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Tugman  v.  The  Nat'l  8S.  Co.,  VI,  858, 
Affirmed,  Feb.  11,  1879. 

Tyng  T.  Halstedy  VI,  886,  891,  Appeals 
dismissed VII,  111 

Van  Tassel  y.  Pnrdy,  V,  505,  Reversed, 
Feb.  18,  1879. 

Verplanck  t.  Van  Bnren,  V,  74,  Revers- 
ed, Feb.  18,  1879. 

Volans  v.  Owen,  IV,  101,  Reversed.  .VII,  873 

Wheeler  v.  Rnthven,  VII,  68,  Affirm- 
ed   VII,  262 

Wheelock  v.  Lee,  V,  876,  Revers- 
ed  VII,  823 

Whittlesey  v.  DeLanoey,  III,  600,  Affirm- 
ed  VII,    95 

Wilson  V.  Lawrence,  V,  552,  Affirmed, 
Jan.  21,  1879. 

Woods  V.  Pangbom,  VII,  267,  Reversed, 
Dea  20,  1878. 

Tonng  V.  Campbell,  VII,  142,  Appeal  dis- 
missed, Jan.  21,  1879« 


PAQB 


The  Berkshire  Woolen  Go.  v.  JniUiard,  VI, 
193,  A&rmed,  Jan.  21,  1879. 

The  Connecticnt  Fire  Ins.  Go.  v.  The  Erie 
R.  Co.,  IV,  310,  Reversed VII,  143 

The  Hudflon  River  Bridge  Co.. v.  Patter- 
son, V,  106,  Affirmed. VII,  278 

The  Nat'l  Bk.  of  Auburn  v.  Lewis,  IV, 
366,  Reversed,  Deo.  20,  1878. 

The  NatU  Bk.  of  Schnylerville  v.  Lasher, 
IIL  277,  Affirmed VII,  816 

The  People  v.  Hann,  VI,  826,  Alfirmed, 
Deo.  17,  1878. 

The  People  v.  Bank  of  North  America,  VI, 
848,  Affirmed,  Jan.  21,  1879. 

The  People  v.  The  Mutoal  Gaslight  Co., 
VI,  459,  Aflarmed VII,  204 

The  People  v.  The  N.  T.  0.  &  H.  R.  RR. 
Co.,  V,  851,  Modified. VU,  296 

The  People  ex  rel  Dargin  ▼.  Cox,  III, 
567,  Affirmed,  Jan.  21,  1879. 

The  People  ex  reL  Ennis  v.  Schroeder, 
V,  414,  Affirmed,  Feb.  4,  1879. 

The  People  ex  reL  Lawrence  y.  Supervi- 
sors, V,  101,  Modified VII,    26 

The  People  ex  reL  Murray  v.  Justioes  of 
Special  Sessions,  VI,  240,  Affirm- 
ed  VII,  179 

The  People  ex  rel.  Thompson  v.  Supervi- 
sors, III,  598,  Reversed VII,      6 

The  People  ex  reL  Van  Kenren  v.  Town 
Auditors,  IV,  447,  Affirmed VII,  808 

The  Presbyterian  Soc.  of  Enoxboro  t. 
Beach,  III,  478,  Reversed VU,  218 
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YOLUME  TIL 


STATE  ASSESSORS.    CER- 
TIORARL 

N.    Y.    SCPREKB     COUBT.       GeNKBAL 

Teric    Second  Dxpt. 

The  People  ex  rel.  The  Board  of 
Supervisors  of  Westchester  Co.,  re«pts. 
y.  Sterling  G.  Hadley  et  al.,  applU. 

Decided  May,  1878. 

A  member  of  the  Bovcd  of  State  AMeeeon 
may  join  in  the  deoiiton  of  an  appeal  from 
a  determination  of  a  Board  of  Superrisori 
in  the  equalisation  of  aneesmenta  for  taxes, 
although  he  was  not  preeent  at  the  hearing 
of  snoh  appeaL 

A  oertiorari  to  review  the  deoiiion  of  the 
Board  of  State  Aaaeasoxa  upon  an  appeal 
from  the  determination  of  a  Board  of  Super- 
Tiflors  in  the  equalization  of  aeseeamenta, 
cannot  properly  be  obtained  bj  the  Board  of 
Superrisori ;  it  should  be  applied  for  bj  the 
towns  which  have  been  affected  by  snoh  de- 
cision, or  any  owner  of  property  therein. 

Appeal  from  order  denying  mo- 
tion to  vacate  a  writ  of  certiorari  to 
review  a  judgment  of  the  State  As- 
sessors. 

The  Board  of  Supervisors  having, 

in  1876,  equalized  the  assessments  for 
Vol  7— No.  1, 


their  county,  an  appeal  was  taken  to 
the  Board  of  State  Assessors,  who  de- 
cided that  the  determination  of  the  Su- 
pervisors was  erroneous.  The  Board 
of  Supervisors  then  applied  for  and 
obtained  this  writ  upon  the  following 
grounds :  First,  tliat  the  action  of  tlie 
State  Board  was  illegal,  because  one 
of  the  members  of  the  Board  partici- 
pated  in  its  decision  without  meeting 
witli  his  colleagues,  and  without  hav- 
ing been  notified  to  attend  the  meet- 
ing of  the  Board ;  and  second,  that 
that  Board  considered  the  equaliza- 
tion of  the  value  of  real  estate  only, 
and  excluded  the  valuation  of  person- 
al property.  The  State  Assessors  then 
moved  to  vacate  and  supersede  the 
writ,  which  motion  w:as  denied  at  Spe- 
cial Term. 

i7.  E.  Primej  for  applts. 

C.  Fro9t^  for  respts. 

Heldj  Error.  It  appears  that  Mr. 
Briggs,  the  absent  member  of  the 
Board,  was  duly  notified  to  attend. 
Such  notice  having  been  given,  the 
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other  members  of  the  Board  were  ex- 
pressly authorized  by  statute  to  act  in 
his  al«ence.  Laws  of  1^59,  Oh.  812, 
§  6.  The  participation  of  Mr.  Briggs 
in  the  decision  did  not  vitiate  the 
proceeding.  The  powers  and  duties 
now  exercised  by  tlie  Board  of  State 
Assessors,  in  respect  to  appeals  from 
the  determinations  of  the  Boards  of 
Supervisors  in  the  eqnaliEation  of 
assessments  for  taxes,  was  originally 
devolved  npon  the  Comptroller  by  the 
Act  of  1 859,  before  cited.  By  §  13  of 
that  Act  it  was  provided  that  the 
proofs  on  which  the  Comptroller  was 
to  decide  might  be  presented  in  the 
form  of  an  advidavit  or  otherwise,  as 
he  should  direct.  This  provision  is 
still  in  force,  although  the  powers 
and  duties  formerly  belonging  to  the 
Comptroller  have  been  transferred  to 
the  State  Assessors.  Laws  of  1874, 
Ch.  351,  §  5.  It  luis  been  held  that 
the  Comptroller  was  authorized  to  act 
lUpon  proofs  taken  in  his  absence  be- 
fore a  referee.  1  Lans.,  87.  Afor- 
iiorij  one  member  of  a  board  may 
;act  upon  proofs  taken  before  his  col- 
leagues  in  his  absence. 

Also  heldj  That  the  Board  of  Super- 
visors could  not  properly  obtain  tliis 
writ  Neither  that  Board,  nor  the 
county  whose  representative  it  is,  has 
any  interest  in  the  relief  sought  by 
tlie  writ.  Nor  does  it  appear  that  they 
sued  out  the  writ  in  behalf  of  the 
towns  which  have  been  affected  by  the 
decision  of  the  State  Assessors,  or  any 
owner  of  property  therein.  Those 
towns  and  tlie  taxpayers  therein  are 
the  only  parties  that  can  have  been 
aggrieved  by  that  decision.  The  office 
of  the  writ  of  certiorari  is  analagons 
to  that  of  a  writ  of  error.  The  only 
purpose  it  can  accomplish  is  the  cor- 


rection of  errors  in  the  proceedings 
brought  up  for  review.  It  would  cer- 
tainly be  anomalous  to  allow  the  tri- 
bunal whose  determination  has  been 
modified  or  reversed  to  prosecute  such 
a  writ  As  well  might  an  inferior 
court  prosecute  an  appeal  or  certio- 
rari to  review  the  judgment  of  a  su- 
perior court ;  none  but  an  aggrieved 
party  can  claim  the  writ,  5  Wait  Pr., 
467 ;  52  N.  Y.,  448,  and  the  Boai-d 
of  Supervisors  is  not  such  a  party. 

Order  reversed,  and  the  writ  quash- 
ed with  costs. 

Opinion  by  Gilbert^  J.j  Barnard^ 
P.  J.^  concurs. 


NEGLIGENCE. 
N.  Y.  Court  of  Appeat^. 
Dale,  reypt.  v.  The  D.,  L.  &  W.  RR. 
Co,,  applL 
Decided  May  21, 1878. 

Plaintiff  was  a  passenger  in  one  of  defendant's 
traina,and  while  crossing  a  bridge,  his  elbow, 
which  was  resting  on  the  window-sill,  was 
struck  by  some  hard  substance  and  broken. 
The  bridge  was  constructed  of  wood  and 
Was  a  truss  bridge.  It  was  claimed  that  the 
bridge  was  too  narrow  for  the  safe  passage 
of  the  car,  there  being  onlj  se^en  inches 
spaoe  between  the  car  and  the  truss  on  the 
side  plaintiff  was  sitting,  and  also  that  the 
bridge  was  out  of  repair.  In  the  year  fol- 
lowing the  aoddent  the  bridge  was  replaced 
l^  an  iron  one  resting  on  the  same  founda- 
tions, leaving!  on  account  of  the  difference 
of  material,  a  greater  distance  between  the 
rails  and  trusses.  The  Court  charged  the 
jury  that  they  might  take  that  fact  into 
consideration  in  determining  whether  de- 
fendant  was  guilty  of  negligence  in  allowing 
the  old  bridge  to  remain.    HM^  Error. 

This  action  was  bronght  to  recover 
damages  for  the  breaking  of  plaintiff's 
arm  while  crossing  a  bridge  on  de- 
fendant's road.  It  appeared  that 
plaintiff  at  the  time  of  the  injury  waa 
sitting  in  one  of    defendant's  cars^ 
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by  the  window,  with  his  elbow  resting 
on  the  sill,  when  his  elbow  was  struek 
by  some  hard  substance,  his  ann 
drawn  forcibly  back  against  the  win- 
dow-casing and  broken.  Plaintiff 
claimed  that  the  bridge  was  too  nar- 
row for  the  safe  passage  of  the  car  in 
which  he  was  riding,  and  was  ont  of 
repair,  some  of  the  boards  on  the  side 
being  loose  and  warped  and  liable  to 
project,  and  it  was  nrgcd  on  the  trial 
tl\at  the  injury  to  plaintiff's  arm  was 
attributable  to  these  defects.  De- 
fendant claimed  that  the  side  of  the 
car  not  having  come  in  contact  with 
any  part  of  the  bridge,  plaintiff's  elbow 
could  not  have  been  hit  unless  it  pro- 
jected out  of  the  window  beyond  the 
side  of  the  car,  and  that  it  was  negli- 
gent on  his  part  to  occupy  the  win- 
dow with  his  arm,  or  to  allow  any 
part  of  his  arm  to  project  out  of  the 
window.  It  appeared  that  the  bridge 
was  constructed  of  wood,  and  was  a 
truss  bridge,  the  inside  of  the  truss- 
work  being  sheathed  with  boards. 
The  distance  between  the  outside  of 
the  window-sill  and  the  inside  of  the 

• 

truss- work  on  the  side  on  which 
plaintiff  was  sitting  was  seven  inches. 
The  bridge  4iad  been  used  a  number 
of  ycaro  before  the  accident,  aliont 
fifty  passenger  trains  crossing  it  daily. 
In  the  year  following  the  accident, 
the  wooden  bridge  was  taken  down 
and  a  new  one  of  iron  placed  upon 
the  same  foundation,  the  trusses  of 
which  did  not  rise  as  high  as  the  win- 
dow-sill. Testimony  was  received 
under  objection,  to  the  effect  that  on 
the  new  bridge  the  distance  between 
the  rails  and  the  sides  of  the  trusses 
was  greater  than  on  the  old  one ;  but 
it  appeared  that  this  difference  arose 
from  the  fact  that  the  new  trusses, 


being  of  iron,  occupied  less  spaeo 
than  the  wooden  ones.  The.  judge 
submitted  to  the  jnry  the  question 
whether  the  old  bridge  was  too  nar- 
row for  the  cars  upon  it,  and  ho  spe- 
cially called  their  attention  to  the 
fact  that  it  appeared  that  some  few 
months  after  the  accident  a  new  iron 
bridge  was  built  and  placed  on  the 
foundation  of  the  old  one,  which  wfis 
wider,  the  material  being  iron,  and  he 
charged  the  jury,  "you  may  take 
that  fact  into  considei*ation  in  deter- 
mining whether  the  defendants  were 
not  guilty  of  negligence  in  allowing 
the  old  brfdge  to  remain," 
IfamUton  Cole^  for  applt 
Horace  E.  Smithy  for  i*espt 
Ileld^  Error;  that  the  change  in 
the  bridge  bore  too  remotely,  if  at 
all,  upon  the  question  to  justify  its 
submission  to  the  jury  as  a  ground 
for  finding  negligence  in  using  the  old 
bridge. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff  on  verdict, 
revei*sed  and  new  trial  ordered. 

Opinion  by  RapaUoy  J.  All  coi^ 
cur,  except  Miller^  i/.,  absent 


REMOVAL  OF  CAUSE. 
U.  S.  Cittcurr  Court.    W.  D.  Pjsnit- 

SYLYANIA. 

Taylor  et  al.  v.  Rockefeller  et  aL 
Decided  June  17, 1878. 

A  State  Court  hoii  no  power  to  adjudge  wheth- 
er a  proper  case  for  removal  has  been  made. 

A  cause  may  be  removed  to  the  Federal  Court 
under  the  Act  of  1875,  although  some  of  the 
plaintiffs  or  defendants  may  be  oitisens  of 
the  same  State,  if  there  be  a  controrerqr 
wholly  between  dtixens  of  diffeient  States, 
which  can  be  fully  determined  aa  between 
them. 

Motion  to  remand  cause. 

Taylor,  one  of  the  plaintiffs,  is  n 
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citizen  of  New  York,  and  his  co-plain- 
tiffs citizens  of  Pennsylvania.  Bock- 
efeller  and  Flagler,  the  petitioners 
for  removal,  are  two  of  the  defend- 
ants, and  they  are  both  citizens  of 
Ohio.  The  other  defendants  sued 
with  Eockefeller  and  Flagler  are 
citizens  either  of  Pennsylvania  or  of 
New  York. 

The  bill  with  its  exhibit,  made  a 
part  of  the  bill,  charges  that  the 
plaintiffs,  together  .with  one  Vande- 
grift  and  one  Foreman,  sold  an  undi- 
vided half -interest  in  their  oil-prodao- 
ing  properties  to  the  defendants  (not 
naming  them),  and  entered  into  a 
partnership  with  the  defendants  (not 
naming  them),  having  for  its  object 
the  purchase  and  operation  of  oil-pro- 
dacing  territory^  and  the  production 
and  sale  of  crude  petroleum.  It  fur- 
ther charges  that,  at  the  time  of  en- 
tering into  the  contract  of  partner* 
ship,  a  written  contract  was  executed 
.between  certain  trustees  of  the  first 
part,  the  plaintiffs,  and  Yandegrift 
and  Foreman,  of  the  second  part,  and 
BockefcUer  and  Flagler  of  the  third 
part,  confirmed  by  the  other  parties 
defendant,  providing  for  the  manner 
in  which  the  title  to  the  lands  and 
property  of  the  partnership  should  be 
acquii*ed,  held  and  disposed  of,  and 
fixing  a  limitation  and  method  of  dis- 
solution of  the  partnership.  A  copy 
of  this  agreement  is  annexed  to  the 
bill  and  made  a  part  of  it.  The  par- 
ties to  it  are  Taylor  and  Bnshnell, 
two  trustees,  of  the  first  part,  whose 
duty  is  to  hold  the  lands  conveyed  to 
them,  and  to  manage  them,  to  ope- 
rate, control  and  sell  them  for  the 
sole  and  exclusive  benefit  of  Taylor, 
Yandegrift,  Foreman,  Pitcaim,  and 
Sutterfield,  of  the  second  part,  and 


Bockefeller  and  Flagler,  of  the  third 
part  There  are  no  other  parties  to 
the  agreement  The  parties  men- 
tioned as  of  the  third  part  are  peti- 
tionera  for  the  removal  of  the  case. 
They  are  the  only  defendants  named 
in  the  contract 

It  appears  by  the  contract  that 
Taylor  and  Bnshnell,  the  trustees  and 
parties  of  the  first  part,  wei*e  consti- 
tuted managers  of  the  property  and 
the  interests  of  the  trust,  for  a  com- 
pensation to  be  fixed.  All  the  other 
parties  wei-e  at  best  more  ceatuis  que 
trustj  and  it  was  stipulated  that  in 
case  profits  were  divided,  they,  toge- 
ther with  all  proceeds  of  sale,  should 
be  divided  monthly,  or  oftener  if  the 
executive,  committee  should  so  de- 
cide, and  paid  one-half  to  Taylor  for 
the  second  party,  and  the  other  half 
to  Henry  M.  Flagler  for  the  third 
party. 

The  object  of  the  suit  was  to  ter- 
minate tlie  trust  and  to  have  the 
property  sold  and  divided  according 
to  the  equities  of  the  pai*ties  inter- 
ested. 

The  reasons  assigned  in  support  of 
the  motion  to  remand  are  as  follows : 
First,  tliat  the  application  to  remove 
the  case  into  this  Court  was  not  made 
in  time.  Secondly,  that  if  the  appli- 
cation was  in  time,  tlie  record  dis- 
closes that  the  State  Court,  in  the  due 
and  orderly  exercise  of  its  own  juris- 
diction, has  adjudged  that  the  record 
and  petition  did  not  exhibit  a  case 
proper  for  removal  under  the  Acts  of 
Congress,  and  has  refused  to  part 
with  its  jurisdiction.  And  thirdly, 
that  the  record  clearly  shows  this 
Court  can  have  no  jurisdiction  of  the 
case. 

It  appears  that  the  bill  was  bi-ought 
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to  Mardi  Term,  1878,  of  the  State 
Court.  It  was  filed  on  the  8th  of 
February,  1878 ;  a  motion  was  in- 
stantly made  for  a  receiver,  and  the 
20th  of  February  was  assigned  for 
hearing  the  motion.  On  the  18th  of 
February  the  defendants  entered 
their  appearance,  and  moved  to  post- 
pone hearing  of  the  motion  for  a  re- 
ceiver until  the  87th.  This  motion 
the  Court  denied,  but  postponed  the 
hearing  one  day.  On  the  2l8t  of 
Februai;y  the  defendants  filed  a  joiut 
answer  under  oath,  denying  most  of 
the  material  averments  of  the  bill, 
together  with  affidavits.  On  Febru- 
ary 25th  the  Court  appointed  a  re- 
ceiver, and  on  the  5tli  of  March,  1878, 
the  petition  for  removal  of  the  suit 
into  this  court  was  filed  together  with 
the  required  bond. 

Held,  That  as  the  petition  was 
filed  before  the  first  term  subsequent 
to  filing  the  bill  commenced,  the 
application  to  remove  was  made  in 
time. 

Also  hdd^  That  if  a  proper  peti- 
tion and  bond  were  filed  in  due  sea- 
son, and  if  the  petition  and  record 
exhibited  a  case  which  the  petitioners 
had  a  right  to  remove,  it  was  not  in 
the  power  of  the  State  Court  to  deny 
the  right  by  any  judgment  it  could 
give.  The  Act  of  Congress  declares 
that  after  the  petition  and  bond  are 
filed,  the  State  Court  shall  proceed  no 
further  in  the  suit.  The  petition  is 
filed  in  tlie  suit.  It  thus  is  made  part 
of  the  record,  and,  by  the  act  of  filing, 
the  suit  is  withdrawn  from  the  juris- 
diction of  the  State  Court.  It  may  be 
admitted  that  when  the  petition,  read 
in  connection  with  the  other  parts  of 
the  record,  does  not  show  a  case  of 
which  the  Circuit  Court  has  juriBdic- 


tion,  the  jurisdiction  of  the  State 
Court  is  not  ousted.  In  such  a  case 
that  Court  may  proceed.  It  may 
therefore  examine  the  petition  and 
record,  but  its  judgment  upon  tho 
question  whether  a  proper  case  ap- 
pears for  removal  is  not  conclusive 
upon  the  Circuit  Court  It  is  to  be 
observed  that  no  order  of  the  State 
Court  for  a  removal  is  necessary ; 
certainly  none  since  the  Act  of  1875. 
Nor  is  any  allowapce  reqnii'ed.  The 
allowance  is  made  by  the  statute. 
Hence,  when  the  petition  and  record 
ezliibit  a  case  for  removal,  coming 
within  the  statute,  all  jurisdiction  of 
the  State  Court  terminales.  It  has 
even  been  said  every  subsequent  exer- 
cise of  jurisdiction  by  that  Court  is 
^^  coram  non  judice^^^'null  and  void. 
16  Pet,  97. 

Also  heldy  That  this  Court  has  ju- 
risdiction. The  Act  of  1875  ex- 
pressly declares  that  when,  in  any 
suit  mentioned  in  tlie  second  section, 
there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different 
States,  and  which  can  be  fully  deter- 
mined as  between  tAein^  tlien  either 
one  or  more  of  .the  plaintiffs  or  de- 
fendants, actually  interested  in  such 
controversy,  may  remove  said  suit  into 
the  Circuit  Court 

According  to  the  literal  reading  of 
the  statute  (a  reading  quite  in  har- 
mony with  the  Constitution),  tho  right 
of  removal  and  the  jurisdiction  of 
this  Court  exist,  though  the  contro- 
versy between  the  plaintiffs  and  the 
defendants,  who  are  petitioners  for 
the  removal,  be  not  the  main  contro- 
versy in  the  case.  It  is  enough  if  there 
be  a  controversy  wholly  between  citi- 
zens of  different  States,  which  can  be 
fully  determined  as   between  them^ 
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though  it  may  not  be  f  iiUj  determined 
as  between  the  plaintiffs  and  the  other 
defendants.  The  phrase  '^  as  between 
tliem  "  is  significant  And  there  is 
no  necessary  embarrassment  attend- 
ing such  a  removal.  The  entire  suit 
is  removed  because  of  the  controversy 
it  involves  between  citizens  of  dif- 
ferent States,  and  the  Circuit  Court, 
having  thus  obtained  jurisdiction,  is 
competent  to  determine  all  the  con- 
troversies involved  between  the  plain- 
tiffs and  the  other  defendants.  The 
other  questions  are  regarded  as  inci- 
dental. It  has  even  been  ruled  that 
supplementary,  auxiliary  or  depend- 
ent proceedings,  though  commenced 
by  original  bill,  and  involving  only 
controversies  between  citizens  of  the 
same  State,  will  be  entertained  in 
the  Federal  Courts  when  necessary 
to  a  complete  determination  of  all  the 
matters  growing  out  of  a  controversy 
in  those  Courts  between  the  citizens 
of  different  States.  10  Wall.,  833, 
and  cases  in  note. 

Bockefeller  and  Flagler  are  the 
main  defendants  in  this  suit.  There 
are  no  other  indispensable  defendants. 
If  those  who  have  not  petitioned  for  a 
removal  of  the  suit  into  this  court 
have  any  interest  at  all  in  it,  it  is  be- 
cause Eockefeller  and  Flagler,  the  pe- 
titioners, are  their  trustees,  a  matter 
in  which  tlie  plaintiffs  have  no  inter- 
est. Conceding  that  those  other  de- 
fendants are  cestuia  que  trttst  of  Bock- 
efeller  and  Flagler,  whicli  does  not 
clearly  appear,  they  are  not  necessary 
parties  to  the  bill.  They  are  repre- 
sented by  their  trustees.  03  U.  S., 
159.  And  the  fact  that  they  have 
been  made  parties  by  the  plaintiffs  is, 
under  the  Act  of  1875,  no  obstacle  to 
the  removal  of  the  case  into  the  Fed- 


eral Court.  2  Woods,  126;  6  Biss., 
830;  Dillon  on  Eemoval  of  CauseSy 
34,  note.  The  case,  therefore, 
plainly  involves  a  controversy  which 
is  wholly  between  the  plaintiffs  and 
Eockefeller  and  Flagler,  and  which 
can  be  fully  determined  as  between 
them.  If  there  are  other  controver- 
sies in  which  the  other  defendants 
are  interested,  they  are  merely  inci- 
dental ;  they  are  not  the  main  con- 
troversy. The  real  controversy,  as 
appears  on  the  face  of  the  bill,  inde- 
pendent of  the  answer  and  the  peti- 
tion for  removal,  is  between  the 
plaintiffs  and  Bockefeller  and  Flag- 
ler, the  second  and  third  parties  to 
the  trust  agreement.  This  is  true 
whether  the  third  parties  ara  solely 
interested  in  one-half  of  the  trust 
property,  or  whether  they  are  trus- 
tees o|  the  other  defendants. 

Motion  denied. 

Opinion  by  Strangy  J. 


PUBLICATION  OF   STATE 
NOTICES. 

N.  T.  CouBT  OF  Appeals. 

The  People  ex  rel.  Thompson, 
respt.  V.  The  Board  of  Supervisor  of 
Hamilton  Co.,  applts. 

Decided  April  9, 1878. 

Bj  Chapter  669,  Laws  of  1870»  it  was  prorided 
that  the  aessioii  laws  and  all  legal  notices 
required  to  be  pabliahed  in  HamUton  Gonntj 
should  be  published  in  such  newspaper  or 
newspapers  as  should  be  designated  by  the 
Superyisois  of  said  county.  Both  bj  the 
Acts  which  were  repealed  by  the  Act  of  1870 
and  by  CShapter  203,  Laws  of  1873,  amend- 
ing said  Act,  certain  newspapers  were  desig- 
nated for  such  purpose.  Under  the  Act  of 
1870  the  Supervisors  designated  the  Hamil- 
ton County  Democrat.  The  relator  was  the 
publisher  of  the  Hamilton  County  Journal, 
and  published  in  such  paper,  in  1873,  by  re* 
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quest  of  the  ComptroUer,  the  notice  for  if - 
depmtion  of  lands  sold  for  taxes  in  said  ooqb* 
tj.  Heidy  That  the  pnbiioation  by  relator 
was  nnanthorised  hy  law,  and  the  expense 
«  thereof  was  not  a  proper  ohaxge  againft  the 
oonntj. 
JUy^nang  Q.  C,  3  W.  Di;.,  698. 

In  February,  1873,  the  relator  was 
the  pnbliBhcr  of  the  Hamilton  County 
Journal,  a  newspaper  printed  in  Ful- 
ton County,  and  the  Comptroller  of 
the  State  selected  his  paper  to  publish 
the  notice  for  the  redemption  of  lands 
in  Hamilton  County  sold  for  taxes, 
and  requested  him  to  publish  therein 
such  notice.  He  did  so  and  presented 
his  bill  to  the  £oard  of  Supervisors 
of  Hamilton  County  for  audit,  and  it 
was  disallowed.  He  tlieu  moved  for 
a  mandamus  to  compel  its  audit  and 
allowance. 

Chapter  280,  Laws  of  1845,  pro- 
vided that  the  Board  of  Supervisors 
in  said  county  should  designate  two 
newspapers  printed  in  the  county  to 
publish  the  session  laws,  and  if  but 
one  newspaper  was  printed  in  the 
county,  the  laws  were  to  be  published 
in  that.  No  provision  was  made  for 
the  case  where  no  newspaper  was 
printed  in  the  county,  as  was  tlie  case 
here.  By  §  61  of  Chapter  427,  Laws 
of  1855,  the  Comptroller  was  required 
to  cause  notice  of  redemption  to  be 
published  in  the  newspapers  desig- 
nated by  the  Board  of  Supervisors  to 
publish  the  session  laws,  and  by  §  62 
it  was  provided,  in  case  no  news- 
paper had  been  designated  by  tlie 
Supervisors,  the  notice  should  be  pub- 
lished in  two  newspapers  of  the 
county  to  be  selected  by  the  Comp- 
troller, and  if  there  were  not  two  news- 
papers published  in  the  county,  then 
**in  the  two  newspapers  which  the 
Comptroller  shall  believe  to  be  most 


generally  circulated  in  such  county." 
By  Chapter  690,  Laws  of  1866,  it  was 
provided  that  the  session  laws  and 
all  legal  notices  to  be  published  in 
Hamilton  County  should  be  published 
in  the  Hamilton  County  Republican 
and  the  Hamilton  County  Sentinel, 
printed  in  Fulton,  provided  they 
would  publish  tliem  at  one-half  the 
legal  rates ;  and  if  either  refused  to 
publish  them  on  these  terms,  publica- 
tion in  the  other  would  be  ample  and 
lawful;  and  if  both  refused,  publica- 
tion in  atiy  other  paper  in  Fulton 
County  would  be  sufficient  The  Act 
of  1866  was  amended  by  Chapter 
162,  Laws  of  1867,  so  as  to  allow  tlie 
papers  to  charge  for  notices  required 
to  be  published  in  both  papers  at  the 
legal  rates,  and  for  other  notices  at 
one-half  the  legal  rates.  By  Chap- 
ter 662,  Laws  of  1870,  Chapter  690, 
Laws  of  1866,  and  Chapter  162,  Laws 
of  1867,  were  repealed,  and  it  was 
provided  that  the  session  law«  and 
all  legal' notices  required  to  be  pub- 
lished in  Hamilton  County  should  be 
published  in  such  newspaper  or  news- 
papers as  should  be  designated  by  the 
Supervisors  of  said  county.  Under 
this  Act,  in  1872  the  Board  of  Super- 
visors designated  the  Hamilton  Coun- 
ty Democrat,  published  in  Fulton 
County.  By  Chapter  202,  Laws  of 
1873,  the  Act  of  1870  was  amended 
by  designating  two  papers  in  which 
legal  notices  were  to  be  published,  aa 
in  the  Law  of  1870. 

eTl  M.  Carroll^  for  applt 

li.  R.  Bosa^  /or  respt 

Hddy  That,  in  view  of  the  antece- 
dent and  subsequent  legislation,  it 
cannot  well  be  claimed  that  it  was 
intended  by  the  Act  of  1870  that  the 
Supervisors  should  designate  two  pa- 
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pers  when  by  the  general  law  the 
State  notices  were  required  to  be 
published  in  two  papers.  That  Act, 
as  well  as  the  Acts  of  1866,  1867,  and 
1S73,  were  intended  to  cover  the  whole 
subject,  and  nothing  was  left  for  the 
general  laws  npon  the  same  subject 
to  operate  on;  that  the  publication 
of  the  redemption  notices  by  the  re- 
lator was  unauthorized  by  law,  and 
the  expense  thereof  was  not  a  proper 
charge  against  the  County  of  Hamil- 
ton. 

Order  of  General  Teriflfi,  reversing 
order  of  Special  Term  denying  mo- 
tion for  mandamus,  reversed,  and  order 
of  Special  Term  affirmed. 

Opinion  by  Earl^  J.  Al!  concur, 
except  Jiapallo  and  Miller^  JJ.^  ab- 
sent. 


MORTGAGE.    USURY.    ESTOP- 

PEL. 

N.    Y.   SlTPREME     COUBT.        GeNBBAX 

Term.    Second  Deft. 

Daniel  B.  Norris,  reypt  v.  John  B. 
Wood,  impPd,  &c.,  appU. 
Decided  May,  1878. 

Where,  in  aiwwer  to  inqnirieSy  the  mortgagor 
states  that  the  mortgage  is  a  good  and  bona 
Jids  one,  he  being  informed  at  the  time  that 
the  inqnirj  is  made  for  the  purpose  of  tak- 
ing an  assignment  of  suoh  mortgage,  he  is 
thereby  precluded  from  availing  himself  of 
the  defence  of  usury. 

The  oonsideration  for  the  assignment  was  the 
amount  due  on  the  mortgage,  which  was 
paid  partly  in  cash  and  the  balance  by  a  sat- 
isfaction of  a  bond  of  the  assignor.  Defen- 
dant claimed  that  he  was  entitled  to  have 
'the  mortgage  avoided  to  the  extent  of  that 
part  of  the  consideration  paid  by  the  satis- 
faction of  the  assignor's  bond,  on  the  ground 
that  the  assignment  of  a  usurious  security 
does  not  constitute  a  good  security  for  such 
a  discharge,  and  that  upon  the  avoidance  of 
a  usurious  security  the  original  indebtedness 
is  revived.    BM^  That  this  rule  does  not  1 


apply  to  a  case  where  the  aaaignor  is  not 
a  party,  and  that  plaintiff  is  entitled  to  re- 
cover the  full  amount  due  on  the  mortgage. 

Appeal  from  judgment  in  favor  of 
plaintiff.  ^ 

Action  bronght  by  plaintiff,  as  as- 
signee, to  foreclose  a  mortgage.  De- 
fence, usury. 

Plaintiff  proved  that  before  he  pur- 
chased the  bond  and  mortgage  in 
controversy,  he  caused  an  inquiry  to 
be  made  of  Wood,  the  mortgagor, 
whether  "  it  was  a  good  and  honajlde 
mortgage,"  and  Wood  was  at  the  same 
time  informed  that  the  inquiry  was 
made  for  tKe  purpose  of  taking  an 
assignment  of  the  mortgage.    Wood  * 
answered  the  inquiry  in  the  affirma- 
tive.   The  Court  below  found  that 
the  statement  was  made,  and  gave 
judgment  for  the  plaintiff. 
IL  B.  BradshaWy  for  applt 
Albert  Smithy  for  respt. 
Held,  No  error.    Defendant  Wood 
was  precluded  from  availing  himself 
of  the  defence  of  usury.     His  state- 
ment was  manifestly  designed  to  in- 
duce the    plaintiff  to  purchase  the 
bond  and  mortgage,  and  it  had  that 
effect.      Upon  principles  of  equity, 
therefore,  Wood  is  concluded  from 
denying  the  truth  of  his  statement. 
50  N.  Y.,  681,  and  cases  cited.    It  is 
argued  that  Wood's  statement  may 
be  true,  and  yet  that  the  bond  and 
mortgage    may  be  void  for  usury. 
That  cannot  be.    A  security  which 
the  law  declares  is  illegal  and  void 
cannot  be  either  good  or  bona  fide. 
To  be  a  good  security  it  must  be  a 
valid  one. 

The  consideration  of  the  assign- 
ment was  the  sum  due  on  the  moit- 
gage,  which  was  paid  partly  in  cash 
and  the  residue  by  the  satisfaction  of 
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a  bond  of  the  assignor  for  $1,700  or 
thereabouts,  which  the  plaintiff  held. 

It  is  claimed  that  Wood  is  entitled 
to  hare  the  bond  and  mortgage 
avoided  to  the  extent  of  that  part  of 
the  consideration  which  the  plaintiff 
paid  for  the  assignment  thereof  by 
discharging  the  bond  of  the  assignor, 
for  the  reason  that  the  assignment  of 
a  nsnrioos  mortgage  does  not  consti- 
tute a  valid  consideration  for  such 
discharge,  and  that  upon  the  avcndance 
of  a  nsurious  security  the  original  in- 
debtedness is  revived. 

Heldj  That  the  rule  invoked  should 
not  be  applied.  It  is  applicable, 
when  a  nsurioas  mortgage  has  been 
given  in  payment  or  discharge  of  a 
pre-existing  indebtedness  against  the 
moi-tgagor.  56  N.  Y.,  214.  But  it 
could  not  be  applied  in  a  case  of  this 
kind  without  the  rifik  of  doing  injus- 
tice. For  the  assignor  of  the  bond  and 
mortgage  is  not  a  party  to  this  action. 
The  avoidance  of  the  bond  and  mort- 
gage now  would  not  be  binding  upon 
him.  On  the  contrary,  he  would  have 
the  right  in  any  proceeding  to  enforce 
his  liability  upon  his  bond,  to  show 
that  the  bond  and  mortgage  of  Wood 
were  not  nsurious.  The  plaintiff 
parted  with  a  full  consideration  for 
the  assignment  of  the  bond  and  mort- 
gage, he  was  induced  by  the  repre- 
sentations of  Wood  to  do  so,  and  it 
would  be  inequitable  to  substitute  for 
the  protection  due  to  an  innocent 
assignee,  a  doubtful  remedy  against 
his  assignor. 

Judgment  aiSrmed. 
•     Opinion  by  Gilbert^  J.;  Barnard, 
P.  J.,  and  Dyhman,  eA,  concur. 


Vol  7.-Na  I* 


TAX  SALES.    PRACTICE. 

K".  Y.  CouBT  OF  Appeals. 
Townsend,  appltj  v.   The  City  of 
Brooklyn  et  al.,  respts. 
Decided  March  19, 1878. 

This  was  an  aoUon  to  set  aside  sales  of  real 
estate  for  unpaid  taxes,  on  the  groniid  of 
irregnlsrities  in  the  leyy.  and  sales.  The 
oontroTersj,  if  decided  on  the  merits,  in- 
Tolred  the  Taliditj  of  all  the  assessments 
for  the  improyement  of  the  street  on  which 
the  property  was  situated.  Defendant  de- 
xnnrred  on  the  groand  that  it  has  been  held 
that  snch  an  action  cannot  be  maintained. 
Meld,  That  in  Tiew  of  the  amount  and  im- 
portant questions  inrolred,  the  demurrer 
should  be  OTerruled,  and  the  defendant 
allowed  to  answer. 

This  was  an  appeal  from  a  judg- 
ment of  General  Term,  affirming  a 
judgment  of  Special  Term  sustaining 
a  demurrer  and  dismissing  the  com- 
plaint. The  action  was  brought  to 
cancel  and  set  aside  sales  of  cei*taiu 
lots  to  the  city  of  Brooklyn  for  un- 
paid taxes  of  1872.  The  plaintiff 
claimed  that  there  are  irregularities 
connected  with  the  tax-roll,  and  the 
levy  of  the  tax,  and  in  the  sales. 
These  irregularities  did  not  appear 
upon  the  face  of  the  record,  and  to 
establish  them  evidence  aliunde 
would  be  necessary.  Defendants  de- 
murred on  the  ground  that  in  the  case 
of  Guest  V.  City  of  Brooklyn,  69  N. 
Y.,  506,  which  involved  an  exami- 
nation of  the  same  statutes  and  as- 
sessment, it  was  held  that  such  an 
action  could  not  be  maintained.  The 
controversy  involved,  if  decided  on 
the  merits,  the  validity  of  all  the 
assessments  for  the  improvement  of 
Third  Strefet,  in  the  city  of  Brooklyn. 

John  J.  Totonsendy  for  applt. 

John  S,  Knaehelj  for  respt. 

Hdd^  That  in  view  of  the  amount 
and  the  important  questions  involved, 
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the  demurrer  Bhould  be  overruled, 
and  defendants  given  an  opportunity 
to  answer,  so  that  the  case  may  bo 
tried,  and  the  questions  presented 
upon  facts  to  be  established  and 
found  by  evidence. 

Judgment  of  General  Term  re- 
versed, and  demurrer  overruled. 

Per  CWWaw  opinion.    All  concur. 


CEIMETAL  LAW.  FOEMER 
CONVICTION. 

SlJPBEMB    COUBT    OF  TeNNESSEB. 

The  State  v.  De  Graffenried  and 
Atkins. 

Decided  April  Term,  1878. 

A  conviction  for  borglaiy  with  intent  to  com- 
mit larceny  is  a  bar  to  a  tabseqaent  proae- 
ontion  for  the  same  larceny. 

This  was  an  indictment  for  larceny. 
The  defendants  pleaded  former  con- 
viction upon  an  indictment  for  bur- 
glary with  intent  to  commit  larceny, 
and  judgment  of  three  years'  confine- 
ment in  the  penitentiary,  and  that 
said  judgment  remains  in  full  force 
and  effect,  and  not  reversed  or  made 
void ;  and  that  said  larceny  charged 
in  the  case,  upon  which  they  were 
convicted,  is  the  same  upon  which 
they  are  now  charged,  etc.  To  this 
plea  the  State  replied,  admitting  the 
truth  of  the  facts  pleaded.  To  this 
replication  defendants  demurred. 

The  Circuit  Judge  sustained  defen- 
dant's demurrer  to  the  replication  of 
the  Attorney-General  to  his  plea,  and 
sustained  the  plea  of  former  convic- 
tion, and  discharged  the  defendants. 

Held^  No  error.  That  where,  on 
indictment  for  burglary  with  intent 
to  commit  a  larceny,  a  conviction  has 
been  had,  a  conviction  for  the  actual 
larceny,  being  the  same  transaction^ 


cannot  be  maintained.  2  Hawks,  98 ; 
14  Geo.,  8. 

In  burglary  with  intent  to  commit 
larceny,  and  in  larceny  itself,  it  is  es- 
sential tliat  the  felonious  intent  should 
be  proved ;  and  it  is  this  intent, 
which  is  the  same  in  both  cases,  that 
constitutes  a  material  element  of 
crime  in  each ;  and  when  punished 
in  one  case,  it  would  be  to  punish 
twice  for  one  offence,  if,  on  a  subse- 
quent trial  and  conviction,  an  essen- 
tial part  of  the  criminal  act  fii'st  pun- 
ished also  constituted  an  essential 
part  of  the  criminal  act  last  punished. 

Judgment  affirmed. 

Opinion  by  DeadeAdk^  Ch.  J* 


INDICTMENT. 
U.  S.  SuPBEBiE  Court. 
The  United  States  v.  Stephen  I. 
Simmons.    (Oct.,  1877.) 

The  aoonsed  most  be  apprised  by  the  Indict- 
ment, with  reasonable  oertaintj,  of  the 
natore  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defence,  and 
plead  the  judgment  as  a  bar  to  any  subse- 
quent  prosecution  for  the  same  offence. 
An  indictment  not  so  framed  is  defective, 
although  it  may  follow  the  language  of  the 
statute. 

The  accused  is  entitled  to  a  formal  and  sub- 
stantial statement  of  the  grounds  upon 
which  he  is  questioned,  but  not  to  such 
strictness  in  averment  as  might  defeat  the 
ends  of  justice ;  so,  a  count  which  charged 
that  defendant  **  did  knowingly  and  unlaw- 
fully engage  in  and  carry  on  the  business  of 
a  distiller,  within  the  intent  and  meaning 
of  the  internal  revenue  laws  of  the  United 
States,  with  intent  to  defraud  the  United 
States  of  the  tax  on  the  spirits  distilled  by 
him,"  &o,j  was  held  sufficient,  although  it 
did  not  state  the  particular  means  by  which 
the  United  States  were  to  be  defrauded. 

On  certificate  of  division  in  opinion 
between  'the  Circuit  and  District 
Judges  of  the  United  States,  for  the 
Eastern  District  of  New  York. 
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Upon  an  indictment  charging  vio- 
lations of  certain  provisions  of  the 
Bovised  Statutes  of  the  United  States, 
relating  to  distilled  spirits,  Simmons 
was  found  guilty  as  charged  in  each 
count,  and  moved  in  arrest  of  judg- 
ment. The  first  and  third  counts 
were  held  to  be  bad,  and  tlie  case  is 
here  upon  a  statement  of  facts  and  a 
certificate  of  division  in  opinion  upon 
sevei-al  questions  involving  the  suffi- 
ciency of  the  second  and  fourth 
counts. 

The  second  count,  pursuing  the 
words  of  §  3266  of  the  Bevised  Stat- 
utes, charges  th^t  the  defendant  ^^  did 
knowingly  and  unlawfully  cause  and 
procure  to  be  used  a  still,  boiler  and 
other  vessel,  for  the  purpose  of  distil- 
ling, within  the  intent  and  meaning  of 
the  internal  revenue  laws  of  the 
United  States,  in  a  certain  building 
and  on  certain  premises  where  vine- 
gar was  manufactured  and  produced, 
against  the  peace  of  the  United  States 
and  their  dignity,  and  against  the  form 
of  tlie  statute  of  the  said  United  States 
in  such  case  made  and  provided." 

Under  tliis  count  we  are  asked  the 
following  questions:  First,  whether 
it  is  sufficient,  in  an  indictment  drawn 
under  tliat  portion  of  the  section 
which  prohibits  the  use  of  a  still,' 
boiler,  or  otlier  vessel,  for  the  purpose 
of  distilling,  in  any  building  or  on 
premises  where  vinegar  is  manufac- 
tured or  produced,  to  charge  the 
offence  in  the  words  of  the  statute ! 
Second,  whether  the  omission  of  an 
averment  that  the  distilling  there  re- 
ferred to  was  of  alcoholic  spirits  is  a 
valid  objection  to  the  count  t 

Hddj  That  the  accused  must  be  ap- 
prised by  the  indictment,  with  reason- 
able certainty,  of  the  nature  of  the 


accusation  against  him,  to  tlie  end 
that  he  may  prepare  his  defence  and 
plead  the  judgment  as  a  bar  to  any 
subsequent  prosecution  for  the  same 
offence.  An  indictment  not  so  framed 
is  defective,  although  it  may  follow 
the  language  of  the  statute.  j 

Tested  by  these  rules,  the  second 
count  is  insufficient  Since  the  de- 
fendant was  not  charged  with  using 
the  still,  boiler,  and  other  vessels  him- 
self, but  only  with  causing  and  pro- 
curing some  one  else  to  use  them,  the  « 
name  of  that  person  should  have  been 
given.  It  was  neither  impracticable 
nor  unreasonably  difficult  to  have 
done  so.  If  the  name  of  such  person 
was  unknown  to  the  grand  jurors, 
that  fact  should  have  been  stated  in 
the  indictment 

Nor  does  it  sufficiently  appear  that 
vinegar  was  manufactured  or  pro- 
duced in  the  building  and  on  the 
premises  referred  to,  at  the  time  the 
still  and  other  vessels  were  being  used 
for  the  purpose  of  distilling.  It  is 
consistent  with  the  averments  that  the 
vinegar  had  been  manufactured  or 
produced  long*  prior  to  the  date  when 
the  alleged  distilling  occurred.  The 
two  facts  must  coexist  in  order  to 
constitute  the  offence  described  in  the 
statute. 

In  reference  to  the  second  question, 
we  do  not  think  it  essential  to  aver, 
in  terms,  that  the  spirits  distilled 
were  alcoholic.  In  view  of  the  statu- 
tory definition  of  distilling,  the  alle- 
gation that  the  vessels  were  used  ^^  for 
the  purpose  of  distilling,  within  the 
iiitent  and  meaning  of  the  internal 
revenue  laws  of  the  United  States,"  ^ 
was  distinct  and  broad  enough  to  ad- 
vise the  accused  of  the  nature  of  the 
offence  charged. 
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Coansel  for  the  accused  contend 
that  the  indictment  does  not  show 
that  the  stills  and  other  vessels  were 
used  for  distilling.  This  objection 
cannot  be  sustained.  The  averment 
that  the  defendant  caused  and  pro- 
cured them  to  be  used  implies,  with 
sufficient  certainty,  that  they  were,  in 
fact,  used.    7  Pet,  138. 

Nor  was  it  necessary,  as  argued  by 
counsel  for  the  accused,  to  set  forth 
the  special  means  employed  to  efPect 
the  alleged  unlawful  procurement. 
The  nature  of  the  means  whereby 
the  unlawful 'use  of  the  still  and 
other  vessels  were  procured  is  matter 
of  evidence  to  establish  the  imputed 
intent,  and  not  of  allegation  in  the 
indictment.  2  Whart.,  §  1281;  12 
Wheat,  475. 

The  question  as  to  the  sufficiency 
of  the  fourth  count  of  the  indictment 
was  also  certified.  This  connt^was 
based  upon  §  3281  of  the  Eevised 
Statutes,  and  charges  that  the  defen- 
dant "  did  knowingly  and  unlawfully 
engago  in  and  carry  on  the  business 
of  a  distiller,  within  the  intent  and 
meaning  of  the  internal  revenue  laws 
of  the  United  States,  with'  the  intent 
to  defraud  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him, 
against  the  peace,"  <fec. 

Heldy  Sufficient  It  was  not  neces- 
sary to  state,  in  the  indictment,  the 
particular  means  by  which  the  United 
States  was  to  be  defrauded  of  the  tax. 
1  Whart,  §  292  ;  12  Wheat,  473 ;  3 
Dill.,  535.  The  defendant  is  entitled 
to  a  formal  and  substantial  statement 
of  the  grounds  upon  which  he  is 
questioned,  but  not  to  such  strictness 
in  averment  as  might  defeat  the  ends 
of  justice.  The  intent  to  defraud 
the  United  States  is  of  the  very  es- 


sence of  the  offence,  and  its  existence, 
in  connection  with  the  business  of 
distilling,  being  distinctly  charged, 
must  be  established  by  satisfactory 
evidence.  Such  intent  may,  however, 
be  manifested  by  so  many  acts  upon 
the  part  of  the  accused,  covering  such 
a  long  period  of  time,  as  to  render  it 
difficult,  if  not  wholly  impracticable, 
to  aver,  with  any  degree  of  certainty, 
all  the  essential  facts  from  which  it 
may  be  fairly  inferred. 

But  it  is  contended  that  the  fourth 
count  contains  no  averment  of  an  un- 
lawful act,  but  only  of  an  intent  to 
defraud  the  United  States  of  the  tax 
on  spirits;  and  that  it  is  not  compe- 
tent for  Congress  to  punish  a  mere 
intent,  however  fraudulent,  unaccom- 
panied by  an  unlawful  act  We  do 
not  think  the  indictment  justly  liable 
to  this  objection.  Tlie  statute  does 
not  prescribe  a  punishment  simply 
for  the  intent  to  defraud  the  United 
States  of  the  tax  on  spirits  distilled, 
but  for  the  act  of  engaging  in  and 
carrying  on  Uie  business  of  a  distiller 
with  that  intent  The  act  and  the 
fraudulent  intent  together  constitute 
the  offence.  See  9  Wheat,  389  ;  12 
Wheat.,  874.  That  Congress,  as  a 
means  of  protecting  the  revenue  and 
of  securing  taxes  rightfully  due  the 
government,  may  declare  such  an  act, 
when  accompanied  by  such  an  intent, 
to  be  a  public  offence,  and  prescribe 
a  punishment  therefor,  we  do  not 
doubt 

It  will,  therefore,  be  certified,  as  Uie 
opinion  of  this  Court,  on  the  points  of 
division : 

1.  That  the  second  count  of  the  in- 
dictment is  insufficient  to  authorize 
a  judgment  thereon. 

2.  Tliat  the  fourth  count  is  suffi- 
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cient  to  authorize  judgment  to  be 
pronounced  thereon  against  the  defen- 
dant 
Opinion  by  Siarlariy  Ji 


LOTTERIES.    POLICY. 

N.  Y.  Court  of  Appeals. 
Wilkinson,  respt,  v.  Gill,  applt. 
Decided  May  28,  1878. 

Plaintiff  pmchued  of  defendant  tickets  in  a 
Kentacky  lottery,  and  in  playing  policy 
in  said  lottery.  In  an  action  brought  under 
1  B.  8.,  667,  §  82,  to  recover  double  the 
amount  paid  for  such  tickets,  MMy  That 
the  transactions  in  playing  policy  came 
within  the  prohibition  of  the  statute,  and 
oonstitnted  a  sale  of  a  share  or  interest  in 
an  ill^^  lottery. 

This  action  was  brought  to  recover 
$7,202.16  for  a  violation  of  §  32, 1  R. 
8.,  667,  which  provides  tliat  "any 
person  who  shall  purchase  any  share, 
interest,  ticket,  certificate  of  any 
share  or  interest,  or  part  of  a  ticket, 
or  any  paper  or  instrument  purport- 
ing to  bo  a  ticket,  or  share,  or  interest 
in  any  ticket,  or  in  any  portion  of 
any  illegal  lottery,  may  sue  for  and 
recover  double  the  sum  of  money, 
and  double  the  value  of  any  goods  or 
things  in  action  which  he  may  have 
paid  or  delivered  in  consideration  of 
such  purchase,  with  double  costs  of 
suit" 

Plaintiff  was  the  only  witness 
sworn,  and  he  testified  that  he  had 
paid  defendant  at  different  times 
$3,601.08  for  tickets  in  a  Kentucky 
lottery  and  in  "  playing  policy ; " 
that  most  of  it  was  paid  in  playing 
policy ;  that  he  purchased  some  tickets, 
but  was  only  able  to  specify  one.  He 
stated  that  in  playing  policy  he  se- 
lected certain  numbers  on  slips  of 
paper  and  handed  them  into  the 
office,  and  if  they  came  out  in  the 


drawing  he  made  money,  if  not  he 
lost;  that  he  universally  played  in 
the  Kentucky  lottery.  The  Court 
charged  that  plaintiff  was  entitled  to 
recover  for  any  ticket  or  part  of  a 
ticket  purchased  in  the  Kentucky 
lottery,  and  that  playing  policy  was 
the  purchase  of  an  interest  in  a  lot- 
tery, and  that  plaintiff  was  entitled  to 
recover  for  what  he  had  paid  in  that 
manner. 

Samtcel  Handj  for  applt 

£.  n.  Benny  for  respt. 

Uddy  No  error.  That  the  transac- 
tions in  playing  policy  came  within 
the  prohibition  of  the  statute,  and 
constituted  a  sale  of  a  share  or  inter- 
est in  an  illegal  lottery. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff  on  verdict^ 
affirmed. 

Opinion  by  Churchy  Ch.  J.  All 
concur. 


ULTRA  VIRES.    DEFENCE. 
IT.  S.  CiRourr  Court.   N.  D.  Illinois. 

The  Mutual  Life  Ins.  Co.  of  N.  Y. 
V.  Sextns  N.  Wilcox. 

Decided  April  27, 1878. 

Where  the  charter  of  a  corporation  prescribes 
the  class  of  securities  in  which  its  funds 
shall  be  inrested,  a  borrower  cannot  claim 
that  the  securi^  giyen  by  him  is  yoid  on  the 
ground  that  the  corporation  had  no  power 
to  take  it 

The  note  in  suit  was  giyen  by  an  agent  of  the 
company.  It  was  claimed  that  the  company 
had  been  reimbursed  by  ooUections  of  pre- 
miums on  poUdes  placed  by  him,  upon 
which  he  was  entitled  to  oommissiona.  The 
agent  had  ooUected  and  retained  ail  the 
commissions  to  which  he  was  entitled  whUo 
agent  of  the  company.  Hdd^  That  this  de- 
fence, if  ayailable  at  all,  could  only  be  made  } 
in  a  Court  of  Equity. 

Action    upon  a  promissory  note 
guaranteed  by  defendant 
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Plaintiff  is  a  corporation  created 
in  the  State  of  New  York,  and  de- 
rivinp^  its  powers  from  the  charter 
granted  by  the  State  of  New  York 
and  certain  of  the  general  laws  of 
that  State. 
i     Its  charter  provides  as  follows : 

§  10.  The  whole  of  the  premiums 
received  for  insm*ance  by  said  cor- 
poration, *  *  *  *  shell  be  in- 
vested in  bonds  and  mortgages  on  un- 
incumbered real  estate  within  the 
State  of  New  York ;  the  real  prop- 
erty to  secure  such  investment  of 
capital  shall  in  every  case  be  worth 
twice  the  amount  loaned  thereon. 

§  11.  The  trustees  shall  have 
power  to  invest  a  certain  portion  of 
the  premiums  received,  not  to  exceed 
one-half  thereof,  in  public  stocks 
of  the  United  States,  or  of  this  State, 
or  of  any  incorporated  city  in  this 
State. 

Mr.  Cronkhite  was  the  agent  of 
the  plaintiff  in  this  city.  In  the 
month  of  June,  1875,  ho  applied  to 
the  plaintiff  for  a  loan  of  money, 
stating  to  them  that  his  interests  re- 
quired that  he  should  raise  the  sufn 
of  $10,000 ;  that  it  was  very  difficult 
for  him  to  attend  to  other  business 
liere,  as  their  agent,  and  at  the  same 
time  make  necessaiy  changes  in  his 
own  affairs.  Considerable  discussion 
and  correspondence  took  place  be- 
tween the  parties  in  regard  to  this 
matter,  and  finally  the  company  con- 
cluded to  let  him  have  the  money. 
But  they  directed  Merrill  &  Fer- 
guson, who  were  the  general  agents 
in  the  Northwest  of  the  plaintiff,  to 
advance  the  money,  and  the  note  was 
taken  by  Merrill  &  Ferguson  and 
assigned  by  them  to  the  company. 
This  note  was  guai'antoed    by  Mr. 


Wilcox  in  due  form,  and  at  tlio 
same  time,  and  simultaneously  with 
giving  the  notes,  Cronkhite  gave  to 
the  company  an  assignment  of  all  his 
interests  in  the  renewal^,  as  they  ai*e 
called.  It  was  claimed  on  the  part 
of  the  defendant,  that  Cronkhite,  as 
the  agent  of  the  company,  had  a 
vested  right  in  the  commissions  upon 
the  premiums  which  should  be  paid 
upon  certain  policies  which  he  tad 
placed  as  the  agent  of  the  company. 

Shortly  after  this  note  was  given, 
or  perhaps  simultaneously  with  giv- 
ing it,  the  money  was  remitted  to  Mr. 
Cronkhite  by  Merrill  &  Ferguson; 
but  Cronkhite  continued  to  collect 
these  premiums  and  receive  them; 
did  not  remit  to  the  company,  but 
retained  in  his  own  hands  all  the  pre- 
miums to  which  he  was  entitled  as 
the  agent  of  the  company,  from  that 
time  on  until  January,  when  his  de- 
falcation was  discovered. 

It  is  claimed, ^r«^,  that  this  note  is 
ultra  vires  ;  tliat  this  company  had 
no  right  to  loan  this  money  to  Cronk- 
hite on  the  security  of  this  note ; 
and  Btcondly^  that  the  company  has 
been  reimbursed  by  the  collection  of 
the  premiums  upon  policies  which 
Cronkhite  had  placed,  and  upon 
which  he  was  entitled  to  commis- 
sions. 

Held^  That  the  question  of  how 
this  company  shall  invest  its  funds  is 
a  question  between  itself  and  the 
sovereignty  that  created  it,  and  not  a 
question  between  the  borrowers  and 
the  company.  That  it  does  not  lie — in 
other  words — in  the  mouth  of  this 
defendant  to  charge  that  this  security 
is  void. 

The  money  was  advanced  upon  the 
faith  of  this  security.    But  whether 
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the  company  had  the  power  to  take 
tliis  secarity  or  not,  is  a  question  the 
defendant  has  no  right  to  raise. 

As  to  the  second  objection,  it  may 
be  a  very  important  qaestion  whether 
Mr.  Cronkhite  is  entitled  to  draw 
any  commissions  after  his  agency 
ceased. 

On  general  principles,  I  wonld  be 
inclined  to  hold  that  the  insarance 
company  wonld  certainly  have  made 
a  very  improvident  and  unbusiness- 
like contract  to  agree  to  pay  an  agent 
commissions  on  collections  after  he 
had  ceased  to  be  worthy  of  their  con- 
fidence as  an  agent  to  make  collec- 
tions. 

But  whether  that  is  so  or  not,  I  am 
satisfied  that  this  defence,  if  available 
at  all,  can  only  be  made  in  a  Oourt 
of  Equity,  where  an  account  cap  be 
stated,  and  it  can  be  ascertained 
how  much  this  company  has  col- 
lected that  ought  to  be  applied  upon 
this  claim. 

I  do  not  intend  to  commit  myself 
by  saying  that  the  defence  could  be 
made  applicable  even  in  equity ;  but, 
if  at  all  available,  it  must  be  main- 
tained in  equity. 

Judgment  for  plaintifiF. 

Opinion  by  Blodgetty  J. 


STOCKHOLDERS.    TEUST 

FUND.    LIEN. 

N.  Y.   Supreme  Court.      Oeneral 

Term.    First  Dept. 

In  re  petition  of  Le  Blanc. 

Decided  April  23, 1878. 

Where  a  oorporation,  on  declaring  a  dividend 
upon  its  stock,  deposite  in  bank  a  sam  onffl- 
cient  to  pay  and  for  the  purpose  of  expressly 
paying  the  same,  the  stockholders  acquire 
in  equity  alien  upon  suoh  fund  to  the  extent 
of  the  amount  to  which  they  are  respeotiyely 
entitled,  which  lien  will  follow  the  fund 


into  the  hands  of  a  reoeiyer  of  the  oor^ora- 
tion. 
In  sudh  case  a  stockholder  may  proceed  by 
petition  to  enforce  suoh  lien,  and  is  not 
obliged  to  resort  to  an  action. 

Appeal  by  the  Receiver  of  the  Erie 
Eailway  Co.  from  an  order  directing 
him  to  pay  to  petitioner  the  amoant 
of  a  dividend  upon  stock  of  the  com- 
pany owned  by  said  petitioner. 

Li  1873,  the  Erie  Eailway  Co.  de- 
clared a  dividend  of  one  per  cent, 
npon  its  common  stock,  and  deposited 
with  Dnncan,  Sherman  &  Co.  a  sum 
snfficient  to  pay,  and  for  the  purpose 
expressly  of  paying  such  dividend. 
In  December,  1874,  the  company 
withdrew  the  balance  of  said  sum 
then  remaining  in  the  hands  of  Dun- 
can, Sherman  &  Co.,  which  sum  with 
its  other  funds  passed  into  the  hands 
of  the  receiver  of  tlie  company.  The 
petitioner,  having  been  absent,  neg- 
lected to  draw  his  dividend  while  the 
fund  was  in  the  hands  of  Duncan, 
Sherman  <&  Co.,  and  subsequently 
presented  his  petition  to  the  Supreme 
Court  and  obtained  the  order  in  ques- 
tion. 

TF.  TF.  Macfarlanej  for  applt. 

8.  W,  Sbloomej  for  respt 
Ilcldf  No  error;  that  the  fund 
deposited  with  Duncan,  Sherman  & 
Co.  should  be  regarded  as  specially 
appropriated  for  the  payment  of  the 
dividend  made  by  the  company,  and 
that  the  stockholders  acquired  in 
equity  a  lien  upon  such  fund  to  the 
extent  of  the  amount  to  which  they 
wore  respectively  entitled ;  that  such 
lien  followed  the  fund  in  the  hands 
of  the  receiver,  who  holds  the  same 
as  trustee  for  the  benefit  of  such 
stockholders.  2  Ed.  CL,  656;  6 
Paige,  484.  See  also  6  W.  Dig., 
461 ;  71  N.  T.    .    .    . 
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It  was  insisted  that  respondent 
should  have  proceeded  by  action  in- 
stead of  by  petition. 

Hdi'^  That  in  a  case  like  the  pres- 
ent a  petition  is  proper.  The  par- 
ties shonid  not  be  subjected  unneces- 
sarily to  the  delay  and  expense  of  an 
action  when  it  is  clear  that  the  rights 
of  all  parties  can  be  protected  in  this 
form  of  proceeding. 

Order  affirmed  without  costs. 

Opinion  by  IngaUsy  J.}  Davis^  P, 
•71,  and  Brady ^  J.y  concur. 


LOTTERIES.      PENALTIES. 
JOINDER 
N.  Y.  Court  op  Appeals. 
Grover,    respt.  v.  Morris    et  al., 
appU8. 

Decided  May  21, 1878. 

Lotteries  anthorued  by  other  States  are  nnlaw- 
fal  here,  and  iUegal  within  the  meaning  of 
the  Btatnte. 

Where  lottery  tickets  haye  been  purchased  of 
an  agent,  an  action  to  reooyer  the  penalty 
provided  by  statute  will  lie  against  his  prin- 
cipal, and  saoh  action  need  not  be  brought 
within  one  year. 

To  sustain  such  action  plaintiff  need  not  show 
that  tiie  identical  money  paid  by  him  was 
remitted  to  the  principal,  nor  is  it  necessary 
for  him  to  produce  the  tickets  purchased  or 
account  for  their  non-production. 

Claims  to  reooyer  back  money  paid  on  separate 
purchases  may  be  united  in  one  action,  and 
plaintiff  is  entitled  to  reooyer  double  the  ag- 
gregate sum  paid  and  double  costs ;  the  stat- 
ute does  not  leave  the  amount  of  the  recov- 
ery to  be  awarded  to  the  discretion. oi  the 
Court. 

This  action  was  bronglit  under  §  32 
of  1  B.  S.,  667,  to  recover  doable 
the  sum  of  money  paid  by  plainti£F 
for  tickets  in  certain  lotteries  author- 
ized by  the  laws  of  the  State  of  Ken- 
tucky. .  Tlie  statnte  provides  that 
"any  person  who  sliall  purchase  any 
sharCy  interest^  ticket^  certificate  of 


any  share  or  interest,  or  part  of  a 
ticket,  or  any  paper  or  instrument 
purporting  to  be  a  ticket,  or  share 
or  interest  in  any  ticket,  or  purpor- 
ting to  be  a  certificate  of  any  share 
or  interest  in  any  ticket,  or  in  any 
portion  of  any  illegal  lottery,  may  sue 
for  and  recover  double  the  sum  of 
money,"  &c.  It  appeared  that  plain- 
tiff purchased  the  tickets  of  defen- 
dant's agent  Judgment  was  given  for 
plaintifE  for  the  full  ^amount  claimed. 

John  Graham^  for  applts. 

Oeo.  F,  Danforthj  for  respt 

Hddy  No  error.  That  the  words 
"  illegal  lottery ''  in  said  section  were 
used  to  confine  its  operation  to  eases 
of  the  purchase  of  tickets  in  lotteries 
not  authorized  by  the  laws  of  the 
State,  and  to  exclude  cases  where 
mon§y  or  property  had  been  paid  or 
received  on  the  purchase  of  tickets  in 
lotteries  authorized  thereby,  there 
being  at  the  time  the  Act  was  passed 
some  rights  under  lotteries  authorized 
by  the  laws  of  this  State  still  in  ex- 
istence; that  lotteries  authorized  by 
other  States  are  unlawful  here  and 
illegal  within  the  meaning  of  said  32d 
Section.  23  Wend.,  418 ;  1  N.  Y.^ 
180. 

Aho  liddj  That  this  action  was 
properly  brought  against  defendants, 
althongh  the  tickets  were  sold  bv 
their  agents,  and  that  plaintiff  was 
not  bound  to  show  that  the  identical 
money  paid  by  him  was  remitted  to 
and  received  by  defendants ;  that  this 
action  is  not  analogous  to  actions  of 
trover  or  replevin ;  that  it  was  sufii- 
cient  to  establish  the  right  of  action 
that  defendants  received  the  benefit 
of  the  money  paid  by  plaintiff. 

Aho  heldj  Tliat  the  action  not  be- 
ing for  a  penalty  or  forfeiture  given 
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by  statute  "to  any  person  who  will 
prosecute  for  the  same,  did  not  come 
within  §  96  of  the  Code,  which  pro- 
vides that  such  actions  must  be  brought 
within  one  year  from  the  commission 
of  the  offence. 

Also  Aeldy  That  plaintiff  had  a  right 
to  unite  in  one  action  claims  to  recover 
back  money  paid  on  separate  pur- 
cliases,  and  was  entitled  to  recover 
double  the  aggregate  sum  paid  for 
the  tickets*  and  double  costs ;  that  the 
words  "may  sue  for  and  recover 
double  the  sum,"  as  used  in  said  sec- 
tion (§  32),  do  not  leave  the  amount 
of  the  recovery  to  be  awarded  to  the 
discretion  of  the  Court. 

Also  heldj  Tliat  it  was  unnecessary 
for  plaintiff  to  produce  the  tickets 
purchased  by  him,  or  account  for  their 
non-production.    43  N.  Y.,  209. 

Judgment  of  General  Tenn,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Andrews^  J.  All  con- 
cur, except  Churchy  Ch.  c/.,  not  sit- 
ing. 


PLEADINGS.    IMPROPER 
JOINDER. 
AT.  Y.  Supreme    Court.      General 
Term.    First  Dept. 
James  W.  Smith,  survivor,  et  al., 
qppUs.j  V.  Herman  Schulting,  respt 
Decided  April  30, 1878. 

Th«  oomplaint  in  this  omo  aUeged  an  faidebt- 
ednen  of  defendant  to  the  zespeotive  fixma 
nnited  u  plaintiffs,  pa/able  whenoTer  de- 
fendant shoald  be  able  to  do  ao ;  that  de- 
fendant had  made  a  payment  thereon*  bnt 
refused  to  pa/  the  reaidne  on  the  ground 
that  he  had  been  released ;  that  said  release 
was  procured  by  defendant's  misrepresenta- 
tions and  concealment ;  and  that  they  file 
a  biU  in  equity  to  set  aside  their  joint  re- 
lease, and  prayed  for  judgment  for  the  bal- 
ance of  their  respective  claims.  HM^  That 
it  was  not  objectionable  as  improperly  unit- 


ing seyeral  oaniea  of  action,  or  as  being 
multifarious. 

Appeal  from  judgment  on  order 
sustaining  demurrer,  from  an  order 
denying  leave  to  amend,  and  from 
an  order  granting  extra  allowance. 

Action  to  set  aside  a  joint  release 
executed  by  plaintiffs,  on  the  ground 
of  fraud,  and  for  judgment  for  tlie 
indebtedness  due  them  respectively. 

The  complaint  alleged,  in  substance, 
an  indebtedness  of  defendant  arising 
upon  several  loans  made  by  the  re- 
spective firms  who  united  as  plaintiffs, 
which  loans  were  payable  whenever 
defendant  should  be  able  to  pay  the 
same ;  that  on  the  7th  day  of  Octo- 
ber, 186S,  defendant  did  pay  $10,000, 
part  and  parcel  of  said  loan,  but 
neglects  and  refuses  to  pay  the  resi- 
due, and  asserts  as  a  reason  therefor 
that  on  that  day  plaintiffs  executed 
and  delivered  to  him  a  release  under 
seal,  and  that  said  release  h  a  valid 
bar  to  any  action;  that  the  release 
executed  by  them  was  made  under  a 
mistake  of  material  facts,  and  was 
procured  by  defendant,  in  substance, 
by  misrepresentation  and  conceal- 
ment, the  particulars  of  which  are  set 
out  at  length ;  that  they  executed  the 
release  in  ignorance  of  the  material 
facts,  and  by  taking  advantage  of  such 
material  facts  defendant  induced  them 
to  execute  a  joint  release,  which  he 
now  sets  up  and  asserts  as  a  bar  to  the 
several  claims;  and  that  they  file  a 
bill  in  equity  for  the  purpose  of  set- 
ting aside  their  joint  release,  on  the 
ground  of  fraud  and  a  mistake  on 
their  pait,  arising  out  of  such  com- 
mon concealment  and  ignorance,  and 
prays  for  judgment  for  the  balance 
of  the  respective  claims  of  said  firms. 
I     A  demurrer  was  interposed  ou  the 
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following  grounds:  First,  that  the 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
Second,  tliat  several  causes  of  action 
have  been  improperly  united  in  the 
complaint 

The  demurrer  was  sustained  on  the 
second  ground,  and  judgment  ordered 
for  defendant,  and  an  extra  allow- 
ance granted.  An  application  for 
leave  to  amend  was  denied. 

W.  WdtsoTiy  for  applts. 

O.  B.  Smithy  for  respt 

Heldj  Error.  It  is  manifest  by  the 
admissions  of  the  complaint  itself 
that  unless  the  release  be  set  aside 
Ihere  can  be  no  recovery  of  the  in- 
debtedness to  the  several  firms.  They 
have  a  common  interest,  therefore, 
in  this  principal  issne,  and  inasmuch 
as  the  release  is,  or  under  the  allega- 
tions of  the  complaint  must  be  as- 
sumed to  be  a  joint  one,  obtained  by 
a  common  fraud,  there  is  no  reason 
why  all  the  parties  to  it  may  not  unite 
in  an  action  brouglit  for  the  purpose 
of  declaring  it  void  and  setting  it 
aside  because  of  a  oommon  &und 
practised  upon  them  in  obtaining  it. 
Although  the  plaintiffs  were  uncon- 
nected parties  with  respect  to  the 
indebtedness  to  them,  they  may  join 
in  the  suit  because  there  was  one  con- 
nected interest  among  them  all  cen- 
tering in  the  principal  point  in  issne. 
2  Mad.,  234 ;  2  Anstr.,  469 ;  2  Sch. 
&  Lef.,  270. 

The  praj'cr  for  the  additional  relief 
by  the  recovery  of  judgment  for  the 
indebtedness  does  not  render  the  com- 
plaint multifarious,  12  Abb.,  268 ; 
SO  Conn.,  316,  nor  does  it  prejudice 
plaintiff's  right  to  get  rid  of  the  re- 
lease by  a  common  action. 

Orders  reversed,  with  costs. 


Opinion  by  Davisj  P.  J. ;  Brady 
and  DanieUy  JJ.^  concur. 


APPEAL 

N.  T.  Court  of  Appeals. 
Burleigh  et  al.,  applti.  v.  Center, 
trustee,  &c.,  rey>L 
Decided  June  11, 1878. 

An  appeal  wiU  not  lie  to  the  Court  of  lippeala 
in  an  action  brong^ht  to  compel  a  trustee  to 
unite  with  his  co- trustee  in  the  payment  of 
a  sum  less  than  $500. 

Tim  action  was  brought  by  plain- 
tiffs to  compel  the  defendant,  as  trus- 
tee, to  unite  with  one  of  the  plain- 
tiffs, his  co-trustee,  in  the  payment  to 
the  plaintiff  Eurleigh  of  the  sum  of 
$419.63. 

Douglas  CampbeUj  for  applts. 

Joseph  Larocquey  for  respt. 

Heldj  That  the  amount  in  contro- 
versy being  less  than  $500,  this  Court 
had  no  jurisdiction,  and  the  appeal 
should  be  dismissed. 

Appeal  dismissed,  with  costs. 

Per  curiam  opinion.     All  coneur. 


WILLS. 
Supreme  Court  of  Pennsylvaiha.. 
Foster's  appeal. 
Decided  May  13, 1878. 

A  day  or  two  before  his  death,  and  while  mi* 
able  to  leave  his  bed,  testator  spoke  of  ths 
existence  of  a  will.  He  sbortlj  after  be- 
came unconscious,  and  remained  so  until 
he  died.  After  his  death  the  wUl  could  not 
be  found.  Hdd^  That  these  facts  rebutted 
the  presumption  of  a  reTOcation,  and  that 
the  contents  of  such  will  could  be  proved 
by  parol  and  admitted  to  probate. 

Isaac  P.  Foster  died  November  18, 
1876.  On  December  8th,  Chas.  S. 
Minor,  the  decedent's  solicitor,  and 
Wm.  II.  Foster  and  Isaac  N.  Foster, 
two  of  his  sons,  appeared  before  the 
Kegister  of  Wills,  and  offered  for 


NEW  YORK  WEEKLY  DIGEST. 


19 


probate  a  copy  of  the  decedent's  will, 
made  from  notes  of  instruction  far- 
nished  by  the  decedent  to  his  solici- 
tor, from  which  the  original  will  had 
been  drawn,  and  coupling  this  offer 
with  an  allegation  that  the  original 
will  bad  been  lost 

The  Eegister  admitted  the  writing 
to  probate  as  the  will  of  Isaac  P. 
Poster,  and  an  appeal  to  the  Orphans' 
Court  was  entered  by  several  of  the 
children  of  the  decedent. 

The  Orpha:ns'  Court  referred  the 
case  to  an  examiner. 

Before  the  Examiner,  Chat.  S. 
Minor  testified  that  he  had  drawn 
several  wills  for  the  deceased,  the 
last  one  having  been  drawn  in  1875. 
That  the  memoranda  from  wliich  the 
will  was  reproduced  were  in  the  de- 
cedent's own  handwnting,  and  were 
those  from  which  the  will  was  drawn. 

Wm.  H.  Poster  testified  that  his 
father  had  frequently  spoken  of  his 
will  being  kept  in  a  drawer  of  a  sec- 
retary in  his  bedroom.  This  drawer 
was  locked  by  a  simple  lock,  and  the 
key  kept  in  the  drawer  next  above, 
which  was  unlocked.  That  daring 
his  last  illness,  and  within  a  day  or 
two  of  his  death,  he  several  times 
spoke  of  his  will  of  1875  as  being 
still  in  existence,  and  of  a  change 
which  he  wished  to  make  in  it  by 
adding  a  codicil.  That  after  his 
funeral  thorough  search  was  made  in 
tlie  honse,  in  Mr.  Minor's  office,  and 
in  *' every  conceivable  place  where 
the  will  might  by  any  possibility 
have  been  placed,  but  it  could  not  be 
found." 

Isaac  N.  Foster  testified  that  his 
father  spoke  of  his  will  on  Wednes- 
day, November  15tli,  at  noon  (exactly 
three  days  before  his  death),  and  of 


his  wish  to  have  Mr.  Minor  add  a 
codicil  when  he  should  feel  bettor. 
On  Thursday  moniing  he  became 
unconscious,  and  so  remained  until 
he  died. 

The  Court  below  held  that  the  pre- 
sumption of  revocation  by  the  testa- 
tor was  rebutted,  and  that  the  loss 
being  thus  unaccounted  for,  evidence 
of  its  contents  was  properly  received. 
The  appeal  was  therefore  dismissed, 
and  the  action  of  the  Itegister  con- 
firmed. 

Heldj  No  error.  The  presump- 
tion of  revocation  arises  from  the 
fact  that  the  will  was  known  to  be 
in  the  possession  of  the  testator  him- 
self, and  that  it  cannot  be  found  after 
his  death.  It  is  tlierefore  a  natural 
presumption  merely,  because  it  can- 
not be  supposed  the  testator  would 
part  wiUi  it,  unless  he  intended  to 
put  it  out  of  the  way ;  and  because 
it  is  out  of  the  way,  and  cannot  be 
accounted  for,  the  presumption  that 
he  intended  to  revoke  it  arises.  Like 
other  natural  presumptions  drawn 
from  evidence,  and  not  declared  de 
Jurey  for  some  legal  end,  it  must 
give  way  to  stronger  evidence  of  the 
continued  existence  of  the  will,  and 
the  testator's  reliance  upon  it  as  the 
disposition  he  had  made  of  his  prop- 
erty.   8W.  &S.,  275.     • 

The  will  then  l)eing  in  existence 
at  the  death  of  the  testator  unre- 
voked by  him,  its  loss  or  accidental 
destruction  differs  not  from  the  loss 
or  destruction  of  any  other  solemn 
instrument,  such  as  a  deed,  a  note,  or 
bond,  or  a  record.  The  contents, 
therefore,  may  be  proved  in  like 
manner. 

It  is  a  postulate  of  the  question 
that  the  testator  left  behind  him,  at 
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death,  a  last  will  in  writing  legally 
executed  and  pablished,  and  unre- 
voked by  any  act  or  direction  of  his. 
That  the  law  will  not  tolerate  any 
making  of  a  will  for  him,  by  other 
means  than  his  own  act  in  writing 
duly  executed,  is  clear.  But  such  a 
will  having  a  legal  existence,  yet  ac- 
cidentally lost  or  destroyed,  the  es- 
tablishment of  its  contents  is  not  the 
making  of  a  new  will,  but  a  restora- 
tion merely  of  that  which  the  testa- 
tor himself  made  and  left  behind 
him  to  govern  his  estate.  There  is 
no  greater  sanctity  in  this  respect 
than  the  restoration,  by  parol  evi- 
dei;ice,  of  other  instruments  equally 
solemn,  and  having  an  eqnal  effect 
in  the  disposition  of  property.  The 
law  simply  comes  in  aid  of  his  own 
legally  performed  act  to  prevent  his 
intentions  from  being  frustrated  or 
defrauded. 

Decree  affirmed. 

Opinion  by  Agnew^  C.  «7I 


VERIFICATION  OP   PLEAD- 

INGS. 

N.  Y.   SuPBKHE    Court.     Osnsbal 

Term.    First  Dbpt. 

Frederick  B.  Wendt,  executor,  &c., 

appU.  V.  John  F.  Peyser  et  al.,  respts. 

Decided  April  23, 1878. 

Where  the  interests  of  the  defendants  are 
sereral,  and  verified  copies  of  the  complaint 
have  been  serred  on  some  of  them  and  un- 
Terified  copies  on  others,  an  onyerifled  joint 
answer  cannot  properly  be  serred ;  the 
plaintiff  is  entitled  to  a  Terified  answer 
from  the  defendants  on  whom  the  Terified 
ooi^es  were  serred. 

Action  for  the  construction  of  a 
will. 

Verified  copies  of  the  complaint 
were  served  upon  the  defendants 
Henry  M.  Peyser  and  Julia  H.  Ora- 


cauer;  but  the  copy  served  on  de 
fendant  John  F.  Peyser  was  not  veri- 
fied. They  all  united  in  an  unveri- 
fied joint  answer.  The  plaintiff  re- 
fusing to  accept  the  same,  an  order 
was  obtained  at  Special  Term  direct- 
ing him  to  treat  the  answer  as  sufli- 
cient 

Chas.  WehU^  for  applt. 

Scudder  <&  Carter j  for  respts. 

Udd^  Error.  That  the  interests  of 
the  defendants  being  several,  an  un- 
verified answer  could  not  properly  be 
served  to  the  verified  complaint ; 
that  the  plaintiff  was  entitled  to  a 
verified  answer  frnrn  the  defendants 
Henry  M.  Peyser  and  Julia  H.  Cra- 
cauer.  See  Code  of  Civil  Pi-ocedure, 
§  525  ;  10  Abb.,  66. 

Order  reversed  so  far  as  it  affects 
the  defendants  last  named,  with  leave 
to  answer. 

Opinion  by  JBrady^  J. ;  Davie,  P. 
Jl,  and  IngallSf  t/!,  concur. 


PROMISSORY  NOTES.  CON- 
SIDERATION. BURDEN  OF 
PROOF. 

N.  Y.  SuPREMiB  Court.  Genkbal 
Tebh*    Second  Deft. 

Walter  C.  Anthony,  aj>plt  v. 
Henry  Harrison,  admr.,  et  al.  admrx., 
respts. 

Decided  May,  1878. 

Defendant's  intestate  executed  and  delirered 
to  plaintLff  four  instruments  in  writing,  bj 
which  he  promised,  for  yalue  received,  A  pay 
at  his  death  to  plaintiff  a  specified  sum  in 
trust  to  pay  the  same  to  persons  mentioned 
therein.  These  instruments  were  aU  under 
seal.  Hdd.  That  the  instruments  were 
promissory  notes,  and  the  affixing  of  seals  to 
them  did  not  alter  their  legal  effect. 

It  appearing  that  neither  the  payee  nor  the 
beneficiaries  had  paid  any  consideration  for 
the  notes,  Sdd^  that  it  rested  upon  plaintiff 
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toproTO  that  a  comridnration  hiui  baen  paid, 
and  if  80^  bj  whom. 

Appeal  from  jadgment  for  defen- 
dants, entered  on  the  report  of  a 
referee. 

Action  to  recover  the  amount 
agreed  to  be  paid  by  fonr  instm- 
menta  in  writing,  dated  October  25, 
1873,  made  by  defendant's  intestate, 
payable  at  his  death  to  plaintiff,  ex- 
pressing that  they  were  for  ^  yalae 
received,"  and  providing  for  the  hold- 
ing and  using  of  the  moneys  collect- 
ed thereon  by  plaintiffs  in  trnst  for 
the  persons  mentioned  in  such  instru- 
ments respectively.  Each  of  the  in- 
struments is  under  seal.  Defence, 
want  of  consideration. 

Upon  the  trial  before  the  referee 
to  whom  it  was  referred,  the  plaintiff 
testified  that  he  gave  no  considera- 
tion and  that  he  had  no  knowledge  of 
any  consideration  having  been  given 
for  the  notes.  Like  testimony  was 
given  by  the  beneficiaries  named  in 
the  notes. 

The  referee  held  that  the  instru- 
ments in  question  are  specialties; 
that  a  consideration  is  equally  neces- 
sary to  support  a  sealed  as  an  un- 
sealed instrnment,  and  that  a  want 
or  failure  of  consideration  may  be 
shown  in  all  cases  in  the  former  as 
well  as  in  the  latter  class  of  instru- 
ments, in  the  same  manner,  to  the 
same  extent,  and  with  like  effect,  and 
dismiased  the  complaint 

JSl  A,  Brewster^  for  applt 

Cassedy  db  Urotan,  for  respts. 

Iletd,  No  error ;  tliat  no  cause  of 
action  arises  from  a  bare  agreement, 
with  or  without  seal.  A  considera- 
tion of  some  sort  is  necessary  to  the 
forming  of  a  contract.  That  the  in- 
struments sued   on  are    promissory 


notes.  1  R  8.,  76S,  §  1.  The  affix* 
ing  the  seals  to  them  did  not  alter 
tlieir  legal  effect  If  no  seals  had 
been  affixed  to  them  they  would  have 
imported  a  consideration,  and  evi- 
dence of  a  want  of  consideration 
would  have  been  just  as  essential  to 
preclude  a  recovery  upon  them  as  it 
is  to  defeat  this  action.  3  Kent 
Com.,  684.  That  at  common  law 
there  was  a  conclusive  presumption 
that  all  contracts  under  seal,  whether 
in  the  form  of  promissory  notes,  or 
otherwise,  were  made  upon  a  good 
and  sufficient  consideration.  But 
that  rule  has  been  abrogated  by  the 
Bevised  Statutes.  11  Wend.,  109; 
14  Id.,  199 ;  26  Id.,  118 ;  69  N.  Y., 
396 ;  14  Abb.  (N.  S.),  874.  That  the 
evidence  showed  very  satisfactorily 
that  there  was  a  total  want  of  consid- 
eration for  the  notes.  They  pur- 
ported on  their  face  to  have  been 
given,  not  as  evidence  of  any  debt 
dne  to  the  payee,  but  for  the  purpose 
of  enabling  the  payee  to  collect  the 
amount  thereof  after  the  death  of  the 
maker,  for  the  benefit  of  other  per- 
sons named  therein. 

The  plaintiff  asserts  that  the  notes 
were  given  upon  a  valuable  consider- 
ation, and  proved  the  allegation  by  a 
legal  presumption.  The  defendant 
asserts  that  the  notes  were  given  with- 
out consideration,  and  proves  that  the 
plaintiff  gave  nothing  for  them.  Ac- 
cording to  the  natural  and  usual 
course  of  business,  if  any  considera- 
tion was  given  for  the  notes  it  must 
have  proceeded  from  the  plaintiff. 
But  it  may  have  proceeded  from  some 
one  else,  and  if  it  did,  the  plaintiff 
and  not  the  defendant  must  be  pre- 
sumed to  know  from  whom  it  did 
proceed.    6  M.  &  S.,  206-211.    The 
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fact  tliat  no  pei'son  gave  considera- 
tion for  tlie  notes  is  not  one  that 
is  susceptible  of  direct  proof.  If 
proved  at  all,  it  mast  be  by  means  of 
circQinstanccs  or  admissions  from 
which  the  fact  is  a  necessary  or  rea- 
sonable inference.  To  reject  such 
proof  would  put  on  the  defendants 
the  burden  of  proving  an  impossible 
negative.  In  Sawyer  v.  Warren,  15 
Barb.,  285,  this  Court  held  that  a 
defendant  may  overcome  a  presump- 
tion arising  from  the  plaintifiPs  proof 
by  proving  facts  inducing  a  contrary 
presumption.  See  also  1  Gr.  Ev.,  § 
79.  Such  a  rule  is  in  accordance 
with  general  principles  of  frequent 
application  in  civil  and  criminal 
cases,  and  in  many  instances  has  been 
found  to  be  indispensable  to  the  at- 
tainments of  justice.  We  think  it 
should  bo  applied  in  this  case. 

Judgment  affirmed. 

Opinion  by  OUhertj  J.  ;  Barnard^ 
jP.  J. ,  and  Dykman^ «/.,  concur. 


UNDEETAKINQ    ON  APPEAL. 

N.    Y.    ScpRK^B    Court.     Gbneeal 

Tua^     FiAST  Dbpt. 

Mary  A.  Jordan,  adm'x,  et  al.,  exrs., 
appU.^  v.  Uenry  Volkeuing,  impl'd, 
respt. 

Decided  April  23, 1878. 

Where  money  is  deposited  in  lien  of  an  nnder- 
takicg  on  appeal  to  the  Coart  of  Appeals, 
it  is  Rnbjeot  only  to  the  decision  of  the  ap- 
peal to  whioh  it  relates.  Upon  reversal  of 
the  jud^mAnt  the  fund  is  released  from  nil 
liens  except  those  created  by  judgment 
or  assignment. 

Plaintiffs  having  recovered  judg- 
ment in  this  action,  defendant  ap- 
pealed therefrom  and  deposited  the 
sura  of  $J:,UOO  with  the  N.  Y.  Life 
Inaoi'auce  &  Trust  Co.,  in  lieu  of  an 


undertaking.  Tlie  General  Term 
having  affirmed  the  judgment,  defen- 
dant appealed  to  the  Court  of  Ap- 
peals, which  reversed  the  judgment 
and  ordered  a  new  trial.  The  de- 
posit on  appeal  to  General  Term 
was  also  made  the  deposit  on  the  lat- 
ter appeal.  Pending  these  appeals, 
defendant  had  assigned  the  deposit  to 
one  G.,  who  also  assigned  a  portion 
thei'eof  to  one  S.,  his  attorney.  Upon 
reversal  by  the  Court  of  Appeals,  an 
application  was  made,  by  an  order  to 
show  cause,  for  the  payment  of  said 
fund  to  S.  and  G.  Appellants  op- 
posed the  application  on  the  ground 
that  defendant  is  insolvent  and  Uiat 
the  deposit  is  their  only  security  for 
their  recovery  in  the  action.  The 
Special  Term  granted  an  order  di- 
recting the  Trust  Co.  to  pay  over  the 
fund  to  S.  for  himself  and  as  assignee 
and  attorney  of  G. 

0. 11.  Foster^  for  applts. 

NeUon  Smithy  for  respt 

Heldy  No  error.  The  money  do- 
posited  in  this  case  in  lieu  of  an  un- 
dertaking was  subject  only  to  the 
decision  of  the  appeal  to  which  it 
related.  When  the  Court  of  Appeals 
reveraed  the  judgment,  the  fund  was 
released  from  all  liens  except  those 
created  by  judgment  or  assignment. 
The  plaintiffs  not  being  judgment 
ci'editora  could  not  stay  the  payment 
of  it,  and  especially  as  it  had  been^ 
assigned  by  the  depositor. 

Order  affirmed. 

Opinion  by  Brady ^  J.;  Bavisy  P. 
J.y  and  I/uftUUf  J.^  concur. 
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CONTRACT  OF  SALE  OR 
RETURN. 

N.  T.  Supreme  Codet.      General 
Term.    Second  Dept. 
The    Waters  Patent  Ileater  Co., 
rdspt  V.  Lewis  Tompkins,  applC. 

Decided  May,  1878. 

Defendant  pnrcliaaed  a  heater  of  plaintiff  on 
an  a^preexnent  to  paj  for  the  same  in  eixtj 
days,  unless  it  ahoold  fail  to  work  aa  repre- 
sented, in  which  case  he  reaerred  the  right 
to  return  it  at  the  end  of  sixt/  days.  The 
heater  failing  to  work  proper! j,  defendant 
within  the  prescribed  time  pointed  out  the 
defects  to  an  agent  of  plaintiff,  and  offered 
to  return  it,  the  agent  replying  that  he  had 
better  keep  it  and  that  he  thought  the  de- 
foots  ooiild  be  remedied.  No  attempt  to 
remedy  the  defects  was  made,  and  no  other 
reply  giyen  to  the  offer  to  return.  In  an 
action  for  the  purchase  price,  HMy  That 
it  was  error  for  the  Court  to  direct  a  ver- 
dict for  plamtiff ;  that  the  testimony  in  re- 
lation to  the  offer  to  return  should  have 
been  submitted  to  the  jury  with  instructions 
that,  if  the  ageni  had  authority  to  reoeive 
the  heater  or  accept  defendant's  offer  to  re- 
turn, such  offer  disentitled  plaintiff  to  re- 
cover ;  or  else  the  Court  should  haye  held, 
as  matter  of  law,  that  the  ogent  had  such 
authority  and  directed  a  verdict  for  defen- 
dant. 

Appeal  from  judgment  in  favor  of 
plaintjiff  entered  on  verdict  dii*ected 
by  the  Conii;. 

Defendant,  who  is  a  manufacturer 
of  hats  at  Fishkill  Landing,  ordered 
from  the  plaintiffs,  who  are  manufac- 
turers of  heaters  at  West  Meriden,  in 
Connecticut,  a  heater  for  use  in  the 
defendant's  factory.  The  defendant 
agreed  to  pay  the  plaintiff  $410  for 
tlie  heater  in  sixty  days  from  the  re- 
ceipt tliereof,  in  his  note  at  six 
months,  unless  the  lieater  shonld  fail 
to  work  as  represented  in  a  circular 
or  prospectus  of  tlie  plaintiff,  in 
which  case  the  defendant  reserved 
the  right  to  return  the  heater  at  the 


end  of  said  sixty  days.  Evidence 
was  given  on  the  part  of  the  defen- 
dant that  Mr.  Whitehill,  of  Newburgh, 
was  the  plaintiffs'  agent  for  matters 
pertaining  to  the  heater  which  the 
plaintiff  vended,  and  that  the  defen- 
dant was  told  that  if  he  wanted  any- 
thing pertaining  to  the  lieater  in  con- 
troversy to  go  to  Mr.  Whitehill.  It 
was  undisputed  on  the  trial  that  such 
heater  would  not  work,  that  it  was 
practically  useless  in  the  defendant's 
business,  that  within  sixty  days  after 
the  defendant  received  the  heater  he 
mentioned  the  defects  in  it  to  Mr. 
Whitehill,  and  offered  to  return  it; 
that  Mr.  Whitehill  told  him  he  had 
better  keep  it ;  that  he  (Whitehill) 
would  see  Mr.  Wilcox,  the  plaintiff's 
president,  and  that  he  thought  the 
defects  might  be  remedied.  It  fur* 
thcr  appears  that  no  attempt  to 
remedy  the  defects  in  the  heater* was 
made,  and  that  no  other  reply  was 
ever  given  to  the  defendant's  offer  to 
return  it. 

The  Judsce  at  the  Circuit  directed 
a  verdict  for  the  plaintiff  on  the 
ground  that  a  breach  of  warranty  had 
not  been  shown. 

M.  A.  Fowler  and  27.  A,  Ndsoii^ 
for  applt. 

li,  II.  Uuntley^  for  respL 

Held  £rror.  That  no  question  of 
warranty  was  presented  by  the  facts 
of  the  case. 

If  the  contract  had  contained  a 
warranty,  perhaps  the  defendant 
might  have  resisted  a  demand  for 
payment  of  the  price  of  the  heater, 
without  returning  or  offering  to  1*0- 
turn  it  on  the  ground  of  a  breach  of 
the  warranty.  Douglas  Axe  M.  Co.  v. 
Gardner,  10  Cush.,  83.  But  a  parol 
warranty  cannot  be  interpolated  into 
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a  written  contract  Muinford  et  al.  v. 
McPherson  et  al.,  1  Johns.,  414 ;  Wil- 
son y.  Marsh,  Id.,  503 ;  Van  Nostrand 
V.  Reed,  1  Wend.,  424-432 ;  1  Chit 
Cont,  lltJi  Am.  Ed.,  637. 

The  true  inquiry  is  whether  the 
defendant  returned  the  heater  or  did 
that  which  was  binding  on  the  plain- 
tiff as  an  equivalent  for  a  return 
thereof. 

The  testimony  in  relation  to  the 
offer  to  retui*n  should  have  been  sub- 
mitted to  the  jury,  with  instructions 
that  if  Mr.  Whitehill  had  the  au- 
thority to  receive  the  heater  or  ac- 
cept the  defendant's  offer  to  return  it, 
such  offer,  under  the  circumstances, 
disentitled  thcf plaintiff  to  recover;  or 
else  the  Court  should  have  held  as 
matter  of  law  that  Mr.  Whitehill  had 
fiuch  authority,  and  directed  a- verdict 
for  the  defendant 

Judgment  reversed,  and  a  new 
trial  granted. 

Opinion  by  OUberty  J.  :  Dykmany 
J.y  concurs. 

EXECUTION.    PRACTICE. 

K.      Y.      SUPBKHB      CODBT.  LbWIS 

Special  Tebm. 
Mer&ne88,^{^.,  y.  Brenon  &  Loftis, 
defts. 
Decided  June  25, 1878. 

Le«Te  to  inae  ezeoation  after  fiye  yean  may 
be  granted  to  the  penonal  representatiyea 
of  the  judgment  creditor  upon  motion. 

An  affldayit  that  the  judgment  debtor  was  not 
serred  with  proceea  in  the  original  action  ia 
of  no  avaU  on  an  application  for  leare  to 
iaaue  execution  on  the  judgment  recoTered 
in  said  action. 

October  12, 1871,  Abrara  I.  Mere- 
ness  reco\:ered  a  judgment  in  the  Su- 
preme Court  against  defendants  for 
$91.90,  damages  and  costs.  Charles 
I.  Mereness  having  been  appointed 


administrator  of  the  goods,  &c.,  of 
said  Abram  I.  Mereness,  May  17, 
1876,  asked,  at  the  above  tenn,  for  an 
order  granting  leave  to  istsue  an  exe- 
cution on  said  judgment.  Motion 
papers  were  served  on  defendants. 
No  execution  had  ever  been  issued 
on  the  judgment  The  defendants 
claimed  and  insisted  tliat  the  relief 
could  not  be  granted  on  motion.  The 
defendant,  Brenon,  also  made  an  affi- 
davit tliat  he  had  never  been  served 
with  a  summons  in  the  original 
action. 

C.  8.  MerenesSj  for  motion. 

T.  Miller  Ifeed,  opposed. 

NoxoN,  J.,  holding  the  term,  grant- 
ed leave  to  the  administrator  to  issue 
execution  for  the  amount  due  on  the 
judgment  with  $10  costs  of  motion, 
and  also  held  that  the  affidavit  pre- 
sented was  of  no  avail,  citmg  13  IIow., 
178. 


PLEADINGS.     SHAM  AN- 
SWERS. 
N«    Y.    SuFBEMB    Court.     Monbob 
Special  Tebm. 
Sidney  B.  Roby  et  al.,  plffs.^  v. 
Emma  F.  Hallock,  impl'd,  defl. 
Decided  August  7, 1878. 

An  answer  which  consists  of  a  denial  of  "  tay 
knowledge  or  any  information  sufficient  to 
form  a  belief  whether  the  note  stated  in  the 
complaint  was  ever  transferred  or  indorsed 
to  plaintiffs  as  aUeged  in  said  complaint  or 
otherwise,"  raises  a  material  issue  and  oan* 
not  be  stricdcen  out  as  sham.  * 

Motion  by  plaintiff  to  strike  out 
answer  as  sham,  false,-  and  untrue. 

The  complaint  is  upon  a  promis- 
sory note  of  $160,  alleged  to  have 
been  made  by  defendant,  Ilallock, 
payable  to  the  order  of  defendants, 
Meacham  &  Burr,  by  which  she 
charged  her  separate  estate  and  which 
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she  delivered  to  the  other  defendants 
who  "  duly  indorsed  tlie  said  note  in 
their  firm  name  to  the  plaintifiFs  be- 
fore maturity  for  value," 

The  answer  is  a  denial  of  "any 
knowledge  or  any  information  suffi- 
cient to  fonn  a  belief  whether  the  note 
stated  in  the  complaint  was  ever  trans- 
ferred or  indorsed  to  plaintiffs,  as  al- 
leged in  said  complaint,  or  otherwise/' 

The  motion  was  made  on  affidavits, 
showing  a  correspondence  of  plaintiffs 
and  defendant  and  her  husband  before 
suit  in  relation  to  the  note  and  pay- 
ment on  her  behalf  to  plaintiffs  there- 
on and  affidavits  of  payees,  showing 
that  they  transferred  note  as  alleged 
in  complaint  and  that  one  of  them 
conversed  with  defendant's  husband 
(who  was  her  agent  in  all  transac- 
tions of  the  note,  and  who  verified  the 
answer  of  her  agent),  in  which  he 
stated  that  his  wife  (the  defendant) 
knew  of  note  being  due,  from  a  letter 
written  her  by  plaintiffs,  and  was 
worrying  about  it. 

The  defendant  made  no  affidavit 
of  any  kind,  but  her  husband  made 
one  in  opposition — denying  conversa- 
tion with  payee — and  alleging  that  he 
wrote  all  the  correspondence  with 
plaintiffs,  and  defendant  knew  noth- 
ing  about  it.  Admitted  "payment  to 
plaintiffs — ^made  by  him  but  claimed 
he  thought  payee  still  had  control  of 
note — and  alleged  he  had  no  knowl- 
edge sufficient  to  form  a  belief  as  to 
the  transfer. 

Chxis.  I£.  Williama  and  K  M. 
Bothein^  for  motion,  cited :  New 
Code,  538  (old  152) ;  9  How.  Pr.,  215  ; 
11  Abb.,  N.  S.,  227-230;  18  N.  Y., 
315, 322  ;  44  N,  Y.,  566, 573 ;  10  Bos- 
worth,  669  ;  22  How.  Pr.,  8  ;  10  Hun, 

511 ;  14  How.  Pr.,  407 :  13  Abb.  Pr., 

Vol  7— Ma  a.  \ 


93  (note)  ;  7  Robertson,  431 ;  8  Abb. 
N.  S.,  343. 

J.  HorVy  opposed. 

Angle,  J. — The  only  question  in 
the  case  is  whether  the  Court  has 
power  to  strike  out  the  answer,  and 
it  has  the  power  I  am  quite  satisfied 
it  should  be  exercised  in  this  case. 
That  the  issue  made  was  a  material 
one  was  long  since  settled,  Snyder  v. 
White,  6  How.,  32 ;  Leach  v.  Boyn- 
ton,  3  Abb.  Pr.,  1;  Sherman  v. 
Bushnell,  7  How.,  171 ;  and  it  can- 
not be  stricken  out  as  a  sham.  Thomp- 
son V.  Erie  RR.  Co.,  45  N.  Y.,  468. 
The  plaintifTs  counsel  cites  and  relies 
much  upon  Kay  v.  Whittaker,  44  N, 
Y.,  566,  decided  by  the  Commission 
of  Appeals  in  September,  1871,  and 
after  the  Court  of  Appeals  liad  in 
the  same  year,  in  the  cases  of  Wyland 
V.  Tyson  and  Thompson  v.  Erie  RR. 
Co.  (45  N.  Y.,  281  and  478),  held  the 
other  way.  The  case  of  Kay  v. 
Whittaker  goes  much  to  sustain  the 
case  of  the  People  v.  McCumber,  18 
N.  Y.,  315,  which  Judge  Grover  says 
in  Wayland  v.  Tyson  did  not  involve 
the  point,  and  that  it  cannot  be  re- 
garded as  an  authority  for  the  con- 
struction contended  for,  and  the  prac- 
tice has  since  conformed  to  the  latter 
case.  Schutze  v.  Rodewald,  1  Abb. 
N.  Cases,  365 ;  Fellows  v.  MuUer,  38 
N.  Y. ;  Sup.  Ct.  Rep.,  137,  and  Farm- 
ers'  and  Mechanics'  Bank  v.  Leland, 
50  N.  Y.,  673,  appears  to  cover  this 
case  completely. 

The  motion  must  be  denied,  but  as 
it  was  sustained  by  Kay  v.  Whittaker, 
it  is  without  costs. 
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COUNTY  TREASUREKS. 

N.  Y.  Court  or  Appeals. 

The  People  ex  rel.  Lawrence,  retpt., 

T.  The  Board  of  SuperviBore  of  Weat- 

ehester  Co.,  applta. 

Decided  March  26^  1878. 

No  (dlowaDce  exoeeding  $2,000  oui  be  made 
to  Countj'  Treasaren  for  reoaivinK  vA  p&7- 
inp  oTsr  the  State  ttutea. 

SectioD  I  of  Chap.  340,  L&wh  of  IBSS,  ia  tnodf- 
fled  and  restricted  by  g  5,  Chap.  303,  Lam  of 
1803,  although  the  latter  act  oontalna  no  ex- 
press wocdH  of  lepeaL 

A  writ  of  mandamiiB  to  a  Board  of  Saperri- 
aora  will  lie  to  raqaire  them  to  vacate  an 
order  made  by  them  bj  which  they  allow 
exoeaaive  commiHsiona. 

AnrroiogS.  C,  0  W.  Dig.,  101. 

This  was  an  appeal  from  an  order 
of  General  Term,  aflirining  an  order 
of  Special  Term,  granting  a  manda- 
mus, compelling  the  defendants  to 
reverse,  annul,  and  revolie  their  pro- 
ceedings relating  to  the  compensation 
of  the  ti-easiirei-  of  Westchester  Coun- 
ty. It  appeared  that  the  treasurer,  in 
liis  reyort  of  moneys  received  and  dis- 
bursed, charged  his  foea  in  excess  of 
$3,000  upon  the  amount  of  the  State 
tax,  viz. :  one  per  cent  On  $66,857.38, 
and  one  per  cent,  on  the  school  tax, 
$70,225.62.  Defendants  allowed  the 
amount  elaimed,  under  Chapter  346, 
Laws  of  1855,  §  1,  which  authorized 
an  allowance  to  the  treasurer  of  West- 
cliester  County  of  one  per  cent,  on 
all  sums  receiv-ed  and  paid  out  by  him. 
The  relator  claimed  tliat  by  Chapter 
■  393,  Laws  of  1803,  §  5,  the  treasurer 
could  not  receive  more  than  $2,000 
for  services  in  collecting  the  State 
tax.  The  Act  of  18C3  was  tlie  gen- 
eral appropriation  bill  of  that  year, 
and  provided  that  the  several  coanty 
treasurers  ehonld,  on  or  before  the 
first  day  of  April  in  each  year,  pay  to 
the  State  treasuier  the  State  tas  re- 


ceived by  them,  retaining  the  com- 
ponsation  to  which  they  might  be  en- 
titled, not  exceeding  the  amount 
authorized  by  law,  and  not  in  any 
case  exceeding  $2,000. 

Sam,uel  Handy  for  applts. 

Sobert  S.  Hart,  for  reept 

Held,  Tliat  defendants  errod  in  al- 
lowing the  treasurer  for  receiving  and 
paying  over  the  State  taxes  anything 
exceeding  $2,000 ;  that-  the  Act  of 
1855  was  modified  and  restricted  by 
the  Act  of  1863,  although  the  latter 
Act  contained  no  express  words  of  re- 
peal, and  the  writ  of  mandamus  was 
authorized. 

Supi-e.  Chenango  Co.  v.  Birdsall,  4 
Wend.,  453,  distinguished. 

Order  of  General  Term,  affirming 
order  of  Special  Term,  granting 
mandamus,  modified,  and  as  modified 
affirmed. 

Opinion  by  Folger  J.    All  concur. 

ACTION  ON  UNDERTAKING. 

N.  Y.   SupBEME    Court.     Generai, 

Term.     Fibst  Deft. 

Edward  F.  Delancey,  ex'r,  reapt., 
V.  Oscar  H.  Stearns  et  al.,  applte. 

Decided  April  23,  1878. 
A  joint  action  npon  an  andertaking  on  appeal 

agunat  the  appellants  and  their  anretiea, 

cannot  ho  maintained  where  the  appellants 

were  not  partlee  to  the  undertaking. 

Appeal  from  order  overruling  de- 
murrer to  the  complaint 

Action  on  an  undertaking  given  by 
appellants  on  appeal  from  a  judg- 
ment recovered  by  plaintiff  in  an 
action  brought  by  him  as  executor  to 
foreclose  a  mortgage. 

On  motion  for  an  order  to  stay  pro- 
ceedings, pending  such  appeal,  the 
proceedings  were  stayed  on  condition 
that  an  undertatung  should  be  exe- 
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cuted  with  two  snreties  for  the  rents, 
issaes,  and  profits,  and  waste  that 
might  accrue  during  the  pendency  of 
the  appeal.  The  undertaking  was 
executed  by  Albert  Polhemus  and 
Garret  Polhemns  as  snreties,  in  con- 
formity to  the  order.  The  appellants 
werQ  not  parties  to  the  undertaking. 
This  action  was  brought  upon  the 
undertaking  against  the  appellants 
and  the  sureties,  and  the  complaint 
stated  the  above  facts  and  further 
facts  necessary  to  show  that  the  sure- 
ties' liability  had  become  fixed.  The 
appellants  demurred  on  the.  ground 
that  the  complaint  did  not  state  facts 
Bufiicient  to  constitute  a  cause  of 
action  against  them.  The  demurrer 
was  overruled. 

D.  P.  liarriard^  for  applts. 

George  C.  Oenet^  for  respt. 

Ildd^  Error.  No  action  could  be 
maintained  upon  such  an  undertaking 
except  against  the  parties  who  exe- 
cuted it.  Independently  of  the 
undertaking,  the  plaintiff  had  no 
right  to  the  rents  pending  the  fore- 
closure, and  until  a  sale  the  mortga- 
gor or  his  executors  were  entitled  to 
remain  in  possession,  31  Barb.,  201, 
and  the  liability  of  the  appellants 
would  only  arise  after  a  sale  of  the 
premises  and  a  deficiency  had  accrued 
upon  such  sale.  It  is  true  that  the 
sureties,  if  compelled  to  pay  such 
rents  or  for  waste,  would  have  a  rem- 
edy over  against  their  principals,  but 
that  remedy  did  not  exist  at  the  com- 
mencement of  this  action,  and  there 
is  no  principal  upon  which  tlie  plain- 
tiff could  avail  himself  of  it,  as 
against  the  appellants,  by  uniting 
them  in  an  action  brought  on  the 
undertaking  itself.  Tliere  was,  there- 
fore, a    misjoinder  of  actions,  and 


there  was  also  a  failure  to  state  facts 
sufficient  to  constitute  a  cause  of 
action  against  these  appellants. 

Order  reversed. 

Opinion  by  DaviSj  P.  J.;  Jiradtf 
and  InffoUsy «/«/.,  concur. 


ASSESSMENTS. 
N.  Y.  CoujBBT  OF  Appeals. 
In  re  petition  of  Mead  to  reduce 
assessment. 
Decided  June  21, 1878. 

The  Court  has  no  power  to  TAoate  or  reduoe 
an  assessment  for  local  improyements  in  the 
city  of  Brooklyn  nnUl  it  is  made  to  appear, 
as  a  matter  of  fact,  that  saoh  assessment 
is  in  excess  of  the  fair  Talne  of  the  work, 
and  the  petitioner  is  bonnd  to  set  forth  and 
establish  this  fact  by  affirmatiTe  common 
law  eyidenoe. 

The  Umltation  contafaied  in  §  18,  tit.  12,  Ohi^ 
ter  633,  Laws  of  1875,  in  relation  to  assess- 
ments for  local  improyements  in  the  city  of 
Brooklyn,  was  designed  to  prevent  assess- 
ments from  being  yaoated  entirely  by  reason 
of  technical  defects  alone,  and  to  aUow  de- 
ductions to  sach  extent  only  as  should  be 
equitable  and  just,  leaying  the  property  im- 
proved to  pay  for  the  fair  value  of  the 
work  done  and  materials  furnished,  but  dis- 
charging it  from  such  as  might  be  the  re- 
sult of  fraud  or  extravagance. 

The  Special  Terra,  upon  the  appli- 
cation of  petitioner,  reduced  the  as- 
sessment as  excessive,  on  each  lot  for 
which  he  was  assessed,  to  one-half  its 
value  as  estimated  by  the  general  tax 
assessors.  This  was  revei-sed  by  the 
General  Term  on  the  ground  that  the 
statutory  remedy  against  a  void  or 
voidable  assessment  for  local  im- 
provements in  the  city  of  Brooklyn 
was  confined  to  that  portion  of  any 
such  assessments  which  is  in  excess 
of  the  fair  value  of  the  work  actually 
done  and  materials  furnished,  and 
which  is  the  result  of  fraud  or  ex- 
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travaganee,  by  Chapter  633,  Laws  of 
1875,  wliich  provides,  that  "  none  of 
the  provisions  of  any  act  of  the  Leg- 
islature of  the  State  shall  enable  or 
permit  any  conrt  to  vacate  or  reduce 
any  assessment  in  fact,  or-  apparent, 
whether  void  or  voidable,  on  any 
property  for  any  local  improvement 
in  the  city  of  Brooklyn,  otherwise 
than  to  reduce  any.  such  assessment 
to  the  extent  the  samd  may  have 
been  in  fact  increased  in  dollars  or 
cents  by  reason  of  fraud  or  irregular- 
ity, and  in  no  event  shall  that  pro- 
portion of  any  such  assessment,  which 
is  equivalent  to  the  fair  value  of  any 
actual  local  improvement,  be  thereby 
disturbed.'^    Tit.  12,  §  13. 

John  J.  Townaendj  for  applt. 

William  C.  De  Witty  for  reispt. 

Held,  Tliat  the  limitation  in  said 
act  was  designed  to  prevent  assess- 
ments from  being  vacated  entirely  by 
reason  of  technical  defects  alone,  and 
when  for  any  cause  or  reason  a  law- 
ful deduction  was  demanded,  it 
should  be  only  to  such  an  extent  as 
was  equitable  and  just,  leaving  the 
property  improved  to  pay  for  the 
fair  value  of  the  work  done  and  ma- 
terials furnished,  but  discharging  it 
from  such  as  might  be  the  result  of 
fraud  or  extravagance ;  that  as  the 
statute  confines  the  remedy  in  the  case 
at  bar  to  such  portien  of  the  assess- 
ment as  was  in  excess  of  the  fair 
value  of  the  work,  until  it  is  made  to 
appear  as  a  matter  of  fact  that  there 
was  such  excess,  the  Court  has  no 
power  to  grant  any  relief ;  that  this 
being  the  only  legitimate  subject- 
matter  of  the  remedy,  tlie  petitioner 
was  bound  to  set  forth  and  prove 
that  such  excess  actually  existed,  and 
sliould  establish  this  fact  by  affirma- 


tive common  law  evidence ;  that  the 
burden  of  proof  was  upon  him. 

Order  of  General  Term,  reversing 
order  of  Special  .Term,  affirmed. 

Opinion  by  MUlery  J,  All  concur, 
except  liapaUoy  J,y  absent. 


STOCKHOLDERS.    BAR. 
N.  Y.  CouBT  OP  Appeals. 
Douglass,  reapt.y  v.  Ireland,  applt* 
Decided  March  19, 1878. 

The  entirQ  stock  of  a  manaf  aotnring  oorpora- 
tion,  amounting  to  $300,000,  was  issaed  to 
one  of  the  trustees  in  payment  for  property 
found  to  be  worth  only  $05,000.  A  laigo 
amount  of  the  stock  was  divided  between  the 
trusteeSf  of  whom  defendant  was  one. 
neld^  That  the  transaction  was  a  fraud; 
that  the  capital  stock  had  not  been  paid  in  in 
money,  and  that  defendant  was  liable  fox 
debts  of  the  corporation  under  g  10  of  the 
Act  of  1848. 

In  an  action  against  a  stoclvholder,  under  §  10 
of  the  Act  of  1848,  evidence  of  the  value  of 
the  properby  for  which  the  stock  was  issued 
is  competent. 

An  action  against  trustees  of  a  oorporation  for 
not  making  the  report  required  by  §  12  of 
the  Act  is  not  a  bar  to  an  action  upon  the 
same  debts,  against  one  or  more  of  them 
nnder  §  10. 

Affirming  S.  C,  3  W.  Dig.,  672. 

This  action  was  brought  to  hold 
defendant,  a  stockholder  of  a  corpor- 
ation, organized  nnder  the  General 
Manufacturing  Act  (Chap.  140,  Laws 
of  1848),  for  debts  of  the  corpora- 
tion, nnder  §  10  of  the  Act  of  1848, 
which  provides,  that  until  the  entire 
stock  of  corporations  organized  under 
the  Act  is  paid  in  money,  and  a  cer- 
tificate thereof  filed  as  required  by 
said  Act,  the  stockholders  are  indi- 
vidually liable  for  debts.  This  was 
amended  by  §  2  of  Chapter  333,  Laws 
of  1853,  which  allowed  the  trustees 
of  such  companies  to  purchase  in  good 
faith  property  necessary  to  their  busi- 
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ness,  and  issue  stock  for  the  value 
thereof  in  payment  of  the  same,  and 
exempted  the  holders  of  the  stock 
thus  issued  from  liability  under  §  10 
6f  the  Act  of  1848.  It  appeared 
that  defendant  was  president  of  the 
corporation  ;  that  the  entire  stock  of 
said  corporation,  3,000  shares  of  $100 
each,  was  issned,  with  defendant's 
knowledge,  to  H.,  one  of  the  trustees 
of  the  corporation,  to  pay  for  property 
found  by  the  jury  to  have  been  w^ortli 
only  $65^000.  It  was  averred  in  the 
complaint  that  $200,000  of  the  stock, 
thus  issued,  was  divided  between  H., 
and  the  other  trustees  of  whom  de- 
fendant was  one,  and  that  defendant 
received  on  such  division  more  than 
$5,000  of  the  stock  at  ijs  par  value 
and  still  held  and  owned  tlie  same. 

Francis  Keman  and  N,  JSl  Ker- 
natty  for  applt 

C.  D.  AdamSj  for  respt. 

Heldj  ^hat  the  defendant  was  lia- 
ble, that  the  judge  was  warranted  in 
finding  as  a  fact  that  the  value  of  the 
property  purchased  was  so  dispropor- 
tionate to  the  nominal  value  of  the 
stock  .as  to  take  the  case  out  of  a 
sound  discretion  exercised  by  the 
trustees,  and  as  a  conclusion  of  law, 
that  the  transaction  was  a  fraud,  and 
not  to  be  upheld  as  a  mistake  or  inno- 
cent misunderstanding  of  the  value 
of  the  property,  and  that  the  capital 
stock  of  the  company  had  not  been 
paid  in  as  contemplated  by  law. 

To  charge  a  holder  of  stock,  issued 
upon  and  for  tlie  purchase  of  prop- 
erty, individually,  for  the  debts  of  the 
company,  it  is  not  enough  to  prove 
that  the  property  has  been  purchased 
and  paid  for  at  an  over-valuation 
through  a  mere  mistake  or  error  of 
judgment  on  the  part  of  the  trustees, 


but  it  must  be  shown  that  the  pur- 
chase was  in  bad  faith,  and  to  evade 
the  statute.  The  transaction  may  be 
impeached  for  fraud,  but  not  for  error 
of  judgment  or  mistaken  views  of  the 
value  of  the  property,  as  good  faith 
and  the  exercise  of  honest  judgment 
is  all  that  is  required.  67  N.  Y.  133 ; 
63  Id.,  93. 

The  value  must  be  determined  in 
any  action  in  which  the  question 
arises  upon  such  evidence  as  may  bo 
given,  having  respect  to  the  circum- 
stances and  the  nature  of  the  property, 
and  the  scienter  and  guilty  action  of 
the  trustees  may  be  proved  either 
directly  or  inferred  from  circum- 
stances. 

Evidence  of  the  value  of  the  prop- 
erty offered  on  the  trial  was  objected 
to  as  incompetent  The  objection  was 
overruled. 

Heldj  No  error. 

Defendant,  with  the  other  trustees 
of  the  company,  was  sued  for  not 
making  the  report  required  by  §  12  of 
the  Act  of  1848  in  an  action  upon  the 
same  debts  for  which  this  action  was 
brought 

Heldj  That  that  action  was  not  a 
bar  to  this. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Allen,  J,  All  concur, 
except  Churchy  Ch,  J.,  not  voting. 


NATURALIZATION. 

TJ.  8.  Cmoiirr  CouET.    OaBooN. 
In  re  Spenser. 
Decided  July,  1878. 

To  entitie  an  alien  to  citlxenBhIp  he  mnst  show 
that  he  has  behaved  as  a  man  of  grood  moral 
chanoter  doling  aSL  the  time  of  his  resi- 
denoe  within  the  United  States. 

The  applicant  mnat  not  simply  have  sustained 
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•  good  tepatetion,  Imt  lila  e<mdvet  mnrt 
have  been  moh  aa  oomport*  witli  m  ^ood 
obaiacter. 
A  penon  who  oommits  perjatj  hat  lo  ffti 
behaved  m  a  man  of  bad  moral  ohaiacter 
and  is  not  entitled  to  admisBioa  to  citiien- 
riiip,  althongb  he  ma/  bava  been  pardoned 
for  that  D&ence. 

Application  by  "William  Spenser, 
an  alien,  to  be  admitted  to  become  a 
citizen  of  tlie  United  States,  nnder 
§  2165  of  tlie  U.  S.  Revised  Statutes. 

Tlie  proof  ehows  that  the  applicant 
has  i-esided  in  Oregon,  near  the 
DallcB,  for  more  tliaa  eight  years ; 
that  in  1876,  and  after  he  had  de- 
clared his  intention,  ho  was  duly  con- 
victed in  the  Circnit  Court  of  the 
State  for  Wasco  County,  of  tho  crime 
of  perjury,  committed  by  swearing 
falsely  as  a  witness  in  a  case  in  said 
court,  in  which  he  was  a  party,  and 
sentenced  to  five  years'  imprisonment 
in  the  penitentiary;  that  after  being 
in  prison  fifteen  months  and  eight 
days,  ho  was  nnqualifiedly  pardoned 
by  the  Governor,  npon,  as  the  pardon 
recites,  tho  petition  of  sundry  citizens 
of  Wasco  County,  and  because  it  ap- 
peared that  there  were  doubts  as  to 
his  guilt,  and  unless  he  was  released 
from  prison  there  was  danger  that  he 
would  lose  his  homestead. 

MeJd,  Tliat  the  applicant  is  not  en- 
titled to  be  admitted  to  citizenship. 
1?he  statute  declai-cs :  "It  shall  be 
made  to  appear,  to  the  satisfaction  of 
the  court  admitting  such  alien,  that  he 
has  resided  within  the  United  States 
five  years  at  least,  .  .  .  and  that  dur- 
ing that  time  he  has  behaved  as  a 
man  of  good  moral  character,"  &c. 

The  behavior  of  the  applicant  dur- 
ing all  the  time  of  his  residence 
within  the  United  States  is  materia!. 
The  good  of  the  country  does  not  re- 


quire, and  it  does  not  appear  to  be  tho 
policy  of  the  law  to  promote  the  nat- 
uralization of  aliens  who  have,  at  any 
time  during  their  residence  in  tlio 
United  States,  behaved  otherwise  than 
as  persons  of  good  moral  character. 

The  applicant  must  not  simply  have 
sustained  a  good  reputation,  but  his 
conduct  must  have  been  such  as  com- 
ports with  a  good  character.  In  other 
words,  he  must  have  behaved — con- 
ducted himself — as  a  man  of  good 
moral  character  ordinarily  would, 
should,  or  does. 

What  is  "  a  good  moral  character" 
within  the  meaning  of  the  statute 
may  not  be  easy  of  determination  in 
all  cases.  Upon  general  principles  it 
would  seem  that  whatever  is  forbid- 
den by  the  law  of  the  land  ought  to 
be  considered  for  the  time  being  im- 
moi-al,  within  the  purview  of  this 
statute.  And  it  may  be  said,  with 
good  reason,  that  a  person  who  vio- 
lates the  law  thereby  manifests,  in  a 
greater  or  less  degree,  that  he  is  not 
"  well  disposed  to  the  good  order  and 
happiness  "  of  the  country. 

iiut  perjury  is  not  only  malum  pro- 
hibitum, but  Tnalum,  in  ae.  At  both 
the  civil  and  common  law  it  was 
classed  among  the  crimen  falsi,  and 
wherever,  as  in  this  case,  it  affected 
the  administration  of  justice,  by  intro- 
ducing falsehood  and  fraud  therein, 
it  was,  at  common  law,  deemed  infa- 
mous, and  the  person  committing  it 
held  incompetent  as  a  witness  and 
unworthy  of  credit.    4  Saw.,  213. 

There  can  be  no  question,  then,  but 
that  a  person  who  commits  pei-jury 
has  BO  far  behaved  as  a  man  of  bad 
moral  character.  But  it  may  be  said 
that  an  alien  who  has  otherwise  be- 
haved as  a  man  of  good  moral  char- 
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acter  during  a  residence  in  the  conn- 
try  of  at  least  five  years  ought  not  to 
^  be  denied  admission  to  citizenship  on 
account  of  the  commission  in  that 
time  of  a  single  illegal  or  immoral  act. 
This  suggestion  is  based  upon  the 
idea  that  it  is  sufiicient  if   the  be- 
havior of  the  applicant  was  generally 
good — that  the  good  preponderated 
over  the  evil.  In  some  sense  this  may 
be  correct    For  instance :  the  law  of 
the  state  prohibits  gaming,  and  the 
unlicensed  sale  of  spirituous  liquors. 
These  acts  thereby  become  immoral. 
But  their  criminality  consists  in  their 
being  proliibited  and  not  because  they 
are  deemed  to  be  intrinsically  wrong — 
Tnala  in  ae..   Now,  if  an   applicant 
for   naturalization,  whose    behavior, 
during  a  period  of  five  or  more  years, 
was  otherwise  good,  was  shown  to 
have  committed    during  that    time 
cither  of  those  or  similar  crimes,  I  am 
not  prepared  to  say  that  his  applica- 
tion ought  to  be  denied  on  account 
of  his  behavior.    And  yet  it  is  clear 
that  anything  like  habitual  gaming  or 
vending  of   liquors  under  such  cir- 
cumstances would  constitute  bad  be- 
havior— immoral  behavior — and  be  a 
a  bar  under  the  statute  to  admission 
to  citizenship.     But  in  the  case  of 
murder,  robbery,  theft,  bribery,  or 
perjury  it  seems  to  me  that  a  single  in- 
stance of  the  commission  of  either  of 
them  is  enough  to  prevent  the  admis- 
sion.   The  bui-den  of  proof  is  upon 
th(2  applicant  to  prove  '^to  the  satis- 
faction of  the  court "  that  during  the 
period  of  his  probation  he  has  con- 
ducted himself  as  a  moral  man.   But 
when  the  pixx)f  shows  that  he  has 
committed  an  infamous  crime,  it  is 
not  possible  in  my  judgment  to  find 
that  his  behavior  has  been  such  as  to 


entitle  him  under  the  statute  to  re- 
ceive the  privilege  and  power  of 
American  citizenship. 

By  the  commission  of  the  crime  the 
applicant  was  guilty  of  misbehavior 
within  the  meaning  of  the  statute 
during  his  residence  in  the  United 
States.  The  pardon  has  absolved  him 
from  the  guilt  of  the  act,  and  relieved 
him  from  the  legal  disabilities  conse- 
quent thereupon.  But  it  has  not  done 
away  with  the  fact  of  his  conviction. 
It  do^  not  operate  retrospectively.  4 
Black.,  402 ;  6  Bac,  tit  Pardon  11. 
The  answer  to  the  question,  has  he 
behaved  as  a  man  of  good  moral 
character,  still  must  be  in  the  nega- 
tive ;  for  the  fact  remains,  notwith- 
standing the  pardon,  that  the  appli- 
cant was  guilty  of  the  crime  of  per- 
jurj' — did  behave  otherwise  than  as  a 
man  of  good  moral  character. 

The  proof  is  not  satisfactory  that 
the  applicant  has  behaved  as  a  man 
of  good  moral  character  during  his 
residence  in  the  United  States,  but 
the  contrary ;  and,  therefore,  the  ap- 
plication is  denied.  But  the  appli- 
cant having  no  counsel,  and  the  mat- 
ter having  been  submitted  without 
argument,  and  being  now  res  judi- 
catay  if  he  shall  be  hereafter  advised 
that  there  is  probable  error  in  this 
ruling,  he  may  apply  witliin  a  reason- 
able time  to  set  aside  the  judgment 
denying  his  application,  and  for  a  re- 
hearing thereof. 

Opinion  by  Deady^  «7I 

ASSAULT  AND  BATTERY. 
FORCIBLE  ENTRY. 
N.  Y.  CouBT  OF  Appeals. 
Bliss,  respty  v.  Johnson,  applL 
Decided  May  21, 1878. 

Plaintiff  cat  the  gnas  on  the  side  of  the  high- 
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way  adjoining  his  form,  and  left  it  to  diy,  as 
he  had  done  for  several  years  before.  De- 
fendant, who  claimed  title  to  the  entire 
highway,  commenced  raking  np  the  grass 
preparatory  to  removing  it.  Plaintiff  there- 
upon undertook  to  prevent  him  from  so  do- 
ing, and  an  affray  occurred.  In  an  action 
for  an  assault  and  battery,  ffeid^  That  evi- 
dence in  behalf  of  defendant  that  he  owned 
the  whole  of  the  highway,  was  admissible  in 
justification. 

The  true  owner  of  land,  wrongfully  held  out 
of  possession,  may  watch  his  opportunity, 
and  if  he  can  regain  poraession  peaceably, 
may  maintain  it,  and  lawfully  resist  an  at- 
tempt by  the  former  occupant  to  retake  pos- 
session, nor  will  he  be  liable  to  be  proceeded 
against  under  the  statute  of  forcible  entry 
and  detainer. 

This  was  an  action  for  assault  and 
battery.  It  grew  out  of  a  contro- 
versy between  the  parties  in  respect 
to  certain  hay,  which,  on  the  morning 
before  the  affray,  plaintiff  had  cat  on 
the  south  side  of  the  highway  which 
divided  the  farms  of  plaintiff  and  de- 
fendant, and  adjoined  plaintifPs  land. 
Plaintiff  left  the  grass  to  dry,  and  in 
the  afternoon  defendant,  in  plaintifPs 
absence,  commenced  raking  it  np 
preparatory  to  removing  it.  Upon 
plaintiff  discovering  this,  he  went  out 
on  the  highway  to  prevent  defendant 
from  removing  the  hay,  and  the  affray 
occurred.  It  appeared  that  plaintiff 
had  for  several  years  cut  and  har- 
vested the  hay  on  this  strip  of  land, 
although  defendant  claimed  title  to 
the  whole  of  the  highway.  Upon  the 
trial  evidence  was  offered  by  defend- 
ant to  justify  the  assault,  that  he 
owned  the  whole  of  the  highway. 
This  evidence  was  excluded^  and  ex- 
ception taken. 

M.  M,  WaterSy  for  applt. 

A.  P.  Sinithy  for  respt. 

Hddy  Error;  that  assuming  de- 
fendant owned  the  fee  of  the  high- 


way, there  was  no  such  possession  in 
plaintiff  as  would  justify  him  in  eject- 
ing defendant  or  deprived  the  latter 
of  the  right  to  resist  by  using  reason- 
able and  necessary  force  to  prevent 
plaintiff's  carrying  away  the  hay.  The 
true  owner  of  land,  wrongfully  held 
out  of  possession,  may  watch  his  oppor- 
.tunity,  and  if  he  can  regain  possession 
peaceably,  may  maintain  it  and  law- 
fully resist  an  attempt  by  the  former 
occupant  to  i*etake  possession,  nor 
will  he  be  liable  to  be  proceeded 
against  under  the  statute  of  forcible 
entry  and  detainer.  1  Bing.,  158 ;  1 
M.  and  G.,  644 ;  32  V^t.,  82 ;  ID. 
and  B.,  324  ;  1  Lans.,  244.^ 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  revei'sed 
and  new  trial  granted. 

Opinion  by  Andrews,  Jl  All  con- 
cur, except  Church,  Ch.  t/".,  not  vot- 
ing. 


NEGLIGENCE. 
SiTPBRME  Court  of  Pennsylvania. 
The  Pennsylvania  RR.  Co.,  plf.  in 
error,  v.  Fries. 
Decided  June  17, 1878. 

Neffligenoe  is  the  absence  of  care  according  to 
the  oircumBtancea. 

A  railroad  company  is  not  bound  to  take  pre- 

•  cautions  against  contingencies  which  it  has 
no  reason  to  anticipate. 

The  qnestion  of  negligence  should  not  be  sub- 
mitted to  the  jury  when  the  endenoe  is  in- 
sufficient to  establish  it« 

This  action  was  I  r ought  by  Fries 
to  recovcr.the  value  of  three  car  loads 
of  household  goods  burned  at  Osceola 
while  in  transit  over  defendant's  road. 

On  the  19th  of  May,  1875,  the 
plaintiff  shipped  the  goods  in  ques- 
tion from  Altoona  to  Iloutzdale  un- 
der a  special  contract  with  the  de- 
fendants, whei*cby  he  released  them 
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from  all  liability  for  loss,  and  assnmed 
all  the  risks  of  oouvevance.  The  cars 
arrived  at  Osceola,  a  point  on  the  Ty- 
rone and  Clearfield  Railroad,  at  hdf 
past  eleven  o'clock  on  the  morning  of 
May  20th.  As  tlie  train  over  the 
branch  road  to  Hontzdale  did  not 
leave  until  the  afternoon,  the  cars 
wei'e  ran  on  the  siding  where  it  was 
usual  to  place  the  freight  for  Houtz- 
dale,  preparatory  to  being  drawn  by 
another  locomotive  over  the  Moshan- 
non  ]Bi*anch  Railroad  to  that  point. 
For  sevei*al  days  previous  to  tliis  a 
fire  had  been  burning  in  the  woods 
in  tlie  vicinity  of  Osceola,  bnt  it  had 
been  so  far  subdued  that  no  especial 
anxiety  was  felt  by  the  citizens  of  the 
town  for  its  safety. 

Between  12  o'clock  noon  and  1 
P.M.  of  that  day  a  high  wind  sprang 
up  which  increased  rapidly  to  a  tor- 
nado, and  drove  the  fire  towards  the 
town.  It  soon  reached  the  outskirts, 
and  spread  with  such  rapidity  that  all 
efforts  to  check  it  were  fruitless.  In 
about  two  hours  the  town  was  practi- 
cally destroyed,  some  three  hundred 
houses  having  been  consumed  by  the 
flames.  The  property  of  the  citizens 
was  nearly  all  burned,  very  few  saved 
anything,  and  many  had  to  fly  for 
their  lives.  The  railroad  company 
lost  nearly  all  their  property,  includ- 
ing the  depot  and  a  large  number  of 
cars.  The  three  cars  of  the  plaintiff 
were  burned  upon  the  siding  where 
they  had  been  placed.  An  effort  was 
made  by  the  employees  of  the  com- 
pany to  get  these  cars  out,  but  it  was 
not  successful.  The  heat  and  smoke 
prevented  the  men  from  coupling 
them.  The  attempt  to  do  so  was  ac- 
companied with  no  inconsiderable 
amount  of  danger,  as  the  density  of 
Vol  7.— N<K  2* 


the  smoke  made  it  difficult  to  see  the 
locomotive  backing  in  and  out 

On  the  trial  the  defendants  asked 
the  Court  to  instruct  the  jury  that 
there  was  no  evidence  of  negligence 
on  their  part  This  the  Court  refused 
to  do,  but  submitted  the  question  of 
negligence  to  the  jury  under  all  the 
facts  of  the  case.  ' 

Verdict  for  the  plaintiff  and  judg- 
ment 

Hdd^  Error.  Negligence  is  tlie 
absence  of  care  according  to  the  cir* 
cnmstances.  The  circumstances  here 
were  unusual.  The  company  were  not 
bound  to  have  an  extraordinary  force 
on  hand,  for  they  had  no  reason  to 
anticipate  such  a  disaster.  It  is  too 
much  to  expect  every  man  to  act  with 
coolness  and  judgment  in  the  midst 
of  such  an  appalling  scene.  It  is 
clear,  however, 'that  the  employees 
of  the  company  did  all  that  could  be 
reasonably  expected  of  them  to  save 
life  and  property.  A  portion  of  their 
time  was  employed  in  aiding  women  , 
and  children  to  escaiH).  A  largo 
number  were  taken  in  the  cars  to  a 
place  of  safety.  Had  they  turned 
their  entire  attention  to  plaintiff's 
property,  neglecting  all  other  duties, 
and  left  helpless  women  and  children 
to  their  fate,  it  is  just  possible  they 
might  have  succeeded  in  getting  the 
three  cars  off  the  siding.  They  were 
not  obliged,  however,  to  sacrifice 
every  feeling  of  humanity  to  the  pres- 
ervation of  plaintiff's  property.  And 
had  they  done  so  the  evidence  did  not 
show  that  it  would  have  been  suc- 
cessful. 

Had  the  company  preserved  its 
own  property  at  the  expense  of  plains 
tiff's,  there  would  have  been  more 
reason  to  charge  them  with  negligence^ 
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The  release  which  the  plaintifF  be- 
low gave  the  company  relieved  the 
latter  from  all  liability  except  for 
negligence.  Of  this  there  was  not 
sufficient  evidence  to  have  been  sab- 
mitted  to  the  jury,  and  they  should 
have  had  a  binding  instruction  to  find 
for  the  defendants. 

Judgment  reversed. 

Opinion  by  Paaseon^  J. 


LIFE  INSURANCE.   ESTOPPEL. 
TENDER. 

N.  Y.  CouBT  OF  Appeals. 

Meyer,  respt^  v.  The  Eoiickerbocker 

Life  Ins.  Co.,  applt 

Decided  May  21,  1878. 

The  insQzed  was  entitled,  under  the 'policy,  to 
a  share  in  the  profits  of  the  company,  to  he 
credited  upon  the  preminm,  so  that  it  was 
impossihle  to  know  the  exact  amount  due 
without  a  statement  jfeom  the  company. 
The  poli<7  had  heen  Issued  through  an 
agent  at  plaintiffs  place  of  residence.  The 
premiums  had  been  paid  through  such  agent 
for  six  years,  and  had  been  receiyed  without 
objection  by  defendant,  in  a  manner  differ- 
ent from  that  expressed  in  the  policy.  In 
1874,  the  agent  was  dismissed,  and  seyen 
days  before  the  premium  became  due  plain- 
tiff wrote  to  defendant  asking  to  be  in- 
formed as  to  the  amount  due,  and  enclosing 
a  postal  order  for  a  sum  which  she  stated 
would  ooyer  the  amount  due.  This  letter 
was  not  answered  until  after  the  date  of 
payment  had  passed.  In  an  action  to  de- 
clare the  policy  flTisting  and  in  force,  Meld, 
That  defendant  could  not  ayail  itself  of  a 
lapse  on  plaintiffs  part  to  make  strict  per- 
formance which  was  caused  by  its  own 
omission  and  neglect,  and  by  its  sudden  and 
unnotified  deyiation  from  its  onstomaxy 
mode  of  dealing  with  plaintiff. 

After  refusal  of  repeated  offers  to  pay  the 
recurring  premiums,  on  the  ground  that  the 
policy  had  ceased  and  been  cancelled,  the, 
insured  need  not,  on  each  f oUowing  pay-day, 
make  a  formal  tender. 

This  was  a  suit  in  equity  to  have 
the  Court  declare  existing  and  in  force 


a  contract  of  insurance,  which  d^ 
fendant  claimed  had  lapsed  by  non« 
payment  of  the  yearly  premium. 
The  policy  provided,  as  a  condition 
precedent  to  the  continued  liability  of 
defendant,  that  the  premium  should  be 
paid  on  a  certain  day  in  each  year. 
It  also  provided  that  plaintiff  should 
have  a  share  in  the  profits  of  the 
company,  crediting  the  same  upon  the 
premium,  so  that  it  was  impossible  for 
plaintiff  to  know,  without  a  statement 
from  defendant,  the  exact  amount  due. 
The  policy  was  issued  through  an 
agent  of  defendant  at  plaintiff's  place 
of  residence.  For  six  years  the  pre- 
miums were  paid  through  this  agent, 
and  had  been  received  without  objec- 
tion by  defendant,  in  a  manner  differ- 
ent from  that  expressed  in  the  policy 
and  variations  from  the  terms  of  the 
policy  had  been  several  times  allowed 
by  defendant.  In  1874,  the  agent 
was  dismissed  by  defendant,  and  seven 
days  before  the  premium  became  due, 
plaintiff  wrote  to  defendant  asking  for 
information  as  to  the  amount  due,  and 
enclosing  a  postal  order  for  a  sum 
which  plaintiff  wrote  in  the  letter 
would  cover  the  amount  due.  This 
letter  was  received  in  due  course  of 
mail,  but  was  not  duly  answered. 

Samuel  Handj  for  applt. 

John  George  MUbv/rriy  for  respt. 

Hddy  That  defendant  cannot  now 
avail  itself  of  the  lapse  on  the  part  of 
plaintiff  to  make  strict  performance 
of  the  contract,  such  lapse  being  pro- 
duced by  its  omission  and  neglect,  and 
by  its  sudden  unnotified  deviation 
from  the  accustomed  mode  of  dealing 
with  plaintiffJ^  that  plaintiff's  letter 
and  enclosure  was  equivalent  to  the 
plaintiff's  going  in  peison  to  defend- 
ant's office,  in  due  time,  and  handing 
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in  the  money  order,  and  asking  to  be 
informed  how  mach  more  was  needed 
to  keep  her  policy  alive  for  another 
year;  that  defendant  could  not  be 
dnmb,  and  then  avail  itself,  to  plain- 
tiff's harm  and  its  benefit,  of  a  lapse 
thus  produced,  even,  though  there 
was  no  ill  purpose  in  its  silenoe.  63 
N.  Y.,  27- 

Also  held^  That  it  was  not  needful, 
after  repeated  offers  to  pay  the  recur- 
ring premiums,  which  defendant  had 
refused,  declaring  that  the  policy^had 
ceased  and  been  cancelled  on  its 
books,  that  plaintiff  should,*  on  each 
following  pay-day,  make  formal  offer 
of  payment  69  N.  Y.,  286 ;  Id., 
435. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Folger^  J. 


ADMIRALTY. 

U.      8.      DiSTBICT      COUBT.        E.      D. 

Michigan. 
The  St  Joseph. 

The  master  of  a  veHel  reeeired  certain 
goods  ander  an  agreement  to  transport  them 
to  the  place  of  delivexy,  collect  adyances 
and  charges  thereon,  and  repay  the  same  to 
the  party  from  whom  he  received  them. 
Hdd^  That  the  contract  was  a  maritime  one, 
on  which  a  libel  in  reui  could  be  sostained. 

The  master  of  the  vessel  has  authozily  to  bind 
the  owners  by  saoh  contnots,  wherever  it 
is  shown  to  be  eostomary,  and  espedaUy 
where  it  is  sanctioned  hj  each  owners. 

A  libel  in  rem  will  lie  for  tolls  imposed  by  a 
State  statute  in  favor  of  corporations  ozgan- 
Ised  for  the  improvement  of  rivers  and 
harbors. 

The  case  ardse  on  libels  of  Ashley 
&  Mitchell  and  of  the  Alpena  Har- 
bor Improvement  Co. 

The  libel  of  Ashley  &  Mitchell 
was  for  advances  and  storage  charges 
collected  by  the  ''  St  Joseph  "  onder 


an  agreement  made  by  the  master 
with  libellants,  by  which  the  same 
were  to  be  collected  from  the  con- 
signees and  repaid  to  the  libellants. 
The  testimony  showed  that  libellants' 
claim  was  made  up  of  charges  ad- 
vanced to  the  transportation  com- 
panies from  whom  they  had  received 
the*  goods,  and  of  their  own  charges 
for  storage  \  that  it  is  customary,  not 
only  in  the  line  in  which  the  ^  Ben- 
ton "  and  '  ^^  St.  Joseph  "  ran,  bat 
among  transportation  companies  gen- 
erally upon  the  lakes,  to  carry  goods 
charged  with  their  advances,  to  col- 
lect them  upon  the  delivery  of  the 
goods,  and  to  repay  them  to  the 
parties  by  whom  the  advances  are 
made. 

The  testimony  also  shows  that  the 
owners  of  the  propeller,  the  master 
also  being  a  part  owner,  had  fall 
knowledge  of,  and  consented  to,  this 
arrangement,  and  that  each  boat  was 
in  the  habit  of  rendering  a  settlement 
every  month ;  that  the  goods  were 
principally  consigned  from  New  York 
to  Saginaw,  to  be  transported  from 
Detroit  by  particular  boats;  that  they 
were  received  at  Detroit  by  libellants 
from  the  railway  companies,  to  whom 
the  charges  for  freight  were  paid,  and 
were  delivered  by  them  to  the  steam- 
ers, under  a  like  undertaking  to  pay 
their  advances. 

ndd^  That  the  contract  was  a  mari- 
time one,  of  which  this  Court  has 
jurisdiction  by  a  proceeding  in,  renC ; 
Dill.;  460.  See  also  3  Blatch.,  279  ; 
that  the  master  had  the  power  to  bind 
the  owners  by  this  contract.  While, 
if  this  were  a  solitary  in'stance,  I  should 
doubt  whether  the  master  would  have 
authority  to  make  such  arrangement 
(»  behidf  of  the  vessel,  I  deem  it  en- 
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tirely  clear  that  such  power  exists 
wherever  the  usage  is  general,  and 
especially  in  this  case  where  it  was 
sanctioned  by  the  owners  of  the 
vessel. 

The  Alpena  Harbor  Improvement 
Co.  is  a  corporation  organized  under 
Chap.  84,  Conip.  L.  of  Michigan,  for 
the  purpose  of  improving  the  Alpena 
river  and  harbor ;  and  claims  a  lien 
for  certain  tolls  imposed  by  said  Act 
upon  vessels  using  such  improve- 
ments, except  such  vessels  as  might 
or  could  have  used  the  river  before 
such  improvements  were  made.  It 
was  proved  that  the  draft  of  the  pro- 
peller "St.  Joseph"  was  such  that 
she  would  not  have  been  able  to  enter 
the  port  of  Alpena  without  making 
use  of  such  improvements. 

It  was  claimed  that  this  Court  has 
no  jurisdiction,  to  entertain  a  libel 
in  rem  for  tolls. 

Jffeld,  Untenable.  13  WaD.,  236 ; 
95U.  S.,  68;   6  W.  Dig.,  835. 

The  contract  is  maritime.  The 
law  of  the  State  gives  the  lien  upon 
the  ship,  and  this  Court  is  the  proper 
tribunal  for  its  enforcement  21 
Wall.,  558. 

A  decree  will  be  entered  for  the 
libellants  in  each  case. 

Opinion  by  Brovm^  J. 


CONTRACT  OF   SALE. 
N.  Y.  Court  of  Appbals. 
Clark  et  al.  respts.y  v.  Dickinson, 

Decided  May  28, 1878. 

Plaintiffi  entered  into  two  written  contracts 
with  P.  &  Co.,  for  the  sale  of  a  nnmber  of 
barrelB  of  oil  at  a  specified  price.  P.  &  Co., 
for  yalne,  sold  and  assigned  these  contracts 
to  defendant,  and  plaintifEs  receiyed  notice 
.  of  such  transfer.  The  price  of  oil  having  fall- 


en, P.  &  Co.  entered  into  another  agreement 
with  plaintifEs,  by  which,  in  consideration  of 
a  release  from  the  former  contracts,  they 
agreed  to  pay  plaintiffs  a  specified  sum, 
and  also  to  give  them  all  over  that  snm 
that  should  be  realised  from  defendant  on 
these  contracts.  Hdi^  That  there  was  no 
snch  priyity  between  plaintiffs  and  defend- 
ant as  rendered  him  liable  ^o  them  for  a 
breach  of  contract ;  that  the  subsequent 
contract  with  P.  &  Co.  was  a  final  adjust- 
ment of  the  contracts,  and  no  claim  existed 
in  favor  of  plaintiffs  against  P.  &  Co.,  or 
defendant. 

This  was  an  action  upon  two  con- 
tracts in  writing  between  plaintifiFs 
and  P.  .&  Co.,  by  which  the  latter 
bought  from  the  former  a  number  of 
barrels  of  oil,  for  which  they  agreed 
to  pay  a  specified  price.  P.  &  Co., 
for  value,  sold  and  assigned  said  con- 
tracts to  defendant,  and  for  the  pur- 
pose of  transferring  them,  indorsed 
the  firm  name  across  each,  and  de- 
livered them  to  defendant.  There 
was  evidence  showing  that  plaintiffs 
received  notice  of  the  transfer.  The 
price  of  oil  having  fallen,  and  P.  & 
Co.  wishing  to  be  relieved,  entered 
into  an  agreement  in  writing,  by 
which,  in  considei*ation  of  plaintiffs 
agreeing  to  release  them  from  all 
liability  on  said  contracts,  they  agreed 
to  pay  plaintiffs  $2,500  in  cash,  ^^  and 
also  to  give  them  all  over  this  snm 
that  shall  be  realized  from  W.  S. 
Dickinson  (defendant)  on  our  con- 
tracts with  him."  Plaintiffs  tendered 
the  oil  to  defendant's  agents,  and  de- 
manded payment  therefor,  which 
being  refused,  this  action  was  brought 
to  recover  the  difference  in  the  mar- 
ket price  at  the  time  when  the  con- 
tracts were  made  for  the  sale  and 
when  it  should  have  been  received, 
deducting  the  $2,500  paid  by  P.  & 
Co. 
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Edward  Fitch^  for  applt 
George  A,  Blacky  for  respts. 

Held^  That  there  was  no  such 
privity  between  plaintiffs  and  defend- 
ant as  rendered  the  latter  liable  to 
the  former  for  a  breach  of  the  con- 
tract ;  that  the  effect  of  the  transfer 
of  the  contracts  to  defendant  was  to 
y  create  an  implied  contract  to  indem- 
nify P.  ife  Co.,  and  defendant  was 
liable  to  them  for  any  damage  sus- 
tained, or  amount  paid  by  them  to 
plaintiffs  by  reason  of  their  failure  to 
perform  their  contracts,  18  0.  B., 
«45 ;  2  W.  R,  944 ;  that  the  subse- 
quent  contract  with  P.  &  Co.  was  a 
final  adjustment  of  the  contracts,  and 
no  claim  existed  in  favor  of  plaintiffs 
against  P.  &  Co.  or  defendant ;  that 
plaintiffs  could  not  sue  P.  &  Co., 
because  they  had  parted  with  their 
claim  against  them,  nor  could  they 
sue  defendant,  because  the  entire 
claim  had  been  arranged  and  dis- 
charged. 

Holmes  v.  Weed,  19  Barb.,  128, 
distinguished. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plain- 
tiffs, reversed,  and  new  trial  granted. 

Per  curiam  opinion. 

All  concur,  except  MiUer^ «/.,  dis- 
senting, and  FolgeTy «/".,  not  voting. 


EXAMINATION      OF     PARTY 
BEFORE  TRIAL.    LIBEL. 

N.  Y.    SUPBEMB    COUBT.  GeNXBAL 

TjsBac    FiBST  Deft. 

The  Brandon  Manufacturing  Com- 
pany, respt^  V.  Herbert  L.  Bridgman, 
impl'd,  &c.,  applt. 

Decided  April. 23, 1878. 

Examinatioii  of  an  adyene  party  before  trial, 
Qnder  the  Oode,  amptnUftlfe^  to  the  former 
remedy  \sj  bill  of  diacoTeiy,  and  so  far  as  it 


is  appUoable,  the  practice  which  preraaled 
in  equity  la  neoeasarily  the  guide  aa  to  tha 
extent  and  nature  of  the  disoovery  to  which 
a  party  ia  entitled  by  auch  examination  of 
hia  advexaary. 
Such  an  examination  ihonld  not  be  required 
where  it  la  sought  to  compel  def  endanta  to 
diadose  information  connecting  them  with 
the  publication  of  certain  aUeged  libeUoua 
matter  for  the  purpose  of  enabling  plaintiffa 
to  draw  their  complaint. 

Appeal  from  order  of  the  Special 
Term  directing  the  examination  of 
the  defendants,  Samuel  L.  Pettingill 
and  Herbert  L.  Bridgman. 

The  object  of  the  examination  was 
to  enable  the  plaintiffs  to  frame  their 
complaint. 

From  the  application  it  was  appar- 
ent that  it  was  designed  to  obtain 
from  them  information  connecting 
them  with  the  publication  of  certain 
alleged  libellous  matter. 

C.  D.  Adams,  for  applt 

Jho.  B.  W/diinffy  for  respt. 

Held,  That  under  §  391  of  the 
Code  this  cannot  be  allowed  in  an 
action  of  this  chai*acter,  for  the  reason 
that  the  examination  under  said  sec- 
tion assimilates  to  a  bill  of  discovery, 
which  in  such  cases  was  not  allowed 
under  the  old  system,  and  has  been 
refused  in  many  instances.  Such  is 
the  rule  both  in  England  and  in  this 
country,  the  reason  being  that  the 
answers  may  criminate  or  tend  to 
criminate  the  person  giving  them. 
5  Barb.,  297 ;  Id.,  146  ;  2  Abb.,  New 
Cases,  146 ;  19  Vesey,  225  ;'  9  Paige, 
680. 

The  right  to  an  examination  under 
§  891  is  not,  by  virtue  of  its  pro- 
visions, so  enlarged  as  to  include 
cases  in  which,  by  the  law  existing 
when  it  was  passed,  a  party  would  be 
at  liberty  to  refuse  to  answer  if  put 
upon  the  stand* 
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This  deciBion  is  not  designed  to 
a£Pect  in  any  way  the  right  of  a  party 
to  call  the  defendant  as  a  witness 
npon  the  stand,  leaving  him  while 
there  to  such  objections  as  he  may 
interpose  against  answering  any 
question  put  to  him,  or  to  his  exami- 
nation under  the  Code,  after  issue 
joined. 

Order  reversed  with  $10  costs  and 
disbursements  to  the  appellant  to 
abide  event. 

Opinion  by  Brady ^  J.  /  Davis^  P. 
cTl,  and  IngaXU^ «/.,  concurring. 


N 


llELIGIOUS  CORPORATIONS . 
N.  Y.  CouBT  OF  Appeals. 

The  Trustees  of  St.  Jacob's  Luther- 
an Church,  r^^«.,  v.  Bly  et  al.,  appUs. 

Decided  April  16, 1878. 

An  nninoorpozated  religions  Booiety  ereoted  a 
dhoToh  and  other  boildlnga  upon  land  par- 
chased  by  it.  The  congregation  becoming 
divided,  part  worshipped  in  the  chorch  edi- 

.  fioe  and  part  in  a  private  house.  Notices  of 
a  meeting  at  the  private  house  to  otgonise  a 
corporation  were  duly  given  and  read  in  the 
church  as  weU  as  at  said  house,  the  meet- 
ing was  held,  the  proper  proceedings  had, 
and  the  proper  certifloate  filed  and  recorded. 
HMy  That  the  corporation,  when  created, 
became  yested  with  all  the  temporalities 
belonging  to  the  society,  and  was  entitled 
to  hold  them  against  the  members  d  the 
society  who  did  not  join  in  the  incorpora- 
tion. 

The  holding  of  a  meeting  for  the  election  of 
trustees  by  a  religious  society,  and  the  exe- 
cution of  the  certificate  In  accordance  with 
the  statute,  constitute  the  substantial  re- 
quirements to  create  a  coiporation,  and 
although  the  recording  of  the  certificate  is 
necessary  to  complete  consummation,  an 
error  in  recording,  or  the  accidental  loss  of 
one  or  more  seals,  after  they  have  been 
legally  and  properly  aiElzed  to  the  certificate 
wiU  not  prevent  the  corporation  from  taking 
effect  as  such. 

Affirming  S.  0.,  4  W.  Dig.,  298. 

This  was  an  action  of  ejectment 


to  recover  possession  of  a  church 
edifice,  pareonage,  school-house,  and 
five  acres  of  land.  Plaintiff  claims 
to  be  a  religious  incorporation  to 
which  the  property  belongs.  Some 
years  prior  to  July,  1867,  the  mem- 
bers of  the  society,  which  was  then 
unincorporated,  represented  by  the 
parties  to  this  action,  purchased  the 
land  and  erected  the  buildings  there- 
on. In  1867,  a  dissension  having 
arisen  in  the  church,  part  of  the 
congregation  worshipped  in  the 
church  edifice  and  a  part  in  the  house 
of  one  B.  There  was  no  withdrawal 
of  the  persons  worshipping  at  tlio 
house  of  K.  from  the  church  or  con- 
gregation, nor  were  they  removed 
therefrom.  This  party  gave  the 
requisite  notices  for  a  meeting  to 
organize  a  corporation,  which  were 
read  in  the  church  as  well  as  at  the 
house  of  K.,  and  the  meeting  was 
called  at  the  latter  place  and  held, 
and  the  necessary  proceedings  had  to 
incorporate  the  society,  and  .the 
proper  certificate  filed  and  recoitled. 

Geo.  W.  OothraUy  for  applts. 

Wm.  C.  Jbhnsony  for  respts. 

Seldj  That  the  corporation  when 
created  became  by  force  of  the  stat- 
ute vested  with  all  the  temporalities 
belonging  to  the  society,  and  plain- 
tiffs are  entitled  to  hold  the  same 
against  the  defendants.  The  holding 
of  a  meeting  for  the  election  of 
trustees  by  a  religious  society,  and  tlie 
execution  of  the  certificate  in  accor- 
dance with  the  statute,  constitute  the 
substantial  requirements  to  create  a 
corporation,  and  although  the  record- 
ing of  the  certificate  is  necessary  to 
its  complete  consummation,  an  error 
in  recording  or  the  accidental  loss  of 
one  or  more  seals  after  they  had  been    • 
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legally  and  properly  affixed  to  the 
certificate,  would  not  prevent  the 
corporation  from  taking  effect  as  such. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs,  affirmed. 

Opinion  by  Churchy  Ch.  J.  All 
concur,  except  BapaUo  and  MiUer^ 
JJ.y  absent,  and  Earlj  J.^  not  voting. 


SERVICE  BY  PUBLICATION. 
n.  y.  supbkmb  coubt.     gsnxral 
Tkkm.    First  Djbpt. 
Daniel  A.  McCool,  reapt^  v.  Con- 
rad Boiler,  applL 

Decided  April  23, 1878. 

An  order  for  publication  of  a  smnmonfl  must 
contain  a  direction  to  serve  a  copy  of  mch 
order  as  weU  as  of  the  sammons  and  oom- 
plaint,  most  specify  the  poet- office  in  which 
they  are  to  be  deposited,  and  must  also  re- 
quire the  deposit  to  be  made  on  or  before 
the  first  day  of  publication. 

Where  the  case  is  one  within  snbdiyision  2  of 
§  488  of  the  Code  of  Civil  Procedure,  the 
order  should  contain  a  direction  in  reference 
to  the  service  at  a  specified  post-office  or  a 
statement  that  the  judge  was  satisfied,  bj 
the  affidavits  on  which  it  was  granted,  that 
plaintiff  could  not  with  reasonable  diligence 
ascertain  where  defendant  would  probably 
receive  matter  transmitted  through  the  post- 
office. 

Appeal  from  order  denying  motion 
to  vacate  order  of  publication. 

The  order  of  publication,  after  re- 
citing that  it  appeared  to  the  satis- 
faction of  the  judge  granting  it  that 
Conrad  Boiler  was  a  necessary  party 
defendant,  and  could  not  after  due 
diligence  be  found  within  the  State, 
but  had  departed  therefrom,  and  his 
present  place  of  residence  could  not 
after  such  diligence  used  be  ascer- 
tained, proceeded  as  follows :  ^^  It  is 
ordered  that  the  summons  in  this  ac- 
tion, a  copy  of  which  is  hereto  an- 
nexed, be  served  upon  said  defend- 
ant, Conrad  BoUor,  by  publication 


thereof  in  the  Daily  Register  and 
New  York  Serald,  two  newspapers 
published  in  the  city  and  county  of 
New  York,  once  in  each  week  for 
six  successive  weeks,  and  by  mailing 
copies  of  said  summons  and  com<- 
plaint  properly  enclosed  in  a  sealed 
wrapper,  addressed  to  said  defendant 
at  his  last  place  of  residence,  West 
Eighty-third  Street  near  Eighth  Ave- 
nue, in  the  city  of  New  York,  the 
postage  thereon  being  fully  prepaid, 
said  publication  and  mailing  to  bo 
commenced  within  three  months  from 
the  date  hereof.  And  it  is  further 
ordered  that  at  the  expiration  of  said 
time  the  summons  herein  be  deemed 
to  have  been  served  upon  said  defend- 
ant/* 

A.  S.  Oruikshankj  for  applt. 

J?.  GugenhdmeTy  for  respt. 

Hdd^  Error.  That  the  order  was 
erroneous  and  void.  32  Barb.,  601 ; 
17  How.,  107;  18  Id.,  248. 

Section  440  of  the  Code  of  Civil 
Procedure  declares  that  the  order  of 
publication  must  contain  ^^  a  direction 
that  on  or  before  the  day  of  the  first 
publication  the  plaintiff  deposit,  in  a 
specified  post-office,  one  or  more  sets 
of  copies  of  the  summons,  complaint, 
and  order,  each  contained  in  a  securely 
closed,  post-paid  wrapper,  directed  to 
the  defendant  at  a  place  specified  in  the 
order,  or  a  statement  that  the  judge 
being  satisfied,  by  the  affidavits  upon 
which  the  order  was  granted,  that  the 
plaintiff  cannot  with  reasonable  dili- 
gence ascertain  a  place  or  places 
where  the  defendant  would  probably 
receive  matter  transmitted  through  the 
post^ffice,  dispenses  with  the  deposit 
of  any  papers  therein."  It  will  be 
perceived,  on  examination  of  the  order 
granted  herein,  that  there  is  no  post- 
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office  specified,  and  that  the  deposit  to 
be  made  is  not  by  direction  to  be  made 
on  or  before  the  day  of  the  first  pnb- 
lication,  but  within  three  months 
from  the  date  of  the  order.  It  will 
also  be  perceived  that  it  contains  no 
direction  to  serve  a  copy  of  the  order 
of  publication,  which  is  required  by 
§440. 

The  defendant  haying  disappeared 
from  the  State,  and  the  case  being 
one  within  subdivision  2  of  §  438, 
the  order  should  contain  a  direction 
in  reference  to  the  service  at  a  speci- 
fied post-office,  or  a  statement  that 
the  judge  was. satisfied,  by  the  affida- 
vitsupon  wliich  the  order  was  granted, 
that  plaintiff  could  not  with  reasonar 
ble  diligence  ascertain  where  defend- 
ant would  probably  receive  matter 
transmitted  through  the  post-office. 
It  contains  neither. 

Order  reversed. 

Opinion  by  Brady^  J.  ;  DaviSy  P. 
e/l,  and  Ingallsy  J.^  concurred. 


CORPORATIONS.      ESTOPPEL. 

N.  Y.  CouET  OF  Appeals. 
Sturges,  adm'r,  &c.,  applt.y  v.  Van- 
derbilt,  impl'd,  (fee,  respt. 

Decided  April  23, 1878. 

Actions  against  a  corporation  axe  terminated 
by  the  expiration  of  the  charter  of  the  cor- 
poration daring  their  pendency,  and  no  jndi- 
oial  determination  of  that  fact  is  requisite. 
A  judgment  thereafter  recovered  in  such  an 
action  is  yoid. 

Defendant  was  a  director  of  a  corporation  in 
1864.  In  that  year  he  sold  out  his  stock 
and  thereafter  took  no  part  in  its  affairs. 
No  directors  of  the  corporation  were  elected 
after  1864.  Hdd,  That  the  action  of  defend- 
ant amounted  to  a  resignation  of  his  ofKce, 
and  that  he  was  not  estopped  by  the  acts  of 
those  in  charge  of  the  corporation  in  defend- 
ing an  action  after  dissolutiott  from  setting 


up  the  inTslidity  of  the  judgment  reoovexed 
in  such  action. 
Affirming  B.  C,  5  W.  Dig.,  05. 

This  action  was  brought  to  compel 
defendants  to  apply  certain  moneys 
received  by  them  as  stockholders  of 
a  New  Jersey  corporation  ont  of  its 
assets,  to  the  payment  of  a  judgment 
recovered  against  the  corporation* 
A  decree  was  rendered  in  favor  of 
plaintiff  at  Special  Term,  which  was 
reversed  at  General  Term  on  th« 
ground  that  the  judgment  set  up  in 
the  complaint  was  a  nullity,  having 
been  rendered  after  the  corporation 
defendant  had  been  dissolved  by  the 
expiration  of  the  term  of  its  charter 
while  the  action  was  pending. 

William  Allen  Butler^  for  applt 

Henry  E.  DavieSy  for  respt. 

neldy  No  error.  That  the  action 
in  which  the  judgment  set  up  in  the 
complaint  was  recovered  was  termi- 
nated by  the  expiration  of  the  term  of 
the  charter  of  the  corporation  during 
its  pendency ;  that  no  judicial  deter- 
mination of  that  fact  was  requisite. 
17  N.  Y.,  503 ;  3  Story,  C.  C.  R, 
658  ;  8  Pet,  286  ;  31  Me.,  62.  It  ap- 
peared that  in  January,  1864,  the  de- 
fendant V.  and  others  were  directors 
of  said  corporation,  that  after  this  no 
other  persons  were  elected  as  directors 
or  president;  that  in  September, 
1864,  V.  sold  and  delivered  his 
shares  in  the  stock  of  the  company ; 
that  subsequent  to  said  sale  Y.  at- 
tended no  meeting  of  the  directors, 
and  did  not  act,  or  assume  to  act,  as  a 
director  or  engage  in  or  have  any 
transaction  as  stockholder,  director, 
officer,  manager,  or  employee  of  the 
company.  The  charter  provided  that 
directors  should  be  elected  annually. 
^  The  charter  expired  in  1869,  and  this 
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action  was  commenced  in  1871. 
Plaintiff  claimed  that  defendants 
wer^  estopped  from  setting  np  the 
invalidity  of*  the  judgment  against 
the  corporation  by  defending  the 
action  and  by  sabseqnent  appeals 
fi*om  said  judgment  taken  after  the 
dissolution. 

Hdd^  Untenable.  That  V.  having 
parted  with  all  his  interest  and  hav- 
ing for  years  abstained  from  taking 
part  in  the  business  of  the  corpora- 
tion, will  be  considered  to  have  re- 
signed his  position  of  director,  and 
unequivocally  abandoned  any  right 
to  hold  over  as  much  as  if  he  had 
tendered  his  resignation  formally  and 
he  was  in  a  position  to  question  the 
validity  of  the  judgment. 

Judgment  of  General  Term,  .re- 
versing judgment  as  to  respondent, 
affirmed,  and  new  trial  granted  so  as 
to  enable  the  parties  to  apply  for  an 
amendment  of  the  pleadings. 

Opinion  by  Rapcdlo,  J,  All  con- 
cur except  Miller^ «/".,  dissenting,  and 
AUen^  e/.,  absent 


COMMON    CARRIER     NEGU- 

GENCE. 
N.  Y.  Court  of  Appeals. 
Madan,  reypt,  v.  Sherrard,  Pres., 
&c.,  appU* 
Decided  April  16, 1878. 

The  agent  of  defendant,  a  oommon  carrier  of 
baggage,  entered  the  car  where  plaintiff  was 
■eated,  reoeired  hia  check,  delivered  to  him 
a  receipt  therefor,  and  paaeed  ox^  nothing 
further  being  said  on  either  side.  The  oar 
was  dimly  lighted,  and  plaintiff  placed  the 
receipt  in  hia  pocket  without  reading  it. 
This  receipt  was  designated  on  its  face  a 
domestic  bill  of  lading,  and  acknowledged 
the  receipt  of  plaintifTs  trunk,  **  subject  to 
this  bill  of  lading.'*  It  also  contained  sev- 
eral conditions  limiting  defendant's  liabil- 
ity.    In  an  action  to  xeooyer  for  the  losp 


of  the  trunk,  Hdd^  That  it  was  proper  for 
the  Court  to  refuse  to  charge  as  matter  of 
law  that  the  delivery  of  the  receipt  to 
I^aintiff  at  the  time  of  the  receipt  of  the 
property  oonsUtuted  a  contract  to  carry  it 
upon  the  special  terms  contained  in  the  re- 
ceipt ;  that  the  question  was  one  of  fact  for 
the  jury. 
A  party  receiving  a  paper  under  such  dronm- 
stances  has  a  right  to  regard  it  simply  as  a 
guide  or  voucher  to  enable  him  to  follow 
and  identify  his  property,  and  unless  noti- 
fied that  it  is  intended  to  subserve  another 
purpose,  and  that  it  embodies  the  terms  of 
a  B]^cial  contract,  his  omission  to  read  it  is 
not  per  ie  negligence. 

This  action  was  brought  by  plain- 
tiff against  defendant  as  president  of 
the  New  York  Transfer  Co.,  Dodd's 
Express,  to  recover  for  the  loss  of  a 
trunk  and  its  contents.  It  appeared 
that  defendant's  agent  came  into  the 
car  in  which  plaintiff  was  seated, 
called  for  baggage,  received  plaintifiPs 
check  for  his  trunk  and  directions  for 
its  delivery.  He  made  an  entry  with 
pencil  in  his  tally-book,  marked  on 
the  receipt  the  date,  number  of  the 
check,  and  place  of  delivery,  handed 
it  to  plaintiff  and  immediately  passed 
on,  nothing  further  being  said  to  or 
by  plaintiff.  Plaintiff  folded  the 
paper  and,  without  looking  at  or  read- 
ing it,  put  it  in  his  pocket.  The  car 
was  dimly  lighted  and  plaintiff  could 
not,  where  he  was  seated,  have  read 
it  The  receipt  is  designated  on  its 
margin  a  domestic  bill  of  lading,  and 
it  acknowledged  the  receipt  by  de- 
fendant of  the  trunk,  "  subject  to  tliis 
bill  of  lading.*'  The  receipt  contained 
several  conditions  limiting  defend- 
ant's liability.  Defendant's  counsel 
requested  the  Court  to  charge  the 
jury  as  matter  of  law,  that  the  deliv- 
ery of  the  receipt  to  the  plaintiff,  at 
the  time  of  the  receipt  of  the  prop- 
erty, constituted   a   contract.      The 
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as  refused  and  exception 

,  Lockwood,  for  applL 
^ampheU,  for  respL 
fo  error ;  that  the  qnestion 
pf  evidence  for  the  jury  to 
at  defendant,  in  order  to 
ilf  from  liability  for  the  full 
sustained,  wob  botind  to 
\  contract  between  the  par- 
i  carriage  of  the  trunk  upon 
d  terms  contained  in  the 
N^o  Bitch   contract  arose  in 

tlie  acceptance  of  the  re- 
er  tlie  circnmstailces.  43 
rO.     Plaintiff  on  receiving 

had  from  the  nature  and 
aces  of  the  transaction  a 
egard  it  as  designed  simply 
a  or  vonclior  to  enable  him 
and  identify  hia  property; 
8  notified   tliat  it  was  in- 

Bnbserve  another  pnrpoee 

embodied  the  terms  of  a 
Qtract,  his  omission  to  read 
per  ge  negligence. 
int  of  General  Term,  affirra- 
lent  on  verdict  for  plaintiff, 

1  by  Andrews,  J.  All  con- 
>t  Miller,  J.,  absent. 


J  AGE.    SOEETYSHIP. 

PLEADINGS. 
'.  CoDET  OF  Appeals. 
applt.,   V.   Davieflj   impl'd, 

\  April  2, 187S. 
1  a  mortgage  npon  certain  prem- 
1  be  ftft«rwardi  sold  to  ime  L., 
the  mortgage,  tlie  latter  agreeing 
e  lame.  By  a  BabBsqaeut  agree- 
reen  tiie  mortgagee  and  I>.,  the 
njment  of  tlie  morlga^  waa  ex- 
with  the  eipreas  ondeistuldiilg 
nod  and  mortjcage  shotild  renain 


in  erer^  other  reapeot  unaffected  1)7  tha 
agreement."  Stid,  That  D.  oocnpied  the 
poaitfoD  of  a  mrety,  and  tbat  he  wm  releaaed 
from  anj  liabilitj  for  a  deflolenqf  b;  the 
agreemeDt. 

In  determining  whether  a  complaint  ■tatca  ft 
canaa  of  action,  all  ita  allegationa  (honld  be 
considered . 

Affirming  3.  0.,  8  W,  Dig.,  159. 

This  action  was  brought  to  foreclose 
a  mortgage  executed  by  defendant, 
D.,  and  which  was  given  as  collateral 
to  a  bond  made  by  him  and  subse- 
quently assigned  to  plaintiff.  Judg^ 
mcnt  for  any  deficiency  was  asked 
agfunst  D.  The  complaint  averred 
the  making  of  the  bond  and  mortgage 
by  D.,  its  assignment  to  plaintifF,  the 
conveyance  by  D.  to  L.  of  the  equity 
of  redemption,  subject  to  the  mort- 
gage and  his  agreement  to  pay  the 
same  and  the  amount  due  and  unpaid 
thereon,  and  also  that  plaintiff  bad 
by  agreement  with  L.,  a  subsequent 
gi-antee,  extended  the  time  of  pay- 
ment of  the  mortgage  "  with  tJie 
express  understanding  that  the  bond 
and  mortgage  should  remain  in  every 
other  respect  unaffected  by  the  agree- 
ment," D.  demurred  that  the  com- 
plaint did  not  set  up  facts  sufficient 
to  constitute  a  cause  of  action. 

K  li.  Couderty  for  applt. 

Henry  E.  <&  Julien  T.  Daviea,  ior 
respt    , 

Held,  That  D.  occupied  the  position 
of  a  surety,  and  the  rigiits  of  the  par- 
ties in  this  case  are  to  be  determined 
by  t!ie  rules  governing  the  relation  vi 
principal  and  surety;  that  D.  was 
released  from  any  liability  upon  the 
bond  for  a  deficiency  by  the  agree- 
ment of  plaintiff  with  L.,  extending 
the  time  of  payment.  2  Vcs.,  Jr., 
540;  10  J.  R,  587;  7  Paige,  i5^. 
Plaintiff  claimed  that  the  averment 
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of  the  agreement  of  extension  might 
be  rejected,  leaving  it  for  the  defend- 
ant to  bring  the  agreement  to  the 
notice  of  the  Court  bj  answer* 

Hdd^  Untenable ;  that  in  determin- 
ing whether  the  complaint  stated  a 
cause  of  action,  all  its  allegations 
should  be  considered. 

Jndgraeut  of  General  Term,  affirm- 
ing judgment  sustaining  deniurrer, 
affirmed. 

Opinion  by  AndrewSy  J.  All  con- 
cur, except  Miller  J  «/*.,  absent 


PEACTICE.    SERVICE  BY 
MAIL. 

TS.    Y.     SrPBEMB     COUST.      GsinEBAL 

TsBBi.    FouBTH  Deft. 
Green,  ex'r,  &c.,  reapty  v.  Howard 
et  al.,  applts. 
Decided  June,  1878. 

In  order  that  a  serrioe  by  maO  of  a  notloe  of 
appeaiaDce  and  demurrer  to  complaint  on  the 
Tery  last  day  for  service  should  be  good 
where  the  demurrer  is  friyolous  and  the  case 
and  the  acts  of  the  attorney  are  surrounded 
by  suspicious  circumstances,  the  parfcy  inter- 
posing demurrer  must  show  that  the  demur- 
rer was  mailed  at  such  an  hour  on  the  last  day 
as  that  it  could  go  by  mail  on  the  same  day, 
or  by  the  fint  mail  on  the  veiy  next  day. 

That,  in  order  to  entitle  a  party  to  ask  to  set 
a  judgment  aside,  he  must  show  that  he  is 
prejudiced  by  such  judgments 

Plaintiff  had  brought  an  action  on 
a  note.  The  summons  and  complaint 
were  served  on  defendants  on  June 
23, 1877,  and  the  very  last  day  to  ap- 
pear, answer,  or  demur,  was  July 
12, 1877. 

At  some  time  on  the  12th  day  of 
July,  1877,  defendant  Warren's  attor- 
ney deposited  in  the  post-office  at 
XJtica,  addressed  to  plaiutiff^s  attorney 
at  Herkimer,  duly  enveloped  and 
postage  paid,  a  notice  of  retainer 
and  a  demurrer  to  plaintiffs   com- 


plaint Herkimer  is  only  about  tea 
miles  from  Utica.  The  precise  time 
that  defendant's  attorney  deposited 
the  demurrer  in  the  post-office  at 
Utica  does  not  appear,  nor  was  it 
shown  that  it  was  deposited  at  such  a 
time  as  that  it  could  be  mailed  fix)m 
Utica  the  12th,  or  so  mailed  that  it 
would  reach  Herkimer  in  the  first 
mail  from  Utica  on  the  13th. 

It  also  appears  that,  on  the  morning 
of  the  13th,  plaintiff's  attorney  called 
at  the  post-office  at  Herkimer  for  his 
letters,  but  did  not  get  any.  He 
thereupon  entered  judgment  on  the 
note  against  defendants  by  default| 
at  about  noon  on  the  13th;  execution 
was  thereupon  issued,  and  a  levy 
made  by  the  sheriff  upon  Warren's 
property. 

On  the  afternoon  of  the  same  day 
judgments  were  entered,  as  the  plain- 
tiff alleges,  to  a  large  amount-against 
defendants  in  favor  of  friends,  and  an 
assignment  with  preferences  was  made 
by  Warren  of  all  his,  property,  but 
plaintiff's  debt  was  not  preferred. 
Defendants'  real  estate  at  this  time 
was  incumbered  for  its  full  value  by 
mortgage,  and  an  action  to  foreclose 
same  had  been  commenced. 

The  question  is  whether  plaintiff's 
execution  or  those  on  the  subsequent 
judgments  should  be  first  paid  out 
of  funds  in  sheriff's  hands. 

J.  W.  Vromany  for  respt. 

P.  W.  Tefft^  for  applts. 

Heldy  It  is  quite  evident  from  the 
evidence  and  facts  shown  that  defend- 
ant's attorney  intended  to  prevent 
plaintiff  from  getting  a  judgment 
until  after  the  judgments  of  the  other 
parties  had  been  entered.  That  to 
prevent  it  a  demurrer,  utterly  frivo- 
lous, was  put  in  and  its  service  delayed 
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to  eo  late  an  hour,  on  the  12th,  as  that 
it  would  not  reach  plaintifPe  attorney 
nntil  the  next  day,  nor  until  other 
judo^ments  had  obtained  a  preference. 

That,  there  being  so  many  circum- 
stances of  suspicion  surrounding  the 
conduct  of  the  defendants'  attorney, 
it  was  incumbent  on  him  to  show 
precisely  when  the  demurrer  was 
mailed,  and  when  the  first  mail,  on 
the  moniing  of  the  13th,  left  Utica 
for  Herkimer,  so  that  the  Court  could 
see  that  it  was  not  intended  thit  it 
should  not  leave  Utica  until  towards 
noon  of  the  13th.  That,  had  the  con- 
duct of  defendant's  attorney  been  en- 
tirely free  from  suspicion,  the  burden 
of  showing  that  the  demurrer  had  not 
been  mailed  in  time  would  have  been 
on  the  plaintiff.  Defendant  should 
have  shown  the  precise  hour  of  the 
mailing: — the  hour  at  which  the  next 
mail  by  which  it  would  go  to  Her- 
kimer would  arrive,  in  order  to  do 
away  with  the  suspicion  that  it  might 
have  been  mailed  at  so  late  an  hour 
on  the  night  of  the  12th  as  to  have 
been  too  late  for  the  firet  mail  to 
Herkimer,  in  the  morning  on  which, 
in  ail  fairness,  it  should  have  gone. 

That,  even  conceding  plaintiff's 
judgment  irregular,  it  does  not  follow 
it  should  be  set  aside.  To  entitle  a 
party  to  ba^e  an  irregular  proceeding 
set  aside,  it  should  appear  that  he  is 
prejudiced  by  it.  The  defendant  not 
only  does  not  swear  to  merits,  but 
really  swears  he  has  no  merits.  The 
time  the  judgment  was  entered  was 
to  defendant  utterly  immaterial. 

Order  aflSrmed. 

Opinion  by  MuUvn^  P.  J. 


DAMAGES. 

N.  Y.  CouBT  OF  Appeals. 

Thayer,  ajppU.y  v.  Manley,  resjpU 

Decided  April  16, 1878. 

In  an  action  to  recover  damages  for  false  and 
fraudulent  representationa,  by  means  of 
which  defendant  induced  plaintiff  to  execute 
and  deUver  to  him  certain  promissory  notes, 
it  appeared  that  one  of  such  notes  was  past 
due,  and  that  aU  were  in  defendants  hands. 
Udd^  That  a  chazigfe  that  plaintiff  wss  en* 
titled  to  recover  an  amount  equal  to  the 
face  of  all  the  notes  was  not  erroneous. 

Modifying  S.  C,  8  W.  Dig.,  439. 

This  action  was  brought  to  recover 
damages  for  certain  false  and  fraudu- 
lent representations,  by  means  of 
which  defendant  procured  plaintiff 
to  execute  and  deliver  to  him  certain 
promissory  notes.  One  of  the  notes 
was  past  due  and  the  othere  were  not 
yet  due.  They  were  all  in  the  hands 
of  defendant.  The  judge  upon  the 
trial  charged  that  plaintiff  was  en- 
titled to  recover  an  amount  equal  to 
the  face  of  all  the  notes. 

C.  D.  Murray^  for  applt. 

F,  8.  JSdwardSj  for  respt 

Seldy  No  error. 

The  rule  of  damages  in  civil  actions 
or  in  tort,  except  in  cases  where 
punitory  damages  are  awarded,  is  a 
just  indemnity  for  the  wrong  which 
has  been  done,  and  no  more,  and  the 
true  test  by  which  this  is  to  be  deter- 
mined is  the  amount  of  injury  the 
plaintiff  has  sustained.  53  N.  Y.,  211. 
When  the  action  is  for  the  conversion 
of  the  negotiable  note  of  a  third  per- 
son, tlie  measure  of  damages  is  the 
amount  of  such  note  and  interest, 
unless  it  is  of  less  value  by  reason  of 
payment,  insolvency  of  tlio  maker, 
or  some  other  lawful  defence  which 
legitimately  impairs  or  diminishes 
from  its  value  or  affects  its  validity* 
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66  N.  Y.,  22 ;  28  Id.,  641 ;  1  Cow., 
240 ;  12  Barb.,  466  ;  Sedg.  on  Dam. 
(2d  ed.),  4S8.  Tlie  same  rule  applies 
■when  an  action  is  bronglit  for  the 
conversion  of  a  note  of  the  plaintiff. 
1  B.  and  Aid.,  528 ;  12  N.  Y.,  313. 

Order  of  General  Term,  granting 
a  new  trial,  modified,  and  judgment 
ordered  for  plaintiff  on  verdict,  unless 
defendant,  witiiin  thirty  days,  cancels 
and  returns  notes  and  pays  costs. 

Opinion  by  Miller ,  J.  All  concur 
in  result,  except  Early  J.j  dissenting. 


SURETYSHIP.    STATUTE  LIMI- 
TATIONS. 
N.  Y.   SiTPBEMB  Court.     General 
Terivc.     Fourth  Dept. 
Cowes,  plf.j  V.  Wilkin,  adm'r,  deft. 
Decided  Jane,  1878. 

The  estate  of  a  joint  surety  is  liable  to  another 
joint  surety  for  contribution. 

That,  although  the  joint  surety  did  not  pay  the 
debt  until  after  the  death  of  the  co-surety, 
the  defendant  as  administrator,  having  ad- 
yertised  for  claims,  itnd  haying  rejected  this, 
it  was  at  the  expiration  of  six  months  barred 
by  the  statute. 

Tlie  verdict  in  this  case  was  taken 
at  Circuit,  subject  to  opfnion  at  Gen- 
eral Term. 

The  plaintiff  and  defendant's  testa- 
tor were  joint  sureties  in  an  undertak- 
ing on  appeal  to  the  General  Tefm, 
from  a  judgment  recovered  by  one 
B.  against  one  E.,  in  1872. 

Defendant's  testator  died  in  1873, 
and  the  judgment  was  affirmed  by 
the  General  Term  in  July  of  that 
year.  In  September,  1873,  B.  recov- 
ercd  judgment  on  the  undertaking, 
and  shortly  after  plaintiff  paid  the 
same. 

He  now  sues  defendant  as  the 
administrator  of  the  joint  surety  for 


contribution  to   the  extent  of  one- 
half  of  the  amount  he  so  paid. 

Defendant  had  duly  published  the 
ordinary  notice  for  presentation  of 
claims,  and  plaintiff  presented  this 
claim,  and  defendant  duly  rejected 
the  same.  Plaintiff  did  not  com- 
mence this  action  until  two  years 
from  the  time  of  its  rejection  by  de- 
fendant 

Plaintiff  claimed  that  the  defend- 
ant was  not  barred  by  the  statute,  as 
it  waj  not  due  till  plaintiff  as  surety 
had  paid  the  same,  and  that  was 
after  defendant's  testator's  death. 
Also  that  the  notice  of  presenting 
claims  was  not  regular,  by  reason  of 
leaving  out  middle  letter  of  testator's 
name.  Also  that  plaintiff  was  re- 
lieved from  his  laches,  if  any,  by  rea-. 
son  of  having  incurred  the  delay 
through  efforts  to  collect  of  the  prin- 
cipal debtor. 

A  verdict  was  rendered  for  defend- 
ant 

J.  D.  Decker^  for  plff. 

D.  IIolme8y  for  deft 

Jleldj  That,  plaintiff  and  defend- 
ant's testator  being  joint  sureties,  and 
plaintiff  having  paid,  plaintiff  was 
entitled  to  recover  of  defendant's 
estate  one-half  the  amount  paid  by 
him  as  contribution. 

That  plaintiff's  claim  was  one  that 
should  have  been  presented '  to  de- 
fendant under  his  notice  to  present 
claims,  and  that,  it  having  been  re- 
jected by  defendant,  the  short  statute 
of  limitations  began  to  run  against^ 
it  from  the  date  of  such  rejection. 
That,  by  his  delay  of  two  years  from 
such  rejection,  plaintiff  was  barred. 
That  the  fact  that  the  delay  was 
caused  by  his  efforts  to  hold  the  prin- 
cipal debtor,  or  the  fact  that  after 
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the  rejection  by  defendant  he  pro- 
posed getting  up  a  case  for  the  Gen- 
eral Terra,  did  not  in  any  way  delay 
the  running  of  the  statute. 

Judsjment  affirmed. 

Opinion  by  MuUin^  P.  J. 


PRACTICE.    REFERENCE. 

N.  T.  Court  op  Appeals. 
Roberts,  wppU.^  v.  White  et  al., 

Decided  April  16, 1878. 

Where  an  order  of  reference  is  eet  aside  on 
aocoant  of  teohnioal  irregolarities  and  a  new 
order  made  referring  the  matter  to  the  same 
referee,  it  rests  in  the  discretion  of  the 
Court  whether  to  direct  the  testimony  taken 
on  the  first  hearing  to  be  used  on  the  second, 
and  a  direction  to  that  effect  in  the  order 
is  not  erroneous. 

This  action  was  commenced  to  ob- 
tain an  injunction  restraining  defend- 
ants from  interfering  with  a  party 
wall.  An  injunction  was  issued,  a 
judgment  was  rendered  dismissing 
the  complaint  and  adjudging  that 
plaintiff  was  not  entitled  to  the  order 
of  injunction,  and  that  defendants 
were  entitled  to  a  reference  to  ascer- 
tain the  damages  sustained  by  reason 
thereof,  and  to  a  judgment  for  such 
damages.  An  order  of  reference  was 
made  before  the  judgment  was  in 
form  enrolled  and  entered.  Plaintiff 
raised  this  objectic»n  to  the  regularity 
of  the  order  before  the  final  submission 
of  the  matter  to  the  referee,  and  it 
was  set  aside  as  irregular,  and  a  new 
order  made  referring  the  matter  to 
the  same  referee,  with  directions  to 
report  the  evidence  taken  by  him 
nnder  the  first  order,  together  with 
all  objections  and  exceptions  taken, 
with  liberty  to  either  party  to  fur- 
nish additional  testimony  on  the  hear- 
ing.    No  additional  evidence  was  in- 


troduced, and  the  evidence  taken  by 
the  referee  on  the  first  hearing  was 
used,  both  parties  having  appeared, 
and  called,  examined,  and  cross-ex- 
amined witnesses. 

William,  R.  Martin^  for  applt 

K  R.  Sherman^  for  respt 

Uddj  No  error.  That  it  rested  in 
the  discretion  of  the  Court  whether 
to  direct  the  testimony  taken  on  tlie 
first  hearing  to  be  used  on  the  second, 
also  that  the  Court  might  have  held 
the  irregularity  as  to  the  fii'st  order 
of  reference  waived,  ordered  judg- 
ment nunc  pro  tunc,  and  sustained 
the  report. 

Order  of  General  Term,  confirm- 
ing order  of  reference,  afiirmed. 

Opinion  by  Allen,  J.    All  concur. 


TRESPASS. 
N.    T.  SuPBKMB  Court.      General 
Term.    Second  Dept. 
Bryan  Fagan,  respt,  v.  William  M. 
Scott,  appU. 
Decided  May,  1878. 

Plaintiff  entered  into  a  contract  with  a  plank- 
road  company  for  the  purchase  of  certain 
land.  The  agreement  gave  no  right  of  pos- 
session.  Plaintiff,  however,  entered  into 
possession  and  inclosed  the  land,  bat  failed 
to  comply  with  the  terms  of  the  contract. 
Upon  being  notified  bj  the  company  to 
lemove  the  fence  ho  refused  to  do  so,  and 
defendaxv^  under  direction  of  the  company, 
removed  it  and  graded  down  the  land. 
Jltld,  That  plaintiff  was  at  best  a  mere 
tenant  at  will,  and  had  no  right  to  bring  an 
action  of  trespass  ogainst  the  real  owner  who 
dispossessed  him  by  force. 

Appeal  from  judgment  in  favor 
of  plaintiff,  and  from  order  denying 
motion  for  a  new  trial  on  the  min- 
utes. 

Action  to  recover  damages  for  tres- 
pass upon  lands. 

In  January,  1872,  plaintiff  entered 
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into  a  contract  with  the  Jamaica  & 
Brooklyn  Plank-road  Company  for 
the  purchase  of  the  lands  in  dispnte. 
By  the  terms  of  sale  he  was  to  pay  ten 
per  cent,  on  the  execntion  of  the  con- 
tract, thirty  per  cent,  on  the  Ist  of 
May,  1872,  and  the  balance  on  receipt 
of  the  deed.  The  first  instalment 
was  paid,  but  no  further  payment 
was  ever  made  or  tendered.  By  the 
terms  of  the  agreement  it  was  to  be 
void  unless  the  company  sold  alL  its 
lands  in  Brooklyn  city,  or  such  as  it 
chose  to  sell.  In  case  the  sale  was  not 
completed,  the  money  paid  was  to  be 
returned.  The  agreement  gave  no 
possession  or  right  of  possession. 

Soon  after  the  execution  of  the  con- 
ti*act  plaintiff  drew  some  soil  upon  the 
premises  without  any  license  from  the 
company.  In  May,  1875,  he  inclosed 
the  land  by  a  fence,  without  any 
permission  so  to  do.  The  company 
immediately  notified  him  in  writing 
to  remove  the  same,  and  he  replied 
he  would  deliver  up  possession  as  soon 
as  his  crops  were  gathered.  On  the 
30th  of  December,  1875,  the  company 
again  notified  him  to  remove  the 
fence,  which  he  refused  to  do,  and 
defendant,  acting  under  the  direction 
of  the  company,  removed  the  same 
and  graded  down  the  land  inclosed 
thereby. 

On  the  trial  the  Court  instructed 
the  jury  that  if  tlie  company  consent- 
ed to  plaintiffs  taking  possession,  the 
only  remedy  left  the  company  was  to 
obtain  possession  by  action  of  eject- 
ment 

J,  J.  Armstrong^  for  applt. 

P.  8,  Vrookeyior  respt. 

JIel(l^  Error.  The  plaintiff  having 
no  title  except  an  executory  contract 
to  buy  the  laud,  and  not  having  per- 


formed it,  had  no  right  to  possession 
of  it,  assuming  that  he  had  a  verbal 
license  to  enter.  At  best  he  was  a 
mere  tenant  at  will,  and  had  no  right 
to  bring  an  action  against  the  real 
owner  who  dispossessed  him  by  force. 
13  Johns.,  235;  4  Johns.,  150;  7 
Cow.,  229;  5  Wend.,  281;  8  Id., 
555. 

Judgment  reversed  and  new  trial 
granted. 

Opinion  by  Barnard^  P.  J.  /  2>y4- 
man^  c/*.,  concurs. 


STATUTE    OF    LIMITATIONS, 
N.  T.  CouET  OF  Appeals. 
Kincaid,  respt j  v.  Archibald,  a^lt 
Decided  April  2, 1878. 

In  Januaxy,  186 1,  defendant  was  indebted  to 
plaintiff  for  money  loaned.  In  186G  he  made 
a  payment  thereon,  and  in  1873  he  exeoated 
and  deUvered  to  her  an  instrnment  in  writ- 
ing as  foUows:  "Beceived,  January,  1801, 
fh>m  Mrs.  J.  R.  Kinoaid,  the  sum  of  $1,600, 
for  which  I  ag^e  to  pay  interest  at  the  rate 
of  seven  per  cent,  from  this  date.  Paid, 
Jannaiy,  1806,  to  Mrs.  Kinoaid,  on  the 
above,  two  hundred  dollars."  Hdd^  That 
such  instrument  was  a  sufficient  acknowU 
edgment  to  take  the  case  out  of  the  statute, 
that  interest  on  the  olaim  ran  from  Januacy, 
1861,  and  that  the  date  of  execution  of  the 
instrument  might  be  shown  by  parol  proof. 

Affirming  S.  C,  4  W.  Dig.,  103. 

On  January  1,  1861,  defendant 
owed  plaintifE  for  money  loaned, 
$1,600.  No  payments  were  made 
on  the  debt  until,  in  January,  1866, 
$200  was  paid.  On  August  2, 1872, 
defendant  delivered  to  plaintifE  an 
instrument  executed  by  him,  not 
dated,  in  these  words : 

"Received,  January,  1861,  from 
Mrs.  J.  It.  Kincaid,  the  sum  of  $1,600, 
for  which  I  agree  to  pay  interest  at 
the  rate  of  seven  per  cent,  from  this 
date.    Paid  January,  1866,  to  Mr6« 
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n  the  above,  two  haudred 

ion  was  bronght  to  recover 
t  d(ie. 

^a«  Pdi,  for  applt, 
rim&,  for  respt. 
!hat  the  instranieDt  exe- 
defendant  in  1872  was  a 
cknowledgmcnt  of  the  debt 
it  and  take  it  out  of  the 
limitations ;  that  the  in- 
le  claim  ran  from  January, 

le  trial  proof  parol  was 
tider  objection,  of  the  time 
aent  in  qucstioD  was  exo- 

Fc  error ;  that  this  proof 
ringe  npon  the  rnle  exclnd- 
roof  to  alter,  add  to,  or  con- 
rltten  instrument, 
it  of  General  Term,  affirm- 
ent  for  plaintiff,  affirmed, 
by  Andrews,  J.    All  con- 


[ENT  FOR  BENEFIT 
F  CREDITOKS. 

FItEUB     CoinCT.       G-ENEBAI. 

tM.    Second  Dept. 

)f  tlie   assignment  of  Joel 

May,  1878. 

DT  tbe  benefit  ot  craditorn  o*imot 
pplication  to  compel  him  to  ao- 
illegin^  tbat  tha  asaigiimeDt  ia 
iMoa  ol  bU  failure  to  file  the 
red  hj  the  statute,  nor  b7  deny- 
t  al  the  petdtionliig  creditor. 

rrora  an  order  compelling 
8  to  account. 

aary,  1874,  Joel  B.  Far- 

a  general  assignment  of 

lerty  to  John  Hopkins  for 

of  all  his  creditors.     The 


assignee  filed  no  bond  or  schedule  of 
assets  as  reqnii-ed  by  the  provisions  of 
Chap.  348,  Laws  of  ISCO,  and  the 
amendments  thereto  made  by  Cliap. 
56,  Laws  of  1875.  He  received 
nearly  $4,000  from  the  estate  of  tlie 
assignor,  and  has  paid  nobody  any- 
thing. In  September,  1876,  Amy 
Farnnm  presented  her  petition  to  the 
County  Judge  of  Kings  County,  ask- 
for  an  order  compelling  the  assignee 
to  account  for,  and  pay  what  should 
be  due  her  on  such  accounting.  Tlie 
petitioner  testifies  in  her  petition  that 
she  is  a  creditor  of  the  assignor  in 
the  sum  of  13,826.54,  and  tJiat  the  as- 
signee has  admitted  her  claim,  and 
entered  it  on  the  list  of  creditors. 
An  order  to  sliow  cause  was  granted, 
and  on  the  return  day  thereof  the 
assignee  made  three  excuses  against 
rendering  an  account :  Firet,  that  by 
reason  of  his  failure  to  file  a  bond,  the 
assignment  is  void.  Second,  That 
part  of  the  assigned  property  was 
nnder  legal  seizure  at  the  time  of  the 
assignment,  that  the  creditor  met  and 
agreed  that  all  seizures  should  be  re- 
leased, and  that  the  assignee  should 
take  all  tlie  property  of  the  debtor 
and  apply  the  same  pro  rata  to  the 
payment  of  the  debts,  and  he  tliere- 
fore  claims  that  this  aseignnient  madii 
liim  the  agent  of  the  creditors,  and 
not  responsible  to  account  as  assignee. 
Third,  that  he  denies  the  debt  of 
the  petitioner.  The  County  Judge 
granted  the  oi'der. 

J.  F.  Baker,  for  Ilopkins,  applt. 

J.  L.  Lindsay,  for  the  petitioner, 
respt. 

Held,  No  error.  The  first  objection 
is  untenable,  while  it  may  be  admit- 
ted that,  by  tlie  non-compliiinco  of  tiio 
with  the  statute,  creditors  of 
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the  assignor  and  pnrcliasere  in  good 
faith  from  him  might  urge  a  legal 
claim  against  the  assigned  property, 
based  upon  this  neglect,  the  person 
who  was  guilty  of  the  neglect  caunot 
do  so.  Ho  was  still  assignee;  he 
still  held  the  property  as  trustee  for 
the  creditors,  after  he  had  executed 
the  trust,  so  far  as  to  possess  himself 
of  the  assets  tinder  the  assignment.  5 
W.  Dig.,  376.  As  to  the  second  objec- 
tion, the  creditors  had  no  title  to  give, 
and  it  does  not  appear  that  all  the 
creditors  assented  to  the  arrangement. 
The  creditors  who  had  liens  gave  them 
up,  and  the  assignee  took  all  the 
property.  Bis  title  came  from  the  as- 
signment alonCy  and  the  legal  efiPect 
of  the  arrangement  was  no  greater 
than  to  induce  the  attaching  creditors 
to  release  their  liens.  The  assign- 
ment stood  in  its  full  force.  The 
third  objection  furnishes  no  reason 
why  the  assignee  should  not  acconnt. 
The  petitioner  swears  to  her  debt, 
and  must  prove  it.  She  cannot  bring 
her  action  against  the  assignee.  A 
judgment  against  the  assignor  would 
put  the  petitioner  in  no  better  posi- 
tion than  she  now  is,  so  far  as  her 
debt  is  concerned.  The  assignee  can 
as  well  deny  that  as  deny  the  claim 
in  its  present  shape.  There  can 
never  be  a  compulsory  accounting  if 
the  assignee  chose  to  deny  the  debt 
of  the  petitioning  creditor.  The 
power  of  the  County  Judge  is  ample 
to  admit  or  reject  a  claim  presented 
at  the  hearing.  He  has  "  power  to  ex- 
amine the  parties  to  such  assignment 
and  other  persons  on  oath,  in  relation 
to  such  assignment  and  accounting, 
and  all  matters  connected  therewith." 
He  has  power  to  decree  payment  of 
the  "  creditors'  just  proportional  pai't 


of  such  fund."  The  power  to  settle 
and  distribute  the  estate  implies  the 
power  to  determine  who  are  the  cred- 
itors who  shall  receive  it.  There  can 
be  no  just  proportional  part  deter- 
mined as  due  any  creditor,  without  the 
power  to  lirst  establish  the  real  claim 
against  the  fund. 

Order  affirmed. 

Opinion  by  Bamardj  P.  J.  /  CHI- 
bert  and  DyhnanjJJ.j  concur. 

EVIDENCE. 
N.  Y.  CouBT  OP  Appeals. 
Meyer,  respt.y  v  Lathrop,  impld., 
applt. 
Decided  April  16, 1878. 

Parol  OTidenoe  ia  oompetent  to  Yazy  and  ex- 
plain the  terms  of  a  written  oontract  when 
it  Bhowa  that  when  each  oontraot  was  ez- 
eoated  by  the  parties  they  entirely  mis- 
apprehended its  meaning,  and  intended  to 
execute  a  different  oontractw 

This  action  was  brought  for  the 
foreclosure  of  a  mortgage.  Defend- 
ants set  up  as  a  defence  an  instru- 
ment which,  upon  its  face,  showed 
that  the  mortgage  had  been  paid. 
Upon  the  trial  plaintiff  offered  to 
prove  that  the  instrument  was  ex- 
ecuted by  mistake,  and  by  reason  of 
a  misapprehension  of  its  terms  it 
failed  to  express  the  real  intent  of 
the  paities,  and  that  the  mortgage  in 
suit  had  not  been  paid.  This  evi- 
dence was  received  under  objection* 

WUliam  O,  WHsoriy  for  applt. 

W.  IT.  WtUiamSj  for  respt 

Uddy  No  error ;  that  the  evidence 
was  relevant  and  competent 

Parol  evidence  is  competent  to  vary 
and  explain  the  terms  of  a  written  con- 
tract when  it  shows  that  when  it  was 
executed  by  the  parties  they  entirely 
misapprehended  its  meaning,  and  in- 
tended to  execute  a  different  contract 
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Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  MiUer^  J.  All  con- 
cur ;  AUen  and  RajpaUo^  JJ.^  in  re- 
sult. 


INDICTMENT. 
N.    Y.    Supreme   Coubt.    Generai. 
Term.     First  Dept. 
Daniel  Schrumpf,jj?{^.  z/i  error ^^ 
The  People,  defts,  in  error. 
Decided  April  23, 1878. 

It  is  not  necessazj  that  every  count  in  the 
indictment  should  contain  or  be  preceded 
by  a  statement  showing  that  it  was  pre- 
sented by  the  grand  jury.  It  is  sufficient 
that  the  first  count  is  preceded  by  such 
statement,  and  by  relation  thereto  all  sub- 
sequent counts  are  rendered  substantially 
gopd  and  formal ;  especially  so  where  the 
indictment  has  not  been  demurred  to,  or 
any  objection  raised  thereto  untU  after 
judgment. 

In  indictments  for  offences  under  the  San- 
itary Code  it  is  not  necessary  to  set  out  the 
ordinance  claimed  to  have  been  violated ; 
an  allegation  that  the  offence  was  in  viola- 
tion of  the  provisions  of  the  Sanitary  Code 
is  sufficient,  at  least  so  far  as  a  matter  of 
substance  is  concerned. 

Writ  of  eiTor  to  review  conviction 
of  plaintiff  in  error  for  keeping  and 
offering  for  sale  at  his  store  in  New 
York  city,  impure  and  unwholesome 
milk. 

The  indictment  contained  two 
counts,  and  read  as  follows :  "  It  was 
then  and  .  there  presented  as  follows, 
that  is  to  say,  City  and  County  of  New 
York,  ss. :  The  jurors  of  the  people 
of  the  State  of  New  York,  in  and 
for  the  body  of  the  city  and 
county  of  New  York,  upon  their 
oath  present."  Then  follows  the 
first  count, upon  which  an  acquittal 
was  directed  by  the  Court.  Then 
follows  the  second  count  in  manner 


following,  to  wit:  "Second  count — 
That  Daniel  Schrumpf,  late  of  tJie 
Seventeenth    Ward    of   the    city  of 

New  York  aforesaid,  on  tlie day 

of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy 
six,  at  the  ward,  city,  and  county 
aforesaid,  at  the  store  and  place  of 
business  of  the  said  Daniel  Schrumpf 
.  .  .  .  ,  and  the  said  premises  being 
then  and  there  a  place  where  milk 
was  kept  for  sale,  unlawfully  did 
then  and  there  keep,  have,  and  offer 
for  sale  ten  quarts  of  impure  and 
unwholesome  milk  which  had  been, 
and  was  then  and  there  watered, 
adulterated,  reduced,  and  changed  by 
the  addition  of  water  or  other  sub- 
stances and  that  such  impure,  un- 
wholesome, watered,  adulterated,  re- 
duced, and  changed  milk  was  then 
and  there,  by  the  said  Daniel 
Schrumpf,  unlawfully  held,  kept, 
and  offered  for  sale  against  and  in 
violation  of  the  provisions  of  tlie  san- 
itary code,  and  of  such  sanitary 
code  then  and  there,  and  at  all 
times  thereafter  in  force  and  opera- 
tion, and  against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the 
people  of  the  State  of  New  York 
and  their  dignity." 

Under  this  second  count  the  plain- 
tiff in  error  was  convicted.  No  de- 
murrer was  interposed  or  motion  to 
quash  made. 

It  is  now  contended  for  the  firet 
time  that  the  second  count  is  fatally 
defective  in  not  containino^  words 
showing  that  it  was  presented  by  the 
grand  jury. 

K  R,  Lawrence  and  Z.  C.  Waehner^ 
for  plff.  in  error. 

IF.  P.  Pr entice y  for  defts.  in  error. 
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Held^  That  by  relation  to  the  state- 
ment which  precedes  the  first  count, 
which  is  very  general,  the  second 
count  is  rendered  substantially  good 
and  formal.  After  judgment,  when 
every  intendment  possible  is  to  be 
indulged  in  support  of  an  indict- 
ment, the  Court  is  to  deal  with  mat- 
ters of  substance,  not  form.  25  N.  Y., 
400 ;  37  Id.,  117 ;  2  Keyes,  684 ;  5 
Park.,  134.  It  cannot  be  pretended 
that  the  omission  complained  of  tended 
in  any  degree  to  the  actual  prejudice 
of  the  prisoner ;  the  absence  of  such 
formal  statement  did  not  render  the 
allegation  of  the  offence  less  certain 
or  moredifiicult  to  be  comprehended. 

6  Park.,  134 ;  19  K  Y.,  674. 

It  is  further  objected  that  this 
count  is  also  defective  in  not  setting 
out  the  ordinance  claimed  to  have 
been  violated. 

Hdd^  That  the  objection  is  not 
sound.  The  reference  to  the  sanitary 
code  was  sufficient  to  render  such 
count  sufficient,  at  least  so  far  as 
matter  of  substance  was  concerned.  67 
N.  Y,  507 ;  30  Id.,  505 ;  11  Hun,  390 ; 

7  Id.,  214.  The  laws  of  1873,  Ch. 
335,  §  82,  recognizes  by  name  the 
^^  sanitary  code,"  and  declares  that 
any  violation  thereof  shall  be  treated 
and  punished  as  a  misdemeanor. 
Again,  §  721  of  the  Code  of  Civil 
Procedure  is  sufficiently  broad  to 
embrace  and  cure  almost  every  con- 
ceivable defect  in  process  or  pleading 
after  verdict  and  judgment. 

Conviction  affirmed. 
Opinion  by  TngaUs^  J. ;  Davia^  P. 
t/".,  aiui  Brady y «/.,  concur. 


PARTNERSHIP. 

N.  Y.  COTTRT  OF   ApPBALB. 

Staats,  applLj  v.  Bristow,  assignee, 
respt. 

Decided  April  9, 1878. 

In  an  action  agaioBt  a  firm  upon  a  Ann  debt, 
an  attachment  was  isened  against  one  of  the 
partners^  and  the  light,  title  and  interest  of 
snoh  partner  in  the  firm  property  was  snbse- 
qnently  sold  nnder  execution  to  plaintiff. 
After  serrioe  of  the  attachment  the  firm  made 
an  assignment  to  defendant  for  the  benefit  of 
creditors.  In  an  action  to  recover  possess- 
ion of  certain  personal  property  from  the  as- 
signee, HeUi,  That  the  interest  acquired  by 
plaintiff  in  the  property  was  the  interest  of 
the  partner  named  in  the  firm  assets,  after 
settlement  of  the  partnership  affairs,  and 
that  he  could  not  daim  anything  beyond  this 
against  the  assignee. 

This  was  an  action  to  recover  pos- 
session of  certain  pei*sonal  property. 
It  appears  that  plaintiff,  having  a 
claim  against  a  firm,  commenced  an 
action  thereon  against  both  members 
of  the  firm,  and  both  were  brought 
into  court.  An  attachment  was 
issued  against  the  property  of  S.,  one 
of  the  defendants  in  said  action.  The 
sheriff  subsequently  sold  to  plaintiff, 
under  an  execution  in  that  suit,  ^^  all 
the  right,  title  and  interest ''  of  S.  in 
the  property.  After  service  of  the 
attachment  the  firm  made  an  assign- 
ment to  defendant  for  the  benefit  of 
creditora.  It  was  insolvent  at  the 
time  of  the  levy  of  the  attachment. 

CTuis.  H,  Bannigan  and  Wm.  W. 
NiZes^  for  applt. 

Jno,  E.  ParaonSj  iot  respt. 

Heldj  That  the  only  intercBt 
acquired  by  plaintiff  in  the  property 
was  the  interest  of  S.  in  the  firm 
assets,  after  a  settlement  of  the  part- 
nership affairs,  and  that  plaintiff 
could  not  claim  anything  beyond  this 
as  against    defendant    And    as    it 
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appeared  that  the  firm  debts  ex- 
ceeded its  assets,  and  hence  that  there 
was  no  surplus,  plaintiff  acquired  no 
interest  bj  his  purchase. 

Judgment  of  General  Term,  affirm- 
ing judgment  dismissing  complaint, 
affirmed. 

Opinion  by  Folger^  J,  All  concur 
except  MapaUo  and  MiUe?*^  JJ.j  ab- 
sent 


SUMMARY    PROCEEDINGS. 

ILLEGAL  TRADE  ACT. 

N.   Y.    Supreme    Court.     General 

Term.    First  Dept. 

The  People  ex  reL  Elizabeth  C. 

Jay,  appU.j  v.  tVilliam  BL  Bennett, 

et  al.,  respts. 

Decided  April  23,  1878. 

By  a  lease  execated  in  1877,  it  was,  amongf 
other  things,  proyided  that  ^^at  no  time 
shall  it  be  allowed  to  sell  intoxicating 
liquors  on  the  premises.**  A  sub-lessee  of  a 
portion  of  the  premises  sold  intoxicating 
liquors  therein  without  a  license,  ffdd. 
That  the  sale  of  intoxicating  liquors  without 
a  license  is  an  illegal  trade  within  the  mean- 
ing of  Ch.  583,  Laws  of  1873,  and  that 
plaintiff  was  entitled  to  recover  possession 
of  the  entire  premises. 

It  is  not  necessary  in  proceedings  under  Oh. 
588,  Laws  of  1873,  that  the  complainant 
should  be  the  immediate  landlord  of  him 
who  uses  the  premises  for  his  unlawful 
trade. 

Certiorari  to  review  proceedings 
before  a  justice  instituted  to  recover 
possession  of  demised  premises. 

This  was  a  proceeding  brought  by 
relator  under  Ch.  583,  Laws  of  1873, 
commonly  known  as  the  Illegal  Trade 
Act,  to  recover  possession  of  premises 
rented  to  respondents,  B.  and  A.,  by 
lease  bearing  date  March  26,  1877. 
Thelease,  among  others,  contained  the 
following  clause :  "  It  being  clearly 
and  distinctly  understood,   however, 


that  at  no  time  shall  it  be  allowed  to 
sell  intoxicating  liquor  on  the  prem- 
ises." It  appeared  from  relator's 
affidavit  that  respondent  D.,  a  sub- 
lessee, sold  intoxicating  liquors  with- 
out a  license  on  the  portion  of  the 
premises  occupied  by  him.  The  pro- 
ceedings before  the  justice  were  dis- 
missed. 
Z.  Z.  Ddajield,  for  applt 
Jos.  li.  Adaina  and  W.  F.  PitalJcej 
for  respts. 

Hdd^  Error.  At  the  time  the 
lease  was  executed  there  existed  a 
statute  passed  in  1873  (Ch.  583), 
known  as  the  Illegal  Trade  Act,  and 
also  a  statute  known  as  the  Civil 
Damage  Act,  passed  in  the  same  year. 
(Ch.  646).  The  lessees  cannot  escape 
fix>m  the  rule  of  law  that  they  are 
regarded  as  contracting  with  reference 
to  these  statutes,  which  establish  a 
remedy  of  which  the  landlord  could 
avail  himself  if  he  thought  proper  to 
do  so  and  the  facts  justified  its  appli- 
cation. The  covenant  in  this  case, 
construed  in  the  light  of  the  existing 
laws,  was  that  if  liquor  was  sold  upon 
the  premises  without  a  license,  and, 
therefore  in  violation  of  the  statute  of 
1857  (Ch.  628),  regulating  the  sale  of 
intoxicating  drinks,  the  lease  should 
become  ipso  facto  void  at  the  option 
of  the  relator,  and  she  could  employ 
the  same  pro(*.e8s  to  enforce  that  result 
which  she  could  resort  to  if  the  ten- 
ants or  lessees  had  held  over  after  the 
expiration  of  their  lease.  Laws  of 
1873,  Ch.  583.  It  was  broken  when 
liquor  was  sold.  It  extended  to  all 
successors  of  the  lessees.  It  related  to 
the  premises  and  subjected  all  occu- 
pants to  its  control,  no  matter  from 
what  source  they  derived  their  right 
of    possession    under    it.     The    sale 
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of  intoxicating  liqnora  without  a 
license,  whether  as  an  entire  business 
or  as  an  incident  to  one,  is  an  illegal 
trade  under  the  statute  of  1857. 
The  sale  is  a  criminal  offence  and 
pnnishable  as  such.  It  is  a  misde- 
meanor and  prohibited  as  a  crime. 
The  proposition  seems  to  be  unwar- 
ranted which  suggests  that  it  is 
necessary  to  declare  such  a  sale  in  ex- 
press terms  an  illegal  trade,  when  the 
act  of  sale  is  visited  with  fine  and  im- 
prisonment. The  relator  proved  the 
use  of  a  part  of  the  demised  prem- 
ises for  the  sale  of  liquors  without  a 
license  as  an  incident  of  the  bnsiness 
carried  on  by  the  seller.  Having 
done  this,  she  established  the  facts 
required  by  law  to  authorize  the 
remedy  she  sought 

It  was  urged  that  relator  had 
waived  the  forfeiture  by  commencing 
proceedings  similar  to  these,  based  on 
tlie  omission  of  the  lessees  to  pay 
double  the  rent  reserved  in  case  liquor 
was  sold  on  the  premises,  as  provided 
in  the  lease. 

Held^  That  the  point  is  not  well 
taken.  While  the  law  does  not  favor 
forfeitures  occasioned  by  violations  of 
covenants  and  agreements,  and  the 
Courts  have  held  that  such  forfeitures 
may  be  waived  by  the  landlord,  the 
waiver  is  generally  based  either  upon 
the  receipt  of  rent  subsequent  to  and 
with  knowledge  of  the  forfeiture,  or 
some  act  by  which  the  lease  is  re- 
affirmed after  the  forfeiture  and  after 
knowledge  of  its  occurrence.  This 
case  is  entirely  diffei'ent.  The  rent 
was  not  received,  and  the  proceedings 
to  dispossess  were  dismissed,  and  the 
relator  declared  remediless  in  that 
mode.  It  would  be  a  marvellous 
Btietch  of  the  rule  to  hold  that  an 


attempt  legally  made  to  obtain  an 
additional  rent  secured  by  the  lease, 
which  was  resisted  by  the  lessees  and 
rejected  by  the  Court,  was  a  waiver 
of  the  alleged  forfeiture. 

It  was  also  objected  that  in  proceed- 
ings like  the  one  at  bar,  the  complain- 
ant must  always  be  the  immediate 
landlord  of  him  who  uses  the  premises 
for  his  unlawful  trade. 

Held,^  That  this  is  a  construction 
that  is  not  warranted  by  the  language 
of  the  statute. 

It  also  claimed  that  the  statute  of 
1873  only  applies  where  the  main 
business  is  illegal,  and  not  where  it  is 
simply  and  incidentally  a  part  of  the 
business  carried  on. 

Hddy  That  this  construction  of  the 
statute  is  not  authorized ;  its  language 
being,  wherever  the  lessee  of  any 
building  or  premises  ^'  shall  use  or 
occupy  any  part  thereof  for  any  ille- 
gal trade  or  business,  the  lease  shall 
become  void."  If  the  construction 
thus  sought  to  be  put  upon  it  is  adopt- 
ed, it  would  not  be  difficult,  by  com- 
bining some  other  bnsiness  with  it,  to 
avoid  the  operation  of  the  statute,  and 
thus  sanction,  by  strategy,  an  unlaw- 
ful trade  or  business. 

It  was  further  claimed  that  a  lease- 
hold, under  a  written  lease,  is  real  es- 
tate, and  that  the  Legislature  has  no 
power  to  legislate  so  as  to  extinguish 
estates  in  land  except  through  escheat 
or  the  right  of  eminent  domain. 

Hddy  That  this  view  is  erroneous, 
because  a  lease  is  a  chattel  real,  and 
not  real  estate,  and  the  act  of  1873 
does  not  extinguish  any  estate  in  land 
by  its  application  where  the  lease  was 
executed  after  its  passaga  The  estate 
created  was  impressed  with  the  provis- 
ions of  that  act  when  it  was  passed. 
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aent  of  jnetice  reversed. 

oil  by  Brady,  J. ;  Davis,  P. 

Ingalls,  J.,  concur. 

i.    ACCOUNT     STATED. 

Y.  OouBT  OF  Appeals, 

I,    reapt.,    t.    Tlio   German- 

iii  Bank,  appU. 

ed  April  23, 1S78. 

efore  pHying  oheokB  drawn  upon  it, 

to  Moertain  the  genoiueneag  o£  the 
iadoreement. 
II  owea  no  duty  to  the  bank  wbioli 

him  to  oiainino   hia  pass-book  or 
1  with  a  view  to  a  detection  of  for- 

paid  varioiu  checks  drawn  by 
I  the  pajee'a  indoraeineats  on  which 
sreriea.  These  checks  were  entered 
iSTa  pass-book  on  tbe  retrnlai  aettle- 
heceof,  and  retained  to  him  with 
lacheiB,  and  weie  retained  bj  bim 
objection.  In  an  action  to  recover 
ount  of  anch  checks,  Udd,  That 
I  the  aeoauM  with  the  bank  was  an 
stated,  yet  it  might  be  impeached 
nee  of  fraud  or  mistake,  and  proof 
igery  destroyed  it  as  a  defence. 
ctioii  was  braiiglit  to  recover 
«  of  S3,164,ll,  the  amount 
B  checks  drawn  by  plaintiff 
i-der  of  one  J.  at  intervals 
April  27,  1872,  and*  March 
Defendant  claimed  tliat 
icks  were  legally  chargeable 
ifTfl  accnniit.  The  checks 
Jived  by  defendant  thi-oiigli 
ring-house  and,  when  pre- 
nd  paid,  they  purported  to 
eed  by  the  payee,  bnt  the 
enta  were  forgeries.  De- 
claimed that  plaintiff  was 
i  fi-ora  disputing  defendant's 
charge  tbe  checks  against 
luse  he  was  debited  in  his 
;  with  them,  and  they  with 
icbers  were  returned  to  him 
ndaut     upou    the    moutbly 


writing  up  of  tbe  account,  and  were 
retained  without  objection.  PlaiutifE 
had  no  knowledge  of  the  forgeries 
until  in  August,  1S74,  and,  upou  dis- 
covering the  fact,  immediately  noti- 
fied defendant  It  appeared  that 
plaintiff  was  a  commission  merchant 
in  New  York  city,  dealing  in  eonntry 
produce,  his  transactions  amounting 
eacli  year  to  several  million  dollars,  and 
Ilia  books  contained  several  thousand 
different  accounts,  among  which  was 
one  against  J.,  who  had  consigned 
him  butter.  J.  sometimes  drew  on 
plabitiff,  and  sometimes  payments 
were  made  by  plaintiff's  cbecks,  and 
be  was  sometimes  permitted  to  draw 
in  advance  of  sales.  During  this 
time  one  S.  was  plaintiffs  principal 
book-keeper,  and  had  cliargo  of  the 
prodnce  and  bank  books,  and  was  in 
the  habit  of  bringint;  plaintiff  state- 
ments of  sales  for  different  cnstomei-s 
with  checks,  and  upon  examining,  if 
correct,  plaintiff  would  sign  the  checks 
and  hand  tliem  to  S.  to  forward.  S. 
presented  to  plaintiff  fictitious  ac- 
counts of  sales  of  J.,  with  checks  for 
corresponding  amounts,  which  plain- 
tiff signed  after  examining  thein,  and 
handed  them  to  S.  to  forward  to  J. 
S.  forged  the  indorsements  of  J.,  and 
put  tbe  checks  in  circulation.  Tbe 
books  showed  no  con-esivonding  ac- 
counts in  favor  of  J.,  and  the  cliecks 
were  not  debited  to  him.  S.  made 
monthly  trial  balances  and  presentiid 
them  to  plaintiff.  No  special  exam- 
ination was  made  by  plaintiff  of  the 
bank  account  during  the  period  cov- 
ered by  tbe  checks.  Tbe  court 
directed  a  verdict  for  plaintiff. 

J).  M.  Porter,  tat  applt. 

Samuel  Hand,  for  respt. 

I/elU,  No    error;   that   defendant, 
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before  paying  tlie  checks,  was  bound 
to  ascertain  the  genuineness  of  the 
payee's  indoi*sem6nt,  UN.  Y.,  404; 
17  Id.,  205 ;  that  plaintiff  was  not 
chargeable  with  negligence,  as  he 
owed  no  duty  to  defendant  which  re- 
quired him  to  examine  his  pass-book  or 
voucljers  with  a  view  to  a  detection  of 
forgeries;  that,  although  the  account 
with  the  bank  was  an  account  stated, 
yet  it  might  be  impeached  by  evidence 
of  fraud  or  mistake,  and  proof  of  the 
forgery  destroyed  it  as  a  defence. 
10  N.  Y.,  68. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiff, 
affirmed. 

Opinion  by  Andreios,  J.  All  con- 
cur, except  Vhurchj  Ch.  J,^  not  voting. 

FRAUDULENT    REPEESENTA- 

TIONS.     DAMAGES. 
N.  Y.   SuvBEMK    Court.     Generax 
Tkrm.     First  Dept. 
Mary  T.  Cowles,  applt.y  v.  John  H. 
Watson,   respt. 

Decided  April  23,  1878. 

Plaintiff  was  induced  to  invest  l|5,000  in  the 
formation  of  a  corporation  for  the  purpose  of 
operating  an  oil-well  bj  the  fraudulent  rep- 
resentations of  defendant  as  to  the  cost  of  the 
property  of  such  corporation.  She  received 
1,00C  shares  of  the  stock,  at  fo  per  share; 
whereas,  if  the  stock  had  been  issued  to 
her  according  to  the  actual  price  paid  for 
the  property,  she  would  have  received 
1.900  shares.  Held,,  that  she  was  entitled  to 
recover  the  entire  amount  of  her  loss  aris- 
ing out  of  her  deficiency,  and  that  the  fact 
that  she  retained  her  stock  until  it  became 
worthless  did  not  affect  her  right  to  recover. 

An  order  denying  a  motion  on  the  minutes  for 
a  new  trial  may  be  reviewed  where  it  appears 
from  the  order  that  the  application  was 
actually  heard  and  decided ;  it  is  not  neces- 
sary that  the  particular  grounds  assigned  in 
support  of  the  motion  should  be  specifically 
mentioned. 


Appeal  from  judgment  and  from 
order  denying  a  motioa  upon  the 
minutes  for  a  new  trial. 

This  was  an  action  for  damages 
arising  out  of  the  alleged  false  and 
fraudulent  representations  of  defend- 
ant as  to  the  purchase  price  of  certain 
oil-producing  property  in  Pennsyl- 
vania. 

In  June,  1864,  a  corporation  was 
formed  for  working  the  property  in 
the  production  of  oil.  Its  capital  stock 
was  fixed  at  J  1,000,000,  divided  into 
100,000  shares,  at  $10  each.  The 
property  was  purchased  for  the  sum 
of  $255,000,  and  was  conveyed  to 
defendant  and  another  person,  as  it 
was  claimed,  in  trust  for  the  parties 
then  interested  in  the  enterprise. 

Plaintiff,  through  her  husband, 
invested  $5,000,  and  thereby,  it  is 
claimed,  she  became  entitled  to  stock 
on  the  basis  of  the  original  cost  of  the 
property. 

The  stock  was  issued  on  the  basis 
of  the  payment  of  $500,000  for  the 
property,  and  plaintiff  received  1,000 
shares  at  $5  per  share ;  while,  if  the 
stock  had  been  issued  according  to 
the  actual  price  paid  for  the  property, 
she  would  have  had  1,960  shares. 

Plaintiff  based  her  case  upon  a 
memorandum  in  writing  made  by 
defendant,  which  contained  a  state- 
ment that  a  producing  well  upon  the 
land  "  will  pay  forty  per  cent  on 
$500,000,  the  cost  of  the  property." 
It  was  further  added,  "  Stock  to  be 
issued,  100,000  shares,  par  value  $10, 
to  original  subscribers,  $5."  This 
was  directed  to  be  shown  to  three 
persons  afterwards  named,  neither  of 
whom  was  the  plaintiff  or  her  hus- 
band. It  was  claimed  that  this  mem- 
orandum, which  the  defendant  aloue 
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subscribed,  was  designed  as  a  means 
of  inducing  persons  to  whom  it  might 
be  exhibited  to  become  interested  in 
the  enterprise,  and  that  it  was  not 
alone  for  the  inspection  of  those  to 
whom  it  was  directed  to  be  shown, 
and  also  that  it  was  intended  to 
deceive  them  by  producing  the  belief 
that  the  actual  cost  of  the  property 
was  the  sum  of  $500,000.  The  jury 
adopted  the  plaintifiPs  theory  of  the 
facts,  but  limited  her  recovery  to 
nominal  damages. 

E,  B.  Cowles^  for  applt. 

H.  J,  Scudder^  for  respt. 

Heldy  error.  A  party  deceived  by 
fraudulent  representations  has  the 
right,  in  an  action  for  damages  be- 
cause of  the  fraud,  to  be  placed  in 
the  pecuniary  position  which  the 
representations  made  entitled  him  to 
believe  he  was  securing  by  means  of 
the  transaction.  58  Barb.,  34:9 ;  17 
Id.,  518.  Such  damages  are  the  natu- 
nral  as  well  as  the  necessary  conse- 
quences of  the  wrong,  and  to  that 
extent  the  party  injured  is  legally 
entitled  to  compensation  by  the  ver- 
dict of  a  jury.  In  this  case  there 
was  no  substantial  ground  for  contro- 
versy after  the  fraud  was  established, 
because  defendant's  answer  admitted 
the  actual  cost  of  the  property  to  be 
the  snm  of  $255,000,  instead  of 
$500,000,  as  the  jury  must  have  found 
it  to  have  been  represented.  The 
jury,  therefore,  had  no  discretion 
over  the  subject  after  that,  for  it  then 
became  their  legal  duty  to  recompense 
the  plaintiff  for  the  entire  amount  of 
her  loss  arising  out  of  this  difference. 
It  has  been  objected  that  they  were 
not  bound  to  do  that  because  of  the 
circumstance  that  plaintiff  continued 
to  own  the  stock  until  it  became 


worthless.  But  it  did  not  necessarily 
follow  from  that  fact  that  she  would 
also  have  retained  the  additional 
shares  in  the  same  manner  if  they 
had  been  delivered  to  her,  and  if  that 
is  to  be  presumed,  she  would  have 
received  the  dividends  paid  upon 
them,  which  were  shown  to  have 
been  considerable  in  amount  while 
the  property  was  successfully  worked. 
But  a  party  defrauded  cannot  be 
deprived  of  the  damages  awarded  by 
law  as  the  measure  of  legal  indemnity 
because  it  can  be  subsequently  seen 
that  what  should  have  been  received 
would  have  been  lost  or  wasted  if  he 
had  not  been  deprived  of  it  In  any 
view  which  can  be  taken  of  the  case 
consistently  with  the  verdict,  plaintiff 
should  have  recovered  substantial 
instead  of  nominal  damages ;  and  as 
the  jury  failed  to  give  her  such  dama- 
ges, the  court  before  which  the  trial 
was  had  was  very  properly  applied 
to  in  her  behalf  to  set  aside  the  verdict. 
It  had  the  power  to  do  that,  and  a 
direction  to  that  effect  should  have 
been  given.  Code,  §264;  7Bosw.,  1; 
39N.  Y.,  313;  40  Id.,  551. 

It  was  objected  that  the  decision 
embodied  in  the  order  denying  a  new 
trial  could  not  be  reviewed  because 
it  did  not  appear  that  this  point  was 
presented  in  support  of  the  order. 

Hddy  Untenable.  The  order  states 
that  the  verdict  for  nominal  damages 
had  been  returned ;  that  a  motion  in 
behalf  of  the  plaintiff  was  made 
upon  the  minutes  of  the  Court  for  a 
new  trial,  and  after  hearing  counsel 
for  the  respective  parties,  such  motion 
was  denied.  This  language  shows 
that  the  case  was  heard  by  the  Court 
and  decided  upon  consideration.  In 
form  the    order  is  the  same  as  the 
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General  Term  is  in  the  constant  habit 
of  reviewing  on  appeal.  The  particu- 
lar grounds  assigned  in  support  of 
the  motion  are  not  required  to  be 
specifically  mentioned.  But  what  is 
necessary  is  that  it  shall  appear  fix>m 
the  order  that  tlie  application  was 
actually  heard  and  decided,  and  that 
has  been  sufficiently  disclosed  by  the 
order  made  in  tliis  case. 

Count  Joannes  v.  Jennings,  4  Hun, 
66,  distinguished. 

Appeal  from  judgment  dismissed, 
order  reversed,  and  motion  for  new 
trial  granted. 

Opinion  by  DanieUy  J.  /  Damsy  P. 
J.J  and  Brady^ «/.,  concur. 


APPEAL  FEOM  JUSTICE'S 
JUDGMENT.    COSTS. 

N.    Y.    SUPBEME     COUBT.        GkNSBAL 

Term.    Foubth  Deft. 
Bradner,  ajppltj  v.  Howard,  reipt. 
Decided  June,  1878. 

A  defendant  in  a  Justioe's  Oonrt  who  obtainB 
the  disoontmoanoe  of  an  action  in  that 
Court  on  the  gronnd  that  the  amount  in 
oontroveny  exceeds  the  jurisdiction  of  the 
Justice,  cannot  in  the  higher  Court  obtain 
costs  against  plaintiff  on  the  g^und  that 
the  Jnstice^s  Court  did  have  jurisdiction. 

Appeal  from  an  order  of  Special 
Term  denying  plaintifiPa  motion  to 
strike  from  the  judgment  in  the  action 
the  coetB  allowed  to  the  defendant 

Plaintiff  commenced  action  in  a 
Justice's  Court,  claiming  to  recover 
$200.  Defendant  in  his  answer  set 
up  counter-claims  to  the  amount  of 
$450,  but  claimed  judgment  for  some 
$230. 

On  the  day  of  trial  the  parties  ap- 
peared before  the  justice,  and  he  has 
entered  on  his  docket  that  defendant 
moved  the  discontinuance  of  the 
action  on  the  ground  tliat  the  ac- 
YoL  7.— No.  3* 


counts  embraced  over  $400,  and  that 
the  justice  had  no  jurisdiction.  De- 
fendant's motion  was  allowed,  and 
suit  was  discontinued. 

The  justice  entered  in  his  docket 
as  follows :  "  It  appeared  satisfactory 
to  me  from  defendant's  statement  that 
the  answer  embraced  about  $480. 
And  it  having  appeared  to  me  from 
the  proof  offered  that  the  same  total 
of  the  accounts  of  both  parties  ex- 
ceed $400, 1  dismiss  plaintiff's  com- 
plaint; with  costs." 

The  action  was  afterwards  referred, 
and  the  referee  reported  §  21  in  favor 
of  plaintiff,  and  the  clerk  afterwards 
taxed  costs  in  favor  of  defendant 
The  fact  was  that  the  accounts  be- 
tween the  parties  did  not  exceed 
$400. 

J9.  B,  Beachj  for  applt. 

Stephens  &  Baldwin^  for  respt. 

Hddy  That  the  accounts  may  be 
proved  by  the  admissions  of  the  par- 
ties, or  by  oral  or  documentary  evi- 
dence, and  unless  proved  by  some  or 
all  of  these  kinds  of  proof  the  jus- 
tice has  jurisdiction  and  must  pro- 
ceed with  the  trial  of  the  issues. 
Whether  the  statement  of  the  justice 
in  his  docket  that  such  fact  was 
proved  is  conclusive,  quaere. 

Aho  heldy  That  the  defendant 
having  procured  a  dismissal  of  tlie 
complaint  on  the  ground  that  the 
claims  exceeded  the  amount  for  which 
the  justice  had  jurisdiction,  is  es- 
topped from  now  claiming  that  the 
justice  had  jurisdiction,  and  that  he 
is  entitled  to  costs. 

Order  reversed,  and  defendant's 
judgment  for  costs  vacated,  with 
leave  to  plaintiff  to  enter  judgment 
for  his  debt  and  costs. 

Opinion  by  MvUin,  P.  J. 
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INJUNCTION.   FORECLOSURE. 

PARTIES. 

U.    8.    SUPSSMB   COUKT. 

Geoi^e  W.  Dial  et  al.,  applts.,  v. 
Robert  B.  Reynolds  et  al.  (October, 
1877). 

No  oonrt  of  the  United  States  oaD  grant  an 
injunction  to  stay  prooeedings  in  a  State 
•  oourt,  except  under  the  Bankrupt  Act 

In  a  foreclosure  proceeding  the  complainant 
cannot  make  a  person  who  claims  adversely 
to  both  the  mortgagor  and  mortgagee  a 
party,  and  litigate  and  settle  his  rights  in 
that  case. 

Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  suit  is  brought  to  foreclose  a 
deed  of  trust,  to  quiet  the  title  of  the 
trustee,  to  remove  a  cloud  cast  upon 
it  by  an  action  of  ejectment  brought 
by  Keynolds,  and  to  enjoin  said  Rey- 
nolds finally  from  further  prosecut- 
ing such  action. 

The  original  bill  was  filed  by  Ly- 
ford,  as  trustee,  and  Staatsman.  Bey- 
nolds  demurred.  Subsequently,  Ly- 
ford  resigned  his  place  as  such  trus- 
tee and  Dial  was  appointed  in  his 
stead,  pursuant  to  a  law  of  Tennes- 
see. Dial  and  Staatsman  filed  an 
amendment  and  supplemental  bill. 
To  this  bill  Reynolds  also  demurred. 
Dial  and  Staatsman  filed  another 
amended  bill  and  Reynolds  again 
demurred.  All  the  bills  set  forth 
substantially  the  same  case.  The 
facts  alleged  may  be  brieliy  stated. 
A  deed  of  trust  was  executed  by 
Cooper  to  Lyford  to  secure  certain 
liabilities  of  the  grantor  to  Staats- 
man, and  for  other  purposes.  Rey- 
nolds asserted  title  in  himself  to  the 
property  covered  by  the  deed.  He 
claimed  adveraely  to  all  the  other 
parties.    He  had  before  sued  another  | 


party  for  the  premises.  The  case 
was  brought  to  this  court  for  final 
determination.  It  was  decided 
against  him.  He  thereafter  com- 
menced another  action  of  ejectment 
in  the  proper  State  Court,  which  was 
still  pending. 

The  Circuit  Court  sustained  the 
demurrers  and  dismissed  the  bills. 
The  complainants  appealed  to  this 
Court. 

ITeldy  No  error.  1.  Such  an  in- 
junction—except under  the  Bank- 
rupt Act — no  Court  of  the  United 
States  can  grant.  With  this  excep- 
tion it  is  expressly  forbidden  by  law. 
Act  of  March  2,  1793,  §  5,  1  Stat, 
334 ;  Revised  Stat  U.  S.,  136,  §  720 ; 
4  Cr.,  179  ;  7  How.,  626  ;  13  Wall., 
719.. 

2.  It  is  well  settled  that  in  a  fore- 
closure proceeding  the  complainant 
cannot  make  a  person  who  claims  ad- 
versely to  both  the  mortgagor  and 
mortgagee  a  party  and  litigate  and 
settle  his  rights  in  that  case.  Bar- 
bour on  Parties  in  Equity,  493,  and 
the  cases  there  cited. 

This  case  was  one  of  fatal  mis- 
joinder and  multifariousness,  and  tlie 
proper  course  for  Reynolds  was  to 
demur.  Story's  Eq.  Pleadings,  § 
284,  b. 

The  complainant  not  having 
amended  by  striking  out  so  much  of 
the  bills  as  i*elated  to  him  and  his 
claim,  it  was  proper  for  the  Court  to 
sustain  the  demurrers  and  dismiss 
the  bills. 

Decree  afiirmed. 

Opinion  by  Swayne,  J. 
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FIRE  INSURANCE. 

N.  Y.  Court  of  Appeals. 
Merrill,  respt.yY.  The  Agricultnral 
Ins.  Co.,  applt. 

Decided  May  21, 1878. 

The  policy  in  qnestion  was  upon  real  and  per- 
Bonal  property,  and  proYided  that  it  should 
be  void  in  case  the  property  covered  by  it 
should  be  mortgaged.  In  the  policy  the 
real  and  personal  property  were  separately 
named  and  valued.  Hdd^  That  the  contract 
was  severable,  and  that  the  existence  of  a 
mortgage  upon  the  real  estate  would  not 
render  the  policy  void  as  to  the  personal 
property. 

In  answer  to  a  question  in  the  application  as 
to  the  nature  of  her  title  to  the  property, 
the  insured  answered  **Deed.  Hdd^  That 
the  fact  that  she  did  not  possess  a  freehold 
estate  was  not  a  breach  of  warranty  that 
she  had  title  by  deed. 

Plaintiff  warranted  that  there  was  no  incum- 
brance on  the  prenuses.  Certain  mortgagee 
executed  by  her  had  been  foreclosed,  and 
the  judgment  thereon  paid  in  full,  but  not 
discharged  of  record  at  the  time  of  the  in- 
surance. Hdd^  That  the  mortgages  did  not 
exist  as  incumbrances,  and  that  there  was 
no  breach  of  the  warranty. 

Affirming  S.  C,  4  W.  Dig.,  8ia 

This  action  was  brought  upon  a 
policy  of  insnrance  upon  real  and  per- 
sonal property  belonging  to  plaiutifiF. 
The  loss  consisted  of  two  barns  and 
certain  articles  of  personal  property 
in  them.  In  the  policy,  the  real  and 
personal  property  were  separately 
named  and  valued.  It  also  contained 
a  clause  providing  that  if  the  prop- 
erty covered  by  the  policy  should 
be  mortgaged,  the  policy  should  be- 
come void.  It  appeared  that  there 
was  a  mortgage  given  on  the  real 
estate  without  defendant's  consent, 
after  the  policy- was  issued. 

Bradley  WinaloWj  for  applt 

Nicholas  E.  Kemany  for  respt. 

Heldj  That  this  did  not  render  the 
policy  yoid  as  to  the  personal  prop- 


erty ;  that  the  contract  was  not  entire 
and  indivisible,  but  severable.  3  B. 
&  P.,  162;  3  B.  &  C,  357;  3 
Mete,  159 ;  8  Foster  (N.  H.),  290 ; 
22  Pick.,  457 ;  17  Mo.,  247;  19  Id., 
628;  4  Mete,  9;  6Cu8h.,  342;  54 
111.,  164  ;  42  Mo.,  126 ;  14  U.  C.  C. 
P.,  540;  Ileccock  v.  Sar.  Mut.  F. 
Ins.  Co.,  Ct  Apps.,  Sept.  27, 1856  ; 
10  J.  R,  233. 

In  the  application  for  insurance,  in 
answer  to  the  question :  "  What  is  your 
title  to,  or  interest  in  the  property  i " 
the  insured  answered,  "  Deed." 

Heldy  That  this  answer  need  not  of 
necessity  be  construed  to  mean  that 
insured  meant  that  she  possessed  an 
unqualified  grant  in  fee  of  a  fi*ee- 
hold- estate,  and  the  fact  that  plain- 
tiff did  not  possess  a  freehold  estate 
was  not  a  breach  of  warranty  tliat  she 
had  title  by  deed. 

Plaintiff  warranted,  among  other 
things,  that  there  was  no  encumbrance 
upon  the  premises  at  the  time  of  the 
insurance.  It  appeared  that  she  had 
made  two  mortgages  which  had  been 
foreclosed,  sale  had  and  judgment 
for  deficiency  entered,  and  which  had 
not  been  discharged  of  record,  but 
the  amount  of  the  judgment  upon 
them  had  been  paid  in  full,  and  re- 
ceived by  the  attorney  for  the  plain- 
tiff in  the  foreclosure  suit 

Ilddj  That  these  mortgages,  having 
been  in  fact  and  legally  extinguished, 
did  not  exist  as  incumbrances  upon 
the  premises,  and  that  there  was  no 
breach  of  warranty. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  in  favor  of  plaintiff  for 
the  value  of  the  personal  property  de- 
stroyed, afiirmed. 

Opinion  by  FolgeTj  J.  All  concur, 
except  MUleTy  e/.,  not  voting. 


NEW  YORK  WEEKLY  DIGEST. 


FIRE  INSURANCE. 

N.  Y.  CoCRT  OF  Appeals. 
tings  et  al,,  ex're,  respts.,  v.  The 
heater  Fire  Ins.  Co.,  appll. 
ided  March  26, 1878. 

[c;  in  suit  contained  a  cUoie  permitting 
insoranoe,  but  prondad  that  in  enoh 
the  companj  shoold  be  liable  far  no 
er  proportion  of  the  loss  than  the  earn 
rA  X)j  looh  polio;  bora  to  the  whole 
ut  insnied.  The  policy  wu  asgigned 
sintiSg  M  collateral  to  a  mort^^oge 
\yj  them.  The  companj  at  plaintiff's 
ist  indoised  upon  the  policy  a  clanae 
og  the  loea.  if  any,  payable  to  plain- 
ai  moiifptgeea,  and  at  the  same  time 
led  to  the  policy  a  claose  providing 
<■  this  iiiRarance,  as  to  the  interest  of 
dortgageea  only  therein"  should  not  be 
idated  by  any  act  or  negloot  of  the 
gagor  or  owner  of  the  property  in- 
I,  OT  by  the  ooonpation  of  the  premises 
>DTposeB  more  hazardODB  than  wera 
itted  by  the  policy.  It  also  prorided 
wheneTer  the  company  ahould  pay 
snm  for  loss  to  the  mortgagee,  and 
Id  olaim  that  as  to  the  mort- 
r  or  owner  there  existed  no  liability, 
company  should  be  subrogated  to  the 
s  of  the  mortgagee  to  the  extent  of 

payment.  The  buildings 
ed,  and  it  was  foond  that  the  mort- 
r  hod  other  inanranoe.  ZTeld,  That  thi 
)any  was  liable  for  the  whole  Amount 
le  policy  ;  that  by  the  mortgage  clause 
jw  contract  was  created  with  the 
gageea  which  had  no  relation  to  the  ap- 
tion  of  the  condition  as  to  other 
ice ;  tJtat  the  odditioD  of  the  pro- 
D  as  to  gabrogatJoD  did  not  impair  oi 
tj  the  preriooB  prortiioa  in  the  mort- 
clanae  which  antborizsa  the  conclusion 

the  interest  of  the  mortgagees  was 
ided  to  be  insured. 

is  was  an  action  apon  a  policy 
isurance  brought  bj  plaintiffs, 
were  mortgagees,  and  to  whom 
lolicy  in  Buit  had  boen  assigned 
llateral  to  their  mortgage.  The 
I  contained  a  clause  permitting 


other  insurance.  It  also  provided 
that  "  in  case  of  any  other  Insarance 
the  assured  shall  be  entitled 
to  recover  of  this  coropany  bo  great- 
er proportion  of  the  loss  sustained 
than  the  sum  hereby  insured  bears  to 
the  whole  amount  insured  thereon." 
Defendant,  with  the  consent  of  the 
assured  and  at  plaintiffs'  request,  in-  , 
dorsed  upon  the  policy  a  clause  mak- 
ing the  loss,  if  any,  payable  to  plain- 
tiffs, trustees  and  mortgagees,  and  at 
the  same  time  annexed  to  said  policy 
the  following  clause:  "It  is  hereby 
specially  agreed  that  this  insurance, 
as  to  the  interest  of  the  mortgagee 
only  therein,  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  in- 
sured, nor  by  the  occupation  of  the 
premises  for  purposes  more  hazard- 
ous than  are  permitted  by  the  policy." 
It  also  provided  that  "  whenever  the 
company  shall  pay  the  mortgagee 
any  sain  for  loss  nnder  this  policy, 
and  stiall  claim  that  as  to  the  mort- 
gagor or  owner  no  liability  therefor 
existed,  said  company  shall  at  once 
be  legally  Bubmgated  to  all  the  rights 
of  the  mortgagee  ....  to  tlio  ex- 
tent of  such  payment,  but  sncli  sub- 
rogation shall  not  impair  the  right  of 
the  mortgagee  to  recover  the  full 
amount  of  his  claim ;  or,  at  its  option, 
said  company  may  pay  to  the  mort- 
gagee the  whole  principal  and  inter- 
est due  or  to  grow  due  on  the  raort^ 
gage,"  and  take  an  assignment  of 
the  mortgage.  The  buildings  were 
destroyed  by  Gre,  and  it  was  then 
discovered  that  the  mortgagor  had 
insured  the  property  in  another  com- 
pany payable  to  herself.  Defendant 
claimed  that  the  policy  was  an  in- 
surauco  of  the  interest  of  the -mort- 
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gagor,  that  she  was  the  aasared,  and 
as  another  policy  existed,  although 
unknown  to  plaintiffs  and  defend- 
anty  it  was  liable  for  only  tliat 
proportion  of  the  loss  that  thesam 
insured  bore  to  the  whole  amount  of 
the  insurance. 

Calvin  Frosty  for  applt. 

Z.  H.  Rowariy  for  respts. 

Hddy  That  this  claim  was  unten- 
able; that  defendant  was  liable 
for  the  whole  amount  of  its  policy ; 
that  prior  to  the  entering  of  the 
mortgage  clause  on  the  policy  the 
word  assured  referred  to  the  owner ; 
that  by  the  mortgage  clause  defend- 
ant recognized  the  mortgagees  as  a 
distinct  party  in  interest,  and  a  new 
contract  was  created  with  them  which 
bad  no  relation  to  tlie  application  of 
the  condition  as  to  other  insurance ; 
that  this  was  a  separate  and  distinct 
contract. 

The  interests  of  the  owner  and 
the  mortgagees  were  distinct  subjects 
of  insurance.  55  N.  Y.,  343  ;  43  Id., 
892. 

Also  hddy  That  as  to  the  provision 
in  the  mortgage  clause  as  to  subro- 
gation the  agreement  contained  in 
the  clause  must  be  taken  as  an  en- 
tirety, and  as  a  previous  provision 
authorizes  the  conclusion  that  the  in- 
terest of  the  moi*tgagees  was  intended 
to  be  insured,  the  addition  of  the 
clause  as  to  subrogation  could  not 
impair  6r  nullify  such  provision. 

Policies  of  insurance  are  not 
deemed  in  their  nature  incident  to 
the  property  insured,  and  do  not  cov- 
er any  interest  which  auotlier  person 
may  have  in  the  property  as  heir, 
grantee,  mortgagee  or  creditor,  unless 
such  other  person  has  a  valid  assign- 
ment of  the  policy.    36  Barb.,  368 ; 


16  Pet,  495  ;  10  Id.,  507,  612 ;  20 
Ohio,  185). 

Judgment  of  General  Term  for 
plaintiff  on  submission  of  case  af- 
firmed. 

Opinions  by  Miller  and  liapcUlo^ 
JX;  Churchy  Ch.  e/I,  and  Early  J.j 
concur ;  AUeUy  Folger  and  AndrewSy 
JJ.y  dissent. 


FRAUDULENT  CONVnEYANCE. 
INSURANCE. 

Supreme  Court  of  Mississippi. 
Bemhelm  et  al.  v.  Beer  et  al. 
Decided  April  Term,  1878. 

Where  a  debtor  has  parohased  property  and 
made  a  conveyance  thereof  to  his  wife  in 
fraud  of  creditors,  a  Court  of  Equity  wiU 
treat  her  as  a  trustee  in  invitum,  and  require 
her  to  paj  the  money  so  invested  to  his 
creditors  or  wiU  fasten  a  charge  upon  the 
property. 

Where  the  wife  has  sold  the  property,  the 
creditor  may  fonow  the  proceeds  into  any 
other  property ;  but  he  has  no  claim  on  the 
rents  and  profits  realized  by  her. 

Where  the  wife  insures  the  property  and  it  is 
destroyed,  the  insurance  money  is  not  the 
proceeds  of  the  property  and  cannot  be 
taken  from  her  by  her  husband's  creditors. 

The  bill  in  this  case  alleged  that 
the  firm  of  C.  and  P.  Beer  was  in- 
debted to  complainants;  that  C. 
Beer  married  the  defendant  Jose- 
pliine  Beer  after  the  debt  was  con- 
tracted, and  while  he  was  insolvent ; 
that  he  purchased  certain  propeity 
with  his  own  means,  or  those  of  the 
firm,  and  caosed  it  to  be  conveyed 
to  his  wife,  who  had  nothing  of  her 
own  ;  that  tlie  defendant  The  Plant- 
ers' Insurance  Company  insured  that 
property  in  the  name  of  Josephine 
Beer ;  that  it  was  burnt,  and  the  loss 
was  adjusted  at  the  sum  of  $3,100, 
which  sum  was  in  the  hands  of  the 
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insurance  company,  who  was  about 
to  pay  it  over  to  her ;  that  there  was 
no  other  property  or  fund  out  of 
which  their  debt  could  be  made. 
Complainant  claimed  a  right,  and 
prayed  the  Court  to  subject  the  fund 
to  the  payment  of  their  debt. 

Josephine  Beer  and  her  husband 
demurred  for  want  of  equity  on  the 
face  of  the  bill.  The  demurrer  was 
sustained  by  the  Chancellor,  and  the 
bill  was  dismissed. 

Hdd^  No  error.  The  principle  of 
a  Court  of  Equity  is  that  a  provision 
for  the  wife  contrived  to  conceal  the 
means  of  the  husband  from  his  credi- 
tors by  placing  the  ostensible  title  in 
her,  though  not  within  the  Statute  of 
Frauds,  is  void  as  to  creditors  by  the 
nnwritten  law.  The  Statute  of 
Frauds  only  takes  effect  on  a  convey- 
ance made  by  the  fraudulent  debtor. 
The  allegations  of  the  bill  disclose 
such  a  diversion  and  concealment  of 
the  debtor's  means  to  the  injury  of 
creditors  as  operates  a  fraud  on  them. 
A  court  of  law  is  not  competent  to 
pursue  such  an  investment,  and  sepa- 
rate it  from  the  property  into  which 
it  has  been  converted.  But  a  court 
of  equity  will  lend  its  aid,  and  aflPord 
relief  by  treating  the  holder  of  the 
legal  title  as  trustee  in  mviturriy  and 
will  require  her  to  pay  the  money  to 
the  creditor,  or  will  fasten  a  charge 
upon  the  property  Jo  be  exonerated 
by  a  sale.  If  the  voluntary  donee  or 
fraudulent  grantee  has  parted  with 
the  property,  the  Court  will  follow 
the  proceeds  into  any  other  property, 
and  will  realize  out  of  that  the  money 
of  the  fraudulent  debtor  traced  into 
it.  49  Miss.,  234;  50  Id.,  39;  85 
N.  Y.,  320;  7  Humph.,  367  j  11 
Humph.,  327. 


The  extent  of  the  complainant'i 
rights  is  to  reach  the  money  of  their 
debtor,  invested  in  the  lot  and  the 
improvements,  and  pursue  it  beyond 
that  into  any  proceeds  or  other  prop- 
erty in  which  Mrs.  Beer  has  put  it 
The  creditor  has  no  claim  upon  the 
rents  and  profits  realized  by  Mrs. 
Beer,  nor  does  their  claim  against  the 
property  relate  back  to  the  time  she 
acquired  it,  so  as  to  entitle  them  to 
an  account  against  her. 

We  are  of  the  opinion  that  the  in- 
surance money  owing  to  Mrs.  Beer  is 
not  the  proceeds  of  the  property,  and 
that  it  cannot  be  taken  from  her  by 
the  creditora  of  her  husband.  In 
their  veiy  natures  policies  of  insur- 
ance are  not  incidents  of  the  prop- 
erty. They  are  contracts  between 
insurer  and  insured  for  indemnity  of 
the  assured,  and  not  for  loss  or  dam- 
ages which  another  person  may  have 
sustained  because  of  the  destruction 
of  the  property,  no  matter  what  the 
interest  of  that  person  may  be  as 
mortgagee,  creditor  or  otherwise.  If 
another  pereon  have  an  interest  in  the 
property,  he  may  insure  for  himself, 
nor  can  he  set  up  claim  to  money 
which  has  become  due  to  another, 
unless  that  other  be  his  debtor,  and 
the  money  is  garnished  or  attached. 
16  Pet.,  495;  17  Penn.  St.,  478. 
The  money  in  question  was  due  to 
Mrs.  Beer,  and  she  was  not  the  debtor 
of  the  complainants.  It  follows  that 
the  complainants  have  no  equity  on 
the  fund. 

Decree  aflSrmed. 

Opinion  by  SimraU^  Ch.  J. 
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REMOVAL  OF  CAUSE. 

N.  Y.  CoTJRT  OF  Appeaxs. 
Mix,  respt.f  v.  The  Andes  Lis.  Co., 
applL 

Decided  May  28, 1878. 

A  ooTporation  defendant  may  remove  a  oanae 
from  a  State  Goart  to  a  Federal  Court  under 
the  Act  of  Harch  3, 1867  ;  it  can  make  the 
requisite  affidavit. 

Bevfezsing  S.  0.,  4W.  Dig.,  142. 

I 

This  action  was  commenced  by 
plaintiff,  a  citizen  of  this  State,  against 
defendant,  a  corporation  of  the  State 
of  Ohio,  to  recover  upon  a  policy  of 
fire  insurance.  It  was  claimed  upon 
the  trial  that  the  case  had  been 
removed  into  the  U.  S.  Circuit  Court 
under  the  Act  of  Congress  approved 
March  2, 1867  (14  U.  S.  Stat,  at  L., 
558),  which  provides  that  in  an  action 
brought  in  a  State  Court,  between  a 
citizen  of  the  State  in  which  tlie  action 
was  brought  and  a  citizen  of  another 
State,  in  which  tlie  amount  involved 
exceeds  $500,  exclusive  of  costs,  the 
citizen  of  the  other  State,  if  he  will 
make  and  file  in  the  State  Court  an 
afiidavit  stating  that  he  has  reason  to 
and  does  believe  that,  from  prejudice 
or  local  influence,  justice  cannot  be 
obtained  in  the  State  Court,  may,  at 
any  time  before  the  final  hearing  or 
trial  of  the  suit,  file  a  petition  in  such 
State  Court  for  a  removal  of  the  suit 
into  the  U.  S.  Court,  upon  giving 
security.  Under  this  Act,  before  the 
answer  was  served,  defendant  tiled  a 
petition  setting  forth  the  facts  requii-ed 
by  the  Act,  and  asking  for  a  removal 
of  the  cause.  The  petition  was  signed 
in  the  name  of  the  company  by  its 
president,  and  was  verified  by  him. 
He  at  the  same  time  filed  his  affida- 
vit, which  stated  that  he  had  reason 
to  believe  that,  from  pi^judice  and 


local  influence,  defendant  would  not 
be  able  to  obtain  justice  in  the  State 
Court  A  bond  signed  by  defendant 
and  one  C,  in  accordance  with  the 
provisions  of  the  Act,  was  also  filed. 
Upon  the  petition,  affidavit,  and  bond, 
defendant  moved,  on  notice  to  plain- 
tiflf,  for  the  removal  of  the  cause. 
The  motion  was  denied. 
W.  t\  CogsweUy  for  applt. 

Danl!\  Pratty  for  respt. 

Ileldy  Error ;  that  although  defen- 
dant was  a  corporation,  it  was  not  ex- 
cluded from  the  benefit  of  the  Act, 
14  U.  S.  Sut.  at  L.,  558 ;  that  it  could 
make  the  necessary  affidavit.  19 
Wal.,  214 ;  3  Dil.,  379,  460.  Cooke 
V.  State  Nat.  Bk.,  52  N.  Y.,  96,  which 
holds  in  form  that  a  corporation  could 
not  make  the  affidavit  required,  was 
merely  9,  pro  fonna  decision  to  facil- 
itate the  final  disposition  of  that  case, 
and  was  not  intended  as  a  rule  which 
would  govern  other  cases. 

Judgment  of  General  Term,  affirm- 
ing judgment  in  favor  of  plaintiff, 
reversed. 

Opinion  by  Earl^  J.  All  concur, 
except  Churchy  Ch,  e/.,  and  Miller^  e/., 
not  voting. 

NATIONAL  BANKS.  USURY. 
U.  S.  CiBociT  Court.  W.  D.  Penn- 
sylvania. 

The  First  National  Bank  of  Mount 
Pleasant,  j>lff.  in  erroTj  v.  William 
Duncan  et  al. 

Decided  June  3, 1878. 

National  banks  are  authorized  to  reserve  and 
take  interest  on  loans  made  by  them  at  suoh 
rates  as  are  allowed  by  State  law  to  State 
banks  of  issue  in  the  States  where  the 
National  baziks  are  located,  whether  such 
allowance  is  made  by  general  or  special  laws. 

Error  to  the  District  Court  of  the 
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United  States  for  the  Western  Dis- 
trict of  Pennsylvania. 

This  was  an  action  brought  by  Dun- 
can &  Brother,  partners,  to  recover 
the  penalties  prescribed  by  the  Acts 
of  Congress  relating  to  National 
Banks,  for  charging  and  taking  usuri- 
ous interest  on  loans  made  by  the 
First  National  Bank  of  Mount  Pleas- 
ant to  the  plaintiffs.  At  the  trial  in 
the  District  Court  evidence  v^as  given 
tending  to  prove  that  at  different 
times  the  bank  had  made  sundry  loans 
to  the  plaintiffs,  reserving  and  charg- 
ing therefor  interest  at  the  rate  of  nine 
per  cent  The  plaintiffs  claimed  that 
interest  had  been  paid  at  that  rate, 
and  that  in  consequence  thereof  they 
were  entitled  to  recover  from  the 
banking  association  twice  the  amount 
thus  paid. 

At  the  trial  the  defendants  offered 
to  prove  that  since  the  year  1869,  and 
prior  to  January  1,  1873,  many  State 
banks  of  issue  had  been  organized  in 
the  State  of  Pennsylvania  under  the 
law  of  the  State ;  that  tliey  had 
carried  on  business  under  such  organ- 
ization ever  since,  and  that  the  rate 
of  interest  limited  by  the  laws  of  the 
State  for  these  several  banks,  at  the 
time  of  their  organization,  and  ever 
since,  was  "  such  an  amount  of  in- 
terest as  should  be  agreed  upon 
between  the  bank  and  the  borrower 
or  customer."  This  offer  was  made 
in  connection  with  evidence  already 
given,  and  other  to  be  offered,  show- 
ing that  the  First  National  Bank  of 
Mount  Pleasant  is  located  in  Penn- 
Bvlvania,  and  that  all  the  interest 
charged  the  plaintiffs  for  which  this 
action  was  bought,  was  at  a  rate 
agreed  upon  between  the  plaintiffs 
and  the  defendant  bauL    The  offer 


was  overruled,  and  it  was  then  re- 
newed in  different  forms.  Among 
others,  the  defendants  offered  to  prove 
'^  that  there  is  no  general  statute  iu 
Pennsylvania  limiting  the  rate  of  in- 
terest for  State  banks  specifically,  but 
that  there  had  been  organized  under 
the  laws  of  the  State,  in  the  State, 
since  1869,  at  least  sixteen  States 
banks  of  issue,  which  since  1871  have 
carried  on,^and  still  carry  on  business 
under  the  said  organization  and  laws, 
and  tliat  by  the  laws  of  the  State  of 
Pennsylvania  all  of  the  said  banks  are 
allowed,  and  have  been  since  1871, 
and  still  are  allowed  to  charge  a  rate 
of  interest  and  discount  of  ten  per  cen- 
tum per  annum.''  All  these  renewed 
offers  were  also  overruled,  and  the 
Court  charged  the  jury  as  follows: 
"The  legal  rate  of  interest  in  Penn- 
sylvania is  six  per  cent.,  the  rate  of 
discount  allowed  to  banks  of  issue  is 
also  six  per  cent.,  and  no  more.  It  is 
true  that  there  are  some  banks  that  by 
special  Acts  of  Assembly  are  allowed 
to  charge  more,  but  these  are  excep- 
tions to  the  general  laws  of  the  State. 
Congress  deals  with  general  rules,  and 
when  it  excepts  banks  of  issue  under 
the  State  laws,  it  means  the  general 
law  applicable  to  the  whole  State,  and 
relating  to  banks  of  issue  all  over  the 
State.  The  special  Acts  authoriz- 
ing banks  of  issue,  if  there  are  any, 
apply  only  to  the  particular  banks 
created  by  them  or  permitted  by 
them  to  take  more  than  six  per 
cent.,  and  these  laws  are  laws  unto 
these  banks  only.  The  general  bank- 
ing laws  of  Pennsylvania  prohibit  the 
taking  more  than  six  per  cent,  dis- 
count. The  National  Banking  Law 
prohibits  a  National  bank  in  Pennsyl- 
vania from  taking  more." 
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A  verdict  was  rendered  for  plaintifiF 
by  direction  of  the  Court 

lleld^  Tliat  the  charge  to  the  jarj 
and  the  rnlings  of  the  Conrt,  by  which 
the  evidence  offered  was  excluded, 
were  erroneous.  National  banks  are 
authorized  to  reserve  and  take  interest 
on  loans  made  by  them  at  such  rates  as 
ai*e  allowed  by  State  law  to  State  banks 
of  issue  in  the  States  where  the  Nation- 
al banks  are  located.  18Wal.,  409.  In 
reserving  and  taking  interest  at  such 
rates  they  act  within  the  authority 
given  them,  violate  no  law,  and  ren- 
der tliemselves  liable  to  no  penalties. 
The  Act  of  Congi*ess  declares  that 
where,  by  the  laws  of  any  State,  a  rate 
of  interest  different  from  the  general 
rate  shall  be  limited,  or  allowed  for 
State  banks  of  issue,  National  banks 
shall  be  allowed  the  same.  It  says 
not  a  word  of  allowance  to  the  banks 
by  general  law.  Charters  offered  by 
special  law,  granting  special  privileges 
to  those  who  accept  the  offer^  are  as 
clearl\i^laws  of  the  State  as  are  the 
most  general  enactments.  If  there 
are  State  banks  of  issue  in  Pennsyl- 
vania, authorized  either  by  general  or 
special  law  to  take  interest  on  loans 
made  by  them  at  such  rates  as  may 
be  agreed  upon  between  them  and  the 
borrowers,  the  defendants  have  trans- 
gressed no  Act  of  Congress  by  taking 
nine  per  cent  from  the  plaintiffs 
(tliat  having  been  the  rate  agreed 
npon),  and  they  are  not  liable  in  this 
action. 

Judgment  reversed,  and  new  trial 
ordered. 

Opinion  by  Strong^  J.;  MoKen- 
nauy  Circuit  J.y  concurs. 


i 


COMMON   CARRIERS. 
N.  Y.  Court  of  Appeals. 
Hill,  respt^  v.  The  Syracuse,  B.  & 
N.  Y.  RR.  Co.,  appU. 

Decided  April  16, 1878. 

Plaintiff  delivered  a  lot  of  wool  to  defendant's 
agent  under  a  verbal  agreement  that  the 
Bame  was  to  be  shipped  within  two  weeks. 
The  agent  delivered  to  him  some  printed 
receipts,  upon  the  back  of  which  were  in- 
dorsed conditions  exempting  defendant 
from  an/  liability  by  reason  of  delay  m 
shipping,  and  also  providing  that  station 
agents  had  no  authority  to  change  or  vary 
the  terms  of  shipment  as  therein  expressed. 
Plaintiff  looked  at  the  receipts  to  see  that 
the  weights  were  right,  but  did  not  examine 
them  thoroughly  until  the  next  day.  The 
wool  was  not  shipped  untU  nearly  two 
months  after  its  delivery  to  defendant. 
HM^  That  the  receipt  is  to  be  regarded  as 
the  contract  between  the  parties;  that, 
from  the  faot  of  plaintiff's  receiving  it 
without  objection,  defendant  had  a  right  to 
assume  that  he  assented  to  its  terms,  and 
the  fact  of  his  not  reading  it  could  not  be 
interposed  as  a  defence  to  prevent  the  legal 
effect  of  the  transaction. 

Defendant  wiU  not  be  protected  by  such 
receipt  against  the  consequences  of  a  de- 
lay caused  by  its  negligence,  or  that  of  its 
servants  or  agents ;  in  such  case,  to  render 
it  liable,  gross  negligence  need  not  be 
shown — a  want  of  ordinary  care  would  be 
sufQcient. 

Reversing  8.  C,  8  W.  Dig.,  299. 

This  action  was  brought  to  recover 
damages  for  a  failure  to  transpoit  a 
lot  of  wool  within  a  time  agreed 
upon  or  within  a  reasonable  time. 
It  appears  that  plaintiff  took  the  wool 
to  defendant's  freight-house,  and 
asked  the  freight  agent  how  soon  he 
could  ship.  He  said '  he  thought  he 
could  ship  it  in  the  course  of  a  week, 
and  plaintiff  told  him  that  if  he  would 
guarantee  to  ship  it  within  two  weeks 
he  would  leave  it  The  agent  said 
he  would,  and  plaintiff  left  the  wool, 
and  went  to  get  his  horses  from  the 
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ehed,  audon  his  return  to  the  frei^bt- 
hotise  the  agent  Landed  him  some 
printed  receipts,  which  plaintiff 
looked  at  to  see  if  the  weight  was 
right,  but  did  not  examine  thoroughly 
until  tlie  next  day.  On  the  back  of 
these  receipts  were  certain  conditions 
which  exempted  defendant  from  any 
liability  by  reason  of  any  delay  in 
shipping  g(x>d8,  and  wliich  aiso  pi-o- 
vided  tliat  station  agents  had  no 
authority  to  vary  or  change  the  terms 
of  the  conti-act  of  siiipment  as  therein 
expressed.  The  wool  was  not  shipped 
nntil  nearly  two  montlis  after  it  was 
delivered  to  defendant. 

Geo.  N.  Kennedy,  for  applt. 
R.  A.  Stanton,  for  respt. 
Meld,  That  tlie  receipt  delivered 
to  plaintiff  is  to  be  regarded  as 
the  contract  between  him  and 
defendant  instead  of  the  alleged 
parol  agreement  with  defendant's 
agent ;  that,  from  the  fact  of  plain- 
tiff's accepting  tlie  receipt  without 
objection,  defendant  liad  a  right  to 
aesnmc  that  he  assented  to  its  terms, 
and  the  fact  of  his  not  reading  it 
conld  not  be  interposed  as  a  defence 
to  prevent  tlie  legal  effect  of  the 
transaction.  50  N.  Y.,  76;  51  Id., 
166;  57Id.,  1;  45  Id.,  514. 

Also  held.  That,  if  the  delay  and 
consequent  loss  were  caused  by  the 
negligence  of  defendant,  or  its  ser- 
vants or  agents,  it  will  not  be  pro- 
tected by  the  receipt;  that  it  would 
Dot  be  necessary  to  establish  gross 
negligence  to  make  defendant  liable 
—a  want  of  ordinary  care  would  be 
sufficient. 

The  judge  uix>n  the  trial  chai^d 
that  the  parol  contract  was  the  con- 
tract between  the  parties. 

MM,  Enw. 


Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  tiial 
granted. 

Opinion  by  Vhurch,  Ch.  J.  AU 
concur,  except  Allen,  J.,  absent,  and 
Andrews,  J.,  not  sitting. 

CONSTITUTIONAL  LAW. 

U.  S.  SL'PRt:UB  Cot'KT. 

The  Hannibal  and  St.  Joseph.  RR. 
Co.,  plf.  in  en-or,  v.  John  F.  Hnseo. 
(October,  1S77.) 

A  State  statute  which  prohibits  driTing  or 
otherwise  couTeyin;  Texas,  Heiican,  or 
Indian  oatUe  witbin  the  Stale  duriog  oer- 
tain  periode  oi  the  year  ia  unconatitntional 
as  infringiag  upoa  the  right  of  Coii|p:eBS  to 
regulate  ioteratate  commerce. 
Such  a  statute  ia  not  a  legitimate  exeroiee  of 
the  police  power  of  t^e  State. 
Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

This  action  was  brought  by  defend- 
ant in  error  to  recover  damages  for 
the  loss  of  certain  cattle  which  died 
of  a  disease  contracted  from  diseased 
Texas  cattle  carried  by  the  i-ailroad 
company  into  a  county  in  Missouri. 
The  action  was  brought  under  a  stat- 
ute of  the  State  of  Missouri,  ap- 
proved January  ii3,  1873,  the  first 
section  of  which  pi-ovidcd  as  follows : 
No  Texas,  Mexican,  or  Indian 
cattle  shall  bo  driven  or  otherwise 
conveyed  into,  or  remain  in  any 
county  in  this  State  i>etween  tlie 
first  day  of  March  and  the  fii-st 
day  of  November  in  each  year,  by 
any  pei'son  or  persons  whatsoever." 
A  later  section  is  in  these  words: 
If  any  person  or  persons  shall  bring 
Into  this  State  any  Texas,  Mexican, 
or  Indian  cattle,  in  violation  of  the 
first  section  of  this  Act,  he  or  thoy 
shall  be  liable,  in  all  cases,  for  all 
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damages  Bustained  on  accoimt  of  dis- 
ease comrniinicated  by  said  cattle/' 
Other  sections  make  such  bringing 
of  cattle  into  the  State  a  criminal 
offence,  and  provide  penalties  for  it. 
A  proviso  to  the  first  section  enacts 
that  "when  such  cattle  shall  come 
across  the  line  of  the  State,  loaded 
upon  a  railroad  car  or  steamboat,  and 
shall  pass  through  the  State  without 
being  unloaded,  such  shall  not  be 
construed  as  prohibited  by  the  Act ; 
but  the  railroad  company  or  owners 
of  a  steamboat  performing  such 
transportation  shall  be  responsible  for 
all  damages  wliich  may  result  from 
the  disease  called  the  Spanish  or 
Texas  fever,  should  the  same  occur 
along  the  line  of  transportation  ;  and 
the  existence  of  such  disease  along 
the  line  of  such  route  shall  be  prima 
facie  evidence  that  such  disease  has 
been  communicated  by  such  trans- 
portation." 

Judgment  was  rendered  for  the 
plaintiff  on  the  trial  in  the  Circuit 
Court,  which  was  affirmed  on  appeal 
by  the  Supreme  Court 

Jleldy  That  the  statute  in  question 
is  unconstitutional.  It  is  a  plain  regu- 
lation of  intei*state  commerce,  a  regu- 
lation extending  to  proliibition.  What- 
ever may  be  the  power  of  a  State 
over  commerce  that  is  completely  in- 
ternal, it  can  no  more  prohibit  or 
regulate  that  which  is  interstate  than 
it  can  that  which  is  with  foreign  na- 
tions. Power  over  one  is  given  by 
the  Constitution  of  the  United  States 
to  Congress  in  the  same  words  in 
which  it  is  given  over  the  other,  and 
in  both  cases  it  is  necessarily  exclu- 
sive. That  the  transportation  of 
property  from  one  State  to  another 
is  a  branch  of  interstate  commerce  is 


undeniable,  and  no  attempt  has  been 
made  in  this  case  to  deny  it. 

The  Missouri  statute  is  a  plain  in- 
terference with  such  transportation, 
an  attempted  exercise  over  it  of  the 
highest  possible  power,  that  of  de- 
struction. It  meets  at  the  borders  of 
the  State  a  large  and  common  subject 
of  commerce,  and  prohibits  its  cross- 
ing the  State  line  during  two-thirds 
of  each  year,  with  a  proviso,  however, 
that  such  cattle  may  come  across  the 
line  loaded  upon  a  railroad  car  or 
steamboat,  and  pass  through  the  State 
without  being  unloaded.  But  even 
the  right  of  steamboat  owners  and 
railroad  companies  to  transport  such 
property  through  the  State  is  loaded 
by  the  law  with  onerous  liabilities 
because  of  their  agency  in  the  trans- 
portation. The  object  and  effect  of 
the  statute  are,  therefore,  to  obstruct 
interstate  commerce,  and  to  discrim- 
inate between  the  property  of  citizens 
of  one  State  and  that  of  citizens  of 
other  States.  This  Court  has  hereto- 
fore said  that  interstate  transportation 
of  passengers  is  beyond  the  reach  of 
a  State  Legislature.  And  if,  as  we 
liave  held.  State  taxation  of  persons 
passing  from  one  State  to  another,  or 
State  tax  upon  interstate  transporta- 
tion of  passengers,  is  prohibited  by 
the  Constituticm  because  a  burden 
upon  it,  a  fortiori^  if  possible,  is  a 
State  tax  upon  the  carriage  of  mer- 
chandise from  State  to  State.  Trans- 
portation is  essential  to  commerce,  or 
rather  it  is  commerce  itself,  and 
every  obstacle  to  it,  or  burden  laid 
upon  it  by  legislative  authority,  is 
regulation.  15  Wall.,  281 ;  91  U.  S., 
275  ;  12  Wall.,  418 ;  92  U.  S.,  259 ; 
Id.,  275. 

The  statute  was  not  a  legitimate 
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e  of  the  police  power  of  the 
Whatever  may  be  the  nature 
och  of  the  police  pow^er  of  a 
t  cannot  be  exercised  over  a 
coniided  excliisivdlj  to  C!on- 
7  the  Federal  Constitution.  It 
invade  the  domain  of  the  N^a- 
Government.  See  92  U.  S., 
Wheat.,  210,  Keither  the  im- 
powers  of  a  State  to  tax,  nor 
its  large  police  powers,  can 
rcieod  to  Buch  an  extent  as  to 
I  practical  assumption  of  the 
properly  conferred  npon  Con- 
y  the  Constitution.  Many  acts 
tate  may,  indeed,  sSect  com- 
without  amounting  to  a  regn- 
of  it,  in  the  constitutional 
)f  the  term.  And  it  is  some- 
iifficult  to  define  the  distinc- 
itween  that  which  merely  af- 
3r  influences,  and  that  which 
:ee  or  furnishes  a  rnle  for  con- 
There  is  DO  such  difficulty  in 
3sent  case.  While  we  unhes- 
ly  admit  that  a  State  may  pass 
y  laws,  and  laws  for  the  pro- 
of life,  liberty,  health,  or 
ty  within  its  borders  ;  while  it 
'event  persons  and  animab  eiif- 
under  contagious  or  infections 
s,  or  convicts,  &c.,  from  enter- 
3  State ;  while  for  the  purpose 
f-protection  it  may  establish 
tine,  and  reasonable  inspection 
;  may  not  interfere  with  trans- 
on  into  or  through  the  State, 
1  what  18  absolutely  necessary 
self-protection.  It  may  not, 
ihe  cover  of  exerting  its  police 
,  substantially  prohibit  or  bur- 
ther  foreign  or  interetate  coni- 
See92  [J.  S.,  259;  Id.,  275. 
i  by  this  rule,  the  statute  of 
ri  is  a  plain  introeion  upon  the 


exclusive  domain  of  Congress.  Itis 
not  a  quarantine  law.  It  is  not  an 
inspection  law.  It  says  to  all  natural 
persons  and  to  all  transportation 
companies,  "  Ton  shall  not  bring  into 
the  State  any  Texas  cattle  or  any 
Mexican  cattle  or  Indian  cattle  be- 
tween March  lat  and  November  1st 
in  any  year,  no  matter  whether  they 
are  free  from  disease  or  not;  no 
matter  whether  they  may  do  an  in- 
jury to  the  inhabitants  of  the  State 
or  not ;  and  if  yon  do  bring  them  in, 
even  for  the  purpose  of  carrying 
them  through  the  State  witliout  un- 
loading them,  yon  shall  be  subject  to 
extraordinary  liabilities."  Such  a 
statute,  we  do  not  doubt,  it  is  beyond 
the  power  of  a  State  to  enact.  To 
hold  otherwise  would  be  to  ignore 
one  of  the  leading  objects  which  the 
Constitution  of  the  United  States  was 
designed  to  secure. 

Judgment  reversed  and  cause  re- 
manded with  directions  to  reveree 
the  judgment  of  the  Circuit  Court 
and  order  a  new  trial. 

Opinion  by  Strong,  J. 

INTEREST  ON  LEGACIES.-^ /wi 

N.   Y,    ScFREMB   Court.      Geseral  '■^ 
Tebu.     Fibst  Dept. 
Margaret  0.  Wheeler,  individually 

and  as  ex'r,  &e.,  applt.,  v.  James  A. 

Ruthveu,  ex'r,  &c.,  et  at. 
Decided  March  30, 1S78. 

The  estate  of  the  te«t>tiii  oonnnted  aolelr  ol 
a  Teiidotuj  inleiOBt,  left  b;  tbe  will  of  bat 
father,  in  which  the  moChei  had  a  life  Inter- 
est. The  mother  Borvived  tbe  testatrix  b^ 
MvenU  yeors.  TTDtil  the  mother's  death  no 
wtsetB  eame  to  the  bands  of  the  executor  to 
pay  the  legadeg.  Held,  That  IntoreHt  U 
allowable  upon  the  l^^ea  oa\j  trout  the 
death  of  the  life  tenant.  That  payment 
ooald  not  be  made  until  then,  and  tbe  pre- 
■omption  that  one  year  is  safficient  tor  tbe 
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€3CQOQtor  to  gather  in  the  aaseta  and  pay  the 
legaoies  ia  destroyed.  Legacies  draw  inter- 
est only  from  the  time  they  are  payable, 
and  no  time  being  spedfied  in  the  will  as  to 
when  the  same  shonld  be  paid,  it  mnst  be 
presamed  the  executrix  intended  that  pay- 
ment should  be  deferred  until  the  fund  ex- 
isted for  that  purpose. 

Appeal  from  certain  portions  of 
the  decree  of  the  surrogate  npon  the 
final  accounting  of  James  A.  Ruth- 
yen,  executor,  <&c.  Clementina  Ruth- 
ven,  the  testatrix,  died  in  1862,  leav- 
ing a  will  which  was  admitted  to 
probate  in  1806,  and  letters  testa- 
mentary were  issued  to  one  Owens, 
one  of  the  executors  named  in  the 
will  who  died  soon  after,  and  in  May, 
1874,  letters  were  issued  to  the  ac- 
counting executor. 

By  her  will  the  testatrix  gave  some 
twenty-one  general  legacies,  consist- 
ing of  divers  sums  of  money,  and  by 
the  twenty-second  clause  she  pro- 
vided that  in  case  her  estate  should 
not  be  sufficient  to  pay  the  foregoing 
legacies,  the  legacies  mentioned  in 
the  first  fifteen  clauses  slionld  be  first 
paid  pro  rata,  and  that  the  balance 
after  such  payment,  if  any,  should  be 
applied  pro  rata  to  the  succeeding 
legacies.  • 

The  estate  of  the  testatrix  consisted 
solely  of  the  residuary  estate,  left  by 
the  will  of  her  father,  in  which  her 
mother  had  a  life  interest. 

The  mother  of  the  testatrix  sur- 
vived her.    The  mother  died  in  1874. 

The  counsel  representing  the  first 
fifteen  legatees  respectively  named 
in  the  will,  claimed  that  interest 
shonld  be  allowed  on  such  legacies 
from  one  year  after  the  death  of  the 
testatrix. 

The  surrogate  allowed  interest  upon 
such  legacies  from  the  death  of  the 


mother,  the  life  tenant,  April  7, 1874, 
at  the  rate  of  seven  per  centum  per 
annum. 

This  appeal  is  taken  from  that  por« 
tion  of  the  decree  which  allows  inter- 
est only  from  April  7, 1874,  the  date 
of  the  death  of  the  life  tenant. 

Owing  to  the  character  of  the  es- 
tate, the  executor  was  unable  to  re- 
duce the  same  to  possession  until  the 
death  of  the  life  tenant  in  1874. 

J.  Edgar^  for  applt. 

Wm.  VenviU  and  M.  8.  Thomp- 
son, for  respts. 

Ifeldj  Unless  special  circumstances 
or  the  provisions  of  the  will  require 
it  to  be  done,  interest  will  not  be 
allowed  upon  a  legacy  until  it  is  pay- 
able. 

In  this  case  no  assets  came  to  the 
hands  of  the  executor,  out  of  which 
the  legacies  could  be  paid,  until  the 
death  of  the  mot)ier.  The  time  for 
the  payment  of  them  could  not  ar- 
rive until  such  death,  and  the  pre- 
sumption that  one  year  after  the 
death  of  tlie  testatrix  was  sufiicient 
to  enable  the  executor  to  gather  in 
the  assets  and  to  make  payments, 
consequently  falls  to  the  ground. 

It  must  be  presumed  that  the  ex- 
ecutrix intended  to  defer  payment  of 
the  legacies  until  the  fund  existed  for 
that  purpose.     1  Corns.,  298. 

This  is  a  just  view  of  the  subject 
springing  from  her  silence  as  to  the 
time  when  the  legacies  should  be 
paid,  taken  in  connection  with  the 
nature  of  the  property  out  of  which 
they  were  to  be  satisfied. 

The  decree  of  the  surrogate  should 
be  sustained. 

Opinion  by  Brady,  J. ;  Davis,  P. 
e/!,  and  IiigaUs,  J.,  concurring. 
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REFERENCE.    BIAS. 

'.     ScPBEUB     CoOBT.       GENERAL 

Tebm.  First  Dept. 
n  Baird,  re^t.,  v.  Tlie  Mayor, 
if  the  City  of  New  York,  appli. 
;ided  April  23, 1S78. 
otion  to  vacate  kd  oidsr  of  reference, 
le  gioiuid  of  bias  of  tlie  teferae,  where 
peated  that  the  referee  uid  his  law  firm 
coQnael  for  The  Gilbert  Elersted  EB. 
of  which  The  New  York  Loan  and  Im- 
Mnent  Co.  was  a  lar^  itockholder  and 
.I7  interested,  and  that  plaintiff  and  bit 
not  were  ]^igelj  intereeted  in  eaid  Im- 
^ment  Co.  aa  atocOcholdeiB,  iM<f,  That 
acta  were  inanfflcient  to  justif;  the  va- 
g  of  the  order  of  reference  on  the 
id    of   interest  such  ■■   to  bias   the 

peal  from  an  order  of  the  Spe- 
erra  refiiBing  to  vacate  an  order 
erence  in  above  action. 
:ion  to  recover  npon  a  contract 
iter  meters  alleged  to  have  been 
nd'  delivered  by  one  Navarro  tt,' 
ifendant.   The  plaintiff  claimed 

assignment  from  Navarro. 
!  action  was  originally  referred 
the  ground  that  it  was  an  ac- 
n  contract,  and  would  involve 
amination  of  a  long  account. 
I  motion  was  made  npon  atH- 

showing  that  the  referee  and 
,w  firm  of  which   the   referee 

member  are  connsel  for  The 
■t  Elevated  RR.  Co.,  and  that 
Jew  York  Loan  and  Improve- 
Company  is  a  lai^  stockholder 
J  greatly  interested  in  the  Gil- 
Elevated  RR.  Co.,  and  that 
iff  and  his  assignor,  Navarro,  is 
argely  interested  in  the  said 
and  Improvement  Company  as 
olders. 

C.  Whitney  and  F.  K  Bangs, 
pit. 
bel  Greeiif  for  reept. 


EeU,  The  facte  submitted  by  the 
appellant  in  support  of  the  motion, 
regarded  in  tlie  most  favorable  light, 
fall  far  short,  in  our  judgment,  of  pre- 
senting a  case  npon  the  merits  which 
will  justify  a  reversal  of  the  order. 

These  facts  would  not  furnish  suffi- 
cient ground  for  excluding  a  juror, 
much  less  a  referee  who  has  been  en- 
gaged three  years  in  hearing  an  im- 
portant case,  and  who  has  neither  by 
word  or  act  furnished  ground  for 
censure  or  even  suspicion. 

Order  affirmed  with  costs. 

Opinion  by  Ingalia,  J.  f  Brady, 
J.,  coucurring. 

MASTER        AND       SERVANT. 

PRACTICE. 

N.  Y.  Court  of  Appeals. 

Mott,   applt.,   V.   The   Consumers' 

Ice  Co.,  respt. 
Decided  May  21, 1878. 

A  master  is  liable  for  the  wiltnl  acta  of  hla 
servant  oommitted  in  the  oonrse  of  tlie  em- 
ployment and  within  the  authority  of  the 

When  tlie  defence  in  an  action  against  the 
master  to  recover  damages  for  injaries 
caosed  by  the  servant  is  that  the  wrongful 
act  was  not  within  the  general  scope  of  th« 
emploTineiit.  and  so  not  within  the  expres* 
or  implied  anthorization  of  the  nmster,  it  Is 
for  the  Court  to  pass  npon  the  compecenc; 
of  the  evldeDoe  and  for  the  jniy  to  give 
effect  to  it ;  so  where  it  appeared  that  de- 
fendant's servant  drove  his  wagon  at  an  on- 
nsoal  speed  and  negligently  against  plain- 
tiff's carriage,  and  plaintiff's  servant  testi- 
fied that  he  oonld  make  nothing  else  oat  of 
it  than  that  it  was  done  parposalj,  bat 
qualified  this  by  saying  that  he  oonld  not 
tell  that  it  was  so  done,  HM,  That  it 
was  error  for  the  Court  to  disraisa  the  oom- 
plaint ;  that  the  evidence  should  have  been 
submitted  to  the  jury. 

The  plaintiff  pat  in  evidence  the  answer, 
which  admitted  Vkat  the  driver  was  in  de- 
fendant's service,  and  allied  that  he  wil- 
fully  and  not  negligently  or  oareleasly  drovo 
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into  plaintiffs  carriage.     Held,  That  he  was 
not  estopped  by  this  admisaio  nof  the  answer. 

This  action  was  brongkt  to  recover 
damages  caused  by  a  collision  be- 
tween plaintiff's  carriage  and  one  of 
defendant's  carts.  It  appeared  that 
at  the  time  of  the  collision  the  driver 
of  the  cart  was  driving  through  the 
streets  of  the  city  of  New  York  in 
tlie  service  of  defendant,  and  in  the 
course  of  his  employment  and  the 
performance  of  his  duties  to  his  em- 
ployer. The  only  evidence  other 
than  of  the  fact  that  the  servant 
drove  the  ice  cart  at  an  unusual 
speed  and  negligently  against  plain- 
tiff's carriage  was  upon  the  cross-ex- 
amination of  plaintiff's  servant,  who 
sat  by  his  side  in  the  carriage, 
who,  after  stating  facts  tending  to 
show  gi-oss  carelessness  on  the  part 
of  defendant's  driver,  in  answer  to 
the  question:  "Then  he  drove  into 
you  purposely  % "  replied  :  "  It  seems 
so ;  it  looks  like  it ;  I  could  make 
nothing  else  of  it,"  which  was  fol- 
lowed by  the  question:  "He  must 
have  turned  right  into  you  then,  and 
there  is  no  other  way  unless  it  is  done 
pui*p<»8ely  ?"  to  which  the  witness  an- 
swered: "Well,  I  could  not  tell." 
The  complaint  was  dismissed  upon 
plaintiff^s  evidence. 

U,  JK  ITatchj  for  applt 

A.  P.  Whitehead^  for  respt. 

Held^  Error:  that  the  evidence 
showed  that  the  act  of  defendant's 
driver  was  committed  in  the  course 
of  his  employment,  and  the  answer 
of  plaintiff's  witness  as  to  the  intent 
of  the  driver  was  but  an  expres- 
sion of  his  opinion  as  to  a  fact 
to  be  determined  by  the  jury,  and 
which  was  destroyed  by  his  final  an- 
swer ;  that  the  whole'  evidence  of  the 


witness  only  tended  to  show  gross 
carelessness  on  the  part  of  the  driver. 
When  the  defence  in  an  action  is  that 
the  wrongful  act  was  not  within  the 
general  scope  of  the  servant's  em- 
ployment, and  so  not  within  the  ex- 
press or  implied  authorization  of  the 
master,  it  is  for  the^Court  to  pass  up- 
on the  competency  of  evidence  and 
for  the  jury  to  give  effect  to  it  6 
H.  and  K,  359 ;  7  Id.,  355 ;  60  N. 
T.,  1 ;  47  Id.,  274 ;  64  Id.,  129. 

Plaintiff  put  in  evidence  the  an- 
swer of  the  defendant.  The  answer 
admitted  that  the  driver  was  in  de- 
fendant's service,  and  alleged  that  he 
"wilfully  and  not  negligently  nor 
carelessly  "  drove  into  plaintiff^s  car- 
riage and  caused  the  injury  thereto. 

Ildd^  That  plaintiff  was  not 
estopped  from  this  admission  of  the 
answer;  that  the  act  might  have  been 
wilful  and  yet  committed  in  the 
course  of  the  employment  and  within 
the  authority  of  defendant,  and  the 
contrary  should  have  been  averred 
in  order  fully  to  defend  the  action 
and  exclude  all  presumption  of  lia- 
bility. 62  N.  T.,  180 ;  6  II.  and  N., 
359 ;  7  Id.,  355  ;  1  H.  and  C.,526 ;  17 
N.  Y.,  362 ;  23  Id.,  343. 

Judgment  of  General  Term,  affirm- 
ing judgment  of  nonsuit,  reversed 
and  new  trial  granted. 

Opinion  by  AUen^  J.    All  concur. 

FRAUD.     PROOF  IN  BANK- 
RUPTCY A  WAIVER. 
N.   Y.   Supreme   Court.      Genebax. 
Term.     Fourth  Dept. 
Powers  et  aZ.^  respts.y  v.  Benedict, 
applL 
Decided  June,  1878. 

Where  a  bankrupt  has  been  guilty  of  a  fraud 
in  contracting  a  debt,  a  proof  of  that  debd 
in  bankruptcy  is  a  waiver  of  the  fraud. 
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ntiS  aold  to  one  C.  a  bill  of 
The  defendant  afterwards,  and 
executions  agaiiiat  C,  levied 
She  goods  Bold  to  C.  by  plain- 
PlaintifFs  then  bring  thie  action 
t  the  sheriff,  for  a  rescission  of 
e  to  C,  on  the  ground  of  C.'a 
nd  fraudnlent  representatione, 
ich  he  obtained  the  goods,  and 
iver  the  same  of  defendant 
jr  plaintiffs  sold  C.  the  goods, 
efore  this  action,  C.  was  put 
ankrnptcy,  and  the  plaintiffs 
their  claim  for  the  goods 
t  C.  in  bankrnptcj. 
re  was  judgment  for  plaintiff 
rt  below. 

R.  liisley,  for  applt 
\  Keman,  for  respt. 
]!,Thatthe  plaintiffs,  by  proving 
lebt  against  C.  in  bankruptcy, 
1    the  fraud,  and    could  not 
,in  this  action, 
rmeut  reversed, 
lion  by  MvZlin,  P.  J. 

POWERS. 
.  Y.  CooRT  OF  Appeals. 
lings,  reapt.,  v.  Conboy,  iinpVd, 

ided  April  9, 1878. 
tor's  will  oouUined  tb«  followinfr 
:  "  1  giT8  fnll  power  and  ftotliority 
iQtTol  to  wU  my  property  in  Brmiklyii, 
siBtei,  Mrs.  Conboy,  and  to  receive  the 
of  it,  bonse  No.  809  Pacific  Street, 
tyn."  Hdd,  That  the  clanse  created 
iral  power  of  sale  for  the  benefit  of  tbe 
■Haxj  only,  and  gave  hei  the  fee  of  the 
that  it  was  a  devise  of  the  land  and 
lUd. 

1  an  inatnunent  crsating  a  power  Is 
ly  silent  aa  to  the  beneGoiaiy,  yet  the 
is  beneflciat  and  the  donee  of  the 
is  the  eole  benefloiMry. 
was  an  action  of  partition 
Chapter  238,  Laws  of  1853, 


which  provides  that  any  heirs  claim- 
ing  lands  by  descent  from  an  ances- 
tor, who  died  holding,  and  being  in 
possession  of  the  same,  whether  such 
heirs  be  in  possessiou  or  not,  may 
prosecute  for  the  partition  thereof, 
notwithstanding  any  apparent  devise 
by  such  ancestor,  provided  snch  heirs 
shall  allege  and  establish  in  the  sait 
that  such  apparent  devise  is  void. 

Plaintiffs  ancestor,  J.,  died  leaving 
a  will.  At  the  time  of  his  death  he 
owned  the  premises  described  in  the 
complaint,  and  the  portion  of  tlie  will 
in  reference  to  them  is  as  follows : 
"  I  give  full  power  and  authority  and 
control  to  aell  my  property  in  Bi-ook- 
lyn,  to  my  sister.  Mi's.  Conboy,  and  to 
receive  the  rents  of  it,  house  No.  865 
Pacific  Street,  Urooklyn." 

Plaintiff  claimed  that  this  devist 
was  void. 

a.  P.  Hope,  tor  applt 

K  F.  Hall,  for  respt. 

Held,  First,  that  if  the  language 
used  is  to  be  construed  as  simply 
creating  a  power,  it  created  a  general 
power  of  sale  for  the  benetit  of  the 
beneficiary  only,  and  gave  to  her  the 
fee  of  the  land  ;  that  the  testator  was 
competent  to  create  this  power,  and 
used  language  showing  an  intention 
to  create  it,  and  a  proper  instrument 
to  create  it. 

Held,  Second,  that  the  clause  was 
sufficient  to  give  a  fee.  The  devise, 
although  in  terms  only  of  the  rent, 
without  any  qualification,  was  a  devise 
of  the  land,  and  was  valid.  4  Kent's 
Com.,  536;  Cro.  Eliz.,190;  Cro.Jac, 
104  ;  3  Sim.,  398 ;  6  E.  L.  and  Eq., 
536,  and  the  addition  of  a  power  of 
sale  did  not  cnt  down  or  affect  the  fee 

Although  an  instrument  ci'eating  a 
power  is  entirely  silent  as  to  the  be- 
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neficiary,  yet  the  power  is  beneficial, 
and  the  donee  of  the  power  is  the  sole 
beneficiary.  §  79,  Art.  3,  Chap.  1, 
Part  2,  R.  S. 

Order  of  General  Term,  aflBrming 
order  of  Special  Term  granting 
order  of  reference  in  partition,  and 
denying  motion  for  new  trial,  re- 
versed, and  new  trial  granted. 

Opinion  by  £!arl^  J, ;  FolgeTy  AUen^ 
liapallo,  and  MUleVy  JJ,^  concur. 
AtidrewSj  e/.,  concurs  on  last  ground, 
aud  Churchy  Ch. «/.,  in  result  on  last 
ground. 

CONSTRUCTION  OF  STAT- 
UTES. 
N.   Y.   SuPBEMB  Court.      General 
Term.    Fourth  Dept. 
Wells,  applt.y  V.  The  City  of  Buf- 
falo, respt 

Decided  June,  1878. 

It  is  not  necessary,  nnder  g  17,  Chap.  8  of  the 
Constitution,  that  in  merely  amending  a  prior 
act  the  entire  prior  act  should  be  inserted 
in  the  amending  act. 

That  provision  of  the  Constitution  only  applies 
when  in  a  sabsequent  statute  another  act  is 
referred  to  not  to  amend  it  but  to  give  ef- 
fect to  the  provision  of  the  new  act. 

The  defendant  levied  a  local  as- 
sessment on  the  property  of  plaintiff 
for  the  purpose*  of  paying  for  a  local 
improvement  An  action  was  com- 
menced to  set  aside  the  assesETnent 
on  ground  of  irregularity,  and  a  de- 
cision was  had  annulling  the  assess- 
ment. The  City  applied  to  the  Legis- 
lature, while  the  suit  was  in  progress, 
for  power  to  reassess.  This  present 
action  is  brought  to  set  aside  the  re- 
assessment on  the  ground  tliat  the 
Law  of  1875,  directing  reassessment, 
is  void  under  §  17,  Chap.  3  of  the 
Constitution. 

The  amended  act  was  held  valid^ 
VoL  7— No.  4 


and  this  appeal  is  from  the  judgment 
for  defendant. 

The  provision  of  the  Constitution 
is  that  no  act  shall  be  passed  which 
shall  provide  that  any  existing  law  or 
any  part  thereof  shall  be  made  or 
deemed  a  part  thereof,  or  which  shall 
enact  that  any  existing  law  or  any 
part  thereof  shall  be  applicable,  ex- 
cept by  inserting  it  in  such  act. 

«/.  B,  Greeny  for  respts. 

A.  P.  NichoUy  for  applt. 

Ileldy  That  the  judgment  of  the 
Court  below  was  right.  The  proper 
construction  to  give  to  the  section  in 
question  is  that  its  provisions  only 
apply  when,  in  a  subsequent  statute, 
another  act  is  referred  to  not  to 
amend  it,  but  to  give  effect  to  the 
provisions  of  the  new  act.  In  other 
words,  the  new  act  must,  by  its  ex- 
press terms,  provide  that  an  existing 
law  shall  be  made  or  deemed  a  part 
of  it. 

This  is  not  done  when  the  new  act 
merely  amends  the  former. 

Judgment  affirmed. 

Opinion  by  MuUiUj  P.  Ji 

LEASE.    SURRENDER 
N.  Y.  Court  of  Appeals. 
R(jo  et  al.,  adm^*s,  appUs.y  v.  Con- 
way, impl'd,  &c.,  respt. 
Decided  June  21, 1878. 

A  lease  for  a  tenn  of  yean,  by  which  the  les- 
see agreed  to  pay  aU  the  taxes  and  for  aU 
the  repairs,  was  canoelled  in  1875  by  an  in- 
strument in  writing  executed  by  the  lessors 
which  declared  that  the  lease  was  **  can- 
celled and  surrendered  as  of  the  first  day  of 
April,  1875."  Held,  That  the  cancellation 
and  surrender  did  not  release  the  lessee 
from  liabiUty  for  the  taxes  which  had  ac- 
crued and  the  repairs  which  should  have 
been  made  prior  to  April  1, 1875, 

This  was  an  action  for  a  breach  of 
certain  covenants  in  a  lease  of  certain 
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premises  from   plaintiffs  to  defend- 1  TOWN  BONDS.     COMMISSION- 


ants.  It  appeared  that  the  lease  was 
for  a  term  of  ten  yeara  from  May  1, 
1871,  and  provided  that  the  lessees 
should  pay  all  the  taxes  and  for  all 
the  repairs. 

On  March  29, 1875,  the  lessors,  by 
an  instrument  in  writing,  declared 
that  the  lease  was  "cancelled  and 
surrendered  as  of  the  fii-st  day  of 
April,  1875."  Under  this  instrument 
the  lessors  took  possession  of  the 
premises.  They  subsequently  dis- 
covered that  the  taxes  which  the 
lessee  should  have  paid  under  the 
lease  were  unpaid.  Plaintiffs  were 
obliged  to  pay  these  and  also  to  ex- 
pend considerable  in  repairs,  and 
seek  in  this  action  to  recover  back 
the  money  thus  paid. 

John  J,  Mdcklijhy  for  applts. 

Gxienisey  Sackett^  for  respt. 

Ildd^  That  plaintiffs  were  entitled 
to  recover ;  that  the  terms  employed 
in  the  instrument  cancelling  the 
lease  camiot  be  regarded  as  entirely 
annulling  the  lease  so  as  to  prevent 
its  taking  effect  as  to  rights  already 
vested  under  it,  or  as  a  release  of  all 
claims  for  any  cause  of  action  which 
existed  prior  to  April  1,1875;  that 
the  cancellation  and  surrender  were 
not  absolute  but  qualified  and  re- 
stricted, and  the  correct  interpreta- 
tion of  the  language  employed  is  that 
prior  to  April  1,  1875,  the  covenants 
and  conditions  of  the  lease  should 
remain  in  full  force ;  that  the  can- 
cellation related  to  the  future  and 
not  to  the  past.     55  N.  Y.,  280. 

Judijmentof  General  Term,  aflSrm- 
ing  judgment  on  verdict  for  defend- 
ant, reversed  and  new  trial  granted. 

Opinion  by  Miller^  J.  All  concur 
except  FolgeTy «/".,  not  voting. 


ERS. 
N.    Y.  StjPBEME    Court.     General 
Term.     Fourth  Dept. 
The    Town   of  Wayne,  respt,  v. 
Sherwood,  applt. 
Decided  June,  1878. 

An  afpreement  by  a  president  of  a  railroad 
company  that,  in  consideration  of  the  de- 
livery to  said  railroad  company  by  the  Com- 
missioners  of  a  town  of  certain  town  bondn, 
he  will,  in  case  no  road  is  bnilt  in  said 
town,  return  said  bonds,  is  vrithout  consid- 
eration and  Toid. 

The  Railroad  Commissioners  must,  in  order  to 
protect  their  town  against  loss  by  delivering' 
the  bonds  before  road  is  finished,  proceed 
under  Chap.  507,  Laws  of  1870,  and  Chap. 
925,  Laws  of  1871.  Their  action  in  taking 
the  agreement  was  iUegal  and  yoid. 

The  defendant  is  the  administrator 
of  one  Sherwood,  who  was  the  pres- 
ident of  railroad  proposing  to  run 
their  track  through  the  town  of 
Wayne. 

For  the  great  benefits  to  be  de- 
rived from  such  railroad  the  town 
issued  its  bonds  and  appointed  coni- 
missionere  to  execute  and  deliver 
bondrf,  &c.  In  1872,  and  in  order  to 
to  protect  the  town  from  any  such 
contingency  as  the  railroad  com- 
pany getting  the  bonds,  and  then  the 
town  not  getting  any  road,  the  Com- 
missioners took  from  Sherwood,  the 
president  of  the  railroad,  an  in- 
demnity or  agreement  in  writing  in 
which  S.  agreed  that  in  the  event  the 
railroad  was  never  completed  through 
such  town  he  would  see  the  bonds 
returned,  and  that  the  town  would 
not  suffer  any  loss. 

Pui-suant  to  this  agreement  the 
Commissioners-  delivered  the  bonds 
to  the  railroad  company.  The  town 
has  continued  to  pay  interest  on  these 
bonds^  and  the  road  never  Inis  been 
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bnilt  in  said  town,  and  the  railroad 
company  has  now  no  interest  in  tiie 
railroad. 

Tliis  action  is  on  the  agreement. 

There  was  a  demurrer  to  the  com- 
plaint, which  was  overruled,  and  fi'om 
that  order  this  appeal  is  taken. 

E,  D.  MUU^  for  applt. 

Humsey  i&  Miller ^ioT  respts. 

Ileld^  That  the  agreement  of  Sher- 
wood to  return  said  i*aiIroad  bonds 
was  without  consideration  and  void. 

That  the  Railroad  Commissioners 
must,  in  order  to  protect  the  town 
against  loss  by  delivering  the  bonds 
before  the  road  is  finished,  proceed 
under  Chap.  507  of  Laws  of  1870,  and 
Chap.  925  of  the  Laws  of  1871.  That 
their  act  in  taking  the  agreement 
from  Sherwood  was  illegal  and  void. 

Order  of  Sj>ecial  Term  reversed, 
and  judgment  for  defendant  on  the 
demurrer. 

Opinion  by  Mutlin^  P,  J. 


BANKRUPTCY.  PREFERENCE. 
SHERIFF. 
If.  Y.  Court  of  Appeals. 
Thompson,     assignee,     respt.y    v. 
Sweet  et  al,  applta. 
Decided  May  21, 1878. 

B. ,  who  was  intimate  with  the  bankrupt  and 
had  been  in  his  employ,  procured  a  note  of 
the  bankrupt  from  the  latter*B  sister,  and 

*  upon  this  and  other  claims  instituted  suit 
and  recovered  judgment.  On  the  day  on 
which  the  suit  was  commenced,  he  had  an 
interview  with  the  bankrupt,  who  was  then 

insolvent.     After  the  suit  was  commenced 

• 

the  bankrupt  defended  another  suit,  and 
thus  enabled  B.  to  obtain  judgment  first. 
In  an  action  brought  by  the  assignee  in 
bankruptcy  to  recover  the  value  of  property 
seized  under  an  execution  on  such  judg- 
ment, Hdd^  That  the  finding  of  the  referee 
that  the  judgment  was  obtained  by  collusion 
and  was  a  preference  under  the  Bankrupt 
Act  was  ooxiect. 


Where  the  sheriff  has  been  ordered  by  the 
Bankrupt  Court  to  deposit  the  proceeds  of 
sale  of  goods  seised  under  an  execution  with 
the  clerk  ot  the  Court,  and  instead  of  so 
doing  he  deposits  the  money  in  his  own 
private  account  and  uses  it  in  his  own 
private  business,  he  is  liable  for  interest 
thereon. 

A  suit  brought  by  an  assignee  in  bankruptcy 
to  collect  a  debt  due  the  bankrupt  is  not  a 
matter  or  proceeding  in  bankruptcy  within 
the  meaning  of  §  711  of  the  U.  S.  Bev. 
StatSw  * 

This  action  was  brought  to  recover 
the  value  of  property  seized  under  an 
execution  issued  on  a  judgment  in  an 
action  brought  by  one  B.  against  P., 
plaintiff^s  assignor.  It  appeared  that 
B.  had  been  in  the  employ  of  P. 
and  was  on  intimate  terms  with  him, 
and  had  business  relations  with  him; 
that  P.  owed  B.  considerable  money ; 
that  B.  went  to  Vermont  and  pro- 
cured a  note  made  by  P.  from  the 
latter^s  sister,  and,  upon  this  and 
another  small  note  of  P.'s  he  pur- 
(Jiascd  with  his  own  claims  against 
P.,  sued  him.  It  appeared  that  B. 
had  an  interview  with  P.  the  day  on 
which  the  suit  was  commenced  ;  that 
P.  was  then  insolvent  and  afterwards 
became  a  bankrupt.  It  also  appeared 
that  after  B.  had  commenced  his  suit, 
P.  put  in  a  defence  in  another  suit 
^igainst  him,  and  thus  enabled  B.  to 
get  judgment  firet.  Upon  the  trial 
of  this  action  B.  testified  that  his 
only  object  in  procuring  the  note 
from  P.'s  sister  was  to  make  money 
np(m  it.  The  referee  found  that  the 
judgment  of  B.  against  P.  was  ob- 
tained by  collusion,  and  gave  a  pre- 
ference to  him  over  his  other  credi- 
tors, contrary  to  the  provisions  of  the 
Bankrupt  Act. 
Z.  W.  J'hayer^  for  applts, 
Thomas  Corlett^  for  respt. 
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Held,  No  eri-or;  that  tlie  referee 
bad  a  right  to  infer  fi-otn  the  facts 
proved  that  there  was  collision  be- 
tween P.  and  B.,  and  that  P.  intend- 
ed to  give  B.  a  fraudulent  preference 
as  against  his  other  creditors  in  fraud 
of  the  Bankrupt  Act. 

An  order  was  made,  upon  etipula- 
tion  of  tlie  attorneys  of  the  respective 
parties,  by  the  U.  S.  Court,  that  the 
eherifi  bring  the  proceeds  of  the  sale 
of  the  goods  seized  under  the  execu- 
tion, after  deducting  his  fees  and  ex- 
prnses,  and  deposit  the  satno  with  the 
clerk  of  the  Court.  This  oi-der  the 
sheriff  did  not  oboy,  and  it  appeared 
that  he  deposited  the  money  realized 
on  the  sale  in  his  own  private  account 
and  used  the  same  in  his  own  private 
business, 

Ildd,  That  the  sheriff  was  liable 
for  interest  thereon. 

Also  held,thd.t  a  suit  brought  by  an 
Assignee  in  bankruptcy  to  collect  a 
debt  due  the  bankrupt  is  not  a  mat- 
ter or  proceeding  in  bankruptcy  with- 
in the  meaning  of  §  711  of  U.  S. 
Puiv.  Statutes.  6  W.  Dig.,  81 ;  55 
K.  v.,  150;  3  Otto,  130. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirn)ed. 

Opinion  by  Miller,  J.  All  con- 
cur, except  liapallo,  J.,  dissenting  ; 
Andrews,  J.,  absent,  and  6'Au;'cA,  Oh. 
J.,  not  voting. 

SAVINGS  BANKS.  SURPLUS. 
U.  S.  Supreme  Court. 
Fanny  A.  Huntington,  adm'rx,  et 
al.,  ad  in'r,  applts.,  v.  The  National  Sav- 
ings Bank  of  the  District  of  Columbia. 
(October,  1877.) 

Flaintiff'e  iDtesbit«  and  others  were  Inoorpor- 
Btod  an  a  savings  twuik  by  a  ahaitei  which 
proTtded  that  the  iatecMt  or  Inooma  of  all 


depoaita  ehoald  be  divided  among  the  de- 
poaitora  aooordiug  to  the  terma  of  inteieat 
stipulated.  There  waa  no  capital,  but  ths 
charter  required  the  coiporation  to  file  k 
bond  to  tecure  depoaita.  UM^  That  com- 
ptainanta  had  no  interest  in  the  proSta  mait 
b;  the  bank,  and  oould  not  claim  an  ac- 
counting thereof  ;  that  the  bond  waa  in  no 
■enae  eopital  owned  bj  the  oorporatio*  or 
the  coiipcratora. 

Appeal  from  the  Supreme  Court 
of  the  District  of  Columbia. 

The  bill  of  the  complainants  as- 
sumes that  as  personal  representatives 
of  William  S.  Huntington,  deceased, 
they  have  an  equitable  ownership  of 
one-sixteenth  part  of  the  franchises, 
property,  and  privileges  of  the  de- 
fendant cor^>or&tion,and  that,  as  such 
rep  resell  tat  ives,  tkey  are  entitled  to 
call  for  an  account  of  the  profits 
made,  and  to  demand  payment  to 
them  of  one-sixteenth  part  of  the 
value  of  the  franchises  and  property 
as  well  as  profits.  The  corporation 
was  created  by  an  Act  of  Congress 
approved  May  24,  1S70,  entitled 
"An  act  to  inuoriwi-ate  tlie  National 
Union  Savings  Bank  of  the  District 
of  Columbia."  By  that  Act  George 
II.  Plant,  William  S.  Iluntiiigtou, 
and  fourteen  other  persons  named 
and  their  successors,  were  declared  to 
be  a  body  politic  and  corporate  under 
the  corporate  name  mentioned,  hav- 
ing snceeesiou,  capable  of  suing  and 
being  sued,  of  having  a  common  seal, 
and  gonei-ally  of  doing  and  perform- 
ing all  things  relative  to  the  object 
of  the  institution,  lawful  for  any  in- 
dividual or  body  politic  or  corporate 
to  do. 

By  the  4th  section  it  was  en- 
acted that  the  "  corporation  may  re- 
ceive on  dejKwit,  for  the  use  aiid 
benefit  of  the  depositore^  all  sums  uf 
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money  offered  for  that  purpose,"  and 
invest  the  same  in  the  manner  therein 
described.  The  section  then  added, 
"The  income  or  interest  of  all  de- 
posits shall  be  divided  among  the 
depositors  or  their  legal  representa- 
tives, according  to  the  terms  of  inter- 
est stipulated." 

The  8th  section  required  an  an- 
nual report  to  be  made  to  Congress, 
specifying  the  nural>er  of  depositors, 
total  number  of  deposits,  amount  in- 
Tested  in  bank  stock  and  deposited  in 
bank  on  interest,  amount  secured  by 
bank  stock,  amount  invested  in  public 
funds,  loans  on  mortgage  of  real  es- 
tate, loans  on  personal  securities, 
amount  of  cash  on  hand,  total  divi- 
dends of  the  year,  and  annual  ex- 
penses of  the  institution,  all  of  which 
to  be  certified  and  sworn  to  by  the 
treasurer  and  five  manaorers  or  mora. 

Section  9  required  the  books  of  the 
corporation,  at  all  times  during  their 
hours  of  business,  to  be  kept  open  for 
the  inspection  and  examination  of  the 
comptroller  of  the  currency  or  depos- 
itors. 

The  11th  section  enacted  that 
the  corporation  should  file  with  the 
clerk  of  the  Supreme  Court  of  the 
District  a  bond  with  security,  in  the 
penal  sum  of  $200,000,  approved  by 
one  of  the  judges  of  the  Court,  con- 
ditioned to  pay  to  every  depositor,  or 
person  entitled,  such  sum  as  the  party 
may  be  entitled  to,  within  thirty  days 
after  such  deposit  shall  be  demanded, 
which  bond  might  be  sued  by  any 
depositor,  or  person  entitled,  after 
such  demand  and  rafusal  to  pay. 

Other  provisions  of  the  act  require 
tlie  officers  of  the  corporation  to  give 
security  and  take  an  oath  for  the 
faithful  discharge  of  their  duties^  and 


forbid  any  officer,  director,  or  com- 
mittee charged  with  the  duty  of  in- 
vesting the  deposits  to  borrow  any 
portion  thereof  or  use  the  same  ex- 
cept in  paying  the  expenses  of  tlie 
corporation. 

The  Supreme  Court  dismissed  the 
bill. 

ndd^  No  error.  The  complainants 
have  no  pecuniary  interest  in  the  cor- 
poration, and  no  right  to  the  relief 
they  ask.  A  corporation  created  by 
statute  can  exercise  no  powers  and 
has  no  rights  except  such  as  are  ex- 
pressly given  or  necessarily  implied. 
In  this  case,  so  far  from  there  being  an 
implication  of  any  pecuniary  interest 
in  the  corpoi-ators  or  any  duty  due  to 
them  from  the  corporation,  the  con- 
trary is  expressly  declared.  The  in- 
stitution, having  no  capital  stock, 
whatever  liability,  if  any  there  may 
be,  to  the  corporators,  must  be  satis- 
fied out  of  the  profits  made  from  the 
deposits.  But  the  charter,  when 
conferring  the  power  to  receive  on 
deposit,  limits  it  to  receiving  for 
^'  the  use  and  benefit  of  the  deposi- 
tors," and  directs  how  it  may  be  in- 
vested. It  further  declares  that  '^  the 
income  or  interest  of  o^  deposits  shall 
be  divided  among  the  depositor  or 
their  legal  repi-esentatives,"  not 
among  the  depositors  and  the  corpor- 
ators. It  is  true  the  income  or  in- 
terest is  to  be  divided  among  the  de- 
positors, "  according  to  the  terms  of 
interest  stipulated,"  implying,  per- 
haps, that  the  dividend  may  be  less 
than  the  interest  received  by  the  cor- 
poration, but  there  is  nothing  in  the 
charter  that  indicates  the  excess  is 
for  the  benefit  of  the  coi*porators.  It 
is  to  provide  for  the  necessary  expen- 
ses of  the  institution  authorized  to  be 
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I,  and  perhape  to  raise  a  contin- 
t  fund  to  meet  possible  losses. 
1^0  held,  Tbat  the  bond  was  in  no 
le  capital  owned  by  the  corpora- 

or  by  the  corporators.  It  was 
aired  by  the  charter  solely  for  the 
irity  of  the  depositors  or  creditors 
the  institution.     The  corporation 

required  to  give  the  bond,  with 
irity,  bet  what  the  security  should 
ras  left  to  the  approval  of  a  judge 
he  Supreme  Court  of  the  District. 
:i'e  was  no  requirement  that  the 
>oraton  ehonld  sign  the  bond, 
:h  less  that  all  of  them  should. 
I  security  might  have  been  given 
itrangers  exclusively,  or  by  one  or 
■e  of  the  corporatoiB.    If  given  by 

latter  the  obligors  would  have 
n  bound,  not  as  corporators,  but 
iny  other  pereons  having  no  con- 
tion  with  the  instiCntiou. 
Vg  think  the  complainants  have 
taken  the  nature  of  the  corpwi'a- 
.  It  is  not  a  commercial  partner- 
>  nor  is  it  an  artificial  being,  the 
nbers  of  which  have  property  in- 
islB  in  iL  Nor  is  it  strictly  elee- 
;ynary.  Its  purpose  is  rather  to 
lish  a  safe  depositary  for  the 
ley  of  those  members  of  the  cora- 
:iity  disposed  to  entrust  their 
perty  to  its  keeping.  Jt  is  some- 
it  of  the  natnre  of  such  corpora- 
s,  as  church  wardens  for  the  con- 
ation of  the  goods  of  a  parish,  the 
ege  of  surgeons  for  the  promotion 
medical  science,  or  the  society  of 
i<]uaries  for  the  advancement  of 
study  of  antiquities.  Its  pui-pose 
public  advantage  without  any  in- 
ist  in  its  members.  The  title  of 
act  incorporating  it  indicates  its 
pose,  namely,  an  act  to  iricorpo- 
I  a  national  savings  bank,  and  the 


only  powers  given  to  it  were  those 
we  have  mentioned,  powers  neces- 
sary to  carry  out  the  only  avowed 
purpose,  which  was  to  enable  it  to 
receive  deposits  for  the  use  and  bene- 
fit of  depositors,  dividing  the  income 
or  interest  of  all  deposits  among  its 
depositors  or  Uieir  legal  representa- 
tives. 

Decree  affirmed. 

Opinion  by  Strong,  J. 

ACTION.    CLOUD  ON  TITLE. 
N.  T.  CouHT  OF  Appeals. 
Schroeder,  appU.,  v.  Guiney  et  al., 
reepta.. 
Decided  April  23,  ISTs! 

Ptaintifl  claimed  tJtJo  to  certain  premiaes 
Qoder  an  anrecotded  deed  from  C.  The 
piemisee  were  sold  b7  the  aheriff,  under  an 
eiecntion  Uaned  on  »  jadgment  sabse- 
qnentl;  recoTered  against  C.  to  defendant, 
who  had  knowledge  of  plaintilTB  deed. 
HM,  Tliat  tbeie  was  no  clood  on  plaintifTs 
tide,  and  that  an  action  ptia  timet  conld 
not  be  maintained. 

This  action  was  brought  to  remove 
a  cloud  from  the  title  of  a  farm  iu  tite 
possession  of  plaintiff,  who  claimed 
title  under  a  deed  executed  by  one 
C,  but  which  was  not  recorded  until 
after  a  judgment  liad  been  recovered 
and  entered  against  C,  and  the  prem- 
ises were  sold  thereunder  to  defend- 
ant G.,  and  a  cortificvate  of  sale  exe- 
cuted by  tlie  sheriff  to  him.  O.  had 
full  notice,  at  the  time  of  bis  pur- 
chase, of  the  existence  of  the  deed 
and  of  plaintiff's  i-ights. 
O.  0.  Cottle,  for  applt. 
X.  £.  Lewin,  for  reept. 
Held,  That  there  was  no  cloud  upon 
the  title,  and  the  action  could  not  be 
maintained.  An  action  quia  timet 
cannot  be  maintained  unless  some 
real  ground  for  apprehension,  which 
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may  interfere  with  the  enjoyment  of 
the  plaintiff's  rights  and  affect  the 
title  to  his  land,  exists. 

Judgment  of  General  Terra,  affirm- 
ing judgment  for  defendants,  af- 
firmed. 

Opinion  by  MiUeVy  J.  All  con- 
cur. 


MASTER  AND  SERVANT. 
PRACTICE. 
ScPBEMB  Court  of  Pennsylvania. 
The  Towanda  Coal  Co.,  jpUff,   in 
error^  v.  Ileeman. 
Decided  May  G,  1878. 

In  an  action  against  a  master  to  reogver  dam- 
ages for  injuriea  caused  by  the  wrongful 
act  of  his  servant,  when  there  is  no  evidence 
that  the  servant  was  acting  in  the  line  of  his 
duty  and  within  the  scope  of  his  employ- 
ment, it  is  error  to  submit  to  the  jury  the 
question  whether  the  wrongful  act  was  or 
was  not  done  in  the  exercise  of  a  duly  delega- 
ted authority. 

The  plaintiff  at  the  time  of  the 
accident  was  a  boy  seven  or  eight 
years  old.  While  a  train  on  the  Bar- 
clay Raih'oad  was  stopping  at  the 
station  in  Towanda,  he  with  one  or 
two  other  boys  climbed  upon  the  cars. 
After  the  ti*ain  started  one  of  the 
brakemen  drove  him  off  by  throwing 
pieces  of  coal  at  him,  some  of  which 
struck  him  in  the  face,  partially  blind- 
ing him.  In  attempting  to  get  off  he 
slipped,  because,  as  he  said  in  his 
testimony,  he  *'  could  not  see  but  a 
little,"  and  falling  on  the  rail,  the 
moving  care  passed  over  him,  and  so 
crushed  one  of  his  legs  as  to  make 
amputation  necessary  the  same  day. 

There  was  no  evidence  that  the 
brakeman,  in  making  such  assault, 
was  acting  in  pursuance  of  any  au- 
thority conferred  upon  him.  J.  B. 
Judd,    the    assistant  superintendent 


of  the  defendants,  testified  :  "  The 
duty  of  the  conductor  is  to  take 
charge  of  the  running  of  the  trains, 
and  he  may  admit  or  exclude  passen- 
gers therefrom ;  the  brakemen  have 
nothing  to  do  with  passengers,  they 
do  the  general  business  of  tlie  train 
as  far  as  labor  is  concerned,  putting 
on  brakes  and  the  general  work  of 
handlinor  a  train  of  cars." 

Upon  the  trial,  counsel  for  the  com- 
pany defendants  presented,  inter  alia^ 
the  following  points: 

2.  That  it  was  not  within  the  scope 
of  any  brakeman's  authority  or  em- 
ployment to  throw  coal  on  any  per- 
son upon  the  train. 

3.  That  it  was  not  within  the  scope 
of  the  employment  or  authority  of 
any  employee  of  the  defendant,  whose 
conduct  is  claimed  to  be  the  cause  of 
the  injury  complained  of,  to  admit  or 
exclude  persons  from  the  train. 

Which  were  i-efused,  the  Court 
below,  in  its  charge  to  the  jury,  say- 
ing, inter  cdia^  "  It  is  for  the  jury  to 
decide  from  the  evidence  whether  the 
brakeman  or  employee  was  acting 
within  the  scope  of  his  authority  or 
not  If  it  was  part  of  his  duty,  as  an 
employee  of  the  company,  to  keep 
boys  from  riding  in  the  manner 
stated  on  the  train,  he  would  be  act- 
ing within  the  scope  of  his  authority 
in  driving  the  boy  off,  and  the  com- 
pany is  liable  for  his  act,  if  he  did  it 
in  a  violent,  negligent,  or  unsafe  man- 


ner. 


>j 


Verdict  and  judgment  for  plain- 
tiff. 

Heldy  Error.  Upon  the  facts  de- 
veloped on  the  trial,  although  the 
plaintiff  had  no  right  to  be  on  the 
cai:s,  the  jury  would  have  been  justi- 
fied in  finding,  as    they   did,   such 
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reckleeB,  gross  and  cnlpable  negli- 
gence, at<  to  render  the  defcndHiits 
liable  for  damages,  if  the  brakeiDaii 
had  been  Ehowii  to  have  been  acting 
in  the  line  of  Lis  duty,  and  within 
the  scope  of  his  employment.  With 
no  evidence  tliat  he  was  so  acting, 
and  with  the  testimony  of  the  aeBiet- 
ant  Bnjjerinteiidont  to  the  contrary,  it 
was  a  niistalve  to  submit  the  question 
whether  the  wrongful  act  was  oi-  was 
not  done  iji  tlie  exercise  of  a  duly 
delegated  authority.     . 

Judgment  reversed  and  venire  for 
cias  de  novo  awarded. 

Opinion  by  Woodward,  J". 

CORPORATIONS. 
N.  y.  Court  of  Appeals. 
Pfcjhl,  re^pt.,   T.   Simpson  et   al., 
in  I  pi 'd,  ajijilta. 

Decided  June  18, 1878. 
An  Bction  in  equity  may  be  maintained  by  » 
creditoT  of  a.  corporation  againet  the  atook- 
boldera  thereof  under  Chap.  SIO,  Lawa  ot 
llWH,  to  recover  the  amount  of  a  debt  due 
him  from  the  corporation,  to  restrain  sepa- 
nte  aodoDB  b^^na  by  individual  creditors 
■gniost  aevend  Btockboldera,  and  to  bring 
all  these  clums  into  hia  suit  and  have  one 
fund  created  from  the  liabiliLiea  of  those 
several  atockholdera  from  which  each  cred- 
itor should  be  paid  according  to  the  mntual 
equities  between  them,  and  this  is  so 
altboagh  the  atockholdera  are  sevei&lly 
liable  by  the  charter. 

This  was  a  suit  in  equity  brought 
by  a  oi-editor  of  a  bankrupt  corpora- 
tion against  stockholders  to  recover 
the  amount  of  a  debt  due  liim  from 
the  corporation  under  Chapter  816, 
Laws  of  1868,  and  also  to  restrain 
many  separate  actions  at  law,  begun 
by  individual  creditors  of  the  corpor- 
ation against  several  slockholders  re- 
spectively, to  recover  a  debt  like  tlie 
oue  iu  suit.     Plaintiff  asked  to  have 


all  the  claims  brought  into  this  suit 
and  to  have  one  funil  ci-eated  from 
the  liabilities  of  those  several  stock- 
holders from  which  each  creditor 
should  be  paid  according  to  tlie  mu- 
tual equities  between  them.  The 
charter  of  the  corporation  provides 
that  the  stockholder  sliall  be  sever- 
ally liable  for  all  its  debts  to  an 
amount  equal  to  the  stock  held  by 
them  respectively,  and  that  they  sliall 
also  be  liable  to  pay  in  full  tor  the 
stock  subscribed  for  and  paid  for  by 
them.  1  It.  S.,  600,  §  5. 
yVm.  C.  linger,  for  applts. 

Hiacock,  Oifford  tfe  JJoheny,  for 
respt. 

Ileldy  That  the  action  could  be 
maintained,  and  it  was  a  proper  case 
foi'  the  exercise  of  the  jurisdiction  of 
equity. 

Mather  v.  Neidig,  6  W.  Dig.,  204 ; 
Qridith  v.  Mangain,  Ct.  Apps.,  April 
16,  1878;  50  N.  Y.,  56S;  45  Id., 
637 ;  24  Wend.,  473. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affinuod. 

Opinion  by  Folger,  J.    All  concur. 

PRACTICE.    NEW  TRIAL. 

N.  Y.  SuPKKMK  Court.     JLuig  Spb- 

ctAL  Tkbm. 

Thomas  Sparks,  pfff.,   t.   Jerome 

Wakeley,  deft 

Decided  August  31, 1878. 
Where  a  juror  has  improperly  coniersed  with 
persons  about  the  case  concerning  the  chor- 
acMr  or  condact  of  either  of  the  partiea,  it 
is  Boffioient  ground  upon  which  to  set  aside 
a  verdict  and  grant  a  nan  trial. 
This  motion  was  made  for  a  new 
trial  upon  the  affidavit  of  one  of  the 
defendant's  witnesses   as  to  the  im- 
proper conduct  of  one  or  more  jun^ra 
who  sat  in  this  case ;  the  substance 
of  such  affidavit  is  as  follows:  "I 
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told  a  juryman  on  the  case  that  the 
defendant  was  an  honest  old  Dutch- 
man, in  answer  to  a  question  of  the 
juryman  as  to  what  kind  of  a  man 
defendant  was.  I  told  the  juryman 
as  to  the  plaintiff,  that  he  was  disa- 
greeable, impetuous,  and  ngly,  more 
difficult  to  get  along  with,  and  flew 
to  pieces  about  notliing.  I  talked 
with  juryman  about  fifteen  minutes, 
had  two  conversations  with  him  and 
I  think  other  jurymen  were  present. 
These  conversations  were  on  the 
same  day  the  cause  was  being  tried, 
just  before  the  jui-y  went  out.  The 
juryman  told  me  after  this  that  he 
thought  the  result  would  be  no  cause 
of  action." 

The  same  person  who  made  the 
above  affidavit  on  the  motion  for  the 
granting  of  a  new  trial,  made  another 
opposing  the  motion  denying  some 
of  tlie  statements  in  the  former,  but 
leaving  the  fact  that  he  did  converse 
with  the  juror  and  use  expressions  as 
to  the  character  and  conduct  of  the 
parties. 

\V.  IT.  bourse,  for  plff. 
Torrance  cfe  Allen^  for  deft 
Daniels,  J. — The  affidavit  leaves 
little  reason  for  doubting  the  truth  of 
the  charge  that  one  or  more  of  the 
jurors  before  whom  this  action  was 
tried  improperly  conversed  with 
other  persons  concerning  the  case. 
Nothing  improper  was  probably  de- 
signed by  the  jurors,  but  the  fact  still 
remains  that  the  jurors  may  have 
been,  and  probably  were,  influenced 
in  their  verdict  by  what  was  improp- 
erly said  to  them  before  or  during 
the  progress  of  the  trial.  Presump- 
tion cannot  be  closely  balanced  in 
cases  of  tliis  description.     The  purity 

of  tlie  administration  of  justice  re- 
Vol  7.— No.  4* 


quires  tliat  it  should  be  guarded 
against  extraneous  infiuences  of  this 
description;  and  that  can  only  be 
done  by  setting  aside  the  verdict  of 
juroi*8  who  have  so  far  forgotten  or 
disregarded  the  obligations  of  their 
office  as  to  engage  in  conversation 
with  othere  conceniing  legal  contro- 
versies they  are  called  upon  to  hear 
and  decide.  The  affidavit  of  II.  D. 
Reynolds  is  clear  and  explicit  that  he 
did  converee  with  one  of  the  jurore 
in  the  presence  of  other  pei'sons  con- 
cerning one  of  the  parties  to  tliis 
action.  That  he  made  derogatory  re- 
marks as  to  temperament  and  con- 
duct. This  affidavit  is  probably  true, 
for  besides  being  in  conflict  with  the 
interest  of  the  person  making  it, 
others  have,  to  a  certain  extent,  cor- 
roborated it  by  relating  their  obser- 
vations. It  was  one  of  those  grossly 
improper  acts  which  are  usually  care- 
fully avoided  by  persons  in  atten- 
dance on  courts  of  justice.  And  this, 
with  what  otherwise  transpired,  re- 
quires that  the  verdict  should  be  set 
aside  and  a  new  trial  ordered  with 
costs  to  abide  the  event,  and  that  the 
affidavits  used  upon  this  motion  be 
transmitted  to  the  District  Attorney 
of  Cattaraugus  County,  in  order  tliat 
such  further  proceedings  may  be  in- 
stituted as  will  be  required  to  vindi- 
cate the  administration  of  justice 
from  interferences  of  this  nature. 


WRECKS.      STATE     BOUNDA- 
RIES. 
N.  Y.  CoujBT  OF  Appeals. 
The  People  ex  rel.  Morris  et  al., 
apj>lt8.y  V.  The  Board  of  Supervisors 
of  Richmond  County,  respL 

Decided  April  23, 1878. 

The  State  boondaiy  between  New  York  and 
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r  Jernej,  m  Oxed  in  1S33,  in  %  line  ex- 
ling  tiom  a  design&ted  point  in  the  mid- 

of  the  UndsoD  Rivei  through  the  mid- 

of  uid  river,  of  the  Bay  of  New  York, 
iho  waters  between  Staten  lelnnd  and 
r  JerMj,  and  of  the  Barilan  Ba;  to  the 
a  nea.  On  an  application  fora  mandamiui 
[Mtmpel  the  Bapervisora  of  Richmond 
ntj  to  audit  uid  paj  a  claim  for  the  ez- 
lea  of  removing  k  Booken  wreck  Ijing 
Ji  of  the  centre  of  the  shortest  line  be- 
en New  Jerwj  and  Staten  Island,  Stid, 
■t  the  wreck  waanotin  Richmond  Coun- 
Uld  said  conntj'  was  not  liable,  nnder 
p.  522,  LawB  of  1B60,  for  the  expense  of 
oring  it;  that  tbe  middle  of  Baritan 
,  where,  it  joina  the  main  ocean,  is  the 
Te  of  a  line  from  Sand;  Hook  to  Coney 
nd,  and  at  any  other  point  it  U  the  centre 
tie  eborteat  line  between  the  New  Jersey 
it  and  Staten  Island. 
IB  was  an  appeal  from  an  order 
eneral  Term   revereing  a  jndg- 

rendered  on  report  of  a  referee 
ting  a  peremptory  mandamas 
iBt    the    defendante,    requiring 

to  audit  and  pay  to  the  relators 
1  claimed  hy  them  for  removing 
tck  from  the  Lower  Bay  of  New 

un3er  Chap.  522,  Laws  of  1860, 
1  makes  sach  expense  a  charge 

the  county  within  whose  juris- 
in  each  vessel  or  other  ohstruc- 
nay  be.     The  principal  question 

whether  the  locality  of  the 
c  was  within  the  territorial  limits 
ichmond  County.  Tlie  wreck 
leetion  was  in  the  waters  of  tlie 
r  Bay,  between  St&ten  Island 
!few  Jersey,  near  the  westerly 
<  of  the  main  ship  channel,  and 
westerly  from  the  northerly  end 
mdy  Hook — the  nearest  land  on 
Sew  Jersey  shore — and  1,080 
Bontherly  of  the  centre  of  a 
lassing  tJirough  the  loealitj-of 
rreck  connecting  Sandy  Hook 
the  nearest  land  on  the  Staten 
L    shore.      The   boundary   line  | 


between  New  York  and  New  Jer- 
sey, as  fixed  hy  the  Commissioner  in 
1833,  is  a  line  extending  from  a 
designated  point  in  the  middle  of  the 
Hudson  River  tlirough  "the middle 
of  said  river,  of  the  Bay  of  New 
York,  of  the  waters  between  Staten 
Island  and  New  Jersey,  and  of 
Raritan  Bay  to  the  main  sea." 

Jiichard  H.  Huntley,  for  applts. 

To7npki7tB  Westervelt,  for  respt. 

Held,  That  the  wreck  was  not  in 
Richmond  County  and  said  county  was 
not  liable  for  the  expense  of  remov- 
ing it;  that  the  middle  of  Raritan 
Bay,  where  it  joins  the  main  ocean, 
is  the  centre  of  a  line  from  Sandy 
Hook  to  Coney  Island,  and  at  any 
other  point  it  is  the  centre  of  the 
shortest  line  between  the  New  Jersey 
coast  and  Staten  Island. 

Order  of  General  Term,  reversing 
judgment  for  relators  and  granting 
new  trial,  affirmed. 

Opinion  by  Andrews,  J.  All  con- 
cur, except  Sapalloy  </.,  absent 

SERVICES    IN   EXPECTATION 

OF  LEGACY. 

N.    Y.   Supreme   Coukt.      Genebal 

TsRid.    FiasT  Dbpt. 

Elizal>eth   Hill,   respt.,  v.    Henry 

Kidney  and  Daniel  Mooney,  admin- 

istratoi-s,  t&c,  apptta. 

Decided  April  23, 1878. 
Where  services  are  rendered  in  ezpectatJmi  of 
a  legacy,  and   none  is  given,  tbe  right  of 
action  exists  to  recover  for  the  servioes  ren- 
dered, and  if  the  legacy  is  inadeqnatA  to  the 
valne  of  the  services  rendered,   an  action 
oan  be  maintained  for  the  balance. 
Appeal  fi'om  a  judgment  entered 
1  tlie  report  of  a  referee. 
The  reference  was  under  tlie  statute 
providing  for  disputed  claims  against 
executors  and  administrators. 
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The  referee  found  and  the  evi- 
dence showed  that  the  plainti£E  ren- 
dered services  as  housekeeper  and 
nurse  for  Elizabeth  Adams,  deceased, 
during  her  lifetime,  from  the  first  day 
of  May,  1865,  to  the  first  day  of  May, 
1872,  at  her  request,  and  with  her 
knowledge  and  approbation,  upon 
the  mutual  understanding  that  plain- 
tiff should  be  paid  therefor  what  her 
services  were  reasonably  worth  by 
legacy  out  of  the  estate  of  Elizabeth 
Adams,  deceased. 

That  the  said  Elizabeth  Adams 
departed  this  life  without  making 
any  provision  in  her  last  will  and 
testament  for  the  said  Elizabeth  Hill. 

That  the  said  services  were  reason- 
ably worth  the  sum  of  $12  per 
month.  That  payment  was  demanded 
of  the  administrators  and  refused. 

Upon  the  foregoing  facts  the 
referee  reported  in  favor  of  the 
plaintiff  in  the  sum  of  $1,039.55, 
and  from  the  judgment  entered  on 
such  report  the  appeal  is  taken.  On 
the  appeal  the  appellants  relied  upon 
two  propositions : 

1st,  That  there  is  no  evidence  of 
the  value  of  the  services  rendered. 

2d,  That  where  services  are  ren- 
dered merely  in  expectation  of  a 
legacy  no  action  can  be  maintained 
if  the  legacy  is  not  given. 

W.  C.  Ilolbrookj  for  applts. 

Oeorge  A.  Greenfield^  for  respt 

Heldy  The  findings  of  the  referee 
are  abundantly  sustained  by  the  evi- 
dence. 

Where  services  are  rendered  in 
expectation  of  a  legacy,  and  none  are 
given,  the  right  of  action  exists  to 
i-ecover  for  the  services  rendered, 
and  if  the  legacy  is  inadequate  to 
the  value  of  the   services   rendered^ 


an  action  can  be  maintained  for  the 
balance.     64  N.  Y.,  589. 

Judgment  affirmed. 

Opinion  by  Brady ^  J. ;  DavUy  P. 
t/.,  and  IngaUa^  e/.,  concurring. 


PLEADINGS. 
N.  Y.  Court  of  Appeals. 
Litchult,     applL^     v.      Treadwell 
et  al.,  respts. 
Decided  June  4, 1878. 

In  an  action  upon  a  promissory  note  gvren 
upon  the  parchase  of  personal  property,  an 
answer  setting  np  fraud  in  the  sale,  and 
claiming  damages  on  account  thereof,  is 
sufficient  for  the  recoupment  and  recovery 
of  such  damages ;  it  is  not  necessary  to 
aUege  a  rescission  or  offer  to  rescind  the 
sale. 

Where  there  was  evidence  tending  to  prove 
some  damage  consequent  upon  the  fraud 
aUeged,  and  the  jury  have  made  too  liberal 
an  aUowanoe,  the  Court  below  has  power  to 
correct  the  error,  but  the  Court  of  Appeals 
cannot. 

This  action  was  brought  upon  a 
promissory  note  given  by  defendant 
T.  and  indorsed  by  the  other  defend- 
ants. The  note  was  given  in  pay- 
ment for  a  balance  due  on  a  purchase 
by  T.  of  certain  pei*sonal  property 
and  an  interest  in  a  certain  business, 
including  the  good  will  thereof.  De- 
fendants set  up  as  a  defence  and 
counterclaim  fraud,  and  claimed 
damages  on  account  thereof.  At 
the  close  of  defendants'  evidence 
plaiutifiE  moved  for  judgment  on  the 
srround  that  the  defendants  had  not 
alleged  or  proved  a  rescission,  or  ofiEer 
to  i*esciud  the  sale,  and  hence  that 
fraud  was  no  defence,  and  at  the 
close  of  the  whole  evidence  plaintiff 
again  moved  for  judgment  on  the 
ground  that  no  fraud  had  been 
proved.  These  motions  were  denied. 
Plaintiff  excepted. 
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Z.  -ff".  Churchj  for  applt. 

Ohauncey  Sftaffer^  for  respts. 

i?€2t2,  That  the  answer  was  suffi- 
cient for  the  reconpment  and  recov- 
ery of  damages  on  account  of  the 
fraud. 

Upon  the  trial  there  was  evidence 
tending  to  prove  the  fraud  alleged, 
and  some  damage  consequent  there- 
on. No  question  was  made  at  the 
trial  as  to  the  damage  allowed.  It 
was  claimed,  in  this  Court,  to  have 
been  excessive. 

Ileld^  That  if  the  jury  erred  in 
making  too  liberal  allowance  of 
damages  the  Court  below  had  power 
to  correct  the  error,  but  it  could  not 
be  done  in  this  Court. 

Judgment  of  General  Terra,  af- 
firming judgment  for  defendants, 
affirmed. 

Opinion  by  Earl^  J.  All  concur, 
except  MiUer^  J,y  absent. 


'  :i; 


ALLOWING    PERSONS  INTER- 
ESTED   TO  BE    MADE  PAR- 
TIES. 
N.  Y.   SuPBEME    Court.     General 
Teem.    First  Dept. 
In  the  matter  of  the  petition  of 
Reuben  H.   Cudlipp,  to   be  made  a 
party  plaintiff  in  an  action  between 
Milton  H.  St.  John,j?^.,  v.  The  Max- 
im Gas  Machine  Co.  and  others,  defts. 
Decided  April  23, 1878. 

Great  liberality  is  exercised  by  the  Coarta  in 
aUowing  persons  who  are  shown  to  have  an 
interest  in  a  controver^j  to  become  parties 
to  an  action,  to  enable  them  to  protect  their 
rights.  Injury  is  far  less  likely  to  occur 
from  adding  than  rejecting  x>arties. 

It  is  not,  however,  made  imperative  by  §  452  of 
the  Code  to  grant  snch  an  application  in  all 
cases  without  r^ard  to  the  merits  involved. 

Appeal  from    an  order  made  at 


Special  Term,  directing  that  lleul)cn 
H.  Cndlipp  be  made  a  party  plaintiff 
in  said  action. 

The  object  of  the  St.  John  action, 
to  which  the  petitioner  has  been  made 
a  party,  is  to  have  declared  void  cer- 
tain assignments  of  patents  made  by 
the  defendant,  The  Maxim  Gas  Ma- 
chine Company,  to  the  defendant 
Hawes,  on  or  about  the  thirty-firat  day 
of  July,  1876 ;  and  to  compel  a  re- 
assignment of  the  property  thereby 
conveyed,  and  to  recover  damages 
against  the  defendant  Uawes,  and 
against  the  defendants,  the  Randalls 
and  Fairbanks,  who  were  the  officers 
of  the  company  defendant,  by  whom 
the  assignment  was  made. 

Upon  the  petition  of  the  respondent 
showing  the  pendency  of  said  suit,  and 
that  the  petitioner  is  a  stockholder 
of  the  defendant,  The  Maxim  Gas 
Machine  Co.,  and  that  he  is  inter- 
ested in  the  subject-matter  of  said 
action,  and  explaining  delay  in  mak- 
ing application,  an  order  was  made 
directing  the  petitioner  be  made  a 
party  plaintiff. 

The  St.  John  action  was  brought 
on  his  own  behalf,  and  that  of  all 
other  stockholders  who  may  join,  &c. 

The  application  was  opposed  on 
the  ground,  as  was  alleged,  that  the 
petitioner  had  no  possible  equities 
in  the  case,  and  that  among  other 
things  the  application  was  not  bona 
fide. 

E*  J.  Spinky  for  applt. 

Beach  (6  Brown^  for  respt. 

Ileld^  Courts  are  inclined  to  exer- 
cise great  liberality  in  allowing  per- 
sons who  are  shown  to  have  an  interest 
in  a  controversy  to  become  parties  to 
an  action,  to  enable  them  to  protect 
their  rights.     Injury  is  far  less  likely 
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to  occur  from  adding  thau  rejecting 
parties. 

Assuming,  as  we  do,  that  this  mo- 
tion was  granted  at  Special  Term 
upon  the  ground  of  discretion,  the 
order  should  not  be  reversed,  unless 
the  facts  disclosed  by  the  papers  im- 
peratively demand  it.  We  do  not 
think  such  a  case  is  established  by  the 
appellant,  and  therefore  this  Court 
should  not  interfere. 

Order  affirmed  with  costs. 

Opinion  by  IngalU^  J,;  Davis,  P. 
c7],  and  Brady^  c/.,  concurring. 


EXEMPTION.    WAIVER 
Supreme  Court  of  Illinois. 

Frank  Washburn,  applty  v.  James 
Goodheart 

Decided  June  24, 1878. 

Under  a  statute  exempting  from  execation 
^*  one  yolk  of  oxen,  or  two  hones  in  lien 
thereof,  used  hy  the  debtor  in  obtaining  the 
support  of  his  family,^*  the  condition  is  an* 
snrered  when  the  team  is  hired  to  others  for 
compensation,  which  compensation  g^es 
into  the  general  fund  to  support  the  family, 
as  well  as  where  the  debtor  himself  goes 
with  the  team  as  its  driver  and  adds  the 

'   earning  of  his  labor  to  that  of  the  team. 

An  agreement  by  the  debtor  to  turn  exempt 
property  over  to  one  creditor  is  no  waiver 
of  his  right  as  to  others. 

This  was  an  action  of  trespass 
against  defendant  for  levying  upon, 
as  sheriff,  and  seUing  a  team  of  two 
horses  and  their  harness,  the  prop- 
erty of  plaintiff,  and  which  were 
claimed  to  be  exempt. 

The  levy  and  sale  were  by  virtue 
of  an  execution  issued  upon  a  judg- 
ment in  favor  of  John  V.  Farwell  ife 
Co.,  and  against  plaintiff  for  some 
$400. 

Among  other  property  exempt  by 
statute  from  execution,  it  is  provided, 
"  when  the  debtor  is  a  head  of  a  fam- 


ily, and  resides  with  the  same,"  there 
shall  be  exempt  from  execution,  &c., 
"  one  yoke  of  oxen,  or  two  horses  in 
lieu  thereof,  used  by  the  debtor  in 
obtaining  the  support  of  his  family, 
not  exceeding  in  value  $200,  and  the 
harness  therefor,  not  exceeding  in 
value  $40.*^    E,  S.,  1874,  p.  499,  §  13. 

It  appeared  that  plaintiff  had, 
shortly  before  the  levy  of  the  execu- 
tion, been  conducting  a  cutlery  store 
at  Shirley  in  McLean  County,  but  at 
that  time  was  residini?  in  Blooming- 
ton,  and  was  not  engaged  in  any  busi- 
ness. The  horses  were  kept  in  his 
stable  at  Shirley,  and  he  furnished 
their  feed ;  and  he  had  been  in  the 
habit  of  using  them  or  having  them 
used  in  hauling  for  himself  when  he 
had  work  of  that  kind  for  them ;  and 
when  they  were  not  thus  used  they 
were  driven  by  one  Nelson,  who  took 
care  of  them  and  employed  them  in 
such  jobs  of  hauling  for  comj>ensa- 
tion  as  he  or  plauitiff  could  obtain — 
Nelson  receiving  one-half  of  the 
amount  thus  made,  after  deducting 
ex}>enses,  and  plaintiff  the  other  half. 

When  the  team  was  levied  upon,  it 
was  being  used  by  Nelson  in  hauling 
potatoes,  at  Bloomington,  under  this 
arrangement. 

Judgment  was  rendered  in  favor 
of  defendant,  and  plaintiff  appealed. 

Held^  Error.  That  the  team  and 
liamess  were  exempt  under  the  stat- 
ute. Statutes  relating  to  exemption 
are  not  tc  be  construed  strictly,  but 
60  as  to  carry  out  the  obvious  inten- 
tion of  the  Legislature  in  making 
them.     61  111.,  449. 

The  words  "  used  bv  the  debtor  in 
obtaining  the  support  of  his  family," 
are  general,  and  restricted  to  no  par- 
ticular mode  of  use.    They  are  an- 
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when  the  team  is  hired  to 
for  a  compensation,  whidi 
B&tion  goes  into  the  general 
)  Bnpix)rt  the  family,  as  well 
e  the  debtor  himself  goes  with 
n  as  its  driver  and  ^ds  the 

of  his  labor  to  that  of  the 

im  kept  for  pleasare  merely  is 
;hin  either  tlie  letter  or  the 
i  the  statute.  The  team  must 
t  and  nscd  in  good  faith  to 
ite  to  the  means  of  support  of 
lily  ',  but  when  it  is  thus  kept 
•A,  we  do  not  consider  it  im- 
by  whom  it  is  taken  care  of 
d.  In  this  matter,  as  in  very 
thers,  the  act  of  the  agent  or 
is  to  be  regarded  as  the  act 
^rindpal  or  master.  The  use 
se,  whetlicr  by  hia  own  liands, 
lose  of  another. 
8  claimed  that  appellant  had 
his  right  to  claim  the  prop- 
exempt.  It  appeared  that 
me,  perhaps  a  month  or  more 
the  levy  of  the  execution,  ap- 
being  indebted  to  Etnish  & 
reys  to  the  amount  of  $1,000, 
with  them  to  tnrn  over  the 
:  goods  which  he  had  in  his 
Shirley,  and  the  horses  and 
levied  upon  and  a  wagou ; 
y  were,  as  he  says,  to  protect 
linst  this  execution  ;  or,  as 
7,  to  buy  the  execution  and 
n  time.  Ho  turned  over  the 
E  goods  to  them,  and  they 
,  man  in  possession ;  but  the 
nd  harness  were  not  surren- 
1  them,  nor  did  they  ever  de- 
leir  possession.  Shortly  after 
&  Humphreys  obtained  pos- 
)f  tlie  goods,  appellant  retook 
id  they  then  replevied  them 


from  him,  and  had  the  execution 
levied  upon  the  horses,  and  harness 
and  wagon. 

Ileld,  That  this  agreement  cannot 
be  construed  as  a  waiver  of  any  right 
to  claim  the  benefit  of  tiie  exemption 
law.  If  the  property  was  exempt 
from  execution,  then  appellant  was 
at  liberty  to  sell  it  or  mortgage  or 
pledge  it,  as  he  pleased,  without  re- 
gard to  the  execution.  17  III.,  TS ; 
21  Id.,  104. 

Appellant  never  agreed  that  the 
property  should  be  seized  and  sold  on 
the  execution ;  and  lioush  &  Hum- 
phreys surely  do  not  show  a  superior 
right  to  tlie  property,  when  they 
never  have  had  possession  of  it,  and 
make  no  pretense  that  they  have 
complied  with  the  contract  by  which 
tbey  were  entitled  to  have  its  pos- 
session. 

Judgment  reversed  and  case  re- 
manded. 

Opinion  by  Seholjidd,  J. 

CONSTITUTIONAL  LAW.    POS- 
TAL KEGULATIONS. 
U.  S.  Sui'EEME  Court. 
Matter  of  Jackson.  (October,  1877.) 

S«ction  8894  of  the  TJ.  8.  Bey.  Statu. ,  prohib- 
iting the  use  ot  Uie  raaila  for  tracBpOEtiug 
letters  or  oiicalara  relating  to  lotleiiea,  &c. , 
is  oanstitutionol  and  valid. 

In  the  enforcement  of  postal  reflations  let- 
teiB  and  aenled  paclcagea,  snhject  to  letter 
post^e,  can  only  be  opened  and  examined 
nudai  like  wariaat,  iasned  upon  similar  oath 
or  offlrmation,  particulacly  describing  the 
thing  to  be  seized,  as  is  required  when  papers 
are  subjected  to  uaroh  in  one's  own  hausa- 
botd. 

Regulations  against  the  transportation  in  the 
moil  of  printed  matter  whieh  is  open  to  ia- 
Bpeotion  cannot  be  enforced  so  as  to  inter- 
fere with  the  freedom  of  the  press.  If, 
therefore,  printed  matter  be  excluded  from 
the  mails,  its  tiansportation  in  any  other 
w^  cannot  be  forbidden  by  CongieBB. 
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Begfulations  exdading  matter  from  the  mails 
may  be  enforced  upon  oompetent  evidenoe 
of  their  violation  obtained  in  other  ways 
than  by  the  examination  of  letters  and 
sealed  packages ;  and  as  to  objectionable 
printed  matter,  which  is  open  to  exam- 
ination, they  may  be  enforced  in  a  similar 
way,  by  the  imposition  of  penalties  for  their 
violation  through  the  Courts,  and  in  some 
cases  by  the  direct  action  of  the  officers  of 
the  postal  service,  who  in  many  cases  may 
act  npon  their  own  inspection,  and  from 
the  nature  of  the  case  must  act  without 
other  prool 

Where  a  prisoner  is  convicted  and  sentenced 
to  pay  a  fine,  it  is  within  the  discretion  of 
the  Court  to  commit  him  until  the  fine  is 
paid. 

On  petition  for  writs  of  habeas  cor- 
piuf  and  certiorari. 

The  petitioner  was  indicted  in  the 
Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New 
York,  under  §  3894  of  the  Revised 
Statutes  as  amended  in  1876,  for 
knowingly  and  unlawfully  depositing 
on  the  23d  of  February,  1877,  at  that 
district,  in  the  mail  of  the  United 
States,  to  be  conveyed  in  it,  a  circular 
concerning  a  lottery  offering  prizes, 
inclosed  in  an  envelope  addressed  to 
one  J.  Ketcham,  at  Gloversville,  New 
York. 

Upon  being  arraigned  the  peti- 
tioner stood  mute,  refusing  to  plead, 
and  thereupon  a  plea  of  not  guilty 
was  entered  in  his  behalf  by  order  of 
the  Court.  Rev.  Stat.,§  1032.  He 
was  subsequently  tried,  convicted, 
and  sentenced  to  pay  a  fine  of  $100, 
with  the  costs  of  the  prosecution,  and 
to  be  committed  to  the  county  jail 
until  the  fine  and  costs  wore  paid. 
Upon  his  commitment,  which  fol- 
lowed, ho  presented  to  this  Court  a 
petition  alleging  that  he  was  impris- 
oned and  restrained  of  his  liberty  by 
the  marshal  of  the  Southern  District 


of  New  York,  under  the  conviction ; 
that  such  conviction  was  illegal,  and 
that  the  illegality  consisted  in  this: 
that  the  Court  had  no  jurisdiction  to 
punish  him  for  the  acts  charged  in  tlio 
indictment ;  that  the  Act  under  which 
the  indictment  was  drawn  was  uncon- 
stitutional and  void,  and  that  the 
Court  exceeded  its  jurisdiction  in 
committing  him  until  the  fine  was 
paid.  He  therefore  pi'ayed  for  a 
writ  of  habeas  corpus  to  be  directed 
to  the  marshal  to  bring  him  before 
the  Court,  and  a  writ  of  certiorari 
to  be  directed  to  the  clerk  of  the 
Circuit  Court  to  send  up  the  record 
of  his  conviction,  that  this  Court 
might  inquire  into  the  cause  and 
legality  of  his  imprisonment.  Ac- 
companying the  petition,  as  exhibits, 
were  copies  of  the  indictment  and  of 
the  record  of  conviction.  The  Court, 
instead  of  ordering  that  the  writs 
issue  at  once,  entered  a  rule,  the 
counsel  of  tlie  petitioner  consenting 
thereto,  that  cause  be  shown,  on  a 
day  designated,  why  the  writs  should 
not  issue  as  prayed,  and  that  a  copy 
of  the  rule  be  served  on  the  Attorney- 
General  of  the  United  States,  the 
marshal  of  the  Southern  District  of 
New  York,  and  the  clerk  of  the  Cir- 
cuit Court.  The  Attorney-General, 
for  himself  and  others,  answered  the 
rule  by  averring  that  the  petition  and 
exhibits  do  not  make  out  a  case  in 
which  this  Court  has  jurisdiction 
to  order  the  writs  to  issue,  and  that 
petitioner  is  in  lawful  custody  by 
virtue  of  the  proceedings  and  sentence 
mentioned  in  the  exhibits,  and  the 
commitment  issued  thereon. 

No  question  was  raised  as  to  the 
evidence  upon  which  petitioner  was 
convicted,  nor  did  it  appear  whether 
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the  envelope  containing  the  circular 
■was  sealed  or  left  open  to  examina- 
tion. 

Held,  Tliattho  Act  is  constitutional 
and  valid.  The  power  vested  in  Con- 
gress, "to  establish  post-offices  and 
poat-roada,"  embraces  the  regulation 
of  tlie  entire  postal  system  of  the 
conntry-  The  riglit  to  designate 
what  shall  be  carried  necessarily  in- 
volves the  right  to  determine  what 
shall  be  excluded.  The  difficulty  at- 
tending the  subject  arises,  not  from 
tlie  want  of  power  in  Congress  to  pre- 
scribe regulations  as  to  what  shall 
constitute  mail  matter,  bat  from  the 
the  necessity  of  enforcing  tliem  con- 
sistently with  rights  reserved  to  the 
people,  of  far  greater  importance 
than  the  transportation  of  the  mail. 
In  their  enforcement  a  distinction  is 
to  be  made  between  different  kinds 
of  mail  matter ;  between  wliat  is  in- 
tended to  be  kept  free  from  inspec- 
tion, such  as  letters  and  scaled  pack- 
ages subject  to  letter  postage,  and 
what  is  open  to  inspection,  such  as 
newspapers,  magazines,  pamphlets, 
and  other  printed  matter,  purposely 
left  in  a  condition  to  be  examined. 
Letters  and  sealed  packages  of  this 
kind  in  the  mail  are  as  fully  guarded 
from  examination  and  inspection,  ex- 
cept as  to  their  outward  form  and 
weight,  as  if  they  were  retained  by 
the  parties  forwarding  them  in  their 
own  domiciles.  The  constitutional 
guaranty  of  tlie  riglit  of  the  people 
to  be  secure  in  their  papers  against 
unreasonable  searches  and  seizures  ex- 
tends to  their  papers,  thus  closed 
against  inspection,  wherever  they 
may  be.  Whilst  in  the  mail  they  can 
only  be  opened  and  examined  niider 
like  wan-ant,  issued  upon  similar  oath 


or  atHi'mation,  particularly  describing 
the  tiling  to  be  seized,  as  is  required 
when  ])apers  are  subjected  to  search 
in  one's  own  household.  No  law  of 
Congress  can  place  in  the  hands  of 
officials  connected  with  the  postal 
service  any  authority  to  invade  the 
secrecy  of  letters  and  such  sealed 
packages  In  the  mail ;  and  all  regula- 
tions adopted  as  to  mail  matter  of  this 
kind  must  be  in  subordination  to  the 
gi-cat  principle  embodied  in  the 
fourth  amendment  of  the  Constitu- 
tion- 

Nor  can  any  regulation  be  en- 
forced against  the  tiaiisportation  of 
printed  matter  in  the  mail  which  is 
open  to  examination  so  as  to  inter- 
fere in  any  manner  with  the  freedom 
of  the  press.  Liberty  of  circulating 
is  as  essential  to  that  freedom  as  lib- 
erty of  publishing;  indeed,  without 
tlie  circulation,  the  publication  would 
be  of  little  value.  If,  therefore, 
printed  matter  be  excluded  from  the 
mails,  its  transportation  in  any  other 
way  cannot  be  forbidden  by  Con- 
gress. 

Whilst  regulations  excludtng  mat- 
ter from  tlie  mail  cannot  be  enforced 
in  a  way  which  would  require  or  per- 
mit an  examination  into  letters  or 
sealed  packages,  subject  to  letter  post- 
age, without  warrant  issued  upon 
oath  or  affirmation,  in  the  search  for 
prohibited  matter,  they  may  be  en- 
forced upon  competent  evidence  of 
their  violation  obtained  in  other  ways, 
as  from  the  parties  receiving  the  let- 
ters or  packages,  or  from  agents  de- 
positing them  in  the  post-office,  or 
othei-s  cognizant  of  the  facts.  And 
as  to  objectionable  printed  matter, 
which  is  open  to  exainiuation,  the 
regulations   may  be  enforced  in  a 
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similar  way,  by  the  imposition  of 
penalties  for  their  violation  thi-ongh 
the  Courts  ;  and  in  some  eases  by  the 
direct  action  of  the  officere  of  tlie  post- 
al service.  In  many  instances  those 
ofBcere  can  act  upon  their  own  inspec- 
tion, and,  from  the  nature  of  the 
ease,  must  act  without  other  proof, 
as  where  the  postage  is  not  prepaid, 
or  where  there  is  an  excess  of  weight 
over  the  amount  prescribed,  or  where 
the  object  is  exposed,  and  shows  un- 
mistakably that  it  is  pi*oliibited,  as  in 
the  case  of  an  obscene  picture  or 
print  In  such  cases  no  difficulty 
arises,  and  no  principle  is  violated,  in 
excluding  the  prohibited  articles  or 
refusing  to  forward  them.  The  evi- 
dence respecting  them  is  seen  by  every 
one,  and  is,  in  its  nature,  conclusive. 

AUo  heldy  That  the  commitment 
of  the  petitioner  to  the  county  jail 
nntil  his  fine  is  paid  was  within  the 
discretion  of  the  Court  under  the 
statute. 

Application  denied. 

Opinion  by  Field^  J. ' 


RELIGIOUS     CORPORATIONS. 

DAMAGES. 

N.  Y.  CoDKT  OP  Appeals. 

Tlie  Madison  Ave.  Baptist  Church, 

respt.y  V.  The  Baptist  Church  in  Oliver 

Street,  apj)lt 

Decided  March  19, 1878. 

Where  an  order  of  the  Supreme  Ck>iirt  has 
been  gpiuited  upon  insufficient  grounds,  it 
cannot  be  upheld  by  showing  that  facts  ex- 
isted, which  were  not  presented,  which 
would  have  given  the  Court  jurisdiction. 

Plaintiff,  being  largely  indebted  upon  mort- 
gage and  otherwise,  entered  into  an  ar- 
rangement with  defendant  by  which  de- 
fendant was  to  absorb  plaintifTs  property, 
assume  its  debts,  take  its  corporate  name, 
and  receive  its  members  into  its  oongrega-  • 
Hon,   and  they  were  to  take  part  in  the  | 


government  of  the  oozporation  and  use  the 
church  edifice.  An  order  was  obtained 
from  the  Supreme  Court  authorizing  the 
conveyance  of  the  property,  and  the  ar- 
rangement was  carried  out.  In  an  action  to 
recover  possession  of  the  property,  Hekl^ 
That  the  facts  did  not  authorize  the  grant- 
ing of  the  order,  that  the  fact  that  the 
arrangement  was  consummated  did  not 
render  the  conveyance  valid;  that  the 
defendant  was  a  mortgagee  in  possession 
and  entitled  to  retain  possession  until  re- 
paid what  it  had  advanced  on  the  faith  of 
the  property;  that  plaintiff  should  pay 
to  defendant  the  amount  advanced  with 
interest,  and  that  for  the  use  of  the 
premises  defendant  should  bear  aU  ex* 
penses  of  insurance,  repairs,  taxes,  and 
for  keeping  up  the  services,  and  should  lose 
the  interest  upon  the  money  paid  upon 
plaintiff's  debts  during  the  time  it  occupied 
the  premises. 
The  general  rule  that  a  mortgagee  in  posses- 
sion shaU  account  for  the  rents  and  profits 
of  the  mortgaged  premises  does  not  apply 
to  a  case  where  the  premises  are  not  used 
or  intended  to  be  used  for  pecuniary  gain. 

This  action  was  brought  by  plain- 
tiff to  recover  possession  of  its  church 
property,  occupied  by  defendant  It 
ap]>eared  that  in  1862  plaintiff  owned 
a  church  edifice,  but  was  largely  in 
debt,  its  property  being  heavily  mort- 
gaged. It  entered  into  an  arrange- 
ment with  defendant  by  which  the 
latter  was  to  absorb  all  plaintiff's 
property,  assume  its  debts,  take  its 
corporate  name,  and  receive  its  mem- 
bera  into  its  congregation,  and  they 
were  to  take  part  in  the  government 
of  the  corporation,  and  to  use  *  the 
church  edifice.  Plaintiff  presented 
a  petition  setting  forth  the  above 
facts  to  the  Supreme  Court,  and 
asked  for  an  order  authorizing  the 
conveyance.  The  order  was  grant- 
ed, the  arrangement  with  defend- 
ant was  carried  out,  the  latter,  pay- 
ing the  plaintiff's  indebtedness,  and 
the  property  was   conveyed   to  the 
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defend&iit.  Upon  a  prior  appeal  to 
this  Court  it  waa  held  that  the  Sa- 
preine  Court  had  no  jurisdiction  to 
grant  tlie  order  authorizing  the  con- 
veyance to  defendant,  no  sufficient 
grounds  having  been  shown,  and  that 
bence  the  conveyance  was  invalid. 

William  li.  Martin  and  Samuel 
Hand,  for  appit. 

George  K  Comstock  and  Addison 
Bi-own,  for  i-espt. 

Held,  That  the  jnriBdiction  of  the 
Supreme  Court  depended  upon  the 
facta  before  it  when  it  was  made, 
and  that  its  jurisdiction  cannot  now 
be  upheld  by  showing  tliat  facts  ex- 
isted which  were  not  presented  to  it, 
and  which  would  have  given  it  juris- 
diction. 

Also    held.    That    the     Supreme 
Court  would  not  have  been  author- 
ized to  grant  the  order,  because  the 
■  facts  do  not  s'how  a  sale  within  the 
meaning  of  §  H  of  the  Act  of  1813. 

Also  held,  That  although  the  ar- 
rangement connected  with  the  con- 
veyance had  been  consuinmated,  and 
the  conveyance  executed,  tliis  would 
nut  make  it  valid. 

Also  held,  Tliat  it  waa  not  illegal 
for  plaintiff  to  put  defendant  in  pos- 
aession  of  its  property  upon  some  ar- 
rangement by  which  it  was  to  main- 
tain the  services  and  pay  plaintifPs 
debts,  and  it  could  give  defendant  a 
lien  upon  its  property  for  any  ad- 
vances made  for  itsbenelit,  27  Barb., 
52;  that  plaintiff  could  not  recover 
back  the  property  and  also  retain  the 
consideration  paid  therefor;  it  was 
bound  to  restore  to  defendant  all  it 
had  received  on  account  of  the  con- 
vevanre.  38  N.  Y.,  165;  17  Id.,  80;  10 
H."  1.  Caa.,  (573 ;  5  De  G.  and  S.,  451. 

Also  lield,  Ttiat  defendant  having 


paid  up  the  mortgages  as  agreed  with 
plaintiff,  was  a  mortgagee  in  po8Be»- 

aion  and  could  retain  such  posaession 
against  plaintiff,  the  mortgagor,  until 
the  amount  paid  on  the  mortgages  was 
paid  back.  14  Wend.,  233;  15  Id., 
248;  21  N.  Y.,343;  54  Id.,  599;  2 
Black.,  U.  S.,  575. 

Also  held.  That  plaintifPa  debts 
not  secured  by  mortgage  which  were 
paid  by  defendant,  having  been  paid 
at  plaintiff's  renuest  and  upon  the 
faith  of  its  property,  while  defend- 
ant was  in  possession  with  plaintiff's 
assent,  the  latter  should  be  required 
to  do  equity  by  paying  defendant  the 
amount  paid  on  these  debts.  4  Paige, 
53;  10  Id.,  49;  31  Penn.  St.,  459; 
6i  Id.,  215  ;  100  Mass.,  270 ;  6  Beav., 
246 ;  10  H.  L.  Caa.,  673 ;  1  W.  & 
T.  L.  Gas.  {oth  ed.),  363-366. 

Also  held.  That  the  general  rule 
that  a  mortgagee  in  possession  shall 
account  for  the  rents  and  protits  of 
the  mortgaged  premises  was  not  ap- 
plicable, the  property  not  being  used 
or  intended  to  be  need  for  pecuniary 
gain ;  that  plaintiff  should  pay  de- 
fendant the  amount  it  paid  upon 
plaintiffs  debts  at  the  time  of  tlie 
conveyance  and  interest  thei-eon  until 
defendant  took  possession  of  the  prop- 
erty, and  upon  the  principal  and  in- 
terest thus  paid  defendant  siiould  be 
allowed  interest  from  the  time  posses- 
sion was  again  delivered  to  plain- 
tiff; that  for  the  use  of  the  premises 
defendant  should  bear  all  the  eS[>enseB 
of  insurance,  repairs,  taxes,  and  for 
maintaining  and  keeping  up  the 
church  and  its  aervices,  and  should 
lose  the  interest  upon  tlie  money  paid 
upon  plaintiff's  debts  during  tlie  time 
it  occupied  the  premises.  53  N. 
Y.,  188;    2  Taunt,  145;  5  Oh.  App. 
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Caa.,  716 ;  L,  R,  2  Q.  B.  Div.,  189, 
387. 

Judgment  of  General  Term,  affirm- 
ing judgment  below  adjudging  deed 
to  defendant  invalid,  affirmed,  and  in 
other  respects  reversed. 

Opinion  by  Ea7'l^  J.  All  concur, 
except  AUeriy «/!,  not  sitting,  and  Mil- 
IcTj  e/1,  not  voting. 


PERJURY.    DE    FACTO   OFFI- 
CERS. 

N.    T.     SUPKEMB    COUKT.        GeNEBAL 

Tkrm.     First  Dept. 

Thomas  S.  Lambert,  plff.  in  error ^ 
V.  The  People  of  the  State  of  New 
York,  defU,  in  error. 

Decided  July  30, 1878. 

The  want  of  proper  qualificatioiiB  of  a  notary 
public  appointed  by  the  proper  authority 
can  be  inqnired  into  only  in  a  direct  pro- 
ceeding for  the  removal  of  the  notaiy. 

His  acts  under  color  of  office  are  valid. 

Upon  the  trial  of  an  indictment  for  perjury  it 
is  unnecessaiy  for  the  prosecution,  haying 
shown  the  appointment  of  the  notary  before 
whom  the  false  oath  was  taken,  to  show 
that  such  notary  took  the  oath  of  office. 

The  declarations  of  A.,  to  whom  B.  has  been 
referred  for  information  as  to  particular 
facts  by  C. ,  are  competent  evidence  against 
0. 

Writ  of  error  to  the  Oyer  and  Ter- 
miner to  review  tlie  conviction  of  the 
plaintiflE  in  error  of  the  crime  of 
perjury. 

The  offence  charged  consisted  in 
the  prisoner's  swearing  to  an  affidavit, 
required  by  law,  verifying  the  assets 
of  the  American  Popular  Life  Insur- 
ance Co.,  of  which  the  prisoner  was 
president,  which  affidavit  was  fur- 
nished to  the  Insurance  Department 
of  the  State  of  New  York. 

The  falsehood  alleged  was  in  swear- 
ing to  the  amount  of  three  items  as 
constituting  assets  of  the  company : 


Loans  on  pledge  of  stock,  &o... $26,513. 03 

Cash 80,475. 78 

Gross  premiums  due  and  unre- 
ported on  policies  iu  force, 
December  18,  1876 66,576.86 

Several  alleged  errors  of  the  Court 
below  are  urged  upon  the  considera- 
tion of  the  Court. 

1st.  That  the  Court  erred  in  reject- 
ing evidence  of  the  residence  of  the 
notary  public  before  whom  the  indict- 
ment alleged  the  oath  was  taken.  Tiie 
evidence  was  rejected  upon  the 
ground  that  it  was  immaterial.  It 
was  claimed  by  the  prisoners  counsel 
that  the  notary  was  a  resident  of  New 
Jersey  at  the  time  the  oath  was  taken, 
and  had  been  a  resident  of  New  Jer- 
sey for  eighteen  months  prior  thereto. 

2d.  That  the  prosecution  failed  to 
show  that  the  notary  ever  took  the 
oath  of  office,  and  the  motion  to 
direct  an  ac.quittal  should  have  been 
granted. 

3d.  That  the  evidence  of  the  wit- 
ness, McCall,  who  examined  into  the 
company's  affairs,  as  to  what  Reid^ 
an  employee  of  the  company,  to 
whom  the  witness  had  been  referred 
by  the  president,  said,  and  which 
declarations  were  admitted  against 
objection,  was  improper,  exception 
being  taken  to  the  aduiission  of  such 
declarations. 

James  M.  Smithy  for  plff.  in  error, 

B.  K,  PheljpSy  for  defts.  in  error. 

Ileldy  The  evidence  satisfies  us 
that  the  statements  alleged  to  be 
false  were  clearly  so,  and  prisoner 
must  have  known  it  when  the  affi- 
davit was  made. 

That  the  appointment  of  the  notary 
public  by  the  Governor  was  shown. 
That  it  is  made  the  duty  of  the  Gov- 
ernor to  pass  upon  the  qualifications 
of  notaries,  and  the  want  of   such 
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ioiie  must  be  refericd  to 
in  a  direct  proceeding  for 
val  of  the  unqualified  per- 
j  at^ts  of  Biich  de  facto  ofti- 
od.  3Keye8,447;SPaige, 
arb.,  3:30;  4  Deuio,  170;  1 
J ;  8  N.  r.,  67. 
ese  autlioriCies  sustain  the 
of  llie  person  acting  under 
office. 

further,  That  the  prosecn- 
uot  bound  to  sliow  aftirm- 
at  the  notary  had  actually 
I  oath  of  offi<!C.  57  N.  Y., 
.  Y.,  67;  10  John.,  167. 
le  declarations  of  Beid,  to 
e  witness  making  the  ex- 
I  into  the  affairs  of  tlie  coin- 
been  referred  by  the  presi- 
e  competent. 

0  evidence  was  abundant  to 
le  verdict  witlioiit  tlie  evi- 
Reid's  declarsitioiiB, 

w  violated  in  the  case  was 
le  most  necessary  character, 

1  the  violation  is  dear,  as  in 
the  Court  should  not  be 

find  grounds  to  allow  the 
;  to  escape.    There  was  no 

2nt  affirmed. 

I  by  Donahue,  J.  /  IngaUs 

•ence,  JJ.,  concurring. 

AD  COMPANIES.  DAM- 
AGES. 
''.  CotTHT  OF  Appeals. 
,   respt.y  V,   The  K.  Y.  C. 
!IR.  Co.,  applt. 
i  March  26, 1878. 
iggage,  wbich  waa  checked  to  go 
irealloAJbauTor  Troy  by  roil,  And 
New  York  by  boat,  was  delivered 
1  defendant,  who  transported  it  to 
(  and  placed  it  in  its  baggage 


room.  When  plaintiff  demanded  it  it  conld 
not  be  foand.  Iliid,  That  defendant  in- 
cured  at  least  the  responsibility  of  a  ware- 
hoaseman,  and  was  bound  to  exercise  or- 
dinary care  in  the  keeping  and  deliver;  of 
the  baggage ;  that  it  was  boood  to  uhow 
that  the  bi^gsge  had  disappeared  from  the 
room  vritboDt  its  fault ;  that  neither  the 
oonpaDy  to  which  plaintiff  delivered  his 
bag^iage  fortraiispiirtation  nor  its  employees 
were  Ma  ogeala  in  any  sense  that  would 
bind  him  by  their  acts. 
In  plaintiff's  bagg7>^  there  were  thirty-nine 
English  sovereigns.  The  Court  charged  that 
he  was  entitled  to  recover  their  value  if  the 
jury  found  that  the  amount  was  a  proper, 
reasonable,  and  necessary  one  for  him  to 
carry  in  his  baggage  for  his  joumey,  and 
In  deciding  this  they  conld  comiider  his 
position  and  drcnmstances,  the  length  and 
character  of  his  journey,  the  contingencies 
that  might  naturally  arise,  and  the  fact  that 
he  was  in    a    foreign  country.     Held,  No 

There  was  also  in  the  baggage  some  clothing 
partly  worn.  The  Conrt  charged  thot  be 
was  entitled  to  recover  the  full  value  of 
the  clothing  for  nse  to  him  in  New  York, 
and  not  merely  what  it  oould  be  sold  for  in 
money.     Seld,  No  error. 

Plaintiff  made  a  contract  at  Mont- 
real to  be  carried  by  raili-oad  to  Ti-oy 
or  Albany,  and  from  thence  by  boat  to 
New  York.  Ilis  baggage  was  checked 
to  go  by  the  same  i-uute.  It  was  car- 
ried to  Troy  by  rail,  and  there  deliv- 
ered by  the  railroad  agent  to  defend- 
ant, who  transported  it  to  New  York 
and  placed  it  in  its  baggage  room  on 
the  afternoon  of  October  9th,  and  it 
i-emained  there  until  October  12th, 
between  8  A.  M.  and  noon,  when 
plaintiff  demanded  it  and  it  could 
not  be  found.  This  case  is  reported 
on  a  former  appeal  in  3  W.  Dig.,  260 ; 
67  N.  Y.,  11. 

Frank  Loomis,  for  applt. 

Albert  Stickney,  for  respt. 

Held,  That  defendant  incurred  at 
least   the  responsibility  of   a  ware- 
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houseman,  and  was  obliged  to  exercise 
ordinary  care  in  the  keeping  and 
delivery  of  the  baggage ;  that  de- 
fend.nnt  was  bound  to  show  that  the 
baggage  had  disappeared  from  its 
room  without  its  fault 

Also  held^  That  the  railroad  com- 
pany who  had  contracted  to  carry 
plaintiff  were  not  his  agents  but  were 
contractors  with  him,  and  owed  him 
the  duty  to  carry  him  and  his  bag- 
gage as  they  had  agreed  ;  that  their 
employees  were  not  his  agents  in  any 
sense  that  would  bind  him  by  their 
acts. 

It  appeared  that  in  plaintiff's  bag- 
gage there  were  thirty-nine  English 
sovereigns  worth  $218.40,  and  the 
Court  charged  the  jury  that  they 
should  allow  their  value  if  they  found 
that  the  amount  of  them  was  a 
proper,  reasonable,  and  necessary 
amount  for  the  plaintiff  to  carry  with 
him  in  his  baggage  for  his  journey, 
and  in  deciding  this  they  should  con- 
sider the  position  and  circumstances 
of  plaintiff,  the  length  and  character  of 
his  journey,  the  contingencies  and  ac- 
cidents that  might  naturally  arise,  and 
the  fact  that  he  was  in  a  foreign 
country.  Defendant  excepted  and 
claimed  that  it  was  not  liable  for  the 
sovereiorns. 

Held,  That  the  charge  was  as 
favorable  to  defendant  as  the  law  re- 
quired. 

Plaintiff  had  some  clothing  in  his 
baggage  which  had  been  partly  worn. 
The  Court  charged  that  he  was  en- 
titled to  recover  the  full  value  of  the 
clothing  for  use  to  him  in  New  York 
and  not  merely  what  it  could  be  sold 
for  in  money. 

Ileldj  No  error. 

Judgment  of  General  Term,  af- 


firming   judgment    on    verdict    for 
plaintiff,  affirmed. 

Opinion  by  lHarl,  J.    All  concur, 
except  Alleriy «/".,  not  sitting. 


ACTION    AGAINST    SnERIFF. 
STATUTE  OF  LIMITA- 
TIONS. 
N.   Y.   SuPBEMK  Court.     General 
Term.    First  Dept. 

Henry  C.  Snebly,  rey>ty  v.  Wm.  C. 
Conner,  Sheriff,  ajyplt 

Decided  April  23, 1878. 

An  action  npon  a  liability  inoarred  hy  a  sber- 
ifP,  hj  reason  of  an  act  done  in  his  official 
capacity,  must  be  broaght  within  one  year 
from  the  time  raoh  cause  of  action  accrued. 

Where  a  sheriff  levies  under  an  attachment, 
but  does  not  remove  and  sell  the  property 
until  some  time  afterwards  under  an  execu* 
tion,  and  an  action  is  brought  against  the 
sheriff  for  a  conversion  of  the  property  so 
levied  upon  and  afterwards  sold,  more  than 
one  year  after  the  levy  under  the  attach- 
ment, and  less  than  one  year  after  the  sale, 
and  the  complaint  alleges  the  wrongful  con- 
version was  made  when  the  levy  under  the 
attachment  was  made,  such  action  is  barred 
by  the  statute. 

Appeal  from  a  jndgment  entered 
upon  the  verdict  of  a  jury. 

Action  against  defendant  to  re- 
cover for  the  alleged  wrongful  con- 
version by  defendant,  then  Sheriff  of 
New  York  County,  of  personal  prop- 
erty claimed  to  be  owned  by  plain- 
tiff. The  complaint  alleged  the 
wrongful  conversion  took  place  about 
the  14th  day  of  October,  1874. 

The  answer  admitted  defendant 
was  sheriff  at  the  times  mentioned  in 
the  complaint,  put  in  issue  nearly  all 
the  material  allegations  of  the  com- 
plaint and  set  up,  by  way  of  justifica- 
tion, the  seizure  of  the  property  des- 
cribed in  the  complaint,  by  virtue  of 
an  attachment  issued  to  defendant  as 
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leriff  of  New  York  County,  in  the 
lit  of  one  Williams  v.  Somelino, 
id  tlie  sale  of  the  property  by  vir- 
le  of  a  levy  under  an  execution 
^terwards  iF^ned  to  defendant,  npon 
judgment  recovered  by  said  Wil- 
ima  ill  said  action  of  WillianiB  v. 
omelino,  and  for  additional  defence 
le  answer  interposed  the  one  yeai- 
atiite  of  limitations. 
Tlie  evidence  sliowed  that  the 
roperty  in  question  was  seized  by 
le  sheriff  upon  tlie  attachment 
:aiiiBt  Somelino  within  a  day  or  two 
ter  October  14,  1874,  bnt  not  re- 
oved ;  that  judgment  was  recovered 
;ainst  Somelino  by  Williams,  Jann- 
■y  25, 1875,  and  that  on  the  23d  day 
'  February-,  1875,  the  pi-operty  was 
moved  and  sold  by  the  sheriff  un- 
3r  the  execntion  issued  in  said  suit, 
he  present  action  was  commenced 
ecember  21, 1875. 
The  evidence  uiwn  the  ti-ial  wns 
inflicting  upon  the  issne  whether 
e  property  was  owned  by  plaintiff 
■  Somelino. 

At  tlie  close  of  the  case  defendant's 
lunsel  asked  for  a  dii^niissal  of  the 
imi>laiiit  upon  the  gmund  that  this 
tion  is  barred  by  the  Ai:t  of  the 
jgislatnre,  entitled  "an  Act  in  re- 
tion  to  Sberiffd,"  passed  April  2G, 
171. 

The  Court  refused  bo  to  do,  and 
e  defendant  excepted  to  such  re- 
sal. 

The  case  was  submitted  to  the  jnrj 
Kill  the  question  as  to  the  owiier- 
ip  of  the  property. 
The  jury   I'endeied  a  verdict  for 
aintiff. 

A.  J.  Vanderpoel,  for  ai>plt. 
T.  W.  Burd,  ioT  respt. 
Jleld,       The     testimony     clearly 


shows  that  the  levy  under  tlie  attach- 
ment was  made  about  October  14, 
1874.  This  action  was  not  com- 
menced  until  December  21,  1875, 
and  it  was  not  therefore  brought 
within  tlie  time  limited  by  the  stat- 
ute of  1871,  Chap.  733,  §  2,  which 
provides  that  no  action  shall  be 
brought  against  any  sheriff  npon  a 
liability  incurred  by  the  doing  of  an 
act,  in  his  official  capacity  and  in  vir- 
tue of  his  oftice,  &c.,  unless  the  same 
shall  be  commenced  within  one  year 
from  the  time  when  the  cause  of  ac- 
tion shall  have  accrued. 

The  seizure  of  tlie  property  was  an 
act  done  by  the  sheriff  in  his  official 
capacity,  and  he  is  entitled  to  the 
protection  of  the  stutnte.  43  N.  Y., 
514. 

Judgment  reversed,  new  trial  or- 
dered, costs  to  abide  event. 

Opinion  by  Brady,  J.;  JngaUsy  J., 
concnrrinj^, 

Baoia,  B.  J.,  dissents  npon  the 
ground  that  plaintiff  was  not  bound 
to  bring  his  action  npon  the  mere 
formal  levy  under  the  attachment, 
lie  was  not  disturbed  in  possession 
bnt  left  in  the  enjuymeut  of  the  pmp- 
erty. 

When  the  property  was  taken 
away  and  sold  a  new  wrong  was  per- 
petrated, for  which  a  new  and  inde- 
pendent cause  of  action  arose,  and  for 
that  he  can  maintain  liis  action 
against  the  sheriff  if  brought  within 
a  year.  lie  showed  facts  tliat  clearly 
sustained  such  a  cause  of  action. 
Every  act  of  tortious  intermeddling 
with  the  property  of  anoHier  is  a  new 
wrong  sufficient  to  maintain  a  suit. 

The  averments  as  to  time  in  the 
complaint  in  this  case  are  not  mate- 
ial.     The  plaintiff  showed  a  nglit  of 
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action  when  he  proved  the  actual 
taking  of  the  gixxis  from  his  poeses- 
sion  and  the  selling  of  them  within 
one  year  before  the  suit  was  com- 
menced, and  in  my  opinion  the  rul- 
ing of  the  Court  below  was  correct, 
and  judgment  should  be  affirmed. 


FRAUD.    CONTRACT.    PLEAD- 
INGS. 

N.  T.  Court  op  Appeals. 
Whittlesey,    rec'r,  respt.y  v.  De- 
lancy  et  al.,  applts. 
Decided  May  21, 1878. 

An  action  to  set  aside  a  judgment  reooyered 
against  an  insolvent  corporation,  before  the 
appointment  of  a  receiver,  by  collnsion  with 
the  officers  of  the  corporation  may  be  main- 
tained by  such  receiver  as  representative 
as  weU  of  the  creditors  aa  of  the  debtor 
corporation. 

A  complaint  in  such  an  action  which  does 
not  expressly  aver  that  the  judgment  was 
fraudulent  in  fact,  or  that  there  was  col- 
lusion on  the  part  of  the  officers,  but 
avers  facts  which,  if  proved,  authorize  the 
inference  that  the  judgment  was  without 
consideration,  and  was  fraudulently  and 
coUusively  obtamed,  is  sufficient  after  Judg- 
ment to  support  the  same.  ' 

An  objection  to  a  technically  defective  com- 
plaint should  be  taken  by  demurrer  before 
issue  joined. 

One  D.  sold  to  the  company  a  patent  for  $10,- 
800  cash,  and  $14,200  to  be  paid  after  the 
company  reimbursed  itself  for  the  cash 
paid.  Before  the  company  had  reimbursed 
itself  D.  commenced  an  action  for  the  bal- 
ance. The  summons  in  such  action  was  served 
on  an  officer  of  the  company  who,  with  the 
assent  of  the  board,  delivered  it  to  D/s  at- 
torney, who  was  also  the  attorney  for  the 
company,  to  protect  its  interests,  and  who 
allowed  a  judgment  to  be  taken  by  default. 
JIddy  That  when  D.  brought  his  action  there 
was  nothing  due  on  the  contract,  and  that 
the  action  of  the  officers  showed  fraud  and 
collusion. 

Affirming  S.  C,  3  W.  Dig.,  600. 

This  action  -was  brought  by  plain- 
tiff, as  receiver    of  "The  Excelsior 


llay  Carrier  Co.,"  to  set  aside  and 
vacate  a  judgment  recovered  by  the 
appellant  D.  against  the  company, 
upon  the  ground  that  it  was  without 
consideration  and  obtained  by  col- 
lusion with  the  officers  of  the  com- 
pany in  fraud  of  the  rights  of  cred- 
itors. Tlie  complaint  did  not  express- 
ly aver  that  the  judgment  was  fraud- 
ulent in  fact,  or  that  there  was  col- 
lusion on  the  part  of  the  officers  of 
the  company  in  suflFering  it  to  go  by 
default,  but  there  were  facts  averred 
which,  if  proved,  authorized  the  in- 
ference that  the  judgment  was  with- 
out consideration,  and  fraudulently 
and  coUusively  obtained. 

George  Raines^  for  applts. 

Theodore  Bacon^  for  re^pt 

Ileld^  That  the  action  was  proper- 
ly brought  in  the  name  of  and  by 
the  receiver  as  representative  as  well 
of  tlie  creditors  as  the  debtor  corpora- 
tion, 3N.  Y.,  479;  7  Id.,  328;  11 
Id.,  237 ;  60  Id.,  S%  ;  37  Id.,  523  ;  12 
Id.,  156;  4  Abb.  Ct.  App.  Dec, 
530  ;  that  the  averments  of  the  com- 
plaint were  sufficient  after  judgment 
to  enable  plaintiff  to  maintain  this 
action ;  that  if  the  complaiut  were 
technically  defective  the  objection 
should  have  been  taken  by  demurrer 
before  issue  upon  the  facts^  UN. 
Y.,  237 ;  18  Id.,  515 ;  that  it  was  not 
necessary  to  employ  the  word  "  fraud" 
or  "  fraudulent "  in  order  to  chamc- 
terize  the  transaction  or  specify  the 
ground-  of  relief.  4  Abb.  Ct.  App. 
Dec,  530 ;  67  N.  Y.,  2S3. 

The  agreement  for  the  sale  and  the 
sale,  upon  which  the  judgment  was 
recovered  by  defendant  D.,  was  evi- 
denced by  three  several  agreements 
dated  the  same  day  and  executed  the 
same  time,  by  which  D.  sold  to  the 
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company  a  patent  for  $10,800  in 
cash,  and  $14,200  to  be  paid  after  the 
company  had  reimbursed  itself  for 
the  cash  paid  to  D.,  by  dividing  equal- 
ly the  money  received  on  sales  of  the 
patented  article  between  D.  and  the 
company  until  the  whole  sum  should 
be  paid.  Before  the  company  had 
had  an  opportunity  to  reimburse  itself 
for  the  cash  paid,  D.  commenced  an 
action  to  recover  the  balance  due  on 
the  sale  of  the  patent  by  serving  a 
summons  and  complaint  on  an  officer 
of  the  company,  who,  with  the  assent 
of  the  board  of  trustees,  delivered 
them  to  D.'s  attorney,  w^ho  was  also 
the  only  attorney  the  company  had 
ever  had,  to  protect  its  interests,  and 
who  allowed  a  judgment  to  be  taken 
by  default. 

Ileld^  That  when  D.  brought  his 
action  there  was  nothing  due  on  the 
contract  of  sale ;  that  the  action  of 
the  officers  of  the  company  upon 
being  served  with  the  process  in  the 
action  brought  by  D.  showed  fraud 
and  collusion. 

Judgment  of  General  Term,  af- 
firming judgment  in  favor  of  plain- 
tiflF,  affirmed. 

Opinion  by  Allen,  J,    All  concur. 


ARREST. 
N.    r.    Supreme   Court.     General 
Term.    First  Dept. 
Follansbee    G.   Welch,  respt.y    v. 
George  W.  Winterhnru,  aj)pU, 
Decided  July  30,  1878. 

The  words  '*  an  injury  to  property,"  contained 
in  sub.  2  of  §  549  of  the  Code,  embrace  an 
injury  to  real  as  weU  as  personal  property. 

Appeal  by  the  defendant  from  an 
order  of  the  Special  Term,  denying  a 
motion  to  vacate  an  order  of  arrest. 

Action  brought  for  damages,  by 


reason  of  injury  by  defendant  to  real 
property  owned  by  plaintiff. 

The  appellant  claimed,  among  other 
things,  that  the  order  of  arrest  should 
be  vacated  upon  the  ground  that  the 
action  was  not  embraced  within  § 
649  of  the  Code,  providing  in  what 
action  an  order  of  arrest  may  bo 
granted. 

C\  £aviir{dffe  Smithy  for  applt 

D.  G.  Thompson^  for  respt. 

Held,  The  decision  of  this  appeal 
depends  upon  the  construction  which 
is  to  be  given  to  subdivision  2  of  § 
549  of  the  Code  of  Civil  Procedure, 
which  provides,  so  far  as  it  affects 
this  appeal,  as  follows :  "  2  To  re- 
cover damages  for  an  injury  to 
property,  including  the  wrongful 
taking,  detention,  or  conversion  of 
personal  property." 

We  think  the  words,  "an  injury  to 
property,"  embrace  an  injury  to  real 
as  well  as  pei'sonal  property,  and  the 
words  immediately  following,  "  In- 
cluding the  wrongful  taking,  deten- 
tion, or  conversion  of  personal  prop- 
erty," do  not  have  the  effect  to  re- 
strict the  meaning  of  the  words  "  an 
injury  to  property,"  but  rather  con- 
firm the  impression  that  the  inten- 
tion was  to  embrace  real  property. 
Else  why  are  the  words  "  pei-sonal 
property  "  introduced  in  the  connec- 
tion they  occupy  in  that  portion  of 
§549? 

Upon  the  merits,  the  facts  are  suffi- 
cient to  sustain  the  order  of  arrest, 
and  as  the  cause  of  action  and  ground 
of  arrest  are  the  same,  the  controversy 
should  be  left  to  an  investigation  at  a 
regular  trial,  where  the  rights  of  the 
parties  can  be  ascertained  and  ad- 
justed more  satisfactorily  than  upon 
affidavits  in  which  the  statements  are 
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conflicting.  14  IIow.,  131 ;  34  IIow., 
61 ;  54  Barb.,  630. 

Order  affirmed,  but  without  coeta, 
as  tlie  question  is  new.' 

Opinion  by  IngaMa^  P.  J.}  Pot- 
ter,  tf.y  concurring. 

COUNTERCLAIM.       AEBITRA- 

TION. 

N.  Y.  SuPBEMB    Court.      General 
Tkrm.     Second  Dkpt. 

Thomas  Jones,  respty  v.  Gerry  Mc- 

Gee,  applL 

Decided  September,  1878. 

Under  a  ^neral  denial  an  arbitration  and 
award  upon  the  claim  in  gait  may  be  prored. 

A  oounterdaim  merges  in  a  judgment  in  a 
suit  where  it  is  plead,  and  is  extinguished 
as  a  cause  of  action. 

Appeal  from  judgment  for  plaintiff 
in  County  Court. 

Action  on  contract  Defence,  that 
the  cause  of  action  was  extinguished 
by  judgment  in  a  suit  between  the 
same  parties  wherein  the  present 
plaintiffs  pleaded  this  cause  as  a 
counterclaim  to  a  demand  of  'the 
present  defendant,  and  that  this 
claim  had  been  submitted  to  arbitra- 
tion. 

Held,  That  the  matters  presented 
by  the  counterclaim  in  the  former 
trial  were  coaaidered  and  acted  on, 
and  that  claim  as  a  cause  of  action 
was  extinguished  by  merger  into  the 
judgment  then  given  for  the  defend- 
ant. An  award  of  arbitrator  upon 
this  claim  was  read  in  evidence.  The 
award  was  not  specially  plead,  but 
may  be  proved  under  a  general  de- 
nial. The  award  was  made  before 
assignment  to  the  present  plaintiff. 
Arnold,  the  original  assignor,  then 
had  no  claim  to  assign,  and  by  the 
assignment  no  cause  of  action  passed 
to  the  plaintiff.  * 
Vol  7— Na  5. 


Judgment   of    County  Court  re- 
versed with  costs. 
Opinion  by  Dyknuiny  J. 


ASSUMPTION  OF  MORTGAGE. 

EELEASE. 

N.  Y.    Supreme  Court.     General 
Term.     First  Dept. 

James  R.  Whiting,  Jr.,  admV,  &c., 
respty  V.  Thomas  Gearty,  impl'd,  &c., 
applt,  % 

Decided  May  25, 1878. 

A,  the  owner  of  oertain  real  estate,  gare  a 
bond  and  mortgage  thereon  to  B.  After- 
wards A  sold  the  land  to  C,  who  assumed 
and  agreed  to  pay  the  mortgage  as  part 
oonsideration  for  the  oonTejanoe  to  him. 

Held,  That  after  notice  to  B  of  the  assump- 
tion of  his  mortgage  and  his  aooeptanoe  of 
it,  A  could  not  release  G  from  the  assump- 
tion of  the  mortgage,  which  inured  to  the 
benefit  of  and  maj  be  enforced  by  B. 

Appeal  from  so  much  of  the  judg- 
ment recovei*od  in  this  action  as  ad- 
judges the  defendant  Gearty  to  be 
liable  for  any  deficiency  remaining 
unpaid,  after  the  sale  of  the  mort- 
gaged premises. 

Action  for  the  foreclosure  of  a 
mortgage  given  by  one  Smith  and 
anotiier  to  plaintiff's  intestate,  James 
R  Whiting,  deceased. 

The  said  mortgagors  sold  the 
premises  to  the  defendant  Thomas 
Gearty,  who  in  the  deed  assmned 
and  agreed  to  pay  this  mortgage  in 
suit,  as  part  consideration  of  the  con- 
veyance. 

After  the  obligation  of  the  diefend- 
ant  had  become  known  to  the  plain- 
tiff, and  after  the  commencement  of 
this  action,  one  of  the-  objects  of 
which  was  to  enforce*  the  liability 
created  by  means  oi  it,,  the*  mortga- 
gor executed  to  the  defendant 
Gearty  a  release  fi*om  his  assumption 
of  the  payment  of  flie  mortgage  in 
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question.  Gearty  interpoeed  snch 
release  as  a  defence  so  far  as  the 
complaint  prays  for  a  deficiency 
judgment  against  him. 

The  Court,  at  Special  Term,  direct- 
ed the  usual  judfjmeutof  foreclosure, 
and  also  that  the  defendant  Thomas 
Gearty  pay  to  the  plaintiff  any  defi- 
ciency that  might  arise;  hence  this 
appeal. 

E.  EUery  Anderson,  for  applt 

H.  P.  Alien,  for  reapt. 

Held,  In  the  absence  of  notice  to 
the  iriortgairee  of  the  assumption  of 
the  mortgage  by  a  grantee,  or  in  the 
absence  of  an  acceptance  by  the 
mortgagee  of  Bucli  assumption,  it  has 
been  held  that  the  grantee  may  be 
released  by  the  mortgagor,  40  N.  Y., 
432,  and  it  was  so  held  upon  the 
ground  of  want  of  piivity  between 
the  mortgagee  and  the  person  assum- 
ing the  mortgage. 

But  hdd,  that  after  notice  to  the 
mortgagee  and  acceptance  by  him  of 
the  assumption  bj  the  grantee,  a  valid 
release  can  only  come  from  the  per- 
son wli<)Be  debt  is  assumed,  upon  the 
general  principle  that  a  release,  to  be 
effectual,  must  come  from  the  }ierson 
vested  with  the  right  47  N.  Y., 
233  ;  48  N.  Y.,  253 ;  23  Wend.,  490- 
496  ;  1  Seld.,  537. 

It  is  well  settled  that  the  right  to 
enforce  such  an  assumption  inures  to 
the  benefit  of  the  mortgagee  and  may 
be  enfcirced  by  him.  2  Kernan,  74 ; 
22  N.  Y.,  438  ;  24  N.  Y.,  178. 

Stephens  v,  Casbackor,  15  N.  Y. 
Snp.  Ct.  Rep.,  116,  so  far  as  the  same 
conflicts  with  the  views  above  ex- 
pressed, should  not  be  followed. 

Judgment  appealed  from  affirmed 
■with  costs. 

Opinioa  by  Daniels,  J.;  Davis,  P. 


J.,  concurs.  Brady,  J.,  does  not  as- 
sent to  the  proposition  that  a  mort- 
gagor may  not  release  a  grantee  from 
the  payment  of  the  mortgage  assum- 
ed for  his  benefit  The  agreement 
is  one  between  the  mortgagor  and 
grantee  and  not  between  the  mortga- 
gee and  grantee,  and  is  for  the  bene- 
fit of  the  mortgagor. 

ADVERSE     POSSESSION. 
CHAMPERTY. 
N.  Y.  CouBT  OF  Appeals. 
In  re  Grinnell  &  Dalley. 
Decided  May  21, 1878. 

In  1851  D.  entered  into  ui  agreement  wiQi  aab 
H.,  Uie  owner,  to  porcbaM  laud  lying  be- 
tween ISTth  end  15eth  Stroete  in  the  oitj;  of 
Hew  Turk.  Theae  streets  were  at  that  time 
laid  down  upon  the  maps,  but  not  opened.  D 
entered  into  poaBeamon  nnder  thia  agieement, 
and  fenced  the  land,  the  southerly  tenoe 
mnning  along  theoentra  of  13Tth  Street. 
In  December,  1853,  D.  reoeivedadeed  of  Ibe 
land  b;  which  it  was  bounded  aoatheriy  bj 
the  northerly  Bide  of  157th  Street.  H.  died 
leaving  a  will,  in  which  he  deviied  all  his 
real  estate  to  bis  widow,  who  in  18S8  gave 
to  one  Q.  a  deed  pnrportlng  to  convey  the 
lands  proposed  to  be  taken  for  such  street. 
In  June,  1873,  this  land  was  token  for  a 
pnblio  improTsment,  and  an  award  Uierefor 
made  to  "  unknown  owners."  Both  O.  and 
D.  claimed  the  award.  H^d,  That  D.'s  ad- 
verse possension  did  not  oommenoe  to  rnn 
nntil  he  received  his  deed,  and  that  it  not 
having  nm  twenty  yean,  Ot.  was  entiUed  to 
the  award  i  that  the  deed  to  G.  was  not 
ohampeitous,  as  D,  was  not  in  poHseesioa  of 
the  land  in  quesdon  ander  any  specific  tide. 

Reveising  In  re  Department  of  Pablio  Parks, 
a  W.  Dig.,  219. 

Some  time  prior  to  Jnne  3,  1873, 
application  was  made  to  the  Supreme 
Court  by  the  Oommissionera  of  Pub- 
lic Parks  and  the  Commissioner  of 
Public  Works  of  the  City  of  New 
York,  relative  to  acquiring  title  to 
certain  lands  for  the  purpose  of  lay- 
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ing  oat  a  road.    CommissionerB  were 
appointed,  and  among  other  things 
awarded     to    "  unknown     owners " 
$1,547  for  a  certain  parcel  of  land 
taken.      This  report  was  confirmed 
June  3,   1873.     G.  claimed  to  own 
the  land,  and   applied   to  have  the 
money  paid  to  him.     Upon  the  hear- 
ing on  such  application.  G.  and  D. 
appeared.    It  appeared  that  the  land 
formerly  belonged  to  one  EL ;  that  in 
1851  D.  made  a  parol  agreement  to 
purchase    the    land    lying  between 
158th  and  157th  Streets;  that  these 
streets  had  not  then  been  opened,  but 
had  been  laid  down  on  maps  as  such. 
The  laud  was  then  fenced,  the  fence 
on  the  southerly  side   being  in  and 
along  the  centre  of  157th  Street    D. 
entered   into    possession   under    the 
agreement  in  1852.    On  December 
9,  1853,  H.  gave  him  a  deed  of  the 
land  in  which  it  was  bounded  south- 
erly by  the  northerly  side  of  157th 
Street.     D.    remained   in   possession 
until  the  land  was  taken  by  the  city. 
II.  died  leaving  a  will,  in  which  he 
devised    all  his    real   estate   to    his 
widow,  and  in  1868  she  gave  a  deed 
to  G.,  purporting  to  convey  the  premi- 
ses in  suit.     D.  claimed  to  hold  by 
adverse  possession,  and  G.  under  his 
deed. 
Jos.  A.  Deering,  for  GrinnelL 
Walter  Howej  for  Dalley. 
Seldj  That  the  adverse  possession 
of  D.  did  not  commence  to  run  until 
he   received  his  deed,  December  9, 
1853,  and  that  it  not  having  run  for 
twenty  years  G.  was  entitled  to  the 
money  awarded ;  that  all  D.  could 
claim  under  his  agreement  with  H., 
was  what  that  agreement  gave  him ; 
that  having  entered  upon  the  land 
under  a  mere  agreement  to  purchase, 


he  did  not  hold  adversely  as  against 
his  vendor  until  his  agreement  had 
been  fully  performed  so  that  he  was 
entitled  to  a  conveyance.  6  Cow,, 
74;  7  Wend.,  401;  14  Id.,  227;  55 
K  T.,  446. 

Al^o  held,  That  the  deed  to  G.  was 
not  void  for  champerty,  because  D. 
was  not  in  possession  of  the  land  in 
question  under  any  specific  title.  22 
N.  T.,  175. 

Order  of  General  Term,  reversing 
order  of  Special  Term  adjudging 
that  the  awai'd  be  paid  to  Dalley  and 
holding  that  the  land  had  been  dedi- 
cated to  a  public  use,  reversed,  and 
order  entered  directing  award  to  be 
paid  to  Grinnell. 

Opinion  by  JSarl,  J.    All  concur. 

COMMON  CARRIER.    BILL  OF 

LADING. 
N.  Y.  SuPBBMB  Court.     General 
Term.    Seoond  Deft. 
Heyl,  respt,^  v.  The  Inman  Steam- 
ship Co.,  appU. 
Decided  September,  1 878. 

Before  %  common  carrier  can  claim  exemption 
under  a  olaiuie  in  the  bill  of  lading,  except- 
ing loes  from  special  canaes  from  his  general 
liabiUty,  he  most  prove  himself  free  from 
any  negligence  which  might  equally  with 
the  special  cause  have  caused  the  loss. 

The  defendant  accepted  a  number 
of  casks  of  must  at  Rotterdam.  By 
the  bill  of  lading  it  was  to  ship  them 
from  Liverpool  by  the  company's 
steamer  which  sailed  November  25, 
or  failing  shipment  then,  by  that  one 
which  sailed  next  The  bill  of  lading 
exempted  the  defendant  from  liability 
for  any  loss  by  leakage,  breakage, 
fermentation,  &c.  Steamers  of  the 
defendant  sailed  from  Liverpool  on 
November  25th,  and  on  December 
2d    and    9th.     These    goods    were 
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shipped  in  the  one  sailing  December 
9rh.  When  they  reached  New  York 
thej  were  worthies*.  This  appeal  is 
from  B  judgment  for  plaintiff. 

Hdd,  Common  can-iers  are  liable 
for  injuries  to  goods  transported  by 
them,  unless  they  arc  caused  by  the 
act  of  God  or  of  the  public  enemy. 
But  befpre  they  can  take  advantage 
of  these  limitations  tliey  must  ehow 
themselves  free  from  fault.  30  N. 
Y.,  630,  The  defendants  claim  ex- 
emption under  the  bill  of  lading, 
which  excepts  certain  perils  wliich 
might  have  caused  this  loss.  But  by 
8nal<^y  they  must,  before  they  can 
be  allowed  to  take  advantage  of  this 
exemption, show  themselves  free  from 
negligence  which  might  equally  well 
have  caused  the  loss.  For  a  lliibilitj 
attaches  for  all  the  damage  from  this 
negligence,  and  we  must  assume  that 
the  jniy  have  found  all  the  damHge 
to  have,  resulted  from  each  negli- 
gence. 

Judgment  affirmed  with  costs. 

Opiuion  by  Dyhman,  J. 

SnERlFFS.    EVIDENCE. 

N.   Y.   StrpaKME   Cohet.      Genebal 

Tebm.    Foueth  Dbpt. 

Joseph    B.    Campbell,    reepLf    t. 

James  Dorsey,  a^lt. 

Decided  June,  1878. 

Wbere  &  shetift  has  been  Htaysd  in  his   pro- 

oeedings  oprai  an  ezooutioi)  by  direotion  of 

the  plaintiff,  he   i>  entitled  to  big  feea  on 

the  whole  Bmonnt  of  the  exeoation. 

In  on  action  against  the  eiecntian  plaintiff  to 

recover  Each  feea,  proof  that  the  attomaj 

for  the  phuDtiff  in  the  eiecaUon  direoted 

tha  sheriff  to  char^  his  feea  to  plaintiff  is 

ftdmiasiblo.     The  aherifl  has  a  right  to  look 

'   both  to  (he  part;  and  bis  tAtarapj  for  his 

feea,and  if  both  oonaent  that  Ihey  be  charged 

to  the  party  it  is  oompetent  to  prova  that 


Appeal  from  a  judgment  of  the 
Monroe  County  Court  affiiiiiuig  a 
justice's  judgment. 

The  plaintiff  sues,  as  sheriff,  to  re- 
cover poundage  on  an  execntioo.  The 
plaintiff  testified  that  he  was  ordered 
by  Mr.  Wilkin,  the  defendant's  at- 
torney, to  stop  further  proceedings ; 
that  Mr.  Wilkin  directed  hira  to 
cliai^  his  fees  to  the  defendant,  and 
that  the  defendant  promised  to  pay 
tliem.  It  did  not  appear  that  the 
sale  was  stopped  by  injunction.  The 
paper  purporting  to  be  a  copy  of  an 
injunction  order  made  by  the  Cnited 
States  District  Court  was  not  certified 
according  to  the  statute,  to  entitle  it 
to  be  read  in  evidence.  The  certi- 
ficate of  tlie  clerk,  which  was  re- 
ceived under  objection,  did  not  state 
that  hs  had  compared  the  copy  with 
the  original,  and  that  it  was  a  tran- 
script of  the  whole  of  such  original. 
Nor  was  there  any  evidence  tliat  the 
order  was  served  on  the  sheriff,  or 
how  it  came  into  his  poasessioo. 
A.  J.  WUkin,  for  applt. 
G.  II.  Humphrey,  for  respt 
Held,  That  the  sheriff,  having  been 
stayed  by  the  direction  of  the  de- 
fendant, was  entitled  to  his  fees  on  the 
whole  amount  of  the  execution.  6S 
N.  Y.,  279. 

Also  held.  That  proof  that  defend- 
ant's attorney  directed  plaintiff  to 
charge  his  fees  to  defendant  was  ad- 
missible. Tlie  direction  was  within 
the  scope  of  his  authority.  The 
sheriff  had  a  right  to  look  to  both  the 
party  and  his  attorney  for  his  fees, 
and  if  both  consented  that  they  should 
be  charged  to  the  party,  it  was  com- 
petent to  prove  the  fact. 
Judgment  affirmed, 
Opinion  by  Smith,  J, 
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SHEET  YSHIP.    PRACTICE. 

N.  Y.  CouBT  OF  Appeals. 
Townsend,  adm'r,  respt^  v.  O'Con- 
nor, impl'd,  applL 

Decided  April  23,  1878. 

In  an  action  to  foreclose  a  mortjga^,  the 
mortgagor,  who  had  sold  the  premises^ 
subject  to  the  mortgage,  sought  to  reverse 
a  judgment  for  defidencj  rendered  against 
him  therein  on  the  ground  that  after  the 
sale  he  was  simply  a  surety  for  the  pay- 
ment of  the  mortgage,  and  was  disohaiged 
by  the  failure  of  plaintiff  to  foreclose 
after  being  requested  so  to  do.  The  testi- 
mony as  to  whether  such  request  had  been 
made  was  conflicting.  The  referee  found 
that  the  mortgagor  had  several  times  asked 
plaintiff  why  he  did  not  foiedose,  and  at 
other  times  said  he  did  not  care  what  was 
done  about  it;  and  reported  in  favor  of 
plaintiff.  The  General  Term  affirmed  the 
judgment  entered  on  such  report  on  the 
ground  that  a  mere  question  of  fact  upon 
conflicting  evidence  was  involved.  Meld, 
Ko  error. 

This  action  was  brought  to  fore- 
close a  moilgage  given  by  defendant 
O.  to  plaintiffs  intestate.  After  O. 
had  given  the  mortgage  he  sold  the 
mortgaged  premises  to  one  G.,  who 
assumed  the  payment  of  the  mort- 
gage. A  judgment  for  deficiency 
was  rendered  against  O.,  which  he 
sought  to  reverse  on  the  ground  that 
after  the  sale  to  G.  he  became  simply 
a  surety  for  the  payment  of  the 
mortgage,  and  that  many  times  after 
the  mortgage  beca^ie  due  he  reques^ 
ed  plaintiff  to  foreclose  it,  and  that 
in  consequence  of  his  neglecting  to 
do  so  he  had  been  unable  to  collect 
the  mortgage  out  of  the  real  estate 
and  G.  O.  testified  that  he  had  fre- 
quently requested  plaintiiBf  to  fore- 
close, and  plaintiff,  who  was  the  only 
other  witness,  positively  denied  that 
such  requests  had  been  made.  The 
referee  found  for  plaintiff.    He  also< 


found  that  upon  several  occasions  O. 
had  casually  asked  plaintiff  why  he 
did  not  foreclose,  and  that  at  other 
times  said  he  did  not  care  what  was 
done  about  the  mortgage.  The  Gen- 
eral Term  afiirmed  the  judgment  en- 
tered upon  the  report  of  the  referee 
on  the  ground  that  a  mere  question 
of  fact  upon  confiicting  .evidence 
was  involved. 

Samuel  Hand^  for  applt. 

Wm.  li.  Martin^  for  respt. 

Heldj  No  error ;  that  a  mere  ques- 
tion of  fact,  upon  conflicting  evidence 
being  involved,  the  ruling  of  the 
General  Term  was  correct,  and  its 
judgment  should  be  afiirmed. 

Judgment  of  General  Term,  afifirm- 
ing  judgment  for  deficiency,  affinned. 

Opinion  by  Earl^  J.    All  coucur. 


PRACTICE. 
N.  T.  Supreme  Coukt.    ONsmA 

Special  Term. 
George  Penny,  plff'.y  v.  John  D. 
Gillett  et  al.,  defts. 
Decided  August  20,  1878. 

In  an  action  upon  a  bond  to  reoover  a  speci- 
fied sum  of  money,  in  which  a  general  de- 
nial was  interposed  by  way  of  defence,  the 
amended  oomplaint  alleged  a  mutual  mis- 
take in  the  date  of  the  bond  as  executed,  and 
pnyed  for  its  reformation  in  this  respect,  and 
for  judgment  on  the  bond  as  reformed  for 
the  amount  demanded  in  the  origfinal  com- 
plaint To  this  complaint  defendants  inter- 
posed the  defence  of  usuiy  only.  Edd, 
That  action  was  a  proper  one,  under  §  968 
of  the  New  Code,  to  be  tried  by  juty. 

Motion  by  defendants  that,  1st. 
The  whole  issue  be  tried  by  a  jury, 
or  2d.  That  issues  be  settled  for  trial 
by  jury. 

The  original  complaint  was  upon  a 
bond  for  the  recovery  of  $1,000. 
The  defendants  interposed  a  general 
deniaL      Plaintiff    then    served  an 
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iracnded  coinplaiot  alleging  A  mutual 
mistake  in  the  date  of  the  bond,  aa 
executed,  and  prajing  that  the  bond 
l>e  corrected  and  reformed  in  that  re- 
spect,aiid  that  plaiutiff  recover  $1,000 
af  defendants  ou  the  bond  bo  re- 
formed. 

To  this  compkint  defendants  in- 
terposed the  defence  of  usury  only. 

Defendants  theu  moved  under 
g§  968  and  970  of  the  Code,  and 
Rule  31  of  Supreme  Court,  as  stated 
above. 

Plaiutiff  opposed  motion,  on  ground 
that  the  action  was  an  equity  action, 
and  that  a  trial  by  jury  was  disore- 
tionary  with  the  Court. 

P.  C.  Williama,  for  plff. 

Beard^ley,  Cookinham  db  £w- 
dick,  for  defts. 

Mebwin,  J. — This  action  is  not  an 
equity  action  unless  it  is  made  so  by 
the  all^ation  in  the  amended  com- 
plaint that  the  bond,  on  which  the 
action  is  brought,  Ib  not  correctly 
dated  ;  and  by  the  demand  of  judg- 
ment that  the  bond  be  amended  by 
ineerting  the  correct  date. 

There  was  no  occasion  for  going 
into  a  Court  of  equity  for  this  relief. 
The  correct  date  could  be  shown  by 
parol  in  a  law  action.  1  Chitty  on 
Cont.  1  Uh  Ed.,  153  ;  10  Exch.,  430  ; 
i  East,  476  ;  C.  &  H.  Kotes,  note  978. 
It  was  merely  a  question  of  identity. 

The  demand  for  reformation  was, 
therefore,  immaterial.  The  only  real 
demand  was  for  money. 

I  think  the  action,  as  it  stands,  ie 
triable  at  Circuit. 

The  motion  to  settle  issues  is  de- 
Died,  on  that  ground,  and  the  case 
rent  to  the  Circuit  for  trial.  Costs 
af  motion  to  abide  event. 


STATUTE  OF  LIMITATIONS. 
n.    y.    supbeue    coubt.     gsnekal 
Teku.    Second  Dbpt. 
Clark  V.  Van  Ambnrgh. 
Decided  September,  1878. 
Ad  adminiatraloi!  seat  to  hia  oo-Bdminutzmtor 
k  letter  enolcHmg:  a  pkpei  which  he  at«ted 
to  be  a  cop7  of  the  inTentory.      This  tx  p; 
ooDtained  two  aotes  giTen  b;  him  to  hie  in- 
testate,  which  were  not  in  the  inventoif 
filed.     SM,  Sufflcdent  to  take  an  actim  on 
them  out  of  the  ttatnte  ol  limitatione. 
Submission  of  controversy  without 
trial. 

An  administrator  sent  to  his  co- 
administrator   a   letter    as  follows : 

"  Dear ,  Enclosed  I  send  copy  of 

the  inventory  taken  yesterday,"  and 
signed  his  name.  This  copy  con- 
tained two  notes  fi^ven  by  him  to  his 
intestate.  The  notes  were  not  in  the 
inventory  filed. 

Held,  In  12  Hun,  886,  we  held 
that  the  insertion  in  an  inventory  of 
a  note  theretofore  made  by  the  execu- 
tor to  his  testator  was  a  sufficient 
acknowledgment  to  take  the  case  out 
of  the  statute  of  limitations.  There 
the  inventory  was  vei-ificd.  ,  .  .  Tiie 
letter  of  the  administrator  must  be 
taken  to  state  that  the  inventory  en- 
closed is  aa  he  intends  to  have  it,  and 
that  his  notes  are  assets  of  the  estate. 
The  declaration  of  the  administrator, 
within  the  doctrine  of  12  Him, 
supra,  takes  the  case  out  of  the 
statute,  and  tlie  filaintiff  must  have 
judgment  on  the  submiesion. 
Opinion  by  Dyhnan,  J. 

ALIMONY. 
N.  Y.  Co0ET  OP  Appeals. 
Kennedy,  respt.,  v.  Kennedy,  appli. 
Decided  April  16,  1878. 
In  an  action  foe  limited  divoroe  the  oomplaiDt 
alleged  that  defendant  had   wantonly  and 
malicioulj  cbatged  plainUO  witJi  niwhMtitj 
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and  infidelity ;  that  after  the  birth  of  a  child 
he  had  denied  that  he  was  ite  father  ;  that 
he  had  pointed  a  pistol  at  plaintiiTs  head, 
when  angiy,  apparently  with  intent  to  kill 
her,  and  had  ordered  her  ont  of  the  honse, 
and  said  he  would  make  it  too  hot  for  her 
and  threatened  to  mnrder  her.  Hieidj  That 
as  it  oonld  not  be  determined  as  matter  of 
law  that  plaintiff  might  not  establish  a 
cause  of  action  under  the  complaint,  the 
Court  below  had  power  to  grant  alimony. 

This  was  an  action  for  a  limited 
divorce  for  crael  and  inhaman  treat- 
ment The  complaint  alleged  that  de- 
fendant, on  various  occasions,  ^  wan- 
tonly and  maliciously  charged  the 
plaintiff  with  nnchastity  and  infideli- 
ty to  her  marriage  vows;  that  soon 
after  the  birth  of  a  child  he  reproach- 
ed her  with  a  denial  that  he  was  the 
father  of  the  child ;  that  on  one  oc- 
casion ...  he  pointed  a  pistol  at 
her  head  when  angry,  apparently  with 
intent  to  kill  her ; "  that  on  auotiier 
occasion  he  "  ordered  her  ont  of  the 
honse,  and  said  he  would  make  it  too 
hot  for  her,  and  threatened  to  murder 
her ; "  plaintiff  alleged  these  acts  to 
be  without  cause  or  provocation,  and 
that  a  separation  was  necessary  "  to 
her  own  existence  and  the  welfai'e  of 
her  children.  Upon  a  motion  made 
for  alimony  the  defendant  claimed 
that  it  did  not  appear,  from  all  the 
papers  and  proofs  presented,  that 
the  plaintiff  ought  to  recover,  and 
that  therefore  alimony  should  be  de- 
nied. 

John  E.  Develirij  for  applt. 

Hoger  A,  Pryor^  for  respt 

Held^  That  as  it  cannot  be  deter- 
mined as  matter  of  law  that  plain- 
tiff may  not  establish  a  cause  of 
action  under  the  complaint,  the  Court 
below  had  power  to  grant  alimony. 

Order  of  General  Term,  affirming 
order  allowing  alimony,  affirmed. 


Opinion   by   Churchy  Ch.  J.    All 
concur. 


BANKRUPTCY.     SALE. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dkpt. 

Gilbert  B.  Johnson,  as  assignee, 
&c.,  respt^  v.  Frederick  Huse,  appU. 

Decided  June,  1878. 

In  an  aotion  brought  by  an  aasignee  in  bank- 
ruptcy to  recover  for  lumber  and  ahingles 
Bold  to  defendant,  it  appeared  that  the 
bankrupts  had,  in  1873,  made  a  genend  aa- 
•ignment  for  the  benefit  of  creditors ;  that 
prior  thereto  defendant  had  bargained  with 
them  for  the  purchase  of  the  property  un- 
der an  arrangement  by  which  they  were  to 
set  off  the  price  against  a  demand  which  he 
held  against  them,  but  that  no  part  of  the 
property  was  delivered  or  paid  for  before  the 
assignment,  the  bankrupts  claiming  that  as 
defendant  had  neglected  to  take  it  away 
they  had  sold  and  delivered  it  to  another 
person ;  that  the  property  in  question  was 
deUvered  by  the  voluntary  assignees ;  that 
in  1874  plaintiff  was  appointed  assignee  in 
bankruptcy  and  the  voluntary  assignment 
set  aside  at  his  suit  and  an  assignment  made 
to  him  by  the  voluntary  assignees  of  all  un- 
collected claims  and  accounts,  and  that  defen* 
dant  had  proved  his  entire  claim  in  the  bank- 
ruptcy proceedings.  Mdd,  That  defendant 
purchased  the  property  of  the  voluntary  as- 
signees ;  that  the  claim  therefor  was  trans- 
ferred to  plaintiff,  and  that  he  had  authori- 
ty to  sue  upon  it  in  a  State  Court  without 
an  order  of  a  Foderal  Court. 

Appeal  from  a  judgment  entered 
on  the  report  of  a  referee. 

The  piaintifiP,  as  the  assignee  in 
bankruptcy  of  Asa  D.  Wright  and 
John  D.  Wright,  brought  this  action 
to  recover  for  lumber  and  shingles 
sold  to  the  defendant  On  the  5th 
of  March,  1873,  Asa  D.  Wright,  John 
D.  Wright  and  Edmund  Stubbs, 
assigned  all  their  property  and  all  the 
property  of  the  firm  of  A.  D.  Wright 
&  Co.,  composed  of  the  said  assignors, 
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and  of  the  e&id  Asa  D.  Wright  and 
Jolin  D,  Wright,  who  were  co-part- 
iiera  without  any  finn  name,  to  Wil- 
liam MuCnlloch,  Horace  Hooker  and 
Johii  L,  Norton,  in  trust forthe  bene- 
fit of  the  cieditorB  of  the  assignors. 
Snbseqneutly,  the  said  Asa  D.  Wright 
and  Jolin  D.  Wright  were  adjudged 
to  be  bankriipta  in  the  Distn'ot  Conrt 
of  the  United  States  for  the  NoTthem 
District  of  New  York,  npon  their 
own  application,  which  waa  filed  on 
AngiiBt  11, 1874,  and  all  the  property 
which  said  bankrnpts  had  on  that  day 
was  dnly  transferred  to  the  plaintiff, 
who  was  duly  appointed  assignee  in 
the  said  banki-uptcy  proceedings. 
Thereafter  the  plaintiff,  as  assignee 
bankruptcy,  commenced  a  suit  in  the 
said  District  Court  against  the  fii-st- 
nained  assignees  and  othei-s,  to  set 
aside  the  assignment  to  Norton  and 
others,  and  on  tl»e  Slst  of  September, 
1875,  a  decree  was  made  in  that  action, 
Betting  aside  the  said  assignment,  as 
against  the  complainant  therein,  and 
directing  the  said  assignees,  Norton 
and  others,  to  pay  over,  transfer,  con- 
vey and  deliver  to  the  complainant, 
the  plaintiff  herein,  on  demand,  the 
money,  assets  and  property  found  in 
their  hands,  or  under  tlieir  c^>ntrol,  as 
finch  assignees,  under  the  assignment 
'  aforesaid.  In  pursuance  of  that  de- 
cree, McCulIoch,  Hooker  and  Nor- 
ton executed  an  assignment  to  the 
plaintifF,  as  assignee  in  bankruptcy,  of 
all  the  accounts  and  claims  remaining 
uncollected,  appertaining  to  the  es- 
tates of  Asa  D.  Wright,  John  W. 
Wright,  and  Edmund  Stuhbs,  or 
either  of  tliem,  or  of  either  of  the 
firms  composed  by  any  of  them,  or 
due  them  as  assignees  ou  account  of 
said  estates. 


On  the  trial,  the  defendant  ad- 
mitted Id  his  testimony  that  he  pur- 
chased the  lumber  and  shinglea  in 
question,  and  that  the  first  item  waa 
delivered  to  him  on  May  17,  1873, 
which  was  subsequent  to  the  date  of 
the  assignment  to  McCnIloch  and 
others.  But  the  defendant  claimed 
tliat  he  bargained  for  the  property 
prior  to  the  assignment,  u[>on  an 
arrangement  to  set  off  the  price 
against  a  demand  which  he  had 
against  the  assignors.  Evidence 
was  given  in  support  of  that  claim, 
but  there  was  no  pi-oof  that  any  part 
of  the  property  was  delivei'ed  or  paid 
for  before  the  assignment  All  that 
appeared  was  that  after  he  had  ordered 
the  lumber  and  shingles  he  was  told 
by  the  assignors  that  it  was  ready  for 
him,  but  he  having  neglected  to  take 
it  away,  they  sold  and  delivered  it  to 
some  one  else,  before  the  assignment. 
The  defendant  proved  his  entire  claim 
against  the  assignors  in  the  proceed- 
ings in  bankruptcy. 

The  referee  held  that  the  defendant 
purchased  tlie  lumber  and  shinglua 
of  the  original  assignees,  McGullouh 
and  others,  and  that  tJicy  transferred 
the  claim  to  the  plaintiff. 

I£.  O.  Cook,  for  applt. 

A.  E.  KiViy,  for  i-espt. 

Held,  No  error. 

The  i-eferee  also  held  that  the 
plaintiff,  as  assignee  in  bankruptcy, 
had  autliority  to  sue  the  claim  in  a 
State  Court,  without  au  oi'der  of  a 
Federal  Court 

lldd,  No  error. 

Judgment  aflirmed. 

Opinion  by  Smithy  J.  . 
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FKAUD.    PRACTICE. 
N.  Y.  CouBT  OF  Appeals. 
Royce,  applL^  v.  Watrous  et  al., 
respts. 

Decided  March  26, 1878. 

In  an  action  to  recover  damages  for  a  failnre 
to  deliver  goods  purchased  with  certain 
notes,  defendants  daimed  that  plaintiff  and 
another  person  had  conspirod  to  cheat  them 
hy  palming  off  the  notes  as  good  when  they 
knew  them  to  be  worthless,  and  that  defen- 
dants received  them  not  in  consnmmation  of 
the  sale,  but  for  the  purpose  of  instituting 
criminal  proceedings  thereon.  The  Court 
directed  a  verdict  for  plaintiff.  Hdd^  Error. 
That  it  was  for  the  jury  to  determine 
the  real  character  of  the  transaction  ;  that 
if  they  found  defendant's  claim  to  be  true,  it 
would  make  a  good  defence  to  the  action; 
that  the  doctrine  of  estoppel  would  not  ap- 
ply, and  that  if  defendants  were  so  far  im- 
plicated in  the  criminal  attempt  as  to  be  re- 
garded particeps  eriminia,  or  if  they  intend- 
ed a  fraud  on  their  part,  the  Courts  could 
grant  no  relief  to  either  as  against  the  other. 

This  action  was  brought  to  recover 
from  defendants  damages  for  their 
failare  to  deliver  a  quantity  of  lum- 
ber purchased  of  them  by  plaintiff 
with  notes  of  one  F.  Defendants 
claimed  that  plaintiff  and  one  V.  H. 
had  conspired  to  cheat  and  defraud 
them  by  purchasing  the  lumber  and 
palming  off  as  good  notes  which  they 
knew  to  be  worthless,  and  that  they 
received  the  notes  not  in  consumma- 
tion of  a  contract  of  sale,  but  for  the 
purpose  of  instituting  criminal  pro- 
ceedings against  them.  Evidence  was 
offered  tending  to  support  this  claim. 
A  verdict  for  plaintiff  was  directed 
by  the  Court. 

Douglas  CampbeUj  for  applt. 

De  Witt  C.  Bromn^  for  respts. 

Held^  Error.     That  it  was  for  the 

jury  to  determine  the  real  character 

of  the  transaction ;  tJiat  if  the  jury 

had  found  defendant's  claim  to  be 
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true  and  that  the  notes  were  wortli- 
less  when  received,  it  would  have 
made  a  good  defence  to  the  action, 
on,  the  ground  that  no  contract  was 
made ;  that  the  doctrine  of  estoppel 
would  not  apply,  as  it  is  never  ap- 
plied in  aid  of  a  fraudulent  purpose  ; 
tliat  if  defendants  were  so  far  impli- 
cated in  the  criminal  attempt,  if  one 
existed,  by  aiding  it  and  leading  it 
on,  as  to  be  regarded  jE>a/'^i6*e;p*  criin- 
inisj  or  if  they  intended  a  fraud  on 
their  part  to  counteract  plaintiff's 
fraud,  the  Courts  would  gmnt  no  re- 
lief to  either  as  against  the  other. 

Order  of  General  Term,  revei-sing 
judgment  for  plaintiff  and  granting 
new  trial,  affirmed. 

Per  curiam  opinion.    All  concur. 


CRIMINAL   LAW.    EVIDENCE. 
Supreme  Court  of  Caufornia. 
The  People  v.  Bell. 
Decided  July  22, 1878. 

If  a  question  is  put  to  a  witness  which  is  col- 
lateral or  irrelevant  to  the  issue,  his  answers 
cannot  be  contradicted  by  the  party  who 
asked  the  question,  but  are  conclusive 
against  him.  So  where  a  party  indicted  for 
murder,  who  was  a  witness  on  his  own  be- 
half, testified  on  cross-examination  that  de- 
ceased was  in  the  habit  of  using  profane 
language,  and  had  called  him  and  his 
brother  ^^  damned  sons  of  bitches,**  on  the 
occasion  of  the  quarrel  which  resulted  in 
his  death,  Hdd,  That  the  fact  that  de- 
ceased was  a  profane  swearer  was*a  purely 
collateral  matter,  and  that  the  answer  was 
conclusive  and  could  not  be  contradicted. 

The  defendant  wad  indicted  for 
murder,  and  the  jury  agreed  upon  a 
verdict  of  manslaughter. 

The  defendant  was  examined  as  a 
witness  on  his  own  behalf,  and  on  his 
cross-examination  by  the  prosecution 
testified  that  the  deceased,  on  the 
occasion  of  the  quarrel  whicli  resulted 
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lied  tlie  defendant 
"  damned  boiib  of 
itnesB  further  tcsti- 
ot  the  tii'st  time  I 
36  tliat  kind  of  Ian- 
ird  hiia  use  it  fre- 
know  as  he  was  a 
Uo  was  a  profaue 

I  called  several  wit- 
,  who  were  permit- 
nst  the  objection  of 
at  tliey  were  inti- 
I  with  the  deueased 
i  tiiat  lie  was  not  a 
and  that  tliey  had 
nse  profaue   Ian- 

Vliether  or  not  the 
ofane  swearer,  or  in 

profane  language, 
eral  matter,  having 
ever  to  the  guilt  or 

defendant  The 
I    that    point    was 

prosecution  on  the 
of  the  defendant, 
the  rule  is :  "  That 
:  to  a  witness  which 
levant  to  the  issue, 
btt  contradicted  by 
ked   the   question, 

against  him."  1 
The  evidence  in 
0  been  introduced 
36  than  to  impeach 
n  witness,  and  we 
did  not  prejudice 
jury. 

i-der  reversed,  and 
r  a  new  trial, 
lion. 


REMOVAL  OF  CAUSES.  CITI- 
ZENSHIP OF  ARMY  OFFI- 
CERS. 

N.  Y.  SupRRHK  Court.      Gtehebai. 
Teru.     Second  Dkpt. 
Oorbett,  applt.,  v.  Gibson,  respt 
Decided  September,  1878. 

A  State  Coart  has  no  right  to  eiBmine  a  qnes- 
tioD  of  foot  presented  by  the  moCioa  papern 
toreinOTe  a  oanse  to  the  U.  S.  Court*,  It 
baa  power  onlj  to  pasa  upon  the  regnlot- 
it;  ot  the  papers  and  the  auMoiency  of  the 

The  citiieitBhip  of  an  army  officer  ia  entirelf 
independent  of  his  temporary  domicile. 
Appeal  from  order  removing  cause 
to  tX.  8.  Conrt 
Action  for  false  imprisonment. 
Held,  That   by   the  filing  of  the 
papers  required  by  the  U.  S.  statute, 
the  State  Court  is  ousted  of  jurisdic- 
tion.    It  can  only  examine  the  papers 
to  pass  upon  their  regnlarity  and  the 
snfficiency  of  the  bond.     67  N,  Y., 
544. 

The  appellant  claims  to  have  shown 
that  the  respondent  is  not  a  citizen  of 
Pennsylvania.  His  affidavits  allege 
that  the  defendant  has  resided  in 
Richmond  County,  New  York,  for 
tlie  last  five  years;  that  defendant 
has  not  been  in  Pennsylvania,  except 
temporarily,  for  the  past  thirty  yeai-s. 
Held,  It  is  doubtful  whether  we 
can  examine  tliis  question  here.  11 
Hun,  370.  If  we  felt  called  on  to 
decide  we  should  decide  for  the  de- 
fendant, but  hero  tiiere  is  no  such 
power.  But  another  view  is  decisive. 
The  defendant  is  an  officer  of  tlie 
army,  and  subject  to  the  order  of  his 
government.  He  goes  where  duty 
calls  him,  and  his  residence  is  where 
be  is  stationed  by  orders.  But  his 
citizenship  remains  entirely  indepen- 
dent of  this  temporary  domicile. 
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Order  appealed  from  affirmed  with 
costs. 

Opinion  by  Dyhraan^  J. 


AfASTER  AND  SERVANT. 

N.  Y.  CouKT  OF  Appeals. 
Booth,  reBpi.^  v.  The  B.  &  A.  KK 
Co.  yOpplt, 

Decided  March  19, 1878. 

A  master  is  liable  to  his  servant  for  his  own 
negligence  equally  as  to  any  other  person. 

Where,  from  the  nature  and  extent  of  the  par- 
ticular badness,  or  the  fact  that  the  master 
is  a  corporation  and  can  only  act  through 
agents,  the  selection  of  servants  and  pur- 
chase of  machinery  must  be  committed  to 
agents,  the  master  is  still  bound  to  use  rea- 
sonable care,  and  negligence  in  performing 
this  duty  is  his  negligence,  whether  he  acted 
himself  or  by  agents.  If  the  immediate 
negligence  in  such  case  is  that  of  an  agent 
or  servant,  and  a  co-servant  is  injured  there- 
by, the  master  is  liable. 

This  action  was  brought  to  recover 
damages  for  injuries  sustained  by 
plaintiflf  while  in  defendant's  em- 
ploy as  engineer,  by  a  collision  be- 
tween two  of  defendant's  trains  by 
which  the  fireman  and  brakeman 
were  killed,  and  for  whose  deaths 
recoveries  were  sustained.  See  53 
N.  Y.,  550  ;  58  Id.,  56. 

Oeorge  IF.  Miller^  for  applt 

Samuel  Handy  for  respt. 

Heldy  That  in  an  action  by  a  ser- 
vant against  his  master  for  an  injury 
caused  by  the  negligence  of  the  lat- 
ter, it  is  no  answer  that  that  neg- 
ligence occurred  in  the  course  and 
conduct  of  the  business  in  which  the 
servant  was  employed.  The  master 
is  responsible  to  his  servant  for  his 
own  negligence  equally  as  to  any 
other  person. 

The  rule  that  a  master  is  not  liable 
for  the  negligence  of  a  co-servant 
does  not  exempt  him  from  liability 


in  every  case  when  it  appears  that  he 
did  not  himself  do,  or  direct  tlie 
doing,  of  the  negligent  act,  or  even 
when  the  immediate  negligence  is 
that  of  a  pei-son  who  in  some  sense 
was  a  co-servant  of  the  person  in- 
jured. There  are  certain  duties  which 
concern  the  safety  of  the  servant 
that  the  master  must  perform,  and 
he  cannot  rid  himself  of  this  re- 
sponsibility by  showing  that  he  dele- 
gated their  performance  to  another 
servant  who  neglected  to  follow  his 
instructions  or  omitted  to  do  the  duty 
entrusted  to  him. 

A  master  is  bound  to  select  com- 
petent servants,  and  provide  safe 
implements  and  machinery  for  the 
use  of  his  servants.  8  Macq.,  275. 
Where,  from  the  nature  and  extent  of 
the  particular  business,  or  the  fact 
that  the  principal  is  a  corporation 
and  can  only  act  tlirough  agents, 
the  selection  of  servants  and  pur- 
chase of  machinery  must  be  commit- 
ted to  agents,  the  master  is  still 
bound  to  use  reasonable  care,  and 
negligence  in  performing  tliis  duty  is 
his  negligence,  whether  he  acted  him- 
self or  by  others.  If  the  immediate 
nesrlisrence  in  such  a  case  is  that  of  an 
agent  or  servant,  and  a  co-servant  is 
injured  thereby,  the  law  imputes  the 
neMif^ence  to  the  master  the  same  as 
if  the  injury  had  been  sustained  by  a 
stranger. 

Judgment  of  General  Term,  re- 
fusing new  trial,  and  orderirfg  judg- 
ment for  plaintiff,  affirmed. 

Opinion  by  AndrewSj  J,  All  con- 
cur, except  RapallOy «/".,  not  voting, 
and  AUen^  J,y  absent. 
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JURISDICTION. 

V.  S.  SufEKME  Court. 

Tlie  Mayor,  tit c,  of  Trojjplffs.  in 

error,    v.    Evans,    Gai-dDer   &  Co. 

(October,  1877.) 

The  amount  of  a  jadj^eot  rendered  af^nst  a 
defendant  in  an  action  for  money  U.  prima 
faeit.  the  measure  ot  the  juiiBdiction  of  the 
Un[ted  StAtee  Supreme  Court  in  bis  behalf. 
If  jurisdiction  is  invoked  because  of  the 
collateral  effect  the  judgment  may  have  in 
another  action,  it  mnEt  appear  that  such  judg- 
menc  conclusively  settles  the  rights  of  the 
party  in  a  matter  actually  in  dispute,  the 
sam  or  value  of  which  exceeds  the  amount 
required  to  cooler  juri«dictiou. 

Error  to  the  Circuit  Court  of  the 
United  States  for  the  Middle  Dis- 
trict of  Alabama. 

Motion  to  disiaiss. 

Thin  WAS  an  action  bronglit  by  de- 
fendants in  error  upon  certain  bonds 
issued  by  plaintiffs  in  error.  Judg- 
ment was  i-eiidcred  in  favor  of  tlie 
plaintiffs  below  for  |3,926.06. 

Tlie  bonds  sned  upon  were  paya- 
ble in  instalments,  and  amonnted  in 
the  aggregate  to  more  than  $5,000, 
while  the  instalments  due  when  the 
judgment  was  rendered  were  less. 
The  plea  upon  which  the  case  was 
tried  put  in  issue  only  the  ownership 
of  tlie  bonds  and  the  right  of  the 
plaintiffs  to  bring  the  suit,  the  claim 
being  that  one  Jones,  a  citizen  of 
Alabama,  was  the  real  owner,  and 
that  the  plaintiffs  held  them  only  as 
Becnrity  for  a  debt  which  he  owed, 
less  in  amount  than  the  bonds.  The 
amount  of  the  debt  nowhere  appears 
ill  the  pleadings,  though  it  is  admitted 
that  the  bonds  were  held  as  security 
only. 

Held,  That,  conceding  all  that  is 
claimed  in  the  argument  opposing 
this  motion,  to  wit:  that  the  judg- 


ment in  this  actiuu  will  be  conclusive 
in  anotlier  by  the  present  plaintiffs 
upon  the  same  bonds  as  to  the  lia- 
bility of  the  defendants  upon  the 
bonds  to  the  extent  of  the  debt  of 
Jones,  for  which  they  are  held,  still 
our  jurisdiction  cannot  be  maintained 
unless  it  also  appears  that  tins  debt 
exceeds  $5,000,  frima  facie  tlie 
judgment  against  a  defendant  in  aa 
action  fur  money  is  the  measure  of 
onr  jurisdiction  in  his  behalf.  This 
priinafacU  case  continues  until  the 
contrary  is  shown,  and  if  juriBdtction 
is  invoked  because  of  the  collateral 
effect  a  judgment  may  have  in  an- 
other action,  it  must  appear  that  the 
judgment  conclusively  settles  the 
rights  of  the  parties  in  a  matter  actu- 
ally in  dispute,  the  sum  or  value  of 
^vhich  exceeds  the  requii-ed  amount. 
No  issue  was  raised  here  as  to  how 
much  was  actually  due  tlie  plaintiffs 
from  Jones,  and  the  testimony  is  by 
no  means  clear  upon  that  subject. 
Certaiuly  tliere  is  nothing  in  the 
record  which  concludes  the  parties 
upon  that  question,  and  as  it  rests 
upon  the  plaintiffs  in  error  to  establish 
our  jurisdiction  affirmatively  before 
we  can  proceed,  the  writ  is  dismissed. 
Opinion  by  WaiU,  Ok  J. 

BAILMENT.     LIEN. 
N.  Y.  Court  of  Appeals. 
■White,  respt.,v.  Iloyt  et  al.,  aj>plt8. 
Decided  May  21, 1S78. 
Where  barley  is  delivered  to  a  maltster  for 
maltii^  under  a  general  contract,  he  has  a 
colorable  claim  to  a  lien  upon  the  malt  re. 
moining  in  bis  posaession  for  a  general  bal- 
ance due  him,  nhich  will   not  be  divested 
by  its  sale  to  a  otianger,  unless  the  transfer 
has  been  effected  by  indorsement  of  a  ne. 
gotiahle  varehonse  receipt  to  ut  indoner 
in  good  tailh,  and  for  value. 
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Defendants  were  innoopnt  holders  for  value  of 
a  negotiable  warehooiie  receipt,  and  upon 
seeking  to  remove  the  malt  were  told  that 
plaintiff  claimed  a  lien  thereon  for  the  gen- 
eral balance  dae  on  the  contract,  and  did 
not  deny  that  they  were  liable  therefor. 
In  answer  to  a  letter  from  plaintiff,  stating 
that  he  was  ready  to  deliver,  but  would 
like  to  **know  thut  you  guarantee  the 
claim  I  have  against  the  malt,*^  defendants 
answered  in  writing,  **  Of  course  we  con- 
sider ourselves  bound  for  the  payment  of 
the  charges  on  this  malt.'*  Hdd,  That  this 
answer  could  be  construed  as  a  promise  to 
pay  plaintiff's  claim,  and  that  defendants 
were  liable  therefor;  that  the  settlement 
of  plaintiff's  claim  and  delivery  of  the  malt 
formed  a  good  oonsideration  for  the  promise. 

This  action  was  brought  to  recover  a 
balance  of  cliarges  upon  a  quantity 
of  malt  belonging  to  defendants. 
Plaintiff,  who  was  a  maltster,  upon 
the  assurance  that  G.  &  Son  would 
furnish  20,000  bushels  of  barley  for 
malting,  agreed  to  malt  it  at  a  re- 
duced price,  and  the  several  parcels 
of  barley  were  delivered  under  that 
agreement.  A  part  of  the  malt  was 
delivered  to  G.  &  Son,  who  paid 
$1,000  on  general  account ;  this  did 
not  pay  the  cliarges  on  all  the  malt 
delivered. 

John  A.  MapeSj  for  applts. 

Frank  D.  Harmon^  for  respt. 

Held  J  That,  as  between  plaintiff  and 
G.  &  Son,  a  claim  by  the  former  of  a 
lien  upon  the  malt  remaining  in  his 
possession,  for  the  balance  due  him, 
would  have  been  plausible,  and  he 
would  have  had  a  colorable  claim  to 
his  lien  for  a  general  balance ;  that 
this  claim  and  color  of  title  would 
have  attached  to  the  malt  upoii  its  sale 
to  a  stranger,  while  in  plaintiff's  pos- 
session, unless  the  transfer  had  been 
effected  by  an  indorsement  of  a  ne- 
gotiable warehouse  or  storage  receipt, 
and    in  that    case  plaintifPs  rights 


would  have  continued,  except  as 
against  an  indorsee  in  good  faith  and 
for  value. 

The  bona  Jides  and  consideration 
of  any  such  transfer,  if  challenged, 
would  be  the  subject  of  investigation. 

It  appeared  that  negotiable  ware- 
house receipts  were  issued  to  G.  & 
Son,  by  plaintiff,  for  two  lots  of  the 
barley,  the  product  thereof  "  deliver- 
able to  their  order  on  payment  of  the 
charges  accrued  tliereon."  Defend- 
ants became  the  endorsees  of  these 
receipts,  as  pledgees  or  factors,  and 
made  advances  to  the  full  value  to 
G.  &  Son.  It  did  not  appear  that 
plaintiff  knew  ^he  amount  they  paid 
or  of  their  particular  relations  with 
G.  &  Son,  but  the  latter  told  hiin 
that  defendants  would  pay  the  bal- 
ance due  on  the  barley.  When  de- 
fendants sought  to  remove  the  malt, 
plaintiff  asserted  a  lien  upon  all  the 
malt  then  in  his  possession,  including 
the  product  of  the  barley  mentioned 
in  the  two  receipts,  for  the  general 
balance  due.  Defendants  had  no 
knowledge  of  this  claim,  but  did  not 
deny  that  they  were  liable,  and  in 
answer  to  a  letter  from  plaintiff  stat- 
ing that  he  was  ready  to  deliver  the 
malt,  but  would  like  to  have  the 
warehouse  receipts  returned,  and  to 
*^  know  that  you  guarantee  the  claim 
I  have  against  the  malt,"  replied  in 
writing,  returning  the  receipt  for  the 
parcel  then  called  for,  and  saying  "  Of 
course  we  consider  ourselves  bound 
for  the  payment  of  the  charges  on 
this  malt." 

Held,  That  this  letter,  although  equi- 
vocal, could  be  construed  as  a  promise 
to  pay  plaintiff's  claim,  and  that  de- 
fendants were  liable  therefor;  that 
the  language  of  the  letter  was  to  be 


no 
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interpreted  in  tlie  bghro  in  whidi  the 
defendaEits  had  reasuu  to  suppoee  it 
would  be  understood  by  plaintiff. 
32  N.  Y.,  405  ;  24  Id.,  40  ;  2  Abb. 
Ct.  App.  Dee.,  465 ;  3  E.  and  B., 
307;  5  Hill.,  147. 

Aho  held,  That  the  settlement  of 
pluiutiff's  claim  and  the  delivery  of 
tlie  malt  formed  a  good  consideration 
for  defendants'  promise.  2  Bing., 
iJ29;  2  Moor.,  397;  1  Atk.,  10;  1 
Vem.,  4;  Chitty  on  Con.,  45;  2 
Penii.,  531  ;  1  W.  and  S.,  216. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Allen,  J.     All  concnr. 

CRIMINAL  LAW.  ISSUING 
OBLIGATIONS  IN  LIEU 
OF  MONEY. 

U.  S.  Sdpekmk  Codbt. 
The  United  States  v.  Aaron  Tan 
Anken.     (October,  1877.) 
The  Aot  o(  Congress  of  July  17,  1872,  which 
prohibits   the     iasaing,   ciiciilatiiig,  &o.,  of 
obligationa  for  a  leaa  snin  of  moaey  than  $1, 
intended  to  circulate  as  mone/,   doea  not 
apply  to  an  obligation  payable  in  goodo. 
On    a   certificate  of    division    in 
opinion  between  the  Jndgea  of  the 
Circuit   Court  of  the   United  States 
for  the   Western  District   of  Michi- 
gan. 

The  Act  of  Congress  of  July  17, 
1872,  §  2, 12  Stat.,  592;  Rev.  Stat., 
711, 1  35S3,  declares  that  "  no  private 
corporation,  banking  association,  firm 
or  individual,  shall  make,  issue,  cir- 
culate, or  pay  out  any  note,  clieck, 
inemui-andiim,  token,  or  other  obliga- 
tion, for  a  leas  sum  than  $1,  inten- 
ded to  circulate  as  money,  or  to  be 
received  or  used  in  lieu  of  the  lawful 
money  of  the  United  States,"  and 
denounces  as  a  penalty  for  tlie  of- 


fence,    fine     or    imprisonment,    or 
bqth. 

Van  Anken  was  indicted  under 
this  Act  for  circulating  the  "obliga- 
tious  "  of  the  Bangor  Furnace  Com- 
pany, a  corporation  created  by  and 
under  the  laws  of  the  Slate  of  Michi- 
gan, which  obligations  are  alleged  to 
be  in  Aflso  verba. 

"  Banqoe,  Mich.,  August  15, 1874. 

"  The  Bangor  Furnace  Company 
will  pay  the  bearer  on   demand   50 
cents  in  goods  at  their  store  iu  Ban- 
gor, Mich. 
(Signed)  "  A.  B.  Hocqh,  Prea. 

"  Chas.  D.  RnoDEB,  Treas." 

"Each  of  which  gaid  obligations 
was  for  a  less  sum  than  $1  and  was 
intended  by  the  said  Aaron  Van  Au- 
ken  to  circulate  as  money,  and  to  be 
received  in  lieu  of  the  lawful  mouey 
of  the  United  States,  conti-ary,"  &c. 

Van  Auken  demurred  to  the  in- 
dictment. The  opinions  of  the 
judges  of  the  Ciixjuit  Conrt  were 
divided  and  opposed  upon  two  ques- 
tions, wliich  were  thereupon  certified 
to  this  court  for  final  determinatiou  : 

1.  Whether  tlie  obligations  set 
forth  in  the  indictment  are  within 
any  valid  statute  of  the  United  States. 

2.  Whether  the  statute  under 
which  the  indictment  was  found  is 
constitutional. 

Held,  The  solution  of  the  first 
question  depends  upon  the  construc- 
tion to  be  given  to  the  words  "Jbr  a 
less  sum  than  $1." 

A  dollar  is  the  unit  of  onr  cur- 
rency. It  always  means  money  or 
what  is  regarded  as  money.  In  this 
case  the  statute  makes  it  the  standard 
of  measure  with  reference  to  the  for- 
bidden notes  and  obligations.  If  one 
of  them  bo  for  a  larger  "  sum  than 
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BDtuequent  hearing  against  another  defend- 
ant, ptaiutifl  procured  findiDgt  upon  which 
jndgment  was  entered  in  his  favor  and 
which  would  oSect  the  recoTei?  aa  to  the 
other  defendanta.  UM,  That  it  reated  in 
the  discretion  of  the  Court  whether  to  gnuit 
or  deny  a  motion  to  atrilca  ont  certain  End- 
ings in  the  former  trial  and  anbetitute 
therefor  the  findings  on  the  latter  hearing, 
and  also  to  racate  the  former  jadgment,  and 
ita  action  in  the  matter  ia  not  leTiewable 
\>J  the  Conrt  of  Appeals. 
See  a  C,  6  W.  Dig.,  388,  391. 

These  were  appeals  from  two  or- 
dera  of  General  Term  aflirming  two 
orders  made  at  Special  Term— one 
denying  a  motion  to  correct  or  ex- 
punge certain  conclusions  of  law- 
made  by  the  trial  court  and  to  insei't 
others  in  their  place,  and  the  other 
denying  a  motion  to  set  aside  a  jndg- 
ment entered  in  pursuance  of  the  de- 
cision and  conclusions  of  law  of  the 
trial  court. 

It  appeared  that  there  were  several 
defendants  in  the  action,  and  that  at 
a  trial  had  against  some  of  theui 
plaintiff  did  not  bring  on  a  hearing 
against  one  of  the  other  defendants. 
A  separate  jndgment  was  entered  up 
against  plaintiff  in  favor  of  defen- 
dants as  to  whom  the  trial  was  Iiad, 
and  plaintiff,  upon  a  subsequent  hear- 
ing against  II.,  procured  findings 
upon  which  he  entered  a  separate 
judgment  against  her,  and  which 
would  affect  his  recovery  against  the 
otiier  defendants.  A  motion  was 
made  to  have  tliese  findings  against 
H.  iucorpo rated  in  the  judgment-roll 
filed  in  behalf  of  the  other  defend- 
ants, and  the  judgment  in  their  favor 
vacated. 

T.  Mitchdl  Tyng,  for  applt 

Charles  A.  Davison,  for  respts. 

Held,  That  it  rested  in  the  discre- 
tion of  the  Court  whether  to  grant 


this  motion  or  not,  and  therefore  the 
ni-ders  were  not  appealable  to  this 
Conrt. 

Appeals  dismissed. 

Opinion  by   Church,  Ck  J.     AU 


EVIDENCE. 

SOPRKME   COOKT  OF  pKNTTSYI-T  ANTA. 

John  Brady,j>?^.  in  error,  v.  John 
K.  Eeed  et  al. 

Decided  May  20,  1878. 
In  an  action  i^fainst  a  firm,  where  one  of  the 
partners  has  died  and  hia  ezecntois  have 
been  subatitated  in  his  place  before  trial, 
the  plaintiff  ia  incompetent  to  testify  as  to 
transactiona  with  the  firm  occurring  durii^ 
the  lifetime  of  the  deceased  partner,  al- 
t^ongh  the  latter  may  not  have  peraonally 
participated  therein. 

John  K.  Reed,  Amos  S,  Henderson 
and  Isaac  E.  Iliester,  in  the  spring  of 
1868,  were  doing  business  in  the  city 
of  Lancaster,  as  bankers,  under  the 
firm  name  of  Heed,  Ilendei-son  & 
Co.  Brady,  the  plaintiff  below,  al- 
leged that  on  March  12,  1868,  he  left 
on  the  counter  of  their  banking-house 
a  check  on  the  Lancaster  Connty 
Bank  for  $550,  withont  a  date,  and 
that  this  check  was  appropriated  by 
Reed,  Kenderson  &  Co.,  they  receiv- 
ing the  proceeds  without  paying 
value.  Reed,  Henderson  &  Co.  al- 
lege that  they,  as  a  pure  accommoda* 
tion,  cashed  the  check  for  Brady,  on 
April  1, 18GS,  giving  him  the  money. 
Erady  brought  suit  against  the  firm 
in  September,  1$G9.  Isaac  E.  lieister 
died  in  February,  1871.  In  October, 
1877,  the  death  of  I.  E.  Hieater  was 
suggested  and  his  executors  substitu- 
ted. The  case  was  then  tried,  and 
Brady,  having  offei-ed  himself  as  a 
witness  in  his  own  behalf,  with  refei^ 
ence  to  transactions  had  with  Mcssi-s. 
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Rtjed  and  Henderson,  two  of  the 
pai'tners,  alone,  defendants,  his  testi- 
mony was  objected  to  by  counsel  for 
the  defence,  as  to  anything  that  had 
occurred  during  the  lifetime  of  I.  E. 
Uiester,  the  other  member  of  defen- 
dants^ firm,  deceased,  and  was  rejected 
by  the  Court.  Verdict  and  judgment 
for  defendants. 

Held^  No  error.  The  rule  of  ex- 
clusion in  actions  by  or  against  an 
executor  or  administrator  applies  as 
well  to  cases  where  one  of  the  parties 
has  died  after  suit  commenced  as  to 
those  in  which  he  had  died  before. 
18  P.  F.  Smith,  243.  The  condition 
of  the  parties  at  the  time  the  witness 
is  called  controls  the  question  of  com- 
petency. This,  however,  is  not  tlie 
only  class  of  cases  in  which  the  stat- 
ute declares  the  party  to  be  an  in- 
competent witness.  It  extends  to 
cases  "where  the  assignor  of  the 
thing  or  contract  in  action  may  be 
dead."  16  P.  F.  Smith,  297;  27 
Id.,  27 ;  3  W.  N.,  83.  It  is  not  the 
extent  of  the  interest  of  the  estate  of 
the  decedent  in  the  contract  that  ex- 
cludes the  surviving  parties  to  that 
contract.  If  such  an  interest  de- 
volved  on  tlie  survivor  as  to  charge 
the  estate  of  the  decedent  with  a  lia- 
bility on  the  judgment,  the  rule  ap- 
plies. 27  P.  F.  Smith,  27.  It  mat- 
ter not  that  the  ofiFer  be  to  prove  a 
contract  with  the  partner  who  is  still 
living,  when  the  effect  is  to  charge 
the  estate  of  the  one  who  is  dead. 
Although  the  latter  may  not  person- 
ally have  paiticipated  in  the  making 
of  the  contract,  yet  it  does  not  follow 
that  if  living  he  could  not  have  testi- 
fied to  the  fulfilment  of  it,  or  a  sub- 
sequent release  or  discharge  there- 
from.   Hence  it  follows,  in  reason 


and  on  authority,  that  if  Hiester's 
executors  had  not  been  substituted, 
the  plaintiff  was  not  competent  to 
testify  to  any  transaction  which  oc- 
curred during  the  life  of  the  dece- 
dent By  the  substitution,  the  letter 
and  reason  of  the  statute  unite  in  sus- 
taining the  ruling  of  the  learned 
judge. 

Judgment  affirmed. 

Opinion  by  Mercury  J. 


FORECLOSUEE.    PRACTICE. 

N.  Y.  SUPBEMB  COUBT.   GeNEBAL 

Tkbm.    Second  Dept. 
Bergen,  respLy  v.  Backhouse  et  al., 
applts. 
Decided  September,  1878. 

Application  for  direotion  in  the  jndgment  aa 
to  the  order  of  sale  of  the  premisea  should 
he  made  at  the  trial  or  thereafter  at  Special 
Term.  The  jndgment  will  not  be  reversed 
for  failure  to  direct  as  to  the  order  of  sale 
of  the  premises. 

A  trial  of  an  issue  of  fact  may  be  completed 
at  the  next  term  of  a  Court  of  record,  the 
one  whereat  it  was  commenced  having  ex- 
pired. 

After  the  execution  of  the  mort- 
gage in  question,  the  mortgagee  con- 
veyed to  the  Now  York,  Bay  Ridge 
and  Jamaica  Railroad  a  strip  runuuig 
through  the  premises. 

The  company  mortgaged  this  strip 
to  B,  appellant,  a  trustee,  to  secure 
their  bonds.  He  alone  answered, 
and  now  appeals  on  the  ground  that 
the  judgment  does  not  direct  tlie  sale 
of  tlie  lands  to  be  in  the  inverse  or- 
der of  their  alienation,  ^.«.,  that  the 
judgment  should  have  directed  tliat 
the  land  sold  to  the  railroad  com- 
pany be  sold  last. 

Ueldy  No  defence  was  developed 
on  the  trial.  Now  a  technical  objec- 
tion is  made  for  the  first  time  that 
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the  jiidgment  ehould  liave  directed 
that  the  lands  of  the  railroad  coinpftn  j 
be  Bold  last.  Ad  application  for  euuii  a 
direction  should  have  l>eea  made  on 
the  trial.  It  might  there  have  been 
granted  or  reason  shown  against  it. 
An  application  may  jet  be  made  to 
the  Special  Term  or  to  the  officer 
who  sells  the  property.  At  any  rate 
tlie  failure  of  the  judgment  to  make 
such  provision,  is  not  good  ground 
for  its  reversal. 

Under  §  45,  Code  of  Civil  Proce- 
dure. The  trial  of  an  issue  of  fact 
commenced  may  be  completed  at  the 
next  term  of  the  Court,  the  time  lim- 
ited for  the  eontinnance  of  the  tenn 
whereat  it  was  commenced  having 
expired.  The  objection  taken  here- 
in on  account  of  the  adjoui-ument  of 
the  County  Court  and  the  comple- 
tion of  this  trial  at  Uie  next  term  is 
thus  disposed  of. 

Jnd{*ment  affirmed  with  coeta. 

Opinion  by  Dykman,  J. 


PRACTICE.    CHATTEL   MORT- 
GAGE.   PLEADINGS. 
N.  Y.  CoDKT  OF  Appeals. 
Gildersleeve,    respt.,    v.    Landon, 

ajpplt. 

Decided  April  16, 1878. 

A  ohftttel  mortgfsge  U  Talid  M  ag^iuit  a  pnrcliu- 
er  with  knowledge  of  Ui  esisteace  altbongh 
it  ia  not  Bled. 

The  testimony  of  mi  intaraated  party,  althoagh 
nnoontrodlcted,  oannot  be  deemed  bo  cod- 
oliuiTe  OB  to  irunuit  the  Coait  in  directing 
a  Tsrdiot  in  his  Istot  npon  it  slone. 

The  tegtimany  at  &  wjtneM  vhoBe  orodibility 
haa  been  impeaobed,  olthougfa  nnoontradiot- 
ed,  ouiot  be  deemed  oonclniiTe,  bat  the 
qncstion  of  fact  to  wliioh  it  ns  given  ia  one 
for  the  consideration  of  the  jury. 

Where,  in  an  action  tor  the  recoreiy  of  penon- 
sl  property  the  answer  admiti  that  plaintiff 
porehaaed  the  proper^,  bat  that  ha  did  w 


with  knowledge  of  the  existenoe  of  defend- 
'  ant's  chattel  mortg^e,  the  admission  mnit 

be  oonatmed  together  and  if    relied  on  u 

establiBhiDgthepmohaHe,  itmnst  beheld  to 

establish  that  other  fact  also. 
BevorBing&  0.,  4  W.  Dig.,  411. 

This  action  was  bronght  to  recovei 
possession  of  certain  personal  proper- 
ty which  plaintiff  claimed  he  had 
purchased  of  his  son.  Defendant 
claimed  to  be  entitled  to  hold  the 
property  under  an  nnliled  chattel 
mortgaga  The  answeradmitted  that 
plaintiff  purchased  the  property  bnt 
did  so  with  a  knowledge  of  the  exist- 
ence of  defendant's  prior  mortgage. 
The  only  persons  who  testified  to  tlie 
sale,  were  the  plaintiff  and  his  son, 
the  alleged  vendor.  There  was  testi- 
mony tending  to  impeach  the  credi- 
bility of  the  latter.  The  jndge  di- 
rected a  verdict  for  plaintiff  on  the 
ground  that  there  was  not  sufficient 
evidence  to  justify  a  submission  W 
the  jury  of  either  the  question  of  sale 
or  good  faith. 

Ji.  E.  Aitdremi,  for  applt 
John  Cadman,  for  respt. 
Held,  Error ;  that  plaintiff's  testi- 
mony, although  uncontradicted,  be 
being  an  interested  party,  could  not 
be  deemed  so  conclusive  as  to  warrant 
the  Court  in  directing  a  verdict  npon 
it  alone,  and  that  the  credibility  of  the 
son  having  been  impeached,  though 
he  was  not  contradicted,  his  teetimoiiv 
could  not  be  taken  as  (inclusive,  aiid 
the  question  of  fact  to  which  his  tes- 
timony was  given  was  one  for  the 
consideration  of  the  jury.  45  N.  Y., 
549. 

Also  held.  That  the  admission  in 
the  answer  must  be  construed  to- 
gether, and  if  relied  on  as  establishing 
a  purchase  by  plaintiff  it  must  also  be 
held  to  establish  that  the  purchase 
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was  made  with  knowledge  of  the 
mortgage;  that  althongh  the  mort- 
gage was  not  filed,  if  plaintiff  had 
actual  knowledge  of  its  existence,  it 
was  valid  as  against  him.  28  N.  Y., 
271 ;  25  Barb.,  484. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed 
and  new  trial  granted. 

Opinion  by  Folger^  J.  All  concur 
except  MiUeTj  e/.,  absent. 


DISTRIBUTION.      COLLATER- 
ALS. 
N.  Y.  Supreme  Court.     General 
Term.    Second  Dept. 
David    I.    Adee,  j?^.,  v.  Jacob 
Campbell,  deft. 

Decided  September,  1878. 

Second  and  third  oousinH  cannot  take  distriha- 
tive  shares  when  there  are  first  ooosins. 
The  first  are  the  next  of  kin  to  the  exdn- 
sion  of  the  second  and  third,  and  these 
latter  cannot  take  bj  representation  this 
being  allowed  among  collaterals  only  to 
brothers'  and  sisters'  children. 

Appeal  from  decree  of  surrogate, 
refusing  distributive  share  of  person- 
alty to  second  and  third  cousins. 

The  intestate  died  leaving  no 
widow,  descendants,  brother  or  sis- 
ter, father,  mother,  a;nd  no  chil- 
drcn  of  brother  or  sister.  He  left 
iii-st  cousins,  second  cousins,  and  third 
cousins. 

The  second  and  third  cousins  claim 
by  representation. 

Ileld^  The  personal  estate  of  the 
intestate  is  to  go  to  tlie  next  of  kin 
in  equal  degree  to  the  deceased,  and 
their  legal  representatives.  Sub.  — , 
§  90,  3  R  S.,  p.  104,  6th  edit.  Next 
of  kin  means  nearest  in  place  and  to 
be  next  of  kin,  there  must  be  no  one 
standing  nearer.  If  several  stand 
in  equal  proximity  they  share,     first 


cousins  are  nearer  than  second. 
They  stand  nearer  in  place  than  tlie 
latter  and  these  cannot  take  as  next 
of  kin. 

No  representation  is  allowed  among 
collaterals  after  brothers'  and  sistere' 
children.  Sub.  — ,  §  90,  3  E.  S.,  p. 
104,  6th  edit  By  this  section  the 
right  of  these  second  and  third  cou- 
sins to  share  in  this  estate  is  cut  off. 
11  Hun,  344. 

Decree  affirmed  with  costs. . 

Opinion  by  ByJcman^  J. 


MECHANIC'S  LIEN.  PRACTICK 
N.  Y.  CouKT  OF  Appkals. 
Crawford  et  al.,  ajypUs.^  v.  O'Con- 
nor et  al.,  respts. 

Decided  April  2, 1878. 

On  the  trial  of  an  action  to  foreclose  a  mechan- 
ic's Uen  for  materials  furnished  to  a  contrac- 
tor, papers  were  introduced,  signed  by  the 
contractor,  showing  a  payment  in  full,  but 
the  contractor  testified  that  they  did  not  ex- 
press the  truth ;  that  on  giving  these  papers 
the  amount  due  to  plaintiff  and  others 
were  counted  to  make  up  the  balance  with 
a  secret  understanding  between  him  and  the 
owner  that  the  latter  should  contest  them. 
The  referee  found  that  the  contractor 
testimony  was  true ;  that  there  was  due 
him  upon  the  contract  more  than  the 
amount  ot  plaintiff's  daim  and  that  plaintiffs 
were  entitled  to  recover.  Held,  No  error ; 
that  it  was  not  neoessaiy  for  the  referee  to 
find  fraud ;  it  was  only  necessary  to  find 
that  in  truth  there  was  an  amount  due  and 
unpaid  upon  the  contract. 

This  action  was  brought  to  fore- 
close a  mechanic's  lien  for  materials 
furnished  by  plaintiffs.  The  referee 
found  that  at  the  time  of  the  filing 
the  notice  of  lien  by  plaintiffs,  there 
was  still  due  and  unpaid  from  the  de- 
fendant O'C,  who  was  the  owner  of 
the  premises,  to  H.  the  contractor,  on 
liis  contract,  more  than  the  amount  of 
plaintiffs'  claim.    The  evidence  was 
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eoiiti-adictory  oii  this  p)inL  Papers 
signed  by  H.,  which  were  put  in  evi- 
dence, showed  a  payment  in  fnll,  bnt 
II.  tCBtitied  that  tliey  did  not  express 
the  triith  ;  tliat  lie  had  been  paid  some 
money,  though  not  all  that  was  due 
to  him,  and  that  the  amounts  due 
plaintiffs  and  othere  wei-e  counted  to 
make  up  the  balance,  with  a  secret 
understanding  between  him  and  de- 
fendant O'C.  tliat  the  latter  should 
contest  them.  The  referee  found 
that  the  oral  utterances  of  the  witness 
wei'e  the  truth,  and  that  plaiutifFs 
were  entitled  to  recover. 

D.  M.  Porter,  for  applta. 

C.  (j.  Egan,  for  respts. 

Held,  No  error ;  that  the  finding 
was  suflicient;  that  it  was  not  neces- 
sary for  the  referee  to  find  that  there 
was  fraud  to  make  the  evidence 
available  for  his  finding,  or  the  find- 
ing available  for  his  conclusion  of 
law.  The  fact  that  there  was  fraud 
did  not  alter  the  fact  that  there 
was  in  truth  an  amount  due  and  un- 
paid upon  the  contract  of  H.  It  was 
only  necessary  to  find  this  fact. 

Order  of  General  Term,  reversing 
judgment  for  plaintiffs  reversed  and 
jndgmeut  for  plaintiffs  affirmed. 

/'er  curiam  opinion.      All  concur. 


DOWER.     RELEASE. 

N.   Y.  SvFBBMK    ConET.      Genural 

Tkkm.    Second  Deft. 

Edward  H.  Gilligan,y/.,T.  Ebcn 

Swift,  d>!/i. 

Decided  September,  1878. 

A  releaae  bj  th«  wife  of  her  right  of  dower  in 
her  hnabuid'a  hmd  during  hia  life  aoU  by 
Mtoppel  rather  thao  by  grant. 

Apt  words  only  are  neoeasaiT  to  desoribe  what 
ia  released.     The  t«cbniaal  words  "dower, 
or  right  of  dower"  are  not  neoesBaij. 
Submission   on   settled  facts,     A 


deed  was  given  by  husbaud  and  wife 
without  the  words  "dower,  or  right 
of  dowei-.'*  Action  to  compel  pur- 
chaser to  complete  purchase. 

Held,  The  better  opinion  seems  to 
be  tliat  when  the  wife  joins  her  hns- 
band  in  conveying  the  land,  the  con- 
veyance operates  against  her  by  way 
of  estoppel.  She  does  not  gi-ant, 
for  she  lias  no  interest  or  estate  in 
the  land  to  become  the  subject  of  a 
grant.  Any  apt  words  then  indicat- 
ing an  intent  t»J  release  all  tlie  right 
sLe  has  will  effect  the  estoppel. 

In  tlie  deed  in  qnestion  the  words 
are  grant,  bargain,  sell,  alien,  remise, 
release,  convey,  and  confirm  all  the 
estate,  right,  title,  interest,  property, 
possession,  claim,  and  demand,  &c. 
It  would  be  difficult  to  use  more  com- 
prehensive words,  or  find  any  to  bet- 
ter express  the  giantor's  intent  to  re- 
lease alt  she  had  in  this  land.  Those 
are  words  both  of  grant  and  release, 
and  it  is  not  necessary  to  tise  the 
technical  words,  dower,  or  right  of 
dower. 

Judgment  for  plaintiff,  tliat  defend- 
ant complete  the  purchase  of  these 
premises. 

No  costs,  but  legal  dishnrsements. 

Opinion  by  Dykman,  J, 

EVIDENCE.     FALSE    PRE- 
TENCES. 

N.  Y.  SCPBEMK  COUET.    GeKKEAL 

Teem.     Fiest  Dkpt. 

Leser  Shulman  and  Isaac  J.  Edel- 
stein,  j)^s.  in  error,  v.  The  Peopleof 
the  State  of  New  York,  de/ta.  in 
error. 

Decided  July  30, 1878. 

The  priaODeni  wore  indicted  for  obtaining 
goode  b7  false  pretenoea  made  on  Jasnai^, 
18TS.    Evidence,  agoinat  objaotion,  was  ad- 
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mitted  of  pnsonen'  statemente  as  to  their 
pecuniary  responsibility  sabseqaently  in 
March,  1876,  to  another  person,  for  the  pur- 
pose of  showing  knowledge  of  the  false 
statemente  made  in  January  previous. 
ffeld^  Error.  The  evidence  of  statements  in 
March  were  disconnected  with  the  crime 
charged  in  the  indictment,  and  was  too  re- 
mote to  be  regarded  as  bearing  upon  the  ques- 
tion whether  the  prisoners  knew  at  the  time 
they  made  the  written  statement  in  Janu- 
ary, that  it  was  false.  The  evidence  preju- 
diced the  prisoners  and  was  inoompetent. 

Writ  of  Error  to  review  a  convic- 
tion for  obtaining  goods  by  false  pre- 
tences. 

The  plaintiffs  in  error  were  in- 
dicted, tried,  and  convicted  upon  a 
charge  of  having,  in  the  month  of 
January,  1876,  procured  goods  of  H. 
B.  Claflin  &  Co.,  of  the  value  of 
$372.35,  by  certain  false  pretences 
contained  in  a  written  statement, 
made  by  them  in  regard  to  their 
pecuniaiy  condition. 

Upon  the  trial  the  People  were  al- 
lowed to  show  statements  made  by 
the  prisoner  to  one  Horace  Galpin, 
in  the  middle  of  March,  1876,  in  re- 
gard to  their  pecuniary  responsi- 
bility. 

This  evidence  was  objected  to  by 
the  prisoners'  counsel  on  the  grounds 

First,  That  the  inquiry  was  irrel- 
evant and  immateriah 

Second,  That  it  was  too  remote. 

The  Court  overruled  the  objections, 
and  admitted  the  evidence  for  the 
purpose  only  of  showing  the  prison- 
er' knowledge  of  the  falsity  of  the 
statement  mado  to  Claflin  &  Co. 

J.  O.  Motty  for  plffs.  in  error. 

£enj.  K.  Phdpsy  for  defts.  in 
error. 

Heldy  Error  was  committed  in  ad- 
mitting the  evidence.  The  transac- 
tion was  in  no  way  connected  with 


the  offence  charged  in  tlie  indict- 
ments, and  was  too  remote  to  be  re- 
garded as  bearing  upon  the  question, 
whether  the  prisoner  knew  at  the 
time  he  made  the  written  statement 
that  it  was  false.  10  Hun,  158 ;  4 
Hun,  511 ;  8  Hun,  40 ;  65  K  Y., 
82  ;  57  K  Y.,  363. 

The  prisoner  might  well  have  ac- 
quired knowledge  of  the  falsity  of 
the  statements  made  to  Claflin  &  Co., 
between  the  time  the  statements  were 
made  to  them  in  January  and  the  time 
of  the  statements  to  Galpin  in  March. 

The  evidence  was  calculated  to 
prejudice  the  case  of  the  prisoner  and 
in  a  doubtful  case  would  be  quite 
likely  to,produce  a  conviction. 

Judgment  revei^sed  and  new  trial 
ordered. 

Opinions  by  IngdUsy  P,  e/.,  and 
PotteVy  J.y  concurring. 

STATUTE  OF  FRAUDS. 
N.   Y.    SuPEBME  Court.     General 
Term.    Second  Deft. 
Elizabeth    Allen,  respty  v.  Jere- 
miah Eighmie,  applt 
Decided  September,  1878. 

Where  defendant  argued  plaintiff  to  bay  certain 
railroad  bonds  of  one  S.,  assuring  her  they 
were  good,  and  that  he  wonld  see  she  oame 
to  no  loss  by  the  porchase,  and  she  bought, 
giving  for  them  certain  negotiable  notes  of 
defendant,  held  by  her,  and  also  accepting  a 
biU  against  him,  Seid^  Not  within  the 
statute  of  frauds.  It  is  an  original  contract, 
or  considered  as  a  promise  to  pay  the  debt 
of  the  railroad  company ;  it  is  taken  out  of 
the  statute  by  the  new  consideration. 

Appeal  from  judgment,  verdict 
for  plaintiff. 

The  defendant  owed  plaintiff 
$1,970.  At  defendant's  request  plain- 
tiff met  him  and  one  S.  S.  produced 
bonds  of  a  railroad  company,  and  re- 
quested plaintiff  to  buy  them.     Do- 
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feiidant  told  her  he  would  see  there 
was  uo  loes  to  her  if  she  bonght 
them.  She  bonght,  giving  $1,000  in 
bonds,  and  the  notea  of  defendant  for 
them,  and  receipting  a  bill  of  $70. 

Held,  That  this  was  an  original 
contract.  The  defendant  advised  the 
plaintilf  to  consummate  it,  telling  her 
he  would  see  she  lost  nothing  by  it 
As  for  the  qneation  of  originality  it 
was  as  if  he  owned  them.  She  paid 
her  money  for  these  bonds  on  faith  of 
the  defendant's  guaranty.  If  we  con- 
sider the  protnise  as  one  to  pay  tlie 
debt  of  the  railroad  company,  it  arose 
on  a  new  consideration,  moving  be- 
tween the  parties,  and  by  this  new 
consideration  the  case  is  taUen  with- 
out the  statnte  of  frauds. 

Opinion  by  Dyhman,  J. 


PERJURY.      OBJECTIONS    TO 
FORM  OF  INDICTMENT. 

N.    Y.    Sdpbbhb  Court.    Gdorai. 

Tbbx.    Fiest  Dept. 

Robert  L.  Case,  plff.  in  error,  v. 

The  People  of   the   State  of  New- 
York,  defts.  in  error. 

Decided  September  27, 1878. 

In  determining  how  far  back  qualifying  worda 
leaoh,  pnnctoation  fnmishes  an  Important 
indication,  though  il  ia  not  tlie  parunonnt 
oonsideration,  for  th«  aturoimding  circmn- 
Btanoea  may  point  to  b  diSeient  meaning 
than  that  indicated  by  the  panctaatioo. 

An  objection  that  an  indictment  in  defective 
in  omitting  to  state  venne,  lUid  time 
place,  ia  umed  at  tlie  form  of  theiiidictmsnt 
rather  tluui  (die  inbetanoe  thereof,  and  the 
objection  moat  be  taken  by  demairer 
motion  previous  to  jndgment,  or  the  defects 
are  cnred  hj  the  statute  of  jeofails.  See 
E.  8.,  VoL  8,  page  728,  §  53,  where  piis- 
onor  ia  not  piejadiced  by  such  defects. 

It  ia  too  lat«,  after  trial  and  jndgment,  to  as- 
sail an  indictment  on  such  groonds,  nnless 
prisoner  is  octnoLy  prejudiced. 


Writ  of  error  to  review  a  conviction 
apon  an  indictment  for  perjury. 

The  plaintiff  in  error  was  tried  at 
the  Oyer  and  Terminer  npon  an  in- 
dictment for  perjury. 

The  indictment  alleges  the  falsity 
of  the  four  items  purporting  to  give 
the  assets  of  the  Secnrity  Life  Insur- 
]  Company,  contained  in  a  state- 
ment, which  was  accompanied  by  the 
following  oath : 
"State  of  New  York,) 

City  of  New  York,  f  ^ 

"  Robert  L.  Case,  President,  and 
Isaac  H.  Allen,  Secretary  of  the  Se- 
curity Life  Insurance  and  Annuity 
Company,  being  duly  sworn,  depose 
and  say,  and  each  for  himself  says, 
that  they  are  the  above  described 
officers  of  the  said  company,  and  tliat 
on  the  thirty-first  day  of  December 
last  all  the  above  described  assets 
were  the  absolute  property  of  the 
said  company,  free  and  clear  from 
any  liens  or  claims  thei-eon,  except  tut 
above  stated ;  and  that  the  foregoing 
statement,  with  the  schedules  and 
explanations  hereunto  annexed  and 
by  them  subscribed,  are  a  full  and 
correct  exhibit  of  all  the  liabilities, 
and  of  the  income  and  disburse- 
ments, and  of  the  general  condition 
aTid  affairs  of  the  said  company  on 
the  said  thirty-first  day  of  Decem- 
ber last,  and  for  the  year  ending  on 
that  day,  according  to  the  best  of 
their  information,  knowledge,  and 
belief,  respectively. 

Robert  L.  Case. 
I.  H.  AiiKN,  Seeretary. 
"Subscribed  and  sworn  to  before 
me  this  nineteenth  day  of  February, 
1876. 
Moses  B.  McClat, 
JHotary,  etc" 
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The  said  statement  purported  to 
exhibit,  among  other  things,  the  as- 
sets of  the  company  at  tlie  close  of 
the  year  1875,  and  showed  a  snrplns 
in  favor  of  the  company  of  nearly 
$3,000,000. 

In  the  month  of  November,  1876, 
upon  examination  the  compai^y  was 
found  to  be  insolvent  to  the  extent 
of  $2,000,000. 

The  evidence  showed  that  when 
the  statement  was  filed  in  the  Insur- 
ance Department  the  company  was 
hopelessly  insolvent.  The  following 
points  were  urged  among  others  on 
this  appeal. 

Ist.  That  the  indictment  is  insuffi- 
cient because  it  does  not  charge  the 
items  upon  which  the  perjury  is  as- 
sio:ned  to  be  false  within  the  informa- 
tion,  knowledge,  and  belief  of  the 
defendant,  and  it  is  insisted  that  the 
whole  affidavit  is  qualified  by  the 
word  at  the  close. 

2d.  That  the  indictment  is  fatally 
defective  in  omitting  to  state  venue 
or  time  and  place,  and  in  not  charg- 
ing that  the  oath  was  administered  in 
due  form  of  law. 

A.  S.  SuUivaUj  plfF.  in  error. 

-ff.  JT.  PheVps^  for  deft,  in  error. 

Ueld^  The  punctuation  indicates 
that  the  statements  in  the  affidavit 
are  made  without  qualification  down 
to  and  including  the  words,  "  except 
as  above  stated,"  at  which  point  is 
inserted  a  semicolon. 

13ut  punctuation  is  not  necessarily 
controlling  when  other  considerations 
which  are  paramount  show  tiiat  the 
intention  of  the  parties  is  in  conflict 
with  the  meaning,  wliich  would  be 
conveyed  by  such  punctuation. 

An  examination  of  the  affidavit  in- 
dicates that  these  matters  likely  to  be  I 


within  the  personal  knowledge  of  the 
affidavit  precede  the  semicolon,  viz., 
that  he  was  an  officer  of  the  com- 
pany, &c. 

That  the  circumstances  harmonize 
with  the  punctuation,  and  the  indict- 
ment properly  charges  the  statementa 
upon  which  perjury  is  assigned  to  be 
made  without  qualification. 

The  statement  was  properly  filed 
with  the  Insurance  Depaitment 
Chap.  366,  Laws  1859. 

Held  further^  That  the  objection 
that  the  indictment  was  defective 
in  omitting  to  state  venue,  time, 
and  place,  &c.,  is  aimed  at  the  form 
of  the  indictment,  rather  than  the 
substance  thereof,  and  nol  having 
been  taken  bv  demurrer,  or  motion 
previous  to  judgment  are  such  de- 
fects as  are  cured  by  the  statute  of 
jeofails.  See  R  S.,  Vol.  2,  page  728, 
§  52. 

It  is  too  late  now  to  assail  the  in- 
dictment upon  such  ground.  26  N. 
Y.,  200;  27  N.  Y.,  329;  6  N.  Y., 
50 ;  36  N.  Y.,  431 ;  5  Parker,  313  ; 
12  Wend.,  426. 

The  provisions  of  the  R.  S.,  aupray 
were  intended  to  cure  all  defects 
touching  the  form  of  the  proceedings 
which  does  not  prejudice  the  case  of 
the  prisoner,  and  to  avoid  the  neces- 
sity of  granting  new  trials  where  a 
harmless  error  or  omission  has  inter- 
vened. We  cannot  see  how  the  pris- 
oner could  have  been  prejudiced  by 
the  defects  now  complained  of. 

Section  12,  Chap.  463,  Laws  of 
1853,  provides  for  filing  a  statement 
with  the  comptroller,  and  provides, 
among  other  things,  the  statement 
shall  contain  amount  of  assets,  man- 
ner of  investment,  &c.  The  legisla- 
tion since  requires  the  statement  to 
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be  filed  with  the  Supcriuteudeat  of 
Insurance. 

We  think  that  the  plaintiff  in  error 
asauined  the  responsibility  of  present- 
ing, nnder  oath,  the  said  statement  in 
regard  tosnch  assets,  as  he  personally 
knew  them  to  exist,  and  not  simply 
as  the  ledger  of  the  company  indi- 
cated. 64  N.  Y.,  148 ;  59  N.  Y., 
117;  67K.  Y.,  15. 

Thepe  was  a  sharp  conflict  of  tes- 
timony as  to  whether  the  oath  was 
actnally  administered.  It  was  pecn- 
liai'ly  the  province  of  the  jnry  to 
pass  upon  tliat  question,  and  their 
determination  must  be  regarded  con- 
clusive. 58  N.  Y.,  455 ;  64  N.  Y., 
129 ;  63  Barb.j  21 ;  29  How.,  J55. 

We  do  not  think  there  should  be 
B  new  trial  upon  the  gronnd  of  new- 
ly-discovered evidence.  A  proper 
case  wtis  not  made.  Waite's  Pr.,  Vol. 
3,  p.  416. 

Conviction  affirmed. 

Opinion  by  IngaUa,  J.  /  Donahue 
and  Lawrence,  JJ.,  concurring. 

ACCEPTANCE  OF  DRAFT. 
USAGK 

SlTPBIIUE   CoiTBT  OF   IlXINOTS. 

Coffman  et  al.,  apjtlte.,  v.  Camp- 
bell et  al. 

Decided  June  21, 1878. 
U  a  part}'  propoiiea  to  mftke  a,  oonditionril  aa- 

oeptnnoe  and  commits  tliat  acceptance  to 
writing',  he  moat  be  o&refol  to  ezpieaa 
clearly  the  coddicion  therein. 

THieo  the  words  of  aooeptaooe  are  bo  amtyign- 
ous  as  to  reqaire  part^  evidence  to  explain 
them,  the  bordea  of  proof  U  upon  the  ao- 
ceptoi  ta  Bhow  that  it  was  cooditioDal,  and 
each  proof  is  of  no  arail  where  the  holder  or 
one  under  wbom  he  cloiius  took  the  bill  fot 
value  without  notloe  of  the  ooodition. 

An  irnagB  must  be  generally  known  and  estab- 
lished and  so  well  settled  and  nnifoml; 
acted  upon  aa  to  laise  a  fail  ptesamption 


that  it  waa  known  to  both  oontracting  pai- 
ties,  and  that  thej  ooutiaoted  in  refereoc* 
to  it. 

AjCtion  of  assumpsit  brought  by  D. 
C  Campbell  and  Company,  doing 
buaincaa  as  bankers,  plaintiffs,  againEt 
S.  T.  Smith,  S.  Coffman  and  N.  R 
Eeeves,  defendants,  on  their  alleged 
acceptance  of  a  certain  bill  of  ei- 
cliange  for  twenty-three  hundred 
dollars,  drawn  upon  them  by  one  A 
Ilarper,  and  on  which  plaintiffs  ad- 
vanced the  money  therein  specified. 
On  April  5,  1872,  plaintiffs  sent  a 
telegram  to  defendants,  as  follows: 
"  Will  yon  honor  draft  drawn  by  A. 
Harper  for  82,300*"  On  the  follow- 
ing day  plaintiffs  received  from  de- 
fendants this  telegram :  "  U.  S. 
Yards,  111.,  April  6,  1872.  To  D.  C. 
Campbell :  —  Will  pay  A.  Ilaiper's 
draft  twenty-three  hnndred  dollars 
fur  stock.  Smith,  Coffman  &  lieevcs." 
A.  Harper,  on  receipt  of  this  tclo- 
gi-am  by  plaintiffs, on  April  6,  187:!, 
drew  this  draft: 

"  Centre vi  lie,  April  6,  1872.  At 
sight  pay  to  the  order  of  D.  C  Camp- 
Itell  &  Co.  twenty-tlirce  hundred 
dollars,  value  received,  and  charge  to 
account  of  A.  Harper."  Tu  Smitli, 
Coffman  &  Reeves,  Union  Stock 
Yai-ds,  Chicago. 

This  draft,  when  presented  to  tlie 
defendants,  tliey  refused  to  accept; 
hence  tiiis  action. 

The  declaration  in  the  several 
counts  alleged  the  necessary  facts  with 
legal  precision  and  in  due  fonn.  The 
general  issue  was  put  in  to  the  fir'St, 
fourth  and  to  the  common  counts; 
and  a  general  demurrer  to  the  second 
and  thii'd  counts,  wliich  was  overruled, 
and  the  general  issue  pleaded  thereto, 
and  fouj-  special  pleas  averring  iusub- 
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stance,  in  the  Becond  plea  or  first 
special  plea,  that  the  draft  was  not 
applied  on  iiie  purchase,  or  for  pay- 
ment of  stock,  nor  did  defendant  re- 
ceive any  stock  therefor;  'and  in  the 
second  special  plea,  that  the  bill  of 
exchange  was  not  drawn  by  Harper, 
and  the  money  obtained  of  plaintiffs 
to  pay  for  stock  already  theretofore 
purchased  by  Harper  and  shipped 
to  the  defendants.  The  third  special 
plea  averred  more  in  detail  the 
arrangement  between  Harper  and 
defendants  as  to  acceptance  of  Har- 
per's draft,  provided  the  same  was 
used  in  the  purchase  and  payment  of 
stock  by  Harper,  and  by  him  shipped 
to  defendants;  and  the  remaining 
fourth  special  plea  averred  that 
neither  before  the  making  the  draft 
on  conditional  acceptance,  or  since, 
did  defendants  receive  from  Harper  or 
plaintiffs  any  stock  for  which  the  draft 
was  drawn,  or  on  account  of  which 
said  Gipnditional  acceptance  was  made. 

To  these  special  pleas  there  was 
a  demurrer,  which  was  sustained. 
The  remaining  issues  were  tried  by  a 
jury,  who  under  instructions  returned 
a  verdict  for  the  plaintiffs  for  the 
amount  of  the  ^  draft  and  interest 
thereon.  A  motion  for  a  now  trial 
was  denied  and  judgment  rendered 
on  the  verdict. 

Seldj  No  error.  The  acceptance  is 
absolute;  they  will  pay  Harper's 
draft  for  $2,300.  Tlie  words  "  for 
stock  "  are  at  most  but  an  indication 
of  the  nature  of  the  consideration  as 
between  Harper,  the  drawer,  and  the 
appellants  as  acceptors,  and  were  of 
no  importance  or  interest  to  appel- 
lees. It  was  immaterial  to  thera 
what  was  the  consideration  moving 
between  Harper  and  appellants. 
Vol  7.— No.  6. 


It  nowhere  appears  that  appellants, 
when  they  telegmphed  their  agree- 
ment to  accept  Harper's  draft,  sug- 
gested they  would  not  pay  it  unless 
it  was  accompanied  by  a  bill  of  lad- 
ing, or  fuitil  a  shipment  of  stock  was 
made,  or  that  such  was  their  inten- 
tion. Had  it  been  their  intention, 
they  certainly  should  have  made  tliat 
a  part  of  their  acceptance.  It  should 
have  been,  one  of  the  terms,  if  fair 
dealing  was  intended,  and  it  was 
their  duty  so  to  have  informed  appel- 
lees. It  is  the  duty  of  a  party  under 
such  circumstances  to  express  clearly 
the  condition  of  his  acceptance,  if  he 
designs  to  make  it  conditional,  and 
the  burden  is  upon  him  to  show  it, 
and  not  upon  tlie  holder  of  the  bilL 
Chitty  on  Bills,  803.  If  an  acceptor 
does  not  desire  to  become  absolutely 
liable,  it  is  a  very  easy  matter  so  to 
word  the  contract  It  is  his  duty  to 
express  himself  and  his  intentions  in 
such  terms  as  to  leave  no  doubt  his 
acceptance  was  conditional,  and  as  it 
is  his  business  so  to  express  himself, 
the  interpretation  of  the  agreement 
must  be  against  him  on  a  familiar 
principle.  16  Peters,  896 ;  4  W.  & 
8.,  846. 

The  rule  is  generally  accepted 
and  understood  to  be,  that  if  a  party 
proposes  to  make  a  conditional  accept- 
ance only,  and  commits  that  accept- 
ance to  writing,  he  must  be  careful 
to  express  fully  the  condition  therein. 
It  is  not  permitted  to  use  general 
terms  and  then  exempt  himself  from 
liability  by  Felying  upon  particular 
facts  which  may  have  some  connec- 
tion with  the  condition  expressed,  for 
the  reason  that  the  particular  fact 
is,  of  itself,  susceptible  of  being- 
made  a  distinct  condition.    15  Peters^ 
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7  YORK  CITY.     DISTRICT 

CODET  CLERKS. 
N.  Y.  CouET  OF  Appeals. 
le  People  ex  rel.  GilchrcBt,  retpt^ 
nrraj,  applt. 
jcided  May  21, 1878. 

dant  WM,  In  ISTS,  appointed  agtirtant 
k  of  a  DUtriot  Ooort  for  a  term  of  all 
n,  bntwaaremoredbj  F.,  the  waootmot 
ht  jndge  by  wbom  he  wm  i4(poiDt«d, 

<me  M .  appcdnted  In  his  place.  H.  WM 
ored  b7  C,  the  snooeaBor  of  F.,  who  ^>- 
it«d  nlator,  bnt  aftenratds  Teminel 
,  and  appdnted  one  F.  M.  In  an  aotiea 
ight  hy  i«latoT  againat  V.  H..  it  wai  ad- 
led  that  lelatoi  waa  entitled  to  0» 
te,  and  that  F.  H.  be  ousted.  Prior  to  the 
7  of  thia  Judgment,  defendant,  wiUi  the 
Mnt  <rf  P.  H.  and  the  jnatioe,  reaamed 
leaaioD  of  the  offloe  nndei  hia  oiiginil 
ointment.  EM,  That  defendant  vm 
tied  to  hold  the  offloa  for  the  fnU  leoi 
ixToan  from  hla  appointment;  that  ha 

not  bound  by  the  jnd^pnent  in  the  acUM 
batF.  M. 

defendant  waa  kept  ont  of  office  ■■ 
atant  clerk,  he  held  the  offloea  of  aieen- 
uan.  derk  in  the  major'a  olBoe,  and  cleik 
be  Department  of  PnbUo  Worka.  SM, 
it  he  did  not  Uienbj  Taoata  liia  offloe  W 
Btant  deik. 

118  action  wm  bronght  to  onst  die 
idant  from  the  office  of  aasistant 
:  of  a  Dietrict  Coart  in  the  ehj  of 

York,  and  to  establmh  the  right 
e  relator  to  the  office.  In  March, 
,  defendant  was  appointed  aesiat- 
lerk  by  K.,  a  justice  of  said  Cour^ 

fnll  term  of  six  years,  and  he 
id  until  December  81, 1873,  when 
BS  removed  by  Justice  F.,  and  one 
ppointed  in  his  place.  M.  con- 
id  to  eeire  in  the  office  dnring 
erm  of  Justice  P.  ,  F.  waa  sne- 
;d  by  C,  who  appointed  the 
or  ia  the  place  of  M.,  whom  he 
ved.  The  relator  served  until 
ary,  1878,  when  C.  removed  him 
appointed  one  F.  M.  in  his  plac«> 
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F.  M.  continued  to  serve  until  Janu- 
ary 2, 1877,  when  defendant,  with  the 
consent  of  F.  M.  and  the  justice,  re- 
sumed the  possession  of  the  office 
under  his  original  appointment,  and 
thereafter  held  it  Af tei*  F.  M.  was 
appointed  an  action  was  commenced 
by  the  relator  to  oust  him  from  the 
office,  and  a  judgment  was  rendered 
therein,  January  7,  1877,  that  the  re- 
lator was  entitled  to  the  office,  and 
that  F.  M.  be  ousted.  On  January  2, 
1^77,  defendant  had  taken  possession 
of  the  office,  and  was  discharging  its 
duties,  when  the  judgment  was  en- 
tered. This  action  was  thereupon 
commenced.  The  relator  claimed  that 
defendant  had  vacated  the  office  by 
holding  since  his  appointment  tlie 
office  of  assemblyman  during  one 
session  of  the  Legislature ;  during  a 
portion  of  1875  he  was  a  clerk  in  the 
Department  of  Public  Works,  and 
during  three  months  of  1876,  a  clerk 
in  the  mayor's  office ;  and  also  claimed 
that  the  judgment  against  F.  M.  con- 
clusively established  his  right  to  the 
office.  Defendant  protested  against 
his  removal,  brought  an  action  to  re- 
cover his  salary,  and  from  time  to 
time  claimed  the  office,  and,  so  far  as 
appears,  at  the  first  moment  when  he 
could,  took  possession  of  it 
Samtiel  Hand^  for  applt 
Nelson  J.  Waterhury^  for  respt 
Heldy  That  this  action  could  not  be 
maintained ;  that  after  defendant's 
appointment  he  was  entitled  to  hold 
the  office  for  the  full  term  of  six 
years,  62  N.  T.,  375 ;  67  Id.,  521 ;  that 
the  judgment  in  the  action  against  F. 
M.  was  not  conclusive,  or  even  evi- 
dence against  defendant,  he  being  in 
no  sense  a  party  to  it,  and  in  no  way 
taking  his  office  from,  or  holding  it 


under  F.  M.,  the  defendant  therein. 
16  N.  Y.,  575. 

AUo  Jidd,  That  the  offices  held  by 
defendant  during  the  time  he  was 
kept  out  of  the  office  of  assistant 
clerk  were  not  incompatible  there- ' 
with.  6  Daly,  254 ;  58  N.  Y.,  295  ; 
67  Id.,  21. 

Order  of  General  Term,  reversing 
judgment  on  verdict  for  defendant, 
and  granting  new  trial,  reversed,  and 
judgment  on  verdict  affirmed. 

Opinion  by  Earl^  J.    Ail  concur. 


CORPORATIONS.      TRUSTEES. 

N.  Y.   SuPBBiiK    CouBT.      General 

Teric    Sboond  Deft. 

D.  D.  Pier,  appl^.^  v.  Geoi^ 
George,  respt 

Decided  September,  1878. 

The  liability  of  » tanutee  of  »  oorporatioQ  fail- 
ing to  make  the  report  required  by  the  Law 
of  1848,  esctends  to  faflnre  to  oomplj  with 
the  A^Jtendment  of  1853. 

The  assignee  of  a  debt  of  a  oorporation  fail- 
ing to  complj  with  the  reqnirementB  of 
these  statates,  oan  maintain  an  aotioa 
against  the  tmateea,  perMnallj,  to  reooTer 
his  debt. 

This  action  was  brought  against  de- 
fendant as  a  trustee  of  a  corporation. 
The  complaint  alleges  two  causes  of 
action :  1.  Faihire  to  file  the  annnal 
report  for  1875.  2.  Making  a  false 
report 

On  January  19, 1875,  a  report  con- 
taining the  following  statement  was 
filed: 

Capital  stook |(K),000  00 

Capital  paid  in 36,500  00 

Amount  of  existing  debt 80,180  24 

In  truth,  but  $11,500  was  paid  in  in 
cash,  $25,000  of  the  capital  stock  being 
issued  in  payment  of  property  pur- 
chased. The  debt,  which  is  the  foun- 
dation of  this  action^  came  to  plain- 
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E  by  aBaigQtnent,  after  the  liability 
the  defendant  had  atta<Shed. 
Bdd,  Chap.  40,  Lawa  of  1848,  re- 
lirea  certain  corporations  to  pnblish 
d  file  an  annDal  report.  This  mast 
tte  the  amonst  '  of  eapital,  the 
lOQSt  paid  in,  and  the  anioant  of 
iBtiug  debts.  It  makes  the  trustees 
any  oorporstion,  failing  bo  to  pnb- 
h  and  file,  poreonaMy  liable  for 
bts  then  existing,  or  contracted  he- 
re  compliance.     Chap.  333,  Laws 

1853,  amends  die  Law  of  1848, 
d  allows  the  trustees  of  such  com- 
luy  to  purchase  property  necessary 
r  their  business,  and  to  iseoe  stock 
payment  therefor.  It  required  all 
ports  published  to  state  tlie  amount 
iRsned,and  that  issued  for  cash  sepa- 
tely,  and  each  aocording  to  the  fact, 
le  report  in  qnestion  failed  to  com- 
y  with  the  requirements  of  these 
'o  ttatntes;  It  should  have  stated 
e  $25,000  of  stock  issued  in  pay- 
ent  for  property,  and  the  $11,500 
lued  for  cash  separately  and  accord- 
g  to  tiie  fact.  It  states  them  as 
le  amount,  and  reports  this  amount 

issued  for  cash.     Chap.  510,  Laws 

1875,  diepenses  with  the  require- 
ent  of  a  separate  BtatemoDt  of  the 
QonntB  of  capital  issued  for  cash  and 

payment  for  property.  But  the 
ifendanfa  liability  is  to  be  tried  by 
eActsofl848aDdl853.  Itattached 
innary  19,  1875.  This  amendment 
issed  June,  1875,  and  by  it,  there- 
re,  the  defendant  cannot  be  beneSt- 
1.  The  defendant  claims  that  the 
malty  provided  for  by  the  Law  of 
148  has  ^clnsive  reference  to  fail- 
ea  to  comply  with  its  requirements, 
id  cannot  be  extended  to  a  failure 

comply  with  the  requirements  of 
e  Law  of  1853,     We  cannot  concur 


in  this  view.  This  legiriatiou  is  in 
the  public  interest  The  Act  of  1853 
must  be  regarded  as  placed  in  that  of 
1848,  and  all  the  penalties  provided 
by  the  latter  most  apply  to  the  former. 

The  debt  upon  which  this  action  is 
founded  was  assigned  to  the  plaintiff 
after  the  liability  of  defendant  for 
this  failure  had  attached.  Did  it  carry 
a  right  to  this  remedy  t  The  cases  in 
35  N,  Y.,  412,  and  5  Hun,  209,  would 
make  it  doubtful.  !%t  all  doubt  is 
removed  and  the  right  assured  by 
BolenTB.CroBby,49N.Y.,183.  Such 
assignment  carries  the  right  to  this 
remedy. 

Judgment  reversed.  New  trial 
granted.     Costs  to  abide  event. 

Opinion  by  Dykman,  J. 

AGENCY.     EVIDENCE. 
N.  Y.  CouBT  OF  Appkals. 
Whiton  eC  al.,  retptt.,   v.   Spring, 
mppU. 
Decided  Jtine,  1878. 

One  C,  who  wu  put  ownar  of  ■  brig,  WM 
anthoTued  \>j  the  other  ownert  to  leH  hei, 
■nd  employ  defendant  m  a  broker  for 
that  pnipooe,  which  he  did.  Defenduit  ef- 
fected a  ula  of  the  brig  and  reoeived  a  puj- 
ment  of  $500,  which  be  t>aid  evei  to  C. ; 
•Itarwuda,  in  Anticipation  of  the  pajment 
of  the  baianoa  of  the  ptuohaM  prioe,  he 
mftde  largfe  adTaaoea  in  good  faith  to  C, 
who  absconded.  HM,  That  C.  waa  an 
■gent  of  the  oth«r  own^  to  lell  the  brig, 
and  waa  antborifad  to  teorive  the  monej 
paid  for  her,  bat  was  not  aathoriiad  to  te- 
oeive  the  adrancea,  and  that  defendant  wa« 
liable  to  flaintiSa  for  their  ahaze  of  the 
p'otebaM  prioa  over  the  (SOfX 
Pand  eridenoe  is  admiaaiUe  to  show  that  dub 
joint  owner  of  a  Tevel  owna  a  bugar  abue 
than  appeara  from  the  regietiy  of  the  Teasel 
or  the  bill  of  aale. 

Plaintiffs  were  joint  owners  with 
0.  and  others  of  a  brig.  C.  had  pos- 
session of  her,  was  managing  her  bus- 
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inesB,  and  was  ship's  husband.  The 
owners  tJesiring  to  sell  her,  authorized 
C.  to  effect  a  sale  and  to  employ  de- 
fendant as  a  broker  for  that  purpose. 
At  the  request  of  C.  the  owners  exe- 
cuted and  delivered  to  him,  to  be  de- 
livered to  defendant,  a  bill  of  sale  of 
the  brig,  leaving  the  consideration 
and  the  name  of  the  vendee  in  blank. 
C.  delivered  the  blank  biU  of  sale 
and  the  posses&ion  of  the  brig  to  de- 
fendant, who  made  a  contract  for  a 
sale  of  the  brig  for  $9J500,  and  re- 
ceived $500  in  ca^h  on  the  contract. 
Subsequently,  in  anticipation  of  pay- 
ment of  the  balance  of  the  purchase 
price,  and  with  intent  that  it  should 
apply  thereon  and  be  deducted  there- 
from, defendant  advanced  to  C, 
$7,562.50.  This  was  done  in  good 
faith  and  in  the  belief  that  0.  was  en- 
titled to  receive  the  advances  made. 
Soon  afterwards  0.  absconded  with- 
out accounting  to  the  plaintiffs  for 
any  of  the  money  received  by  him. 

The  complaint  alleged  the  fact  of 
a  part  ownership  of  the  brig,  the  em- 
ployment of  defendant  to  sell  her; 
that  he  had  settled  with  the  other 
owners,  but  declined  to  account  with 
or  pay  plaintiffs  for  their  share  of  the 
purchase-money,  and  asked  for  an 
accounting.  The  case  was  moved 
for  trial  at  a  Special  Term  as  an 
equity  cause,  and  a  jury  trial  was  de- 
nied. 

F.  N.  Bcmgsj  for  applt 

Joseph  H,  ChoaUy  for  respts. 

Seld^  No  error ;  that  C.  acted  as 
agent  of  plaintiffs  to  sell  the  brig, 
and  defendant  would  have  been  au- 
thorized in  paying  over  to  him  the 
money  received  for  her,  and  such 
payment  would  have  been  binding 
upon  plaintiffs ;  but  that  C.  had  no 


authority  to  anticipate  payment  of 
the  purchase-money  and  was  not 
plaintiff's  agent  for  that  purpose,  and 
he  had  no  authority  as  such  agent 
to  receive  money  on  the  security  of 
the  brig;  that  the  advances  to  C. 
were  in  law  a  loan  to  him,  and  defend- 
ant was  liable  to  plaintiffs  for  their 
share  of  the  purchase-money  after 
deducting  the  $500  of  the  purchase- 
money  paid.  Story  on  Ag.,  §  98  ;  13 
East,  432. 

Upon  the  trial  one  of  the  plaintiffs 
was  allowed  to  prove  by  parol  evi- 
dence that  he  owned  one-eighth  of 
the  brig,  although  the  registry  of  the 
vessel  and  the  bill  of  sale  showed 
that  he  owned  but  one  thirty-seconed 
part 

Heldy  No  error.  1  Pars,  on  Ship- 
ping, 47. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs,  reversed 
and  new  trial  granted,  unless  plaintiffs 
stipulate  to  deduct  $500  and  interest 

Opinion  by  Early  J.  All  concur, 
except  FolgeTy  t/".,  for  affirmance  with- 
out deduction,  and  Sapdllo^  «/.,  ab- 
sent 


SURROGATES.    FUNERAL  EX- 

PENSES. 
N.  T.   Supreme  Coubt.     General 
Term.    Sboond  Dbpt. 
McCue  V.  Garvey. 
Decided  September,  1878. 

The  fact  tbat  the  fnnenl  expeoBee  of  »  de- 
oeased  wife  haye  been  paid  by  her  huBband, 
does  not  exempt  her  sepazate  estate.  It  is 
stiU  liable,  and  he  maj  recover  against  it. 

Appeal  from  decree  of  Surrogate 
disallowing  claim  of  executor  for 
funeral  expenses  of  deceased  paid  by 
him.  The  executor  was  the  husband 
of  deceased. 
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able in  five  instalments  aa  the  work 
progreeeed.  The  last  payment  was 
to  be  as  follows :  "  |8,000  when  the 
work  is  completely  finished,  and  pro- 
vided that  in  each  of  said  cases  a  cer 
tificate  shall  be  obtained  and  signed 
by  the  said  William  E.  Waring,  ar- 
chitect, certified  to  that  efFect  by 
William  E.  Waring,  architect."  The 
preceding  instalments  had  been  paid 
withont  regniring  the  cerUficates. 
The  architect  had  not,  in  fact,  Bnpe^ 
intended  the  voA,  and  aeveral 
changes  had  been  made  in  the  spetu* 
fications  by  the  parties.  The  worit 
was  finished  November  5, 1872,  and 
defendant  afterwards  expressed  him- 
self as  satiefied  and  pleased  with  the 
work.  All  but  $-2,000  of  the  money 
dno  when  the  work  was  completed 
had  been  paid  when  this  action  was 
commenced  in  May,  1873.  When 
the  claim  for  the  ^IS^OOO  was  present- 
ed in  February,  1878,  defendant 
asked  '*  Does  this  settle  np  eveiy- 
thing  I"  to  which  plaintiff  answered, 
No,  there  is  that  $1,000,"  meaning 
$1,000  piBinti&  had  loaned  to  de- 
fendant, which'  had  no  oonnection 
with  the  contract  in  saiL  The  latter 
then  said,  "  Oh,  if  yon  are  going  to 
ask  for  that  $1,000, 1  will  throw  the 
whole  thing  into  Wanng's  hands." 
Defendant  claimed  that  the  plaJntiSs 
mnst  produce  Ute  certificate  of  the 
architect  before  they  conld  enforce  a 
payment,  and  moved  for  a  nonsDit, 
which  was  granted- 

Oeo.  W.  Van  Siei^  for  applts. 
Joseph  H.  Choate,  for  respt 
Seld,  Error.  That  the  volnntar; 
payment  of  the  largest  part  of  the 
last  instalment  was  an  act,  with  the 
other  circnmstances,  from  which  a 
waiver  might  be  implied. 
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Judgment  of  Qeneral  Term,  affirm- 
ing judgment  dismksing  complaint^ 
reversed  and  new  trial  granted. 

Opinion  by  Churchy  Ch.  J.  All 
concur,  except  AUefk  and  Earl^  JJ.^ 
dissenting. 


SUBROGATION. 
Supreme  Court  of  Pennstlvaioa. 

Webster's  appeaL  Goldsmith^s  ap- 
peal 

Decided  May  6, 1878. 

Snbrogatkui  will  not  be  decreed  in  fKvoc  of  » 
mere  volanteer  who,  without  an/  datj, 
moral  or  otherwise,  pays  the  debt  of  an- 
other ;  it  will  not  arise  in  favor  of  a  stran- 
ger, bat  only  in  faTor  of  a  partj  who,  on 
some  sort  of  oompnkion,  diaohaigM  a  de- 
mand against  a  oomnum  debtor. 

Appeal  from  an  order  confirming 
the  report  of  an  auditor  distributing 
a  fund  arising  on  sheriff's  sale. 

On  October  80,  1874,  Philip 
Banker  and  Robert  Baur  became  in- 
dorsers,  each  upon  one  of  two  notes 
drawn  by  Jacob  Adams,  who,  on  the 
same  day,  confessed  two  judgments, 
one  for  $950  in  favor  of  Baur  (the 
amount  of  the  note  indorsed  by  him), 
and  another  in  favor  of  Banker,  for 
$700  (the  amount  of  the  note  in* 
dorsed  by  him).  The  judgments 
were  held  as  collateral  security  for 
the  indorsements. 

On  the  7th  of  December  two  judg- 
ments were  obtained  against  Adams, 
one  by  P.  R  Webster,  the  other  by 
Goldsmith  Bros. 

On  the  9th  of  December  the  note 
indorsed  by  Banker  was  about  to 
mature.  Banker  was  not  in  town, 
and  Adams  went  to  Baur  and  repre- 
sented to  him  that  he  had  not  the 
means  of  meeting  the  note,  and 
promising  that  if  he  (Baur)  would  in- 


dorse another  note  in  place  of  it,  he 
would  procure  the  assignment  of  the 
judgment  held  by  Banker  to  secure 
him.  Baur  accordingly  indorsed  a 
note,  which  was  received  in  payment 
of  the  then  outstanding  note.  Banker 
took  no  part  in  this  arrangement, 
nor  did  he  know  of  it  He  did,  how* 
ever,  on  February  4, 1875,  assign  the 
judgment  to  Baur. 

Adams's  real  estate  was  sold  by  the 
sheriff  under  an  execution  on  a  judg- 
ment prior  to  those  in  question,  and 
the  fund  ordered  into  court  for  dis- 
tribution. 

The  auditor  reported  that  Baur, 
having  discharged  the  liability  of 
Banker,  was  subrc^ted  to  his  rights, 
and  awarded  the  balance  of  the  fund 
(after  payment  of  prior  incumbran- 
ces) pro  rata  to  the  judgments  held 
by  Baur.  Webster  and  Goldsmith 
Bros,  iiled  exceptions,  which  after 
argument  were  overruled  by  the 
Court 

Hddy  Error.  While  subrogation 
is  founded  on  principles  of  equity 
and  benevolence,  and  may  be  decreed 
where  no  contract  exists,  yet  it  will 
not  be  decreed  in  favor  of  a  mere  vol- 
unteer who,  without  any  duty,  moral 
or  otherwise,  pays  the  debt  of  an* 
other,  a  P.  F.  Smith,  622.  It  will 
not  arise  in  favor  of  a  stranger,  but 
only  in  favor  of  a  party  who,  on  some 
sort  of  compulsion,  discharges  a  de- 
mand against  a  common  debtor.  6 
P.  F.  Smith,  76.. 

Down  to  the  moment  when  Baur 
indorsed  the  new  note,  he  had  not 
been  in  any  way  connected  with  the 
debt  He  was  under  no  obligations 
to  Banker,  to  Adams,  or  to  the  bank. 
While  his  ind<»*8ement  worked  the 
release  of  Banker,  yet  it  created  no 
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duty  towards  himself,  for,  oe  in  Tal- 
nmge  t.  BarliDgame  (9  Barr,  21)  the 
act  was  without  Banker's  kuowledge 
or  reqnest,  aod  waa  done  as  a  "  mere 
volunteer,  and  under  no  circumstan- 
ces of  compulsion,  moral  or  le{i;al.'' 
And  Adams  was  not  competent  to 
clothe  Baur  with  Banker's  rights,  for 
that  would  have  been  the  making  a 
new  consideration  for  and  the  writing 
of  new  conditions  in  the  judgment. 
It  was  too  late  on  the  9th  of  Decern- 
to  create  a  lien  to  have  priority 
against  other  creditors  from  the  30th 
of  October. 

There  waa  no  privity  of  interest 
and  no  contract  relation  between 
Baur  and  Banker.  Baur  could  cre- 
ate no  daty  to  himself  by  a  volun- 
teered intervention  for  Banker's  re- 
lief. He  became  Adams's  indorser 
vithoat  being  under  any  legal  or 
moral  compulsion,  and  he  had  no  ex- 
isting interest,  ascertained  or  contin- 
gent, to  protect.  He  had  no  equity 
to  entitle  him  to  subreption.  At  the 
moment  when  the  new  note  was  taken 
by  the  bank,  and  the  liability  to 
Banker  on  the  former  one  was  dis- 
charged, the  only  reason  for  the  effi- 
cient existence  of  the  indemnifying 
judgment  was  swept  away,  and  the 
judgments  of  the  appellants  took  its 
place  in  the  order  of  priority  of  liens. 

Decree  reversed  with  costs,  and  it 
is  now  ordered  and  adjndgod  that  the 
.residue  of  the  fund  in  comt,  after 
the  payment  in  full  of  the  judgment 
of  Bobert  Baar,  originally  confessed 
to  him,  be  distributed  ^o  rata  to  the 
judgments  in  favor  of  the  appellants. 

Opinion  by  Woodward,  J. 


FORECLOSURE    ESTOPPEL 

N.  Y.  OoDET  o»  Apfeals. 
Parkinson,    reept.,     v,     Sherman, 
impi'd,  appU. 
Decided  Jnne  4,  Ififre. 

A  defeinoe  of  defect  of  title  in  mi  actioa  to 
foiecloae  a  tnortgage,  whioh  doea  oot  iTer 
■n  eviction,  is  frividoiiB. 

Affirming  S.  C,  6  W.  Dig.,  280. 

This  action  was  brought  to  fore- 
close a  mortgage  given  to  pUtntiS,  as 
special  guardian  of  an  ini^nt,  for  the 
purchase  price  of  premises  whiuh 
were  aubsegnently  purchased  by  the 
appellant,  he  assuming  the  paymeut 
o£  the  mortgage.  A  judgment  for 
deficiency  was  demanded  against  the 
appellant.  Ho  set  op  as  a  defence 
that  a  conveyance  of  the  premises 
was  obtained  by  means  of  proceed- 
ings to  sell  the  real  estate  of  an  in- 
fant, who,  it  was  alleged,  was  the 
owner  of  the  premises  by  reason  of 
the  death  of  his  father,  sufficient 
proof  having  been  given  to  establish 
such  death.  It  was  farther  alleged 
in  tlie  answer  that  the  father  of  the 
infant  was  alive  when  the  order  of 
sale  was  made ;  that  no  conveyance 
of  his  interest  bad  been  made  and 
tlie  title  still  remained  in  him. 

The  answer  did  not  aver  any  evic- 
tion.    Plaintiff  moved  to  strike  oat 
the  answer  as  frivolous,  which  motion 
was  granted. 
Franeia  Byrne,  for  applt 
W.  T.  B.  MiUiien,  for  respt 
ffeld,  no  error ;  that  so  long  as  the 
appellant  remained  in  the  peaceful 
and  quiet  possession  of  the  premises, 
until  he  surrendered  possession  to 
a  paramonnt  title,  he  was  estopped 
from  conteMing  the  validity  of   tlie 
mortgage.      44  N.  Y.,  60;   48   Id., 
263;  58  Id.,  586  ;  1  Lans.,  121.    His 
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only  remedy  would  be  at  law  on  the 
covenants  in  the  deed.  2  Johns.  Ch., 
519  ;  1  Id.,  213 ;  89  Barb.  661 ;  and 
even  in  an  action  on  the  covenants 
there  must  be  an  eviction  or  an  ac- 
tual oaster  by  a  paramount  lawful 
title.  3  Johns.,  471 ;  13  Id.,  286 ;  3 
Den.,  214 ;  5  Hill,  699. 

Order  of  General  Term,  affirming 
order  of  Special  Term,  affirmed. 

Opinion  by  Miller^  J.    All  concur. 


EEMOVAL  OF  CAUSE. 
*  U.  S.  CntcuiT  CouBT.    E.  D.  Miohi- 

GAK. 

In  the    matter  of    the  estate  of 
Eraser. 

An  application  for  the  remoyal  of  a  cause  to 
the  Federal  Court  cannot  be  made  to  an  ap- 
I>ellate  court ;  it  should  be  made  before  the 
judgment  or  decree  of  the  lower  court  is 
entered. 

The  term  *' party*'  aa  used  in  the  Act  of  1875 
is  collective,  and  means  all  the  plAitifr^ffff 
and  all  the  defendants,  and  that  aU  on  each 
side  must  be  *'  citizens  of  different  States  *' 
from  those  on  the  other  side. 

A  Federal  Court  has  no  jurisdiction  in  oases 
of  proceedings  to  establish  a  will. 

The  will  of  the  late  A.  D.  Frwer 
was  contested  in  the  Probate  Court 
for  Wayne  County  by  six  of  his  heirs 
at  law,  four  of  whom  were  citizens 
of  Michigan,  and  the  remainder  citi- 
zens of  other  States.  The  propo- 
nents of  the  will  were  also  citizens  of 
Michigan.  The  Probate  Court,  after 
a  hearing,  made  a  decree  admitting 
the  will  to  probate ;  whereupon  the 
resident  and  non-resident  citizens 
took  their  separate  appeals  therefrom 
to  the  Circuit  Court  for  the  County  of 
Wayne.  On  the  perfection  of  the 
appeals  the  usual  order  was  made  by 
the  Court  in  both  of  them,  that  issues 
of  fact  be  found — viz.,  as  to  the  sau- 
VoL  7.— Na  6* 


ity  of  Mr.  Eraser  and  due  execution:4 
of  the  will. 

On  motion  of  the  proponents  the- 
Circuit  Court  ordered  that  the  two- 
appeals  and  issues  be  heard  as  one 
case,  the  issue  in  each  being  the 
same.  Before  this  order,  and  after 
the  case  was  ready  for  hearing,  the 
non-resident  contestants  filed  their 
petition  and  bond,  under  die  act  of 
Congress,  for  the  purpose  of  remov- 
ing their  appeal  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern 
District  of  Michigan. 

The  proponents  thereupon  made  a 
motion  in  the  United  States  Court  to 
remand  the  record  to  the  State  Court 
In  the  meantime,  the  defendants  ap- 
plied to  the  Supreme  Court  of  Mich- 
igan for  a  mandamus  to  set  aside  the 
order  of  consolidation  made  by  the 
State  Court.  It  was  refused  on  the 
ground  that  there  was  but  one  issue, 
and  that  the  several  appeals  consti- 
tuted but  one  suit.  During  the  argu- 
ment before  Judge  Swayne,  it  appear- 
ing that  the  record  of  the  appeal  of 
the  citizens  of  Michigan  was  still  in 
the  Circuit  Court  (they  not  having 
joined  in  the  petition  of  removal),  a 
oe7*Horarij  under  the  Act  of  Congress 
of  1875,  was  directed  to  be  issued  to 
the  State  Court  to  send  it  up.  The 
case  was  thereupon  adjourned  for 
further  hearing,  and  upon  such  fur- 
ther hearing  it  was 

Seld^  That  the  application  for  the 
removal  of  the  case  was  made  too 
late.  It  should  have  been  made  be- 
fore the  decree  of  the  Probate  Court 
was  entered,  and  the  appeal  taken  to 
the  higher  State  Court  Thereafter 
the  right  of  removal  was  at  an  end ; 
the  delay  was  fatal.  Such  an  appli- 
cation cannot  be  made  to  an  appel- 
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late  court  19  Wallace,  672 ;  21  Id., 
41  ;  94  U.  S.,  650. 

There  was  do  waiver  of  this  objec- 
tion by  the  proponents.  The  order 
for  the  iasae  of  a  writ  of  certiorari 
to  bring  op  tlie  full  record  was  made 
by  the  Federal  Court  «««  sponte. 
The  proponents  were  in  no  wise  act- 
ora  touching  its  isane. 

Also  held,  That  the  caae  was  not 
removable  under  the  12th  eection  of 
the  Act  of  1789,  because  it  was  always 
held  under  that  provision  that  all  the 
plaintiffs  must  be  citizens  of  the 
State  where  the  suit  is  brought,  and 
all  the  defendants  citizens  of  other 
States.  Dillon  on  Bemoval,  pp.  17 
and  18. 

Nor  ander  the  Act  of  1866,  be- 
cause it  is  not  a  suit  brought  "  for 
the  purpose  of  restraining  or  enjoin- 
ing "  the  contestants.  Nor  can  there 
be  "a  final  determination  of  the  con- 
troversy so  far  aa  concerns "  them 
"  without  the  presence  of  other  de- 
fendants in  the  cause,"  17  How. 
130. 

Nor  under  the  Act  of  1867,  com- 
monly known  as  the  "  Prejudice  and 
Local  Influence  Act,"  because  the 
removal  was  not  applied  for  upon 
either  of  those  grounds,  and  neither 
was  alleged  by  the  petitioners. 

Nor  under  the  Act  of  1875 :  This 
act  contains  two  clanses  proper  to  be 
considered.  It  declares  (1)  that "  any 
suit "  ..."  in  which  tliere  shall  be 
a  controversy  between  citizens  of 
different  States,"  etc.,  "eitlier  party 
may  remove  said  suit  into  the  Circuit 
Court  of  the  United  States."  Fur- 
ther; (2)  "And  when  in  any  suit," 
etc,  "there  shall  be  a  controversy 
which  is  wholly  between  citizens  of 
different  States,  and  which  can  be 


fully  decided  as  between  them,  thm 
either  one  or  more  of  the  plaintiCEs  or 
defendants  actually  interested  in  such 
controversy  may  remove  said  suit  to 
the  Circuit  Court  of  the  United 
States,"  etc. 

Viewing  the  fint  of  these  extracts 
in  the  light  of  the  past  adjudications, 
and  in  the  absence  of  any  ezpreesion 
from  the  Supreme  Court,  I  feel  con- 
strained (whatever  might  be  my 
judgment  under  the  circumstances), 
to  hold  that  the  tenn  "  party  "  is  col- 
lective, and  means  all  the  plainti^ 
and  all  the  defendants,  and  that  all 
on  each  side  must  be  "citizens of  dif- 
ferent States "  from  those  on  the 
other  side.  See  Dillon  on  Bemovals, 
pp.  29,  30.  This  latter  construction 
of  the  phrase  "  party "  derives  sup- 
port from  the  second  paragraph 
quoted. 

In  regard  to  that  paragraph,  it  is 
sufficient  to  say  that  this  "  contro- 
versy "  ia  not  "  whfiUy  between  citi- 
zens of  different  States,"  and  cannot 
be  "fnily  determined  as  between" 
the  parties  before  the  Court  There 
are  other  contestants  whose  presence 
is  indispensable.  They  are  not,  and, 
it  is  believed,  cannot  be  present  as 
parties  in  this  litigation  in  the  Fed- 
eral tribunal. 

Also  hdd.  That  a  Federal  court 
has  no  jurisdiction  in  eases  of  pro- 
ceedings to  establish  a  will.  92  U. 
S.,10.  See,al80,21  Wall.,B04;  116 
Mass.,  125 ;  21  Wall,  276 ;  9  Pet, 
174;  18  How.,  470;  22  How.,  473, 
478. 

Canse  remanded. 

Opinion  by  Swayne,  J. 
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PUBLICATION. 
N.  Y.  CouBT  OF  Appeals. 
The  Howe  Machine  Co.,  respty  v. 
Pettibone,  appU. 
Decided  May  28, 1878. 

Ab  affidftyit  which  ihowB  the  oommenoement 
of  an  action,  the  iMoing  of  an  attachment, 
and  the  return  of  the  Bheriff  (annexed  to 
said  affidavit)  that  no  personal  senioe  can 
be  made,  and  (hat  deponent  baa  reason  to 
believe  that  the  defendant  has  departed 
from  the  State  with  intent  to  defrand  bis 
creditors,  is  soffioient  to  justify  the  issuing 
of  an  order  for  publication. 

Where,  on  an  application  for  an  order  of  ser- 
vice bj  publication,  the  residenoe  of  the 
person  to  be  served  is  tmknown,  informa- 
tion received  from  others  is  competent  for 
the  purpose  of  showing  such  residence. 

Defendant  was  the  confidential 
officer  of  plaintiff,  and  about  Feb. 
14,  1877,  absconded,  having  in  his 
possession  aboat  $11,000  of  plain- 
tifiPs  money.  An  attachment  was 
issued  against  his  property,  and  tlie 
regularity  of  a  subsequent  order  for 
service  of  a  summons  by  publication, 
in  the  action,  is  the  point  raised  on 
this  appeal.  The  affidavit  of  plain- 
tiff's president  in  the  attachment  pro- 
ceedings showed  that  defendant  had 
been  in  plaintiff's  employ  and,  during 
the  temporary  absence  of  the  depo- 
nent, had  received  drafts  of  plaintiff's 
amounting  to  over  $9,000,  and  a 
check  of  $1,500  belonging  to  plain- 
tiff, which  he  had  appropriated  to  his 
own  use,  and  left  plaintiff's  employ 
without  explanation  or  excuse.  The 
affidavit  also  showed  that  deponent 
had  sent  a  person  to  defendant's  res- 
idence to  inquire  as  to  his  absence, 
and  that  such  person  had  been  in- 
formed by  those  in  charge  of  the 
premises  that  he  was  going  to  Cali- 
fornia on  a  two  months'  vacation 
granted  him  by  plaintiff,  which  was 


false  and  untrue.  It  also  appeared 
that  defendant  had  made  false  entries 
in  plaintiff's  books,  and  resorted  to 
devices  which  indicated  an  intention 
to  mislead  and  deceive,  to  appropri- 
ate plaintiff's  money  to  his  own  use, 
and  to  leave  the  State.  The  presi- 
dent's affidavit  to  procure  the  order 
for  publication  showed  the  com- 
mencement of  an  action,  the  issuing 
of  an  attachment  to  the  sheriff,  and 
the  return  of  the  sheriff  that  no  per- 
sonal service  of  the  summons  could 
be  made,  and  that  deponent  had 
reason  to  believe  that  the  defendant 
had  departed  from  the  State  with 
intent  to  defraud  his  creditors,  and 
especially  the  plaintiff.  The  return 
of  the  sheriff  was  annexed  to  this 
affidavit. 

Hastns  S.  Harufoniy  for  applt. 

Stephen  A.  WalkeTy  for  respt. 

Ifeldy  That  the  facts  shown  justi- 
fied the  issuing  of  the  order. 

Also  heldy  That  the  sheriff's  certi- 
ficate, in  connection  with  the  affidavit, 
and  of  which  it  was  made  a  part, 
may  be  considered  as  one  of  the 
means  from  which  information  can 
be  derived,  and  upon  which  action 
may  be  taken.  It  is  a  legitimate 
pi^esumption  that  such  certificate  was 
made  after  due  inquiry,  and  tends 
to  the  conclusion  that  defendant 
could  not  be  found  within  the  State. 
Where,  on  an  application  for  an 
order  of  service  by  publication,  the 
residence  of  the  person  to  be  served 
is  unknown,  information  received 
from  others  is  competent  for  the  pur- 
pose of  showing  such  residence,  and 
there  is  no  objection  to  the  affidavit 
in  a  case  of  the  character  of  the  one 
now  considered,  because  some  of  the 
allegations  relating  to  non-residence 
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ire  Btated  on  information  and  belief. 
J9  How.  Pr.,  392. 

Appeal  dismiBsed. 

Opinion  b^  MiUer,  J.    All  concnr. 

CONFISCATION  ACT. 

U.  S.  Supreme  Couet. 

Edward  W.Burbank,p^;^.4ra  error, 

r.  Charles  A.  Conrad  et  al.    (October 

1877.) 

Tnder  tbe  Coufiacsdon  Act  the  17mt«d  Statet 
ftoqaiied,  foi  the  life  ot  the  offendet,  01J7 
tbe  estate  which,  at  the  time  of  tbe  eeixnre, 
he  aotoallj  posaeased ;  aot  what  ho  nuy 
hftve  Appeared  to  posBeaa  hj  Tewon  of  the 
II  of  hie  vendees  to  record  a,  oonve/- 


L  pmchaset  at  a  manhal's  hbIb  undei  that  act 
took  onlj  BQoh  tJUs  u  the  United  States 
koqnired  by  rirtae  of  the  oonfiscBtion. 
Error  to  the  Supreme  Court  of  the 
State  of  Loaieiana. 

This  ig  a  auit  bronght  by  plsintifE 
n  error,  for  a  partition  of  certain 
■eal  property  situated  in  the  city  of 
I4^ew  Orleans,  in  the  State  of  Louisi- 
ina.  The  plaintiff  alleges  that  he  is 
he  owner  of  an  undivided  half  of  the 
}remlsea;  that  the  defendants  are 
he  owners  of  the  other  undivided 
lalf ,  and  that  from  the  nature  of  the 
jroperty  it  cannot  be  conveniently 
livide'd  in  kind.  He  therefore  asks  a 
)artition  by  lidtation,  that  is,  by  a  sale 
if  the  premises  and  a  division  of  the 
jroceeds. 

The  plaintiff  asserts  title  to  an  un- 
livided  half  by  a  deed  of  tbe  marshal 
if  the  United  States,  executed  to  him 
ipon  a  sale  under  a  decree  of  the 
District  Conrt,  condemning  and  for- 
'eiting  the  property  to  the  United 
States,  in  proceedings  taken  against 
t  as  the  property  of  Charles  M.  Con- 
ad,  tinder  the  Confiscation  Act  of 
Fnly  17,1863. 


The  defendants  assert  title  to  the 
whole  property  by  a  sale,  by  public 
act  made  to  them  by  their  father,  the 
said  Charles  M.  Conrad,  before  tbe 
recorder  and  ex-officio  notary  public 
of  the  parish  of  St,  Mary,  in  Lonisi- 
aua,  on  the  3d  of  -June,  1862.  This 
parish  was  then  within  the  Confed- 
erate lines,  and  the  Conrads,  father 
and  sons,  were  eng^ed  in  the  rebel- 
lion against  the  United  States.  Tbe 
act  of  Bale  was  not  placed  on  record 
in  the  eily  of  New  Orleans  nntil 
1870. 

Judgment  was  rendered  for  the 
defendants. 

The  good  fi.ith  of  the  parties  in 
the  transaction  is  not  qnestioned,  nor 
is  the  sufficiency  of  the  considera- 
tion. But  it  is  contended  that  tbe 
parties,  being  public  enemies  in  hos- 
tile territory,  were  incompetent  at 
tbe  time  to  transfer  or  to  accept  the 
title  to  real  property  situated  witliin 
the  Federal  lines.  And  if  this  posi- 
tion should  not  be  sustained,  it  is 
further  contended,  that  the  act  of 
sale  not  having  been  recorded  iu  the 
city  of  New  Orleans  until  after  the 
condemnation  of  the  property  by  the 
District  Court  and  its  sale  by  the 
marshal,  the  plaintiff,  as  purchaser, 
took  the  title  unaffected  by  the  trans- 
action ;  in  other  words,  that  his  poei- 
tioD  ie  that  of  a  third  party  buying 
upon  the  faith  of  the  title  standing 
in  the  same  of  tbe  elder  Conrad 
upon  the  public  records. 

Ifeid,  The  fii-st  of  these  questions 
was  determined  in  the  case  of  Conrad 
V.  Waples,  recently  decided.  As  to 
the  second  question,  the  conveyance 
in  Lotusiana  is  valid  between  the 
parties  without  registration,  and 
passes  tbe  title.     The  only  couse- 
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quence  of  a  failure  of  the  purchaser 
to  place  his  conveyance  on  the  rec- 
ords of  the  parish  where  the  prop- 
erty is  situated  is,  that  he  is  thei*eby 
subjected  to  the  risk  of  losing  the 
property  if  it  be  again  sold  or  hypo- 
thecated by  his  vendor  to  an  innocent 
third  party,  or  if  it  be  seized  and 
sold  by  a  creditor  of  his  vendor  for 
the  latter's  debts.  The  second  pur- 
chaser from  the  vendor,  and  the  bid- 
der at  a  judicial  sale,  would  in  that 
case  hold  the  property.  The  United 
States  never  stood  in  the  position  of  a 
second  purchaser  of  the  property  sold 
by  the  elder  Conrad.  They  were  not 
purchasers  at  any  sale  of  his  prop- 
erty. They  had  caused  his  estate  in 
the  land,  whatever  that  was,  to  be 
seized  and  condemned.  By  the  decree 
of  condemnation,  that  estate  vested  in 
them  for  the  period  of  his  life.  His 
estate  for  that  period  was  then  their 
property. 

The  statute  declares  that  the  prop- 
erty condemned  "  shall  become  the 
property  of  the  United  States,  and 
may  be  disposed  of  as  the  Court 
shall  decree."  It  was  the  property 
of  the  United  States,  therefore,  which 
was  sold  and  conveyed  at  the  mar- 
shal's sale.  The  United  States  ac- 
quired by  the  decree,  for  the  life  of 
the  ofEender,  only  the  estate  which 
at  the  time  of  the  seizure  he  factually 
possessed ;  not  what  he  may  have 
appeared  from  the  public  records  to 
possess,  by  reason  of  the  omission  of 
his  vendees  to  record  the  act  of  sale 
to  them ;  and  that  estate,  whatever  it 
was,  for  that  period,  passed  by  the 
marshal's  sale  and  deed ;  nothing 
more  and  nothing  less.  The  registry 
Act  was  not  intended  to  protect  the 
United  States  in  the  exercise  of  their 


power  of  confiscation  from  the  conse- 
quences of  previous  unrecorded  sales 
of  the  alleged  ofEender.  It  was  in  the 
power  of  Congress  to  provide  for  the 
confiscation  of  the  entire  property  as 
being  within  the  enemy's  country, 
without  limiting  it  to  the  estate  re- 
maining in  the  offender ;  but,  not  hav- 
ing done  so,  the  Court  cannot  enlarge 
the  operation  of  the  stringent  provi- 
sions of  the  statute.  The  plaintiff  had 
notice  of  the  character  and  legal 
effect  of  the  decree  of  condemnation 
when  he  purchased,  and  is  tlierefore 
presumed  to  have  known  that  if  the 
alleged  offender  possessed  no  estate  in 
the  premises  at  the  time  of  their 
seizure,  nothing  passed  to  the  United 
States  by  the  decree,  or  to  him  by  his 
purchase. 

Judgment  affirmed. 

Opinion  by  Field^  J. 


EVIDENCE. 

N.  Y.  SupRBMK  Court.  Qbneeal 
Tebm.     SEcomp  Dept. 

Charles  E.  Whitehead,  ex'r,  &c., 
resptj  V.  Caroline  Smith  et  al.,  applts. 

Decided  September,  1878. 

One  S.  joined  in  a  mortgage,  upon  lands  owned 
by  hia  wife,  to  one  0.,  and  also  signed  the 
bond  accompanying  the  same.  C.  assigned 
the  mortgage  and  afterwards  died.  In  an 
action  brought  by  the  executor  of  the  as- 
signee to  foreclose  the  mortgagCi  and  for  a 
judgment  for  defidenoy  sgainst  S.,  ffddj 
That  under  §  829  of  the  Code,  S.  was  in- 
competent to  prove  usury  in  the  loan  by  0. 

Appeal  from  judgment  in  favor  of 
plaintifF. 

Action  to  foreclose  a  mortgage. 

Caroline  Smith,  wife  of  Wm.  E. 
Smith,  owned  certain  premises  upon 
which  she,  in  connection  with  her  hus- 
band, executed  a  mortgage  to  one 
Wm.  P.  Coolidge  to  secure  a  loan. 
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HUSBAND    AND    WIFR    MIS- 

TAKE. 

N.   T,   CoDBT  or  Affsals. 

Bojd,  cx'r,  &o.,  respt.,  t.  De  I* 

Muntagnie,  appU, 

Decided  May  31, 1878. 
Where  a  wife  hub«eniiidiuied  toteuuterhn 
property  to  her  hnaband  UiMngh  a  Uiiid 
persoa  b^  emmeona  repreaentetiDiu  mad* 
by  her  hosband,  imd  whicb  ibe   belicTed, 
it  Is  not  necewaiy,  in  order  to  aathoriwa 
Court  of  Equity  to  interfere,  to  afaow  that 
aaoh    repieaentationi   were    made   witb  a 
fraadaleiit  intent ;  and  it  ia  no  defence  that 
the  wife  oonaented  to  the  tranaaction  fu 
the  parpoae  of  defrauding  her  craditon. 
Ersn  if  the  hnaband  in  anch  oaae  beliered  bit 
atatoment*  to   be  tree,   tiie   parties  act«d 
under  a  mntnal  miatake,  whiob  a  Court  of 
Equity  will  relieve  agAioat. 
When  anoh  a  relation  exiats  between  the  paT> 
tiea  to  an  inatnunent  that  one  nia;  uatuiallj 
exeroiae  an  influence  over  the  oondnot  of 
the  other,  aa  in  the  oaae  of  hnaband  and 
wife,  the  peiBou  obtaining  the  benefit  mult 
ahow,  by  the  oleareat  erldence,  tbat  the  gift 
was  freely  and  deliberately  made,  and  tba 
burden  ia  upon  him  to  ahow  that  the  trana- 
action WBB  fair  and  proper. 
This  action  was  bronght  to  set  aside 
a  conveyance  of  a  lease  by  plaintiff's 
testatrix,  through  a  third  person,  to 
her  huBband,  npon  the  ground  of  iid- 
dae  inflnence.    The  triai  judge  foand 
that   defendant,   the    husband,    pur- 
chaeed  shares  in  a  Bteamer  in  hie  own 
name  and  on  his  own  account,  but 
took  the  title  in  the  name  of  hie  wife, 
plaintiffs  testatrix ;  that  the  adven- 
ture proved  a  failure,  and  that  a  con- 
siderable  amonnt  of    debts    existed 
against   the  steamer  for   which  the 
owners  were  liable.   It  was  also  found 
tliat  the  wife  was  not  and  defendant 
was  liable  for  said  debts ;   that  de- 
fendant showed  to  his  wife  a  letter 
stating  that  an  attempt  would    be 
made  to  collect  the  claims  against  the 
ateamer  from  her,  and  that  defendant 
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said  be  feared  she  and  her  property 
were  liable  for  tbeee  debts ;  that  the 
testatrix  believed  this,  and  that  if  she 
assigned  the  lease  it  would  be  safer 
in  defendant's  hands,  and  made  the 
transfer;  that  subsequently  defend- 
ant promised  to  retransfer  the  lease, 
but  failed  to  do  so.  It  was  also  found 
that  there  was  no  consideration  for 
the  transfer  to  defendant  It  ap- 
peared that  these  findings  were  war- 
ranted by  the  evidence. 
A.  Oakey  ITally  for  applt 
M.  W.  Demne^  for  respt 
Heldy  That  the  findings  being  sup- 
ported by  the  evidence  are  conclu- 
sive ;  that  it  was  not  necessary  to 
show  aflSrmatively  that  defendant 
acted  with  a  fraudulent  intent  in  pro- 
curing the  transfer ;  that  a  Court  of 
Equity  will  interpose  its  jurisdiction 
to  set  aside  instruments  between  per- 
sons occupying  relations  in  which  one 
party  may  naturally  exercise  an  influ- 
ence over  the  conduct  of  another; 
that  a  husband  occupies  such  a  rela- 
tion to  tlie  wife,  and  this  equitable 
principle  would  apply  to  them  in  re- 
spect to  a  gratuitous  transfer  by  the 
wife  to  the  husband ;  when  this  rela- 
tion exists,  the  person  obtaining  the 
benefit  must  show,  by  the  clearest  evi- 
dence, that  the  gift  was  freely  and 
deliberately  made.  The  burden  is 
upon  the  donee  to  show  that  the  trans- 
action was  fair  and  proper.  6  N.  Y., 
268 ;  16  Id.,  286 ;  15  Beav.,  278 ;  2 
K  R,  384;  L.  R,  8  Eq.,  558-567; 
6  Ves.,  266 ;  Story's  Eq.  Jur.,  810 ; 
1  Vt,  31,  and  note;  14  Ves.,  273. 
Tt  is  not  a  defence  that  the  wife  con- 
sented to  the  transaction  to  defraud 
creditors.  The  parties  do  not  stand 
on  equal  terms,  and  the  husband  can- 
not avail  himself  of  the  plea  oij^wr- 


ticepa  criminia  on  the  part  of  the 
wife.  41  Barb,,  318 ;  41  N.  Y.,  619 ; 
18  Ves.,  379. 

Also  hddy  That  even  if  defendant 
believed  his  statements  as  to  his  wife's 
liability,  the  parties  acted  under  a 
mutual  mistake,  which  a  Court  of 
Equity  will  relieve  against.  Story's 
Eq.  Jur.,  §  138. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Churchj  Ch.  J.  All 
concur. 


USURY. 

N.  Y.  SuPBEMB  COUBT.    GeNBBAL 

Tbbm.    Second  DEFr. 
Nathaniel    J.    Wyeth,    reypty    v. 
Thomas  Braniff  et  al.,  appUs. 
Decided  September,  1878. 

An  agreement  with  an  agent  to  pay  him  ten 
per  oent  to  procure  a  loan  does  not  bring 
the  nsurions  agreement  home  to  hia  prinoi- 
paL 

A  mortgage  given  bj  phuntiif  having  beoome 
dae,  he  agreed  to  give  B.,  defendant's  father, 
ten  per  cent,  for  a  loan  of  the  amount  ne- 
cessary to  stop  the  sale.  B.  paid  the  amount 
of  the  judgment  and  took  an  assignment  to 
defendant,  who  was  then  absent,  and  plain- 
tiff paid  B.  the  ten  per  cent,  agreed  upon. 
ffdd,  That  the  transaction  was  not  usurious ; 
that  it  was  not  a  loan  to  plaintiff  but  a  pur- 
chase by  defendant ;  that  if  defendant  had 
himself  agreed  to  buy  the  mortgage  aod 
judgment  for  ten  per  cent,  and  to  extend 
the  time  of  payment,  his  title  to  the  mort- 
gage would  have  been  oomplete. 

Appeal  from  judgment  in  favor  of 
plaintiff. 

The  plaintiff  owned  a  house  and 
lot  in  the  County  of  Richmond,  upon 
which  he  had  executed  a  mortgage 
for  $2,000  to  one  David  Moore.  An 
action  had  been  commenced  to  fore- 
close the  mortgage  which  had  passed 
into  a  decree.  To  prevent  a  sale  the 
plaintiff  agreed  to  give  Thomas  Bra- 
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niff,  the  father  of  defendftnt  BranifF, 
ten  per  cent,  for  a  loan  of  the  amonut 
necessary  to  stop  the  sale.  Bi-anifF, 
Sr.,  paid  the  amount  of  the  jndgment 
and  took  an  aesignnient  from  tbe  ex- 
ecators  of  David  Moore,  and  plaintiff 
paid  him,  Braniff,  Sr.,  $235,  being  for 
this  ten  per  cent,  and  expenses.  The 
aesignment  was  taken  to  defendant, 
who  was  then  absent  in  Mexico.  The 
plaintiff  never  saw  the  defendant  in 
regard  to  the  transaction.  BraniEF, 
Sr.,  is  dead.  Upon  this  state  of  facts 
the  Court  found  a  corrupt  usuriouB 
agreement  npon  the  part  of  defendant, 
and  set  aside  the  assignment,  also  a 
sale  made  under  the  judgment,  also 
the  referee's  deed,  and  granted  a  per- 
petual injunction  restraining  defend- 
ant Braniff  from  ever  enforcing  the 
judgment  which  he  had  bought. 

Held,  Error.  This  transaction  was 
clearly  not  a  loan  to  plaintiff  but  a 
purchase  by  defendant  Braniff  of  a 
decree  in  foreclosure.  Assuming  the 
transaction  to  have  been  a  loan  to 
plaintiff,  an  agreement  with  his 
agent  to  pay  him  ten  per  cent,  to 
procure  the  loan  does  not  bring  the 
usurious  agreement  home  to  defend- 
ant 21  N.  Y.,  219.  If  the  defendant 
himself  had  agreed  to  buy  the  mort- 
gage and  judgment  for  ten  per  cent, 
and  to  extend  the  time  of  payment, 
his  title  to  the  mortgage  would  have 
been  complete.    39  N.  Y.,  28. 

Jndgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Baraard,  P.  J, 


PRACTICE.  SUPPLEMENTARY 

PROCEEDINGS. 

N.    Y.   Sdpbeue   Court.      Monboe 

Special  Teem. 

Robert  A,  Yandebuigh  v.  Arthur 

Gaylord. 

Decided  July  29, 1878. 

The  t'oontj  Judge  of  the  mnmt;  in  wtddi  tba 
Attorney  for  the  spplioaot  naidea  bM 
power,  nnder  §  772  of  the  Code  of  Um] 
Prooedme,  to  ^ront  an  ordet  to  show  caDM 
why  an  otdei  appointiDg  » leoeiTer  in  pro- 
oeedingH  mipplenientaiy  to  ezecntion  ahonld 
not  be  vacated,  retainable  at  *  Special 
Tenn  (A  the  Sapreme  Court. 

A  leceiver  cannot  be  appointed  in  prooeedingi 
mpplemeataiy  to  eiecation  withoat  notice 
to  tlie  judgment  debtor. 

On  the  23d  day  of  July,  1878,  the 
County  Judge  of  Cayuga  County 
granted  to  the  defendant  an  order 
that  the  plaintiff  show  cause  at  this 
term  why  an  order  made  by  llie 
County  Judge  of  Seneca  Coonty,  on 
the  2d  day  of  July,  1878,  appointing 
a  receiver  of  the  defendant's  property 
in  supplementary  proceedings,  should 
not  be  vacated  upon  the  ground  that 
no  notice  or  proof  of  service  of  notice 
on  the  defendant  was  made  or  given 
for  the  appointment  of  such  receiver. 

M.  V.  Austin,  for  deft. 
W.  H.  Burton,  for  plff. 

Amole,  J. — The  counsel  for  plain* 
tiff  objects  preliminarily  to  any  hear- 
ing upon  this  order,  on  the  ground 
that  the  County  Judge  of  Cayuga 
County  had  no  power  to  grant  an 
order  to  show  cause  returnable  at  a 
Special  Term  of  this  Court. 

Section  780  of  the  Code  requires  a 
notice  of  motion  (except  where  spe- 
cial provision  is  otherwise  made  by 
law,  or  by  the  general  rules  of  prac- 
tice) to  be  served  at  least  eight  days 
before  the  time  appointed  for  hear- 
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ing,  ^^  unless  the  Court  or  a  judge 
thereof,  upon  an  affidavit  showing 
ground  therefor,  makes  an  order  to 
show  cause,"  &a 

Section  772  provides  that  when  an 
order  may  be  made  by  a  judge  out 
of  Court,  and  without  notice,  and  the 
particular  judge  is  not  specially  des- 
ignated by  law,  it  may  be  made  by 
any  judge  of  the  Court  in  any  part 
of  the  State,  or  by  the  County  Judge 
of  the  county  in  which  the  action  is 
triable,  or  in  which  the  attorney  for 
the  applicant  resides. 

In  the  present  case  the  attorney  for 
the  applicant  is  a  resident  of  the 
same  county  with  the  County  Judge 
who  made  the  order,  and  in  my  judg- 
ment the  oixler  was  properly  made 
by  the  County  Judge. 

Such,  too,  I  am  informed  by  one 
of  the  judges  of  the  Eighth  District, 
is  the  practice  of  that  district 

I  now  come  to  the  merits  of  the 
motion,  which  present  the  question 
whether  notice  of  the  motion  for  a 
receiver  should  have  been  given  to 
the  defendant,  he  not  having  ap- 
peared by  attorney. 

The  counsel  for  the  defendant 
relies  upgn  Andrews  v.  The  Glenville 
Woolen  Co.,  11  Abb.,  N.  S.,  78,  and 
cases  cited  on  page  83,  where  Judge 
Sutherland  says:  ^'It  would  seem 
that  a  receiver  cannot  be  appointed 
under  §  298  without  notice  to  the 
judgment  debtor." 

The  section  provides  that  the  re- 
ceiver is  to  be  appointed  ^in  the 
same  manner,"  &c,  as  if  the  appoint- 
ment was  made  by  the  Court  accord- 
ing to  §  244.  See  Kemp  v.  Harding, 
4  How.  Pr.,  178 ;  Dorr  v.  Noxon,  5  Id., 
29 ;  Barker  v.  Johnson,  4  Abb.,  435. 

It  will  be  seen  that  Judge  Suther- 


land does  not  pass  upon  the  question, 
but  says,  "  It  would  seem,"  &c. 

In  Todd  V.  Crook,  4  Sandf.  Sup. 
Ct,  694,  695,  it  is  said  the  defendant 
must  have  notice. 

The  abstract  of  Clark  v.  Savage,  6 
W.  Dig.,  193,  represents  this  point 
as  passed  upon,  but  the  opinion,  so 
far  as  published,  leaves  the  question 
undetermined.  See  also  Whitney  v. 
Welch,  5  W.  Dig.,  156. 

In  Hulsaver  v.  Wiles,  11  Hun, 
446,  449,  450,  it  is  said  there  is  no 
statute  which  requires  any  notice  of 
the  motion,  but  good  practice  sug- 
gests the  propriety  of  it. 

In  Bingham  v.  Disbrow,  14  Abb., 
251,  Sup.  Ct.,  37  Barb.,  24,  the  judg- 
ment debtor  appeared  before  the  ref- 
eree and  was  examined.  The  judge 
subsequently,  and  without  notice  to 
the  debtor,  appointed  a  receiver,  and 
the  Court  at  General  Term  held  in  an 
action  brought  by  the  receiver  that  tlie 
appointment  was  valid.  This  case  was 
reversed  by  the  Court  of  Appeals  with« 
out  a  concurrence  of  a  majority  of  the 
Court  upon  any  one  point  of  reversal. 
6  Trans.  App.,  198. 

This  examination  of  the  authorities 
leads  me  to  the  conclusion  that  notice 
to  the  judgment  debtor  is  necessary 
to  the  regular  appointment  of  the  re- 
ceiver, and  the  motion  to  vacate  the 
order  of  appointment  is  granted,  but, 
as  the  authorities  are  conflicting,  it  is 
without  costs. 


PROMISSORY  NOTES. 

N.  Y.  SUPBEHE  COUET.   GbNEBAL 

Tebm.    Third  Dbft. 

Andrew    Britt,    renpt^  v.  Lucius 
Lawson,  appU. 

Decided  September,  1878. 
A  demand  made  of  only  one  of  several  maken 
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ot  %  joint  tad  Mveral  note  !■  not 
to  chugn  the  indoner. 
Where  ths  nukei,  of  whom  denumd  n 

was,  in  fact,  prinolpal,  and  ths  other  nukers 
Boreliee  npon  the  note,  but  the  indonei  wae 
ignonut  of  this  reUtion  antd]  after  notioe 
of  demand  waaaerred  npoa  him,  B^,  That 
he  might  Intiit  that  all  the  makeia  be 
troated  aa  jcdnt  and  aaTeTal  prinoipali,  mA 

Action  upon  a  note  made  by  three 
persons,  to  charge  the  defendant  as 
indm-ser.  The  note  was  joint  and 
several  Demand  was  made  of  only 
one  maker.  The  plaintiff  gave  some 
evidence  to  show  that  the  maker  of 
whom  demand  was  made  was  the 
principal,  and  the  other  makers  sure- 
ties. Nothing  of  this  kind  appeared 
on  the  note,  and  there  was  no  evi- 
dence that  the  defendant  knew  of 
this  fact  before  the  time  when  notice 
of  demand  was  served  on  him.  The 
plaintiff  had  a  verdict. 

Lounaberry  db  ChUdt,  for  applt. 

George  Van  Etten,  for  respt 

ffeld.  That  a  demand  of  one  of 
several  makers  of  a  joint  and  several 
note  was  not  eiifiScient  to  charge  the 
indorser. 

Also  held,  That  even  if  one  of 
the  makers  was,  in  fact,  the  princi- 
pal, and  the  other  makers  sureties 
npon  the  note,  as  plaintiff  claimed, 
Btill,  in  the  absence  of  any  knowl- 
edge of  this  fact  Dpon  the  part  of 
the  indorser  before  notice  of  de- 
mand was  served,  the  indorser  could 
insist  that  the  makers  be  treated  as 
joint  and  several  principals — such  as 
they  appear  to  be  on  the  note  itself. 

Judgment  reversed.  New  trial 
granted,  with  costs  to  abide  event. 

Opinion  by  Zeanied,  P.  J. ;  Boa/rd- 
man  and  Tappan,  JJ.,  concur. 


PLEADINGS  IN  JUSTICES- 
COURT. 

N.     Y.    SdpBKUB     OotJltT,       GiNUiL 

Tebu.     TnmD  Deft. 
Charles   Frasier  et  al.,  appUi.,^. 
Alexander  Gibson,  respt. 

Decided  September,  1878, 
The  aame  rule*  of  pleading  ^iplj  to  i  iud' 
i<Hndei  of  parties  plaintiff,  in  an  action  a 
Jtutioea'  Court,  whloh  gorem  in  Conrta  ol 
Eeooid.  UuleM  tnoh  a  defeot  appeui  « 
the  tao«  of  the  oomplaint,  or  b  taktn  id- 
vantage  of  bj  anawez,  it  la  deemed  te  ba 

This  action  was  bronght  in  Jos- 
tices'  Court  to  recover  for  service! 
Plaintiffs  were  assignees  of  B.,  wlu) 
rendered  the  services.  The  daim 
was  assigned  by  B.  to  a  firm  of 
which  the  plaintiffs  were  two  o£  tbe 
members.  A  tliird  member  of  tlie 
firm  was  not  made  a  party  plaintiff. 
The  answer  was  the  general  issue, 
and  a  denial  that  the  services  were 
rendered  according  to  contract.  The 
jury  in  the  Justices'  Court  fonnd  for 
plaintiff.  The  County  Court  re- 
versed the  judgment,  npon  the  ground 
of  non-joinder  of  parties  plaintiff,  and 
of  a  failure  to  show  title  in  the  plain- 
tiffs. 

WiUiam  Lowu^ierry,  for  applts. 

Charlea  A.  I<hu)ler,  for  respt. 

Heldy  That  the  non-joinder  not 
appearing  in  the  complaint,  and  not 
being  set  up  in  the  answer,  must  be 
taken  to  be  waived.  This  is  the  rule 
in  Courts  of  Record.  Code  of  Proce- 
dure, §§  144,  147,  148.  By  §  63, 
Subd.  IS,  of  the  Code  of  Procedure, 
the  provisions  "  respecting  parties 
to  actions  "  are  made  applicable  to 
Justices'  Court  We  think  §§  144, 
147,  and  148,  do  respect  parties  to 
acUons,  and  control  this  case.  And 
we    tliink    non-joinder    cannot    be 
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proved  under  a  general  deniaL  So 
far  as  the  case  of  Eice  v.  Hallenbeck, 
19  Barb.,  664,  is  an  authority  for  the 
l>ropo6ition  that  where  a  defect  of 
parties  plaintiff  is  apparent  on  the 
face  of  the  complaint  the  defendant 
cannot  demur,  we  cannot  agree  with 
the  views  there  expressed. 

Judgment  of  County  Court  re- 
versed, and  that  of  the  justice 
affirmed,  with  costs. 

Opinion  by  Learned^  P.J. ;  Boardr 
fnaiij  J.J  concurs. 


ASSIGNMENTS  FOR  THE  BEN- 
EFIT OF  CREDITORS.  CON- 
VERSION. 

N.  Y.  CouBT  OF  Appsals. 
Bostwick,  assignee,  &c.,  appU^^  v. 

Burnett,  respt. 
Decided  September  17, 1878. 

A  general  aaaigiiment  for  the  benefit  of  oaredi- 
toxB,  giving  preferences,  is  valid  bm  against 
a  sabaeqaent  ezecation  creditor. 

The  U.  S.  Bankrupt  Act  contains  nothing 
which  invalidates  or  affects  a  volontaiy  as- 
signment under  the  laws  of  the  State  where 
no  proceedings  in  bankruptcy  are  instituted. 

Where  property  has  been  wrongfully  taken 
from  the  possession  of  the  person  entitled 
thereto,  no  demand  is  necessaiy  in  order  to 
entitle  him  to  maintain  an  action  for  its 
conversion. 

Where  the  assignee  had  filed  his  bond  within 
the  time  prescribed  by  the  statute,  Heidt 
That,  in  an  action  brought  by  him  to  recover 
the  value  of  property  which  had  been  seised 
by  defendant  under  an  execution  after  the 
making  of  the  assignment,  the  question 
that  the  title  had  not  passed  to  the  assignee 
at  the  time  of  such  seisuxe  oonld  not  be 
raised. 

Bevexsing,  &  0.,  5  W.  Dig.,  20. 

This  action  was  brought  by  plain- 
tiff, as  assignee  of  one  W.,  to  recover 
the  value  of  certain  property  which 
had  been  seized  by  defendant  under 
an  execution  issued  out  of  a  Justice's 


C!ourt  against  one  W.    The  action 
was  commenced  before  a  demand  was 
made  for  the  property.    It  appeared 
that  on  July  16,  1875,  fifteen  days 
prior  to  the  recovery  of  the  judgment 
on  wliich  the  execution  was  issued, 
W.  made  a  general  assignment  to 
plaintiff  of  all  his  property  in  trust 
for  his  creditors,  giving  preferences. 
Plaintiff  filed  his  bond  as  assignee 
within  the  time  prescribed  by  the 
statute.    It  was  claimed  that  the  as- 
signment was  void  under  the  Bank- 
rupt Act    It  did  not  appear  that  any 
proceedings  in  bankruptcy  have  ever 
been  instituted  by  or  against  W. 
C.  B.  Herricky  for  applt 
O.  H.  WilliamSj  for  respt. 
Seldy  That  the  assignment  under 
which    plaintiff    claimed    title    was 
valid  as  against  a  subsequent  execu- 
tion   creditor,    notwithstanding    the 
fact  that  it  gave  preferences;   that 
the  U.  S.  Bankrupt  Act  has  no  appli- 
cation to  the  case ;  that  said  Act  con- 
tains nothing  which  invalidates  or  af- 
fects a  voluntary  assignment  under 
the  laws  of  the  State  where  no  pro- 
ceedings   in    bankruptcy   are    insti- 
tuted ;  that  while  such  an  assignment 
might  be  an  act  of  bankruptcy  which 
would  authorize  the  filing  of  a  peti- 
tion by  creditors,  if  no  proceedings 
in  bankruptcy  are  instituted,  and  the 
creditors    proceed    to    collect    their 
claims  under  the  laws  of  the  State, 
those  laws  must  govern,  and  no  ques- 
tion   under  the    bankrupt  law  can 
arise. 

Also  hddy  That  the  property  hav« 
ing  been  wrongfully  taken  from 
plaintiff's  possession,  no  demand  was 
necessary. 

Also  heldj  That  the  bond  of  the 
assignee  having  been  filed  within  the 
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time  required  by  the  slatute,  the  qoes- 
tion  that  tlie  title  had  Dot  passed  to 
the  assignee  at  the  time  defendant 
levied  conld  not  be  raieed. 

Jndgnient  of  General  Term,  affirm- 
ing judgment  for  defendant,  reveraed, 
and  new  trial  granted. 

Opinion  by  RapaQo,  J.  ;  ChurcA, 
Ch.  J.,  Folger  and  Andrews,  J  J.,  eon- 
oor.     MiUer  and  E(irl,  JJ.,  absent 


ATTACHMENT. 

N.  Y.   SnPBEME    CouBT.    Genobai. 

Tbru.    Thisd  Dept. 

George  Kelly,  appU.,  v.  Norman 

W.  Countryman,  adm'r,rfiap/. 

Decided  September,  1878. 

The  mnmiotw  and  oomplalnt  ia  an  actioa  wera 
iuDed  to  the  aheriS.  At  the  same  time  an 
atlaohmenb  waa  usued  and  also  delivered  to 
the  aheriff,  who  attaohed  oertain  property. 
Before  aerrica  ol  an;  prooets  on  the  de- 
fendant, hedied.  EM,  That  the  attacbment 
had  fuled,  and  a  motion  to  aell  the  property 
attached  waa  denied. 

As  attaohinent,  under  Uie  Code,  iaaaaa  onlj  in 
an  action,  and  n-hers  the  action  has  neTsr 
been  oommeDped  b;  aerrioe  of  a  samtoooa, 
the  attachment  foU*  with  the  aotion. 

On  April  10,  1878,  aummons  and 
complaint  were  issued  againat  S.,  de- 
fendant's intestate,  and  delivered  to 
sheriff  for  service.  An  attachment 
was  granted  and  delivered  to  sheriff 
same  day.  On  April  14,  1878,  the 
sheriff  attached  a  bond  and  mortgage, 
also  real  estate.  Before  service  of 
any  papers  apoa  him,  S.  left  the 
county,  and  soon  after  died.  "J^hc 
plaintiff  made  a  motion  for  an  order, 
in  this  action,  directing  the  aheriff 
to  Bell  the  bond  and  mortgage  so 
^tached.  This  aotion  was  com- 
menced by  service  of  suminons  on  the 
administrator  of  8.,  leave  of  Court 
having  been  obtained,  but  it  was  not 


commenced  within  thirty  daya  fn)rD 
the  issuing  of  the  original  anmin(iii&. 

The  motion  was  denied.  PlaiuliS 
appeals. 

D.  S.  Marrd,  for  applt. 

James  E.  Dewey,  for  reepL 

Held,  That  the  attachment  had 
failed.  An  attachment  isaues  only  la 
an  action.  Code  of  Procedure,  §  227. 
To  commence  an  action  a  aummoiis 
most  be  served  in  one  of  the  modes 
prescribed  in  §  127.  No  Bach  8e^ 
vice  had  been  made  within  the  thirty 
days  as  required  by  §  227.  Tlie 
plaintifTs  rights  are  not  saved  by  § 
139,  Code  of  Procedure,  providiDg 
that  from  the  time  of  the  allowance 
of  a  provisional  remedy,  the  Court  is 
deemed  to  have  acquired  jurisdiction 
and  to  have  control  of  all  the  snb- 
aeqnent  proceedings.  This  section 
is  not  in  conflict  with  §§  127  or 
227.  The  Court  has  jurisdictioa  of 
the  subsequent  proceedings.  Bui 
the  failure  to  aerve  the  eummoos 
within  thirty  days  made  its  previous 
isBoe  a  nullity  in  reapect  to  tlie  com- 
mencement of  the  action.  And  the 
attachment  fell  with,  the  action. 

Order  affirmed,  with  $10  coets 
and  printing  diaburaementa. 

Opinion  by  Learned,  P.  J.  /  Btmdr 
man  and  Tappan,  JJ.,  concur. 

EVIDENCE. 

N.   Y.   Sdpeemk   Coukt.      Geiouai 

TsBU.     Thibd  Dspt. 

Solomon  T.  GifEord,  reapt.,  v.  M«- 

tin  Sackett,  ex'r,  applt. 

Decided  September,  1878. 

The  testimony  of  a  witneM,  Inteieated  id  Uh 
erent  of  the  action,  as  to  penonal  oommoci' 
cattona  vdth  a  deoeaaed  penon,  ia  inadiiiiM'- 
ble  under  g  Jfl)9  o4  the  Code  of  Prooedun, 
Uiougb  hia  Inteieat  be  advene  to  that  of  tbf 
party  i-fti^^Tig  hltu. 


NEW  YORK  WEEBLLY  DIGEST. 


141 


This  was  a  reference,  under  the 
statute,  of  a  claim,  against  the  estate 
of  defendant's  testator,  by  plaintiff 
for  services  rendered  by  himself  and 
wife,  and  in  part  for  money  ex- 
pended. A  witness  for  plaintiff,  un- 
der objection,  testified  to  certain  per- 
sonal communications  and  transac- 
tions with  the  testator.  This  witness 
was  a  daughter  of  the  deceased  and 
a  legatee  under  his  will.  The  effect 
of  her  testimony  was  to  diminish  the 
fund  out  of  which  her  legacy  was 
payable.  The  plaintiff  succeeded  be- 
fore the  referees. 

Horace  E.  Peck^  for  applt 

S.  Z.  Magoun^  for  respt. 

Heldj  That  the  evidence  was  inad- 
missible under  §  399  of  the  Code  of 
Procedure.  The  witmess  was  inter- 
ested, being  a  legatee,  in  the  event 
of  the  action,  and  the  fact  that  her 
interest  was  adverse  to  that  of  tlie 
person  calling  her  as  a  witness  does 
not  alter  the  rule  which  excludes  such 
parties. 

Judgment  reversed,  reference  dis- 
charged, and  new  trial  granted,  costs' 
to  abide  the  final  order  of  the  Court. 

Opinion  by  Leariiedy  P. «/.,  Boa/rdr 
many  c/i,  concurs. 


PAETNERSHIP.    PAYMENT. 

N.  Y.  CouBT  OF  Appeals. 
Jackson,  resptj  v.  Johnson,  (zpplt 
Decided  June  11, 1878. 

Where,  by  the  terms  of  a  oo-paztnenhip 
agreement,  one  partner  was  to  famish  the 
oapital,  and  the  other  to  perform  the  labor, 
and  the  profits  were  to  be  eqoaUy  dmded, 
interest  on  the  capital  cannot  be  allowed  on 
an  aooonnting  between  the  partners. 

A  debt  doe  in  1868  was  mingled  with  otheiB 
aocming  sabseqnently  In  one  aooonnt,  and 
pi^pnenti  made  from  time  to  time  were 
credited   generally   on  the    indebtedneeSb 


The  referee  appUed  the  payments  npon  the 
earliest  items  of  the  aooonnt  Held,  No 
error. 

This  action  was  brought  to  obtain 
an  accounting  and  settlement  of  a 
partnership  between  plaintiff  and 
defendant,  in  which  defendant  fur- 
nished the  capital  aad  plaintiff  per- 
formed the  labor.  Defendant  claimed 
that,  in  ascertaining  the  net  profits  of 
the  business,  he  should  be  allowed  in- 
terest on  his  capital.  Plaintiff  testi- 
fied that  he  was  to  receive  half  the 
profits,  and  that  he  put  his  labor 
against  de&ndant's  capital.  The 
referee  refused  to  allow  defendant's 
claim. 

John  E.  ParaonSj  for  applt 

Daniel  P.  Hays^  for  respt. 

Jlddj  No  error. 

The  referee  also  held  that  a  debt 
of  L.  &  Co.,  of  $5,000,  which  was 
owing  in  18G8,  was  discharged  by 
subsequent  payments  made  by  L.  <fe 
Co.  on  general  account  It  appeared 
that  L.  &  Co.  continued  to  deal  with 
the  firm  on  credit  up  to  1871,  and 
that  the  debts  due  in  1868  and  those 
accruing  subsequently  were  mingled 
in  one  accouui,  and  were  represented 
by  notes  which  were  from  time  to 
time  renewed  in  part,  and  that  L.  & 
Co.,  at  various  times  subsequent  to 
1868,  made  payments  on  this  account 
of  more  than  double  the  sum  due 
from  them  at  that  time,  and  the  evi- 
dence tended  to  show  that  the  pay-' 
ments  were  credited  generally  on  the 
indebtedness. 

Eddy  That  the  fihding  of  the 
referee  was  correct ;  that  the  applica- 
tion of  the  payments  upon  the  ear- 
liest items  was  proper,  and  that  they 
should  be  so  made  it  would  be  pre- 
sumed the  parties  intended.    3  Den., 
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284 ;  6  N.  T.,  147 ;  9  Cow.,  747 ;  WiL 
Eq.  Jnr.,  92. 

The  referee  chai;ged  defendaDt 
with  $1,694.26  received  from  the 
CommissionerB  of  Charities  and  Cor- 
rection in  January  and  Febrnar;, 
1866.  The  accounts  of  the  bnsiness 
for  those  months  were  not  before  the 
referee.  No  issue  was  raised  in  the 
pleadings  or  on  the  trial  as  to  any 
error  of  defendant  in  omitting  to 
credit  this  snm. 

It  did  not  in  fact  appear  that  the 
credit  was  not  given.  Monthly  set- 
tlements were  made  between  the  par- 
ties, and  no  claim  had  been  made 
plaintiff  that  this  sum  bad  not  been 
entered  in  the  cash  account 

EM,  That  the  finding  of  the  ref- 
eree was  erroneous  and  not  warranted 
ty  the  evidence. 

Judgment  of  Qeneral  Term,  affirm- 
ing judgment  for  plaintiff,  reversed, 
niilesB  plaintiff  consents  to  dednct 
one-half  of  the  item  of  $1,694.26, 
with  which  the  referee  charged  de- 
fendant 

Opinion  by  Andretoa,  J.  All  con- 
car.  ^^_^ 

INJUNCTION.    PRACTICE. 

N.    Y.    SCPKBHB    COVKT.        OkNEBAL 

Tkrm.    Thibd  Deft. 
James  Yonng,  applt.,  v.  William 

W.  Campbell  et  al,  Com'ra,  reaptt. 
Decided  September,  1878. 

The  gnntlng  of  »n  injnnotion,  ftnSaittUU, 
ia  a  matter  of  soiuid  duoredoD  and  not  of 
■briot  Tfg'bL 

And  when  an  action  waa  bronffht  InvalTiug 
tha  T>Udit7  of  town  bond*,  and  it  appeared 
fiiat  many  ot  the  bonds  were  in  the  hands 
«f  bona  fida  holdan,  that  tfa«  [daintifl  had 
taksn  part  in  tho  iane  of  tiia  bonds  and 
that  the  boodholden  had  no  opportoni^  to 
be  heaid  npon  the  motion  tor  an  iniouolion, 
iMld  that  the  same  was  propeilj  dmied. 


The  action  was  brought  to  tcetn 
the  collection  of  a  tax  for  p&jmei 
of  bonds  issued  by  defendants  : 
commiseioners  of  a  town.  The  pisi 
tiff  claimed  the  bonda  to  be  \\\% 
and  void.  A  temporary  injnnctif 
was  granted  ex  parte,  upon  the  coi 
plaint  and  upon  affidavits,  nstrainir 
the  collection  of  the  tax.  The  i 
junction  was  vacated  by  tlie  Speci 
Term,  and  plaintiff  appeals. 

James  E.  Dewey,  for  applt 

E.  W.  Paige  and  Samud  i 
Botoen,  for  respts. 

Held,  It  should  be  clearly  nnde 
stood  that  the  granting  of  injnm 
tions  pending  the  action  is  a  tni 
ter  of  sound  discretion,  and  not 
matter  of  absolute  right  Troy  m 
Boston  BK.  Co.  v.  Boston,  Hoom 
Tunnel  and  W.  RR  Co.,  Januw 
Term,  1878.  And,  therefore,  we  ai 
not  called  upon  here  to  decide  all  tb 
important  questions  which  maj  b 
Bu^ested  as  to  the  validity  of  thei 
bonds.  It  is  apparent  that  many  o 
them  are  in  the  hands  of  bona  ;fd 
holders.  It  is  not  plain  that  thi 
town  of  Cherry  Valley  desires  to  con 
test  their  liability.  The  plaintiff  bim 
self  has  been  active  in  the  manage 
meiit  of  the  road  and,  as  it  wonk 
seem,  has  taken  part  in  the  issne  o: 
the  bonds.  The  bondholders  havem 
opportunity  to  be  heard  on  this  mo 
tion.  The  acquiescence  of  the  vil 
lage  for  several  years  in  the  v^y« 
may  have  led  some  of  these  tx)u<J' 
holdera  into  their  purchases.  Undci 
these  circumstances  we  tbink  that  iht 
Special  Term  acted  wisely  in  dissolv 
ing  the  injunction.  It  ia  beet  for  oi 
to  say  nothing  in  regard  to  the  meriti 
of  the  case,  as  they  may  oome  befon 
us  hereafter  when  the  caae  shall  bavf 
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been  tried.  The  order  should  be 
affirmed,  with  $10  costs  and  printing 
disbursements. 

Mem.  by  Learned^  P.  J. ;  Boches 
and  BoardmaUy  JJ.j  concur. 


FIEE  INSURANCE.  SUBROGA- 
TION. 

N.  Y.  CouBT  OF  Appbals. 

The    Connecticut  Fire    Ins.    Co., 

aj>plt.j  y.  The  Erie  R  Co.,  respL 

Decided  April  23, 1878. 

Certain  pxemiaes  iiuniied  bj  pUuntiif  lumng 
been  destroyed  tbxoogh  the  oegligenoe  of 
defendant,  the  owner  receiTed  from  defend- 
ant a  certain  sum,  and  delirered  to  him  a 
receipt  in  fall  and  discharge  for  aU  his  loss 
and  damage,  reserring,  however,  the  right 
to  enforce  his  claim  against  plaintiff  for  the 
Insorance.  He  sabseqnently  reooTered  a 
judgment  against  plaintiff  on  the  poUcj, 
which  was  paid.  Eeld^  That  plaintiff  was 
snbrogated  to  the  rights  and  remedies  of 
the  assured,  and  was  entitled  to  recoTer 
the  amount  paid  on  the  judgment,  and  that 
the  action  was  properly  brought  in  the  name 
of  plaintiiK. 

BoTersing  S.  0.,  4  W.  Dig.,  8ia 

M.  was  the  owner  of  certain  prem- 
ises worth  $3,400.  He  insnred  them 
in  plaintiff's  company.  The  build- 
ings were  destroyed  by  fire  through 
the  negligence  of  defendant,  and  it 
paid  M.  $1,800,  and  he  gave  defend- 
ant a  receipt  in  fall,  and  discharge 
.  for  all  his  loss  and  damage  by  the 
fire,  reserving  the  right  to  enforce 
}us  claim  against  plaintiff  for  the  in- 
surance. M.  snbseqnently  sned  plain- 
tiff on  the  policy,  and  recovered  judg- 
ment, which  was  paid  by  plaintiff. 
Plaintiff  brought  this  action  to  re- 
cover the  amount  paid  upon  said 
judgment. 

M.  If.  JlirscMerffj  for  applt 

Leiois  E.  Cwrr^  for  respt. 

Hdd^  That  plaintiff  was  entitled  to 
recover  the  amount  claimed ;  that  it 


was  subrogated  to  the  rights  and 
remedies  of  the  assured.  18  Met, 
99;  103  Mass.,  223;  21  N.  J.  Ch., 
107;  1  Edw.  Ch.,  621. 

AUo  heldf  That  the  action  was 
properly  brought  in  the  name  of 
plaintiff.  Code,  §  111 ;  25  N.  Y.,  627. 

Judgment  of  General  Term,  affirm- 
ing order  setting  aside  verdict  for 
plaintiff,  reversed,  and  judgment  or- 
dered on  verdict. 

Opinion  by  C^urcA,  Ch.  J.  All 
concur,  except  Millerj «/.,  absent. 


INSOLVENT  INSURANCE 
COMPANIES. 

N.  Y,   SupRBacB  Court.     General 
Term.    Third  Dept. 

The    People,  respt.y  v.    Atlantic 

Mutual  Life  Ins.  Co.,  applt. 

Decided  September,  1878. 

Where  it  appeared  improbable,  from  the  fixum- 
cial  condition  of  a  life  insurance  company, 
that  its  polioj-holdeRi  would,  upon  notifica- 
tion by  the  receiver,  pay  to  him  farther 
preminms  apon  their  pc^des,  im  applica- 
tion by  the  company  that  the  receiver  con- 
tinue its  business  under  g§  8,  9,  and  10  of 
Chap.  903  of  Laws  of  1869  was  d-nied. 

Appeal  from  an  order  made  upon 
the  actuary's  report,  instructing  the 
receiver  of  the  defendant  to  convert 
its  assets  into  cash,  and  pay  out  the 
proceeds  according  to  the  statute. 
Under  Chap.  902,  §  7,  Laws  of  1869, 
and  upon  application  of  the  Attorney- 
General,  the  Court  had  already  deci- 
ded that  defendants  assets  and  funds 
were  not  sufficient  to  justify  the  fur- 
ther continuance  of  its  business.  E.  * 
Newcomb,  Esq.,  was  appointed  re- 
ceiver in  August,  1877,  by  order,  and 
upon  appeal  that  order  was  affirmed 
by  Uie  Court  of  Appeals.  Prior  to 
the  appointment  of  the  receiver  the 
company  were  required,  as  a  condi- 
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tion  of  their  contitiuing  liaBincea,  to 
fiiniisb  $50,000,  additional  assets, 
and  upon  their  failnre  to  do  so  the 
receiver  was  appointed.  It  ap- 
peared by  the  report  of  the  actuary 
that  there  was  a  deficiency  of  assets 
both  as  to  pohcy-bolders,  and  stock- 
holders; that  a  deposit  of  $118,000 
made  with  a  banking  company  was 
in  fact,worth  bat  $30,000 ;  also  that 
the  capital  Btock  of  the  company  was 
only  $110,000.  The  company  claimed 
that  the  report  of  the  actuary  was 
made  upon  an  incorrect  principle  of 
valuation  as  to  the  poUcies,  that  it 
nndervahied  tlie  assets,  and  that  there 
was  a  earpiuB  as  to  the  policy-holders. 
It  nrged,  among  other  things,  that  the 
receiver  shoul'd  continne  to  receive 
the  future  premiums  or  policies 
which  had  been  issued  at  the  time  of 
his  appointment,  and  that  in  respect 
to  these  policies  he  continue  the 
iuisiness ;  and  this  pursuant  to  §§  8, 9, 
and  10  of  the  statute  of  1869. 

Augttsius  SckoonTtiaker,  Attomey- 
Goneral,  for  respt.  ■ 

Barnes  <&  Hanover,  for  appiL  * 

N.  a  Moak,  for  receiver. 

S.  W.  Hoaendaie,  for  Supt  Ins. 
Dept 

Seld,  That  npon  the  facts  appear- 
ing, as  above  stated,  the  order  direct- 
ing the  receiver  to  convert  the  assets 
into  money  should  be  affirmed.  This 
is  not  a  case  where  §§  8, 9,  and  10  of 
Chap.  902  apply.  It  is  undesirable 
that  the  Court  or  its  officer  should  be 
•  engaged  in  carrying  on  this  busiTiess, 
especially  where  it  has  alresidy  been 
decided  that  the  assets  were  insuffi- 
cient to  justify  the  further  continu- 
ance of  business  by  the  company.  It 
should  appear  from  the  facts  and 
from  the  statute  that  it  is  our  impera- 


tive duty  to  have  the  receiver  cany 
on  this  business  before  we  undertake 
iL  It  will  be  seen  that,  should  tin 
actuary's  report  be  favorable  to  the 
receiver's  going  on  with  the  businen, 
that  report  must  still  be  confirmed  bj 
the  Court. 

The  credit  of  the  comgany  is 
gone.  It  is  not  merely  a  question 
whether,  if  the  future  premiums 
should  be  paid,  they  and  the  existing 
assets  would  he  suf^eieut  to  pay  the 
policies.  There  ia  the  further  qoe*- 
tion,  whether  under  the  circirmstaTices 
there  will  probably  be  any  considera- 
ble amount  of  future  premiums  paii 
We  are  satisfied  that  few  would  1» 
paid  to  the  receiver  of  a  discrediled 
corporation.  And  to  forfeit  tlie 
policies,  for  non-payment  to  Iiiui, 
would  afford  opportunity  for  great 
speculation  and  wrong. 

Order  affirmed. 

Opinion  by  Learned^  P.  J.  ;  Tap- 
pan,  i/.f  concurs. 

CONTRACT,  CONSTKUCTION 
OF. 
N.  Y.  CoDET  or  Appkaxb. 
Booth  et  al.,  respts.,  v.  The  Cleve- 
land Boiling  Mill  Co.  et  al.,  <^iplii. 

Decided  May  21, 1878. 
If  from  the  text  of  fttt  ngreetnent,  andths  lis- 
giULge  of  the  paiUes,  wther  in  tb«  bodj  ot 
the  instnimeiit  or  in  the  reottali  oi  lefn- 
enoet,  there  U  muufested  &  alesr  inteDtion 
that  the  partiea  will  do  oertkin  ada,  Goutt 
will  infer  a,  ooTenant  in  the  case  of  a  laifi 
instrument,  or  a  piomUe  if  the  inatrunteit 
ia  not  sealed,  for  non-performanoe  of  which 
an  action  of  oovenant  or  awnmpait  wiH 
lie. 
Affirming  8,  C,  2  W.,Dig.  180. 

This  action  was  brought  to  recover 
damages  fop  a  breach  of  conti-act,  by 
which  defendants  agreed  to  mannfuc- 
ture  and  sell  a  certain  quantity  of 
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fitcel  rails,  which  had  been  invented 
and  patented  by  plaintiff  B.  The 
agreement  was  reduced  to  writing, 
and  being  mutual  in  its  character  and 
obligations,  was  prepared  in  duplicate 
and  signed  by  both  of  the  contracting 
parties.  It  was  in  terms  declared  to 
be  a  memorandum  of  the  agreement 
between  plaintiffs  and  defendants. 
By  it  the  parties  did  not  in  technical 
language  assume  the  obligations  and 
promise  in  totidetn  verbis  to  perform 
the  stipulations  of  the  agreement  as 
recited  and  set  forth  therein,  but  the 
duties  and  obligations  assumed,  and 
the  acts  to  bo  pei*formed  by  the 
parties  respectively,  are  stated  in 
colloquial  language,  and  in  the  pres- 
ent tense,  and  it  was  stated  that  de- 
fendants *^are  to  proceed  at  once 
to  make  said  rail,  and  to  use  all 
proper  efforts  and  due  diligence  to 
introduce  and  sell  the  same,"  and  it 
also  stated  that  ^'  all  rails  to  be  made 
of  good  material,  and  in  workman- 
like manner." 

George  K  Danforthy  for  applts. 

W.  K  VogsweUj  for  respts. 

lldd^  That  the  expressions  used 
were  fully  the  equivalent  of  an  ex- 
press obligation  •r  promise ;  that  the 
clauses  in  which  the  obligations 
assumed  by  defendants  are  stated 
could  not  be  interpreted  as  conditions, 
and  defendants  were  bound  to  use  all 
diligence  in  manufacturing  the  rails 
skillf  ullv  and  from  suitable  materials, 
in  oixler  that  there  should  be  no  dis- 
pute about  the  rail  in  question,  and 
that  the  patent  should  not  be  de- 
stine )yed. 

No  particular  fonnula  of  words 
or  technical  phraseology  is  necessary 
to  the  creation  of  an  express  obliga- 
tion to  do  or  forbear  fi'om  doing  a 
Vol  7.— No,  7. 


particular  thing.  If  from  the  text 
of  an  agreement  and  the  language  of 
the  pai*ties,  either  in  the  body  of  the 
instrument  or  in  the  recitals  or  ref- 
erences, there  is  manifested  a  clear 
intention  that  the  parties  will  do  cer- 
tain acts,  coui-ts  will  infer  a  covenant 
in  the  case  of  a  sealed  instrument,  or 
a  promise  if  the  instrument  is  not 
sealed,  for  non-performance  of  which 
an  action  of  covenant  or  assumpsit  will 
lie. 

Judgment  of  General  Term,  deny- 
ing new  trial  and  ordering  judgment 
on  verdict  for  plaintiffs,  affirmed. 

Opinion  by  AUetij  J.;  all  concur, 
except  Andrews^  c/.,  absent 


INSOLVENT  INSURANCE  COM- 
PANIES.   PRACTICE. 
N.  Y.  SuPBBMB  Court.     General 
TsBBf.    Thikd  Dbpt. 
The  People  by  the  Attorney-Gen- 
eral, resptf  V.  The    Atlantic  Mut 
Life  Ins.  Co.,  aj>pU. 
Decided  September,  1878. 

The  Court  at  Special  Term  has  no  power  to 
correct  or  modify  the  report  of  an  aotnary 
appointed  onder  the  Statute  by  the  reoeirer 
of  a  life  inenraaoe  company,  as  to  the  con- 
dition of  the  company ;  bat  in  a  proper  case 
it  may  send  back  the  report  for  correction, 
and,  if  necessary,  give  instmctions  for  the 
legal  mode  of  oompating  assets  and  liabili- 
ties. 

This  will  not  be  done,  howcTer,  where  there 
is  no  evidence  that  any  erroneous  principle 
has  entered  into  the  aotaary*B  computations, 
and  where  the  greatest  profit  to  aU  con- 
cerned requires  the  prompt  winding  up  of 
the  affairs  of  the  company. 

Appeal  from  an  order  of  the  Spe- 
cial Term  confirming  the  report  of 
the  actuary  of  the  company,  and  giv- 
ins:  instructions  to  the  receiver. 

Proceedings  were  instituted  against 
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a  compuiy  by  the  attomey^neral, 
1  a  receiver  appointed.  The  re- 
vor,  in  pursuance  of  the  Statnte,  9 
WB  of  1869,  Ch.  &02,  §  8,  p.  2277, 
Minted  an  actuary,  with  the  ap- 
>val  of  the  Snperin  ten  dent  of  In- 
unce,  who  made  an  investigation 
x>rding  to  the  standard  fixed  by 
I  laws  of  the  State,  as  le  allied, 

0  the  affairs  of  the  company,  and 
ide  his  report  thereof.  On  objec- 
ns  made  to  the  correctness  of  the 
>ort,  it  was  sent  back  to  the  actQary 
'  correction,  if  any  errors  existed, 
i  the  report  was  again  returned 
ii  one  trifiing  modification,  Ob- 
tiona  were  again  interposed  which 
re  overmled  by  the  Court,  and  an 
ler  made  giving  directions  to  the 
leiver  in  conformity  with  tlie 
itute.  From  this  order  an  appeal 
taken,  and  the  Conrt  iB  asked  to 
erse  it  and  send  the  report  back 
the  actuary,  with  directions  aa  to 

1  mode  in  which  assets  and  liabtli- 
)  shall  be  determined. 

Barnes  c6  Hanover,  tor  applL 
d.    Schoonmaker,    Jr.,   Attorney- 
neral,  for  respt. 

Udd,  The  Court  at  Special  Term 
d  it  bad  no  power  over  the  acta- 
'a  report.  If  by  that  la  meant 
t  the  report  could  not  be  corrected 
modified  by  it,  eucb  conclusion  is 
ieved  to  be  correct  But  it  seems 
sonable  that  the  report,  for  any 
Gcient  reason,  might  be  sent  back 
corrections,  and,  if  necessary,  in- 
uctions  for  the  legal  mode  of  corn- 
nation  might  be  given.  iJut  in 
s  case  we  have,  from  the  papers 
'ore  us,  no  evidence  that  any  erro- 
tos  principle  baa  entered  into  the 
nary's  compntations  and  estimates, 
which  the  reettlt  has  been  changed. 


It  IB  evident  the  condition  of  ths 
company's  affairs  ib  not  such  aa  woiild 
jnstify  a  continuance  of  its  bneinm 
in  any  form.  The  greatest  pra&t  to 
all  concerned  conMSts  in  the  prompt 
winding  up  of  its  affairs,  and  giriiii 
to  all  creditors  their  just  proportiun 
of  the  assets.  The  order  appealed 
from  ia  calculated  to  effect  tbat  n 
suit,  and  it  should,  therefore,  be  w& 
tained,  unlesa  it  is  founded  on  gros 
error.  We  have  no  evidence  of  u] 
Buch  error. 

Order  affirmed. 

Opinion  by  Boardman,  J. ;  haf 
ned,  P.  J.,  and  Tampan,  J,,  couuui 
in  result. 

OORPOKATIONS.      PRACTICE 

N.  Y.  Court  of  Appeaia 

Griffith  et  al.,  appUa.,  v.  UaTigan] 

re«pt. 

Decided  April  16, 1878. 

Under  »  itatnto  which  provldea  that  when  th 
whoh)  oapital  of  a  cnrpormtioii  tua  doI  bM 
paid  in,  and  the  capital  psld  is  not  cofidn 
to  utiafy  Ihs  daima  of  ita  oieditors,  eu 
atockbolder  ibaLl  be  bonud  to  paj  on  t*c 
•hara  held  bj  him  the  cam  neoOM'T  ' 
oompleta  the  amoant  of  mob  ahare  ta  flic 
b7  the  ehaiter  of  the  oompan/,  or  nf 
proportion  thereot  m  shall  be  neo«saij  t 
■atisff  anoh  claima,  a  leooveij  eannat  I 
bad  on  a  dngle  debt  againat  a  aingle  Bl«d 
holder ;  bat  there  ahoold  be  a  prooeediE 
in  eqnitr  bj  which  the  debta  and  aaseti  < 
tbfl  coiBpiuij  ratij  be  eatabUahed,  and  ■ 
atookholdeia  who  have  not  paid  in  '« 
brongbt  in  and  mode  to  pay  in  ntable  ^ 
portion.. 

In  an  aotioD  nndei  ni<<b  Btatnte  the  *ns«< 
did  not  aet  np  the  non-joinder  of  tbe  otbi 
atookholdela,  bot  eridenoe  waa  given  on  tl 
trial,  without  objection,  ahowing  that  the 
were  other  atookholdera.  Rtld,  Tbat  i> 
objaotion  oould  not  be  raieed  for  the  Gi 
time  on  appeaL 
This  action  was  brought  by  pl»if 

tiffs  against   defendant,  as   a  etoci 
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holder  of  a  corporation  incsorporated 
niider  the  laws  of  New  Jersey,  to 
recover  a  debt  owing  by  tlie  compa- 
ny and  remaining  unpaid  after  judg- 
ment and  return  of  execution  unsat- 
isiied.  The  action  was  based  upon  a 
law  of  that  State  which  is  similar  to 
a  law  of  this  State  (1  R  S.  600,  §  5), 
and  which  provides :  that  "  when  the 
whole  capital  of  a  corporation  shall 
not  be  paid  in,  and  the  capital  paid 
shall  not  be  sufficient  to  satisfy  the 
claims  of  its  creditors,  each  stock- 
holder shall  be  bound  to  pay  on  each 
share  held  by  him  the  sum  necessary 
to  complete  the  amount  of  such  share 
as  fixed  by  the  charter  of  the  com- 
pany, or  such  proportion  of  that  sum 
as  shall  be  required  to  satisfy  the 
debts  of  the  company."  It  appeared 
that  defendant  and  other  stockholders 
had  not  paid  in  full  the  amount  of 
capital  for  which  they  respectively 
held  certificates  and  owned  shares. 

Wm,  F.  MdcRae^  for  applts. 

J.  II.  Y,  Arnold^  for  respt 

Ileld^  That  plaintiffs  could  not  re- 
cover on  a  single  debt  against  defend- 
ant; that  in  order  to  recover  there 
must  be  a  proceeding  in  equity  by 
which  the  debts  against  the  company 
may  be  established,  its  assets  mar- 
shalled, and  all  owners  of  shares  of 
stock  who  have  not  paid  in  full 
brought  in  and  made  to  pay  in  rata- 
ble proportion.  10  Paige,  290;  8 
N.  Y.,  416. 

Bartlett  v.  Drew,  67  N.  Y.,  687, 
distinguished. 

It  did  not  appear  that  the  non- 
joinder of  the  other  stockholders  was 
set  up  in  the  answer,  although  the 
fact  that  there  were  other  stock- 
holders was  proved  on  the  trial  with- 
out objection. 


Hdd^  That  this  objection  could  not 
be  raised  for  the  first  time  on  appeaL 
68  N.  Y.,  641, 

Judgment  of  General  Term,  affirm* 
ing  judgment  for  defendant,  affirmed. 

Opinion  by  Folger^  J.    All  concur. 


INJUNCTION.  SUBSTITUTION. 

N.    Y.     SuPBSlflB    COUBT.       GsNBSAXi 

TsBM.    Thibd  Dkpt. 
Stephen    0.    Johnson,   applty  v. 
Alexander  £lwood. 

Decided  September,  1878. 

PUdntiff  obtalnMl  an  injonotion  resfcminin^ 
defendant  from  doing  oertain  acta.  Before 
trial  of  the  action  defendant  died.  Plain- 
tiff  neglecting  to  act,  and  the  adminiatn^* 
tcix  of  defendant  not  being  entitled  to  anb^ 
ttitatlon*  in  place  of  defendant  withon^ 
plaintiirs  consent  Held,  That  the  admin- 
iatratiix  was  entitled  to  an  order  requiring 
the  plaintiff  either  to  diacontinae  the  aotioa 
or  to  labatitate  her  as  defendant. 

Appeal  from  an  order  of  Special 
Term,  made  on  motion  of  Chas.  8* 
Elwood,  the  heir-at-law,  and  Lydia 
Elwood,  the  administratrix  of  da> 
fendant,  requiring  plaintiff  to  elect 
within  twenty  days  whether  he  would 
discontinue  the  action,  or  continue  it 
by  a  snpplemental  complaint  against 
the  administratrix. 

The  action  was  brought  in  1871  to 
restrain  defendant  from  cutting  tim* 
ber  and  peeling  bark  on  certain  lots 
of  land,  and  removing  the  same  there- 
from, and  a  temporary  injunction 
was  granted.  In  October,  1875,  de- 
fendant died,  and  soon  afterwards  his 
widow  was  appointed  administratrix. 
The  action  not  having  been  tried,  the 
administratrix  and  the  heir-at-law  in 
October,  1877,  applied  for  and  ob- 
tained the  order  appealed  from ;  the 
Special  Term  holding  that  as  to  the 
heir  at  law  the  action  abated  by  de« 
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fendant^B  death,  but  as  to  the  repre- 
sentative it  Borvived  for  some  pur- 
poeee ;  that  it  could  not  be  continued 
on  motion  of  the  administratrix  for 
the  reason  that  more  than  one  year 
had  elapsed  since  the  death  of  de- 
fendant, but  that  it  could  be  con- 
tinaed  after  that  time  hj  supplemen- 
tal complaint ;  and  accordingly  the 
order  in  qneetion  was  made. 

Oleaaon  <Ss  Murray,  for  appU. 

Youfncm  <6  IfUea,  for  respt. 

Held,  That  the  order  is  in  sub- 
stance  correct  By  the  death  of  de- 
fendant the  action  abated.  The  ad- 
ministratrix of  defendant  could  not 
without  plaintiff's  consent  be  substi- 
tuted as  defendant.  Her  only  rem- 
edy, therefore,  was  by  motion  to  com- 
pel plaintiff  to  substitute  her  as  de- 
fendant, or  for  a  dismissal  of  the 
complaint  Otherwise,  plaintiff  by 
neglect  to  act  could  avoid  the  conse- 
quences of  any  improper  action  in 
procuring  the  injanctioa  and  escape 
the  payment  of  such  damuges  as  may 
have  been  caused  thereby. 

Order  of  Special  Term  affirmed 
with  costs. 

Memorandum  by  Boardman,  J. 

PAKTITION.    INFANTS. 
N.  Y.  CoDBT  OF  Appeals. 
Jenkins,  appli.,  v.  Fahey,  reapt. 
Decided  April  16, 1878. 
Tenanta  for  lite  omi  hftve  putiUoa  m  between 
themMlret,  and  maj  make  psitiea  to  the 
sotioa  or  piooeeding  all  penona  entitled  to 
the  laTerrion,   remainder,  or  inheritanoe, 
attec  the  termioation  of  an;  partioalai  es- 
tate, or  who  maj  V  *>^T  oontinffeDoj  be  or 
become  entitled  to  any  beneSoial  interaat  In 
the  lands,  and  the  jndgmant  therein  u  oon- 
cladTe  OD  all  Bnch  partiea. 
An  estate  in  remainder  of  an  infant,  where 
then  U  a  fixed  vested  nght  of  fatnia  en- 


This  was  an  action  for  the  specific 
performance  of  a  contract  to  pur 
chase  certain  lots  in  tlie  city  of 
Brooklyn.  It  was  objected  that  the 
title  to  the  lots  taken  by  plaintiff 
nuder  a  sale  in  an  action  for  a  pa^ 
tition  and  sale  brought  by  L.,  a  tenant 
for  life  in  possession,  against  his  co- 
life  tenants  and  the  remainder  man 
was  not  good  because  the  Coart  had 
not  jurisdiction  to  decree  a  partition 
or  sale  of  the  estate  in  remainder. 
It  appeared  that  the  defendants  were 
all  properly  served,  and  appeared 
and  consented  to  the  judgment 
John  M.  Stearns,  for  appit 
Theodore  K  Jackson,  for  rcspt 
HeU,  That  the  objection  was  un- 
tenable; that  tenants  for  life  can 
have  partition  as  between  theui- 
selves,  and  in  all  cases  of  partition  all 
persons  entitled  to  the  reversion,  re- 
mainder, and  inheritance  after  the 
tennination  of  any  particular  estate, 
and  every  person  who,  by  any  con- 
tingency contained  in  any  devise, 
grant  or  otherwise,  may  he,  or  be- 
come, entitled  to  any  beneficial  intep 
est  in  the  lands  may  be  made  parties 
to  the  action  or  proceedings,  and  the 
judgment  in  partition  is  made  con- 
clusive on  all  parties  having  any  in- 
terest in  the  premises,  contingent  or 
otherwise,  and  conveyances  upon  a 
sale,  under  a  judgment  in  partition, 
are  a  bar  iu  law  and  equity  against 
all  persons  interested  in  such  prem- 
ieea  in  any  way,  who  are  named  as 
parties  in  the  proceedings.  2  R.  S., 
318,  g§  5,  6  ;  Id.  322,  §  35 ;  Id.  327, 
§60;  ti6N.  Y.,37. 

It  was  also  objected  that  the  Sn- 
preme  Court  had  no  power  to  direct 
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a  sale  of  the  estate  in  remainder  of 
an  infant,  under  the  statute  for  the 
sale  of  infant's  real  estate. 

Held^  That  there  being  a  seisin  in 
law  the  objection  was  not  tenable. 
Com.  Dig.y  Seisin  A.,  12 ;  1  Burr., 
107 ;  Coke  Lit,  17a ;  4  Kent's  Com., 
S86,  note ;  8  Cranch,  229. 

A  right  of  present  enjoyment  of 
an  estate  or  an  actual  possession, 
either  by  a  termor  or  otherwise,  is 
not  necessary  to  a  seisin  when  there 
is  a  fixed,  vested  right  of  future  en- 
joyment In  such  case  there  is  a 
seisin  in  law,  and  all  the  possession 
of  which  the  nature  of  the  estate  is 
susceptible.  Plowdcn,  191 ;  1  XL  S., 
1750,  §  8 ;  1  Mason  488 ;  2  Black. 
Com.,  166 ;  1  Wash,  on  R.  E.,  Z%^  47; 
4  Kent's  Com.,  886. 

Judgment  of  Oeneral  Term,  afiSrm- 
ing  judgment  for  defendant,  reversed, 
and  new  tiial  granted. 

Opinion  by  AUen^  J.    All  concur. 


EECOEDING  ACT.    B  DERO- 
GATES. 

K.  Y.  SUPBBMB  COUBT.   GkNK&AL 

Tebm.     Thikd  Deft. 

Kate  D.  Barto,  as  adm'x,  &c.,^^., 
V.  The  Tompkins  County  Nat  Bank, 
deft. 

Decided  September,  1878. 

Defendant,  a  National  Bank,  haying^  a  claim 
against  the  estate  of  NiooU  Halaey,  pnr- 
dhased  certain  real  estate  under  proceedings 
in  Surrogate's  Ooort,  for  the  sale  thereof  to 
pay  his  debts,  and  paid  the  fall  amonnt  of 
the  porchase  price  into  Court,  bat  after- 
wards received  back  nearly  the  whole 
thereof  as  a  creditor  of  the  estate.  HM^ 
That  it  was  a  purchaser  in  good  faith,  and 
for  a  yaluable  consideration. 

PlaintifF  claims  title  to  the  same  premises 
under,  a  sherifTs  sale  made  after  defendant's 
deed  had  been  recorded,  on  an  execution 
against  Warren  Halsey,  who  had  bought 


the  property  of  NicoU  Ualsey  in  his  lifer 
time,  and  received  a  deed  therefor.  This 
deed  and  the  sheriiFs  deed  were  both  re- 
corded subsequently  to  defendant's  deed. 
Defendant  did  not  know  of  the  existence  of 
the  deed  to  Warren  Halsey.  Hdd^  That 
the  title  claimed  under  the  sheriff's  deed  is 
void  as  against  defendant  under  the  record- 
ing act 

The  proceedings  in  the  Surrogate's  Court  had 
the  same  effect  in  conveying  title  as  a  sec* 
end  deed  from  NicoU  Halsey  would  have 
had  if  first  recorded. 

Submission  of  controversy  withoat 
action.  In  1855  one  NicoU  Halsey 
owned  the  lands  in  controversy.  He 
then  executed  a  deed  to  one  Warren 
Halsey,  and  delivered  it  to  a  third 
party  to  be  delivered  to  Warren  upon 
payment  in  full  of  purchase  price*. 
In  January,  1865,  the  deed  was  de- 
livered to  Warren,  the  purchase  price 
having  been  fully  paid.  This  deed 
was  not  put  upon  record  until  May, 
3, 1876.  Plaintiff  claims  title  to  the 
lands  under  a  sheriffs  deed  given  on 
a  sale  under  a  judgment  recovered 
against  said  Warren  Halsey  in  Sep- 
tember, 1873,  upon  which  an  execu- 
tion was  issued  in  September,  1876, 
and  a  sale  made  thereunder  in  De- 
cember following.  There  having  been 
no  redemption,  the  sheriff's  deed  was 
executed  and  delivered  to  the  plain- 
tiff (who  is  the  representative  of  the 
plaintiff  in  the  judgment)  in  April, 
1878. 

The  defendant  claims  title  by  vir- 
tue of  a  conveyance,  executed,  deliv- 
ered, and  recorded  about  November 
1, 1875,  under  proceedings  had  in  the 
Surrogate's  Court  for  the  sale  of  the 
real  estate  of  which  NicoU  Halsey 
died  seized  for  the  payment  of  his 
debts.  Warren  Halsey  was  in  pos- 
session of  the  premises  when  defend- 
ant purchased.    Warren  Halsey  was 
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Odo  of  the  exevutore  of  Nicoll  Hal- 
Bey's  iFill,  and  as  buuIi  united  with 
the  other  esecator  in  the  petition  for 
the  sale  of  the  real  estate,  in  vhich 
it  was  allied  that  Nicoll  Halsey 
died  seized  of  said  premieee.  The 
same  statement  was  made  hj  Warren 
'  Halae;  to  the  defendant,  and  defend- 
ant relied  thereon  during  all  the  pro- 
ceedings bad.  Defendant  held 
claims  to  the  amoant  of  $35,000 
against  Warren  Halsej,  William  Hal- 
tey,  Henry  Halsey,  and  Robert  Hal- 
«ey,  four  sons  of  Nicoll,  who  severally 
took  i^aree  in  his  estate  nuder  his 
will.  All  of  these  except  Robert 
Were  insolvent  in  1874,  and  Robert 
has  since  became  insolvent  Robert, 
at  the  time  of  Nicoll's  death,  held  his 
iiote  for  $30,000,  which  was  tnmed 
ont  to  defendant  as  collateral  secnrity 
for  the  aforesaid  debt  of  $26,000. 
It  was  by  virtue  of  this  $30,000  note 
that  proceedings  were  instituted  to 
«ell  the  real  estate  of  Nicoll  Halaey 
jn  8(uTc^te's  Court  Defendant 
i>onght  the  premises  on  the  sale,  Oc- 
tober 23,  1875,  for  $12,720.25,  and 
■paid  the  whole  of  the  purchase  price 
^nto  Court  The  Surrogate  made  the 
lisual  order  for  the  distribation  there- 
■of,  and  on  the  twenty-second  day  of 
December,  1875,  it  was  distributed  as 
foiiowB :  $196  for  costs  and  expenses, 
$200.41  upon  a  claim  of  a  Mrs. 
Eliza  G.  Halsey,  and  $12,S15.84  to  de- 
fendant on  account  of  its  claim. 

F.  M.  Finch,  fOT  plff. 

Wm.  If.  SMe,  for  deft 

Held,  That  the  title  of  plaintiff 
as  against  defendant  is  void  under 
»the  recording  act  1  R.  S.  756,  %  1. 
Defendant's  deed  was  firat  recorded. 
Defendant  was  a  purchaser  in  good 
'faith,  and  for  a  valuable  considera- 


tion. The  whole  purchase  price  wu 
paid  into  Court,  and  it  was  not  di- 
rectly applied  upon  its  debt  It  abso- 
lutely parted  with  its  money,  and 
could  not  reclaim  any  part  of  it  ex- 
cept upon  further  proceedings,  and  t 
determination  or  jadgment  of  tbt 
Court  What  amount  oonld  be  re- 
covered was  uncertain,  depending 
upon  the  sum  of  debts  which  might 
be  established  agiunst  the  estate  It 
was  not  such  an  application  of  tha 
purchase  price  npon  a  precedent 
debt,  as  would  impeach  defend&nt'i 
character  as  a  purchaser  for  a  valns- 
ble  consideration.  The  case  under 
consideration  is  very  much  stronger 
for  the  defendant  than  that  of  Wood 
V.  Cbapin,  13  N.  Y.,  509,  where  it 
was  held  that  a  purchaser  under  an 
execution  is  a  purchaser  for  a  valut- 
ble  consideration  if  he  pays  in  cash 
the  expenses  of  the  proceedings, 
thoDgh  the  remainder  of  the  pa^ 
chase  price  is  directly  applied  to  s 
precedent  debt  That  case  is  reo^ 
nized,  and  the  principle  reiterated  in 
Wood  V.  Morehouse,  45  N.  Y.,  m. 
Judge  Allen  it  is  true  in  the  late  case 
of  Weaver  v.  Barden,  49  N.  Y.,  295, 
expresses  the  opinion  that  the  piur- 
chaser  is  a  purchaser  for  a  valuable 
consideration  only  to  the  extent  of 
the  new  value  parted  with  by  him, 
and  to  that  extent  he  would  be  .enti- 
tled to  a  Hen  on  the  property  bought ; 
but  this  view  does  not  appear  to  hava 
been  concurred  in  by  the  Cuart 
Judge  tirover  expressly  dissented ' 
and  the  other  judges  concurred  only 
in  the  result  of  Judge  Allen's  opin- 
ion. 

It  being  farther  argued  that  tba 
recording  act  cannot  apply,  since, 
prior  to  the  time  of  the  sorrt^te's 
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Bale,  I^icoll  Halsej  had  divested  bim- 
Belf  of  all  title  to  the  property,  and 
heuce  the  surrogate's  sale  had  nothing 
to  act  upon,  aud  could  convey  no 
title. 

Ildd^  That  a  sale  under  legal  pro- 
ceedings will  have  the  same  effect 
in  this  respect  that  a  second  deed 
from  NicoU  Halsey  would  have  had, 
if  first  recorded.  Jackson  v.  Chamber- 
lain, 8  Wend.,  620 ;  Hetzel  v.  Bar- 
ber,  6  Hun.,  534r,  as  modified  by  the 
Court  of  Appeals,  6  Week.  Dig.,  141. 

Judgment  ordered  for  defendant. 

Opinion     by      Boardman^     J.  ,\ 
Zearnedy  P.  J.,    and  Taj^paUy  J.^ 
concurring. 

EFFECT  OF  DISCHARGE  IN 
BANKRUPTCY  ON  DEBT 
DUE  STATE  OF  N.  T. 

N.    Y.     SuPJtElCK     COUBT.        G-KNBKAI. 

TxBM.    Sboond  Dbft. 

In  re  the  petition  of  Benjamin 
Bitindreth,  in  the  action  entitled 
"  The  People  of  the  State  of  K.  Y., 
applte.y  y.  Benjamin  Brandreth  and 
others,  respts.^^ 

Decided  September,  1878. 

Where  a  judgment  due  the  State  of  New  Yoris 
was  in  ezistenoe  at  the  time  of  the  filinir  of 
the  debtor's  petition  in  bankruptcj,  and  the 
debtor  was  sabsequently  disobarged  in  bank- 
ruptcy, Hdd,  That  it  is  a  rule  of  common  law 
that  where  a  statute  is  genera]  and  any  right, 
title,  or  interest  would  be  divested  or  taken 
froAi  the  King,  he  shall  not  be  bound  unless 
the  statute  is  made  by  express  word^  to  ex- 
tend to  him,  and  that  this  rule  has  been 
applied  to  State  statutes  which  took  away 
any  interest  or  right  belonging  to  the  people ; 
that  the  Legislature  of  New  York  has  mam- 
fented  their  intention  that  this  rule  of  oon- 
struotion  shall  not  apply  to  the  bankrupt 
law;  that  this  intention  being  dear  the 
debt  should  therefore  be  discharged. 

Appeal  from  an  order  directing  a 
jadginent  obtained  bj  the  State  of 


N.  T.  against  B.  for  $38,738.27,  be 
cancelled  of  record  and  discharged. 

The  judgment  was  obtained  April 
39,  1865.  On  the  application  at 
S})ecial  Term  the  facts  were  admitted. 
It  appeared  that  $10,000  on  said 
judgment  had  been  paid,  and  that  the 
petitioner  was  discharge(l  in  bank- 
ruptcy from  all  provable  debts  which 
existed  on  the  20th  day  of  February, 
1868. 

James  S.  Steams  and  John  S. 
Smithy  for  the  People. 

Philo  ChasSj  for  petitioner. 

Heldy  That  a  discharge  in  bank- 
ruptcy is  not  a  bar  to  debt  due  U.  S. 
U.  S.  V.  Heron,  20  Wall.,  251.  That 
it  is  a  rule  of  common  law  that  where 
a  statute  is  general,  and  any  right, 
title,  or  interest  would  be  divested  or 
taken  from  the  king,  he  shall  not  be 
bound  unless  the  statute  is  made  by 
express  words  to  extend  to  him,  aud 
that  this  rule  has  been  appliod  to 
State  statutes  which  took  away  any 
interest  or  right  belonging  to  the 
people.  People  v.  Herkimer,  4  Cow., 
348.  The  presumption  in  this  case 
being  that  the  Legislature  would  not 
intend  to  take  away  such  a  right  un- 
less they  in  express  words  so  declared. 

Eeldy  That  the  Legislature  of  N.  Y. 
has  manifested  their  intention  that  this 
rule  of  construction  shall  not  apply  te 
the  Bankrupt  Law.  Proceedings  un- 
der the  insolvent  laws  of  the  State  af- 
fect the  people.  2  R  S.,  39,  §  30. 
They  are  barred  by  the  Statute  of 
Limitations,  Code,  §  389,  and  are 
liable  for  costs.  The  ordipary  rules 
governing  legal  proceedings  apply  to 
them.    2RS.,552-3,§§13, 14. 

Held,  That  §  1268  of  the  Code  re- 
quires the  discharge  of  this  judgment, 
and  that  though  the  Legislature  in 


162 


NEW  TOEK  WEEBXT  DIGEST. 


New  York  State  has  not  expressly 
altered  the  rale  of  constraction  re- 
ferred to,  yet  the  spirit  of  this  legis- 
lation will  not  allow  the  rule  to  be 
followed  in  the  present  case. 

Hdd^  That  the  petitioner's  dis- 
chai'ge  embraces  the  judgment  in 
question,  and  order  is  affirmed  with- 
out costs. 

Opinion  by  OHhert,  J. ;  Bama/td^ 
J.y  concurring. 


H< 


PllOMISSORY  NOTES.    EVI- 
DENCE. 
N.  T.  Court  of  Appeals. 
Schwarz  et  al.,  appUa.^  v.  Oppold 
et  al.,  respts. 

Decided  September  17, 1878. 

Evidence  that  the  note  in  Boit  had  been  al- 
tered since  execution  by  the  addition  of  the 
words  ^*  with  interest,*'  is  competent  nnder 
a  general  denial  in  the  answer. 

An  indorsement  npon  the  note  in  suit,  made 
by  a  married  woman,  purported  to  charge 
her  separate  estate.  On  the  trial  she  was 
asked  whether  the  writing  above  her  signa- 
ture was  there  when  she  signed.  H^d^  That 
the  question,  was  material  and  admissible 
against  a  general  objection. 

This  was  an  action  npon  a  promis- 
sory note  made  by  defendant,  W.  O., 
and  indorsed  by  his  wife,  L.  O.  The 
complaint  set  forth  a  note  payable  on 
demand,  with  interest  The  answer 
of  the  maker,  W.  O.,  contained  a  gen- 
eral denial.  The  note  put  in  evi- 
dence purported  to  be  payable  with 
interest 

iPlaintiflfs  proved  the  making,  de- 
livery, and  indorsement  of  the  note, 
and  their  ownership  for  value  before 
maturity.  Defendants,  under  objec- 
tion and  exception,  proved  that  the 
note  had  been  altered  since  its  execu- 
tion, by  adding  the  words  ^'  with  in- 1 


teresf  The  jury  found  that  the 
note  had  been  altered. 

Samuel  Handy  for  applts. 

Peter  Cookj  for  respts. 

Hddj  No  error.  That  the  evi- 
dence was  competent  under  the  gen- 
eral denial  contained  in  defendant's 
answer;  that  the  finding  of  the  jniy 
clearly  destroyed  the  effect  of  the 
note  as  evidence,  and  precluded  any 
recovery  thereon  in  the  absence  of 
sufficient  explanation  of  the  altera- 
tion. 

Defendants  also  gave  evidence  to 
the  effect  that  the  special  indorse- 
ment by  which  defendant,  L.  O., 
charged  her  separate  estate,  had  beeu 
added  after  she  had  signed.  A  gen- 
eral objection  was  taken  to  the  ques- 
tion put  to  her,  whether  the  writing 
above  her  signature  was  there  when 
she  signed,  which  was  overruled. 

Heldy  No  error.  That  the  ques- 
tion was  material,  and  admissible  as 
against  a  general  objection. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendants,  af- 
firmed. 

Opinion  by  jRapallOj  J, ;  Churchy 
Ch.  J.J  Folger  and  Andrews^  JJ,^ 
concur;  Miller  and  Jiiarl^  «/«/.,  ab- 
sent. 


FALSE   REPRESENTATIONS. 
EVIDENCE. 

N.  T.  SUPRKME  CODBT.    GeNEBAL 

Term.    Tuibd  Dept. 

Chauncey  Bacon,  respt.^  v.  Henry 
J.  Frisbie  and  Barney  Ratnour, 
ajppUs. 

Decided  September,  1878. 

A  findiDg  bj  a  jury  that  representations  made 
by  the  defendants  to  plaintiff  to  indace  him 
to  sell  his  property,  and  take  in  part  pay- 
ment a  mortgage  on  a  certain  farm,  were 
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false  and  frandnlent  on  the  part  of  eaoh  de- 
fendant, is  conclusive  upon  the  facte,  when 
plaintiff  had  no  knowledge  of  the  farm  ex* 
cept  from  defendants'  statements,  and 
when  he  relied  upon  such  statements  and 
would  not  otherwise  hare  made  the  anange- 
ment. 

Opinions  of  yalue,  though  false,  are  not  nsa- 
allj  recognized  as  evidence  of  fraud,  but  it 
is  not  always  so.  If  defendants  mapde  false 
representations  as  to  the  market  Talne  of 
the  farm,  knowing  the  plaintiff  had  not 
seen  it,  and  induced  him  not  to  examine  it 
for  himself,  but  to  rely  upon  their  state- 
ments, it  would  be  fraud* 

Appeal  from  judgment  entered 
upon  a  verdict  in  favor  of  plaintiff, 
and  from  an  order  of  Special  Term 
denying  a  motion  for  a  new  trial. 

Action  to  recover  damages  for 
false  and  fraudulent  representations 
bj  both  defendants^  by  which  plain- 
tiff was  induced  to  sell  to  defendant 
Frisbie  his  hotel  property  at  Oneida, 
and  a  vacant  lot,  and  to  take  in  part 
payment  a  second  mortgage  for  $5,000 
on  defendant  Frisbie's  farm.  There 
was  a  first  mortgage  on  this  farm  of 
$10,000  on  which  there  was  unpaid 
about  $6,000,  about  $1,800  of  which 
was  past  due.  Defendants  represent- 
ed the  amount  of  the  mortgage  as 
$5,000;  that  there  was  nothing  past 
due,  and  that  the  holder  was  a  moneyed 
man,  who  only  wanted  his  interest, 
and  would  let  the  principal  run  any 
number  of  years.  The  farm  con- 
tained about  one  hundred  and  fifty- 
one  acres,  and  both  defendants  repre- 
sented that  it  was  worth  $90  to  $100 
per  acre.  Batnonr  said  Frisbie  had 
been  offered  $13,500  for  it  On  the 
trial  he  testified  that  he  did  not 
know  the  value  of  the  farm,  or  that 
Frisbie  had  ever  been  offered  any- 
thing for  it    Plaintiff's  witnesses  say 

the  farm  was  worth  about  $40  per 
Vol  7— Na  ?♦• 


acre,  defendants*  witnesses,  not  to 
exceed  $75.  Plaintiff  did  not  see  or 
know  the  farm,  but  relied  upon  the 
representations  made  to  him.  Other 
misrepresentations  .were  also  made. 
The  owner  of  the  first  mortgage  soon 
afterwards  began  pressing  for  pay- 
ment, and  in  less  than  a  year  sold  tlie 
property  under  foreclosure,  and  only 
about  $600  was  realized  over  and 
above  his  mortgage. 

Verdict  for  plaintiff  for  $2,000. 

-£1  J.  Brawny  for  applts. 

Jas.  B.  Jenkins^  for  respt 

Uddy  The  fact  is  patent  that 
plaintiff  has  suffered  serious  loss.  It 
is  equally  certain  that  he  had  little  or 
no  knowledge  of  the  farm  except 
what  he  derived  from  defendants; 
that  he  relied  upon  the  information 
derived  from  them ;  and  that  he 
would  not  have  made  the  arrange- 
ment if  he  had  not  believed  the 
mortgage  taken  by  him  good  and 
well  secured.  These  facts  being  ap- 
parent, the  character  of  the  represen- 
tation made  by  defendants  were  sub- 
mitted to  the  jury,  and  it  has  found 
such  representations  false  and  fraud- 
ulent on  the  part  of  each  defendant 
That  decision  upon  the  facts  must  be 
conclusive,  unless  there  were  errors 
committed  upon  the  trial  compelling 
us  to  grant  a  new  trial. 

Plaintiff  was  permitted  to  prove 
the  value  per  acre  of  Frisbie's  farm, 
and  evidence  was  given  tending  to 
show  that  Frisbie.  said  he  had  been 
offered  $13,500  for  it,  and  that  it  was 
worth  $80  to  $100  per  acre. 

Hddy  Proper.  While  opinions  of 
value  are  not  ordinarily,  though  false, 
recognized  as  evidence  of  fraud,  it  is 
not  always  so.  We  think  the  learned 
justice  in  his  memorandum  denying 
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res  gestas,  and  for  the  farther  piuv 
poee  hereafter  etated. 

In  like  maiiDer  it  waa  proved  tbtt 
Batnour  afterwards  on  application 
refused  to  perform  his  promise. 

Held,  Admissible  in  two  respects, 
let,  as  the  declaration  of  the  partj, 
and  2d,  as  evidence  that  Batnoui  bad 
acted  in  bad  faith  in  his  represeiiU- 
tions  made  to  the  plaintiff. 

But  Jno.  C  Kenned/,  an  attomej, 
was  allowed  to  give  evidence  of  tlie 
declaratiou  of  defendant  Katnoar  to 
him  touching  the  transaction  in  con- 
troversy. It  is  claimed  that  such 
commnnications  were  privileged,  and 
that  it  was  error  to  allow  Kennedy  to 
divulge  them.  My  brethren  think 
this  evidence  was  inadmissible  for 
reasons  stated  in  f  nil  in  the  opinion  of 
Learned,  P.  J.,  to  which  referents  is 
made,  and  as  this  evidence  tended 
strongly  to  injore  Eatnour,  a  new 
trial  must  be  granted  as  to  him. 

Judgment  aSinned  as  to  FriBbie, 
but  reversed  and  new  trial  granted  n 
to  Batnour. 

Opinion  by  Boardinan,  J.,  u 
above ;  by  Learned,  P.  J.,  granting 
new  trial  to  Katnonr. 


DAMAGES.    PRACTICai-    SUB- 
ROGATES. 
N.  T.  CouBT  OF  Appbalb. 
Beers,  ex'r,  Ac,  reapt.,  v.  Shannon, 
impl'd,  &c.,  appU. 
Decided  April  16, 1878. 

In  ui  action  npon  >  bond  conditioned  (of  tba 
performanoa  of  a  covenant,  the  pluntiS  >• 
bound  to  proTa  the  ftotnal  dunages  nu- 
ttuned,  wid  is  entiUad  to  leoovei  mcli 
•moimt  as  they  are  ahown  to  be  to  tJu 
ftmooDt  ol  Ui«  pennltf  and  interest,  bnl  do 
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Cotmty,  in  ibis  State,  and  in  the  hands  of  a 
peison  residing  in  that  ooonty,  the  principal 
in  which  was  a  non-resident  of  this  State, 
and  the  surety  resided  in  another  oonntj. 
Held,  That  the  testator  left  assets  in  Yates 
Connty,  and  that  the  Sorrogate  of  that 
ooxmtj  had  jurisdiction  to  issae  letters  tes- 
tamentary to  plaintiff. 

The  omission  of  the  word  "  as**  in  the  title 
of  an  action  broaght  by  an  ezeoator,  will 
not,  where  no  objection  has  been  made  in 
the  Court  below  to  the  form  in  which  the 
action  was  brought,  prevent  him  from  re- 
coYexing  therein  or  make  the  addition  of  the 
title  to  his  name  but  a  descriptio  penona. 

Beyendng  &  0.,  5  W.  Dig.,  803. 

This  action  was  bronght  upon  a 
bond,  the  penalty  of  which  was  $500, 
executed  bj  R.  L.  S.,  as  principal,  and 
by  the  appellant  as  his  surety,  to  B., 
plaintiff's  testator.  The  bond  con- 
tained a  condition  reciting  the  con- 
veyance by  B.  L.  S.  to  B.  of  a  par- 
cel of  land,  and  the  existence  of  a 
mortgage  of  $1,000  upon  it  and  other 
lands,  and  an  agreement  to  discharge 
it  from  all  liens  and  incumbrances, 
especially  from  the  mortgage;  and 
declaring  that  if  B.  L.  S.  should, 
within  two  years  from  the  date  of  the 
bond,  cause  all  liens  and  incum- 
brances, including  said  m6rtgage,  to 
be  duly  discharged  and  indemnify  B., 
then  the  bond  to  be  void,  otherwise 
to  remain  in  full  force.  The  mort- 
gage was  not  discharged  of  record, 
but  in  April,  1874,  was  foreclosed. 

D.  B.  Prosser^  for  applt 

W.  S,  BriggSj  for  respt 

Held^  That  this  action  being  upon 
a  bond  conditioned  for  the  perform- 
ance of  a  covenant,  plaintiff  was 
bound  to  prove  the  actual  damages 
sustained,  and  was  entitled  to  recover 
such  amount  as  they  are  shown  to  be 
up  to  the  amount  of  the  penalty  and 
interest^    but    no    more    than    that 


amount  3  R  S.,  378,  §§  5,  6,  9 ;  2 
Johns.  Gas.,  205. 

Plaintiff's  testator  resided  in  Penn* 
sylvania  and  died  there.  The  bond 
in  suit  was  executed  in  Yates  County 
in  this  State,  and  was  in  the  hands  of 
a  person  there.  The  principal  did 
not  reside  in  this  State  and  the  surety 
resided  in  another  county.  The  will 
of  plaintiff's  testator  was,  upon  an 
exemplification  of  said  will  and  the 
probate  thereof,  admitted  to  probate 
by  the  Surrogate  of  Yates  County, 
and  letters  testamentary  issued  to 
plaintiff. 

nddj  No  error ;  that  the  bond  was 
an  asset  of  the  testator  in  Yates 
County.  The  Surrogate  had,  under  the 
provisions  of  2  K.  S.,  66,  §  46,  sub.  3, 
jurisdiction  to  issue  the  letters  to 
plaintiff. 

The  complaint  in  this  action  was 
entitled  ^  John  L.  Beers,  executor  of, 
&C.,  of  John  Beers,  deceased."  It 
set  forth  the  death  of  the  testator  and 
plaintiff's  appointment  as  his  execu- 
tor, and  it  appeared  that  the  action 
was  brought  by  plaintiff  as  executor 
to  recover  assets  belonging  to  the  es- 
tate of  his  testator.  No  objection 
was  taken  in  the  Court  below  to  the 
form  in  which  the  action  was  brought. 

Heldj  That  the  omission  of  the 
word  ^^as"  in  the  title  would  not 
prevent  plaintiff  from  recovering 
therein,  or  make  the  addition  of  tlie 
title  to  his  name  but  ^descriptioper^ 
sonm.  62  N,  Y.,  639 ;  2  Abb.  New 
Cas.,  238. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed, 
and  new  trial  ordered. 

Opinion  by  Folger^  J.    All  concur. 
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MORTGAGE.    RELEASE  OF 

SURETY. 

N.  Y.   SuPBEHE    OousT.     Genebal 

Term.    BaooyD  Dkpt. 

Willia  S.  Paine,  Rec'r,  appU.,  y.  J. 

WymaD  Jones,  impl'd,  reapi. 

Decided  September,  187S. 

The  original  mortgagor  beoomM  ft  tantj 
when  tuiotliei  puty  amunea  paymeDt  of 
Uu>  mortgafTO. 

An  alteiatiOQ  of  a  olanoe  in  a  mortgage  oon- 
oeming  tiia  manner  of  pajmeat  bf  nibae' 
qnent  boldera  tbeieof,  onratified  b;  tha  ori- 
ginal mortgagor,  leleMea    him  fiom  tuoh 


The    Court  will  not    inquire    wheOier   nuih 

alteration  be  beneflcUl  <«  injnxiona;  U  li 

■offident  if  it  be  material. 
The  SDrety  oan  iniist  on  the  exaot  perfomiMioe 

of  aoj  oonditlOD  for  whioh  he  haa  atipo- 

lated. 

Appeal  from  the  decision  of  the 
jnatice  at  Special  Term  diBnaiBBing 
the  complaint  as  to  defendant  Jones. 

Defendant  gave  a  pnrcbaBe-money 
mortgage  for  $50,000,  together  with 
his  bond  in  the  enm  of  $100,000,  to 
secnre  the  debt  to  one  B. 

Defendant  inserted  a  clause  in 
Raid  mortgage,  allowing  the  mortgage 
debt  to  be  paid  by  instalments,  not 
onlj  in  money,  bnt  in  certain  mort- 
gagee, and  for  giving  releases  of  parts 
of  the  mortgaged  premises,  pnrsuant 
to  the  payment. 

Said  bond  and  mortgage  was  aa- 
eigned  to  one  W,  and  tlie  Atlantic 
Savings  Bank,  tlie  premises  covered 
by  the  mortgage  being  transferred  to 
one  G.,  who  assamed  the  payment 
thereof. 

Two  years  after  the  making  of  the 
mortgage,  an  agreement  was  made 
between  the  then  owners  W.  and  the 
bank,  and  the  said  G.,  who  owned 
the  premises,  abrogating  the  clause 
aforementioned  made  by  defendant 


The  defendant  did  cot  consent 
thereto,  nor  was  he  aware  of  sauh 
cliange  for  a  long  time  thereafter. 

The  bond  and  mortgage  became 
the  property  of  the  bank  under  iti 
present  name  before  this  action. 

Many  payments  were  made  by  de- 
fendant in  reduction  of  the  debt 
ere  he  parted  with  the  property,  and, 
consequently,  previous  to  this  later 
agreement  by  which  the  debt  became 
payable  in  toto,  and  releasee  of  the 
party  of  the  mortgaged  premises  had 
been  given. 

S.  W.  Knwala,  for  ^\S. 

F.  A.  Ward,  for  deft 

Edd,  There  was  no  donbt  thtt 
defendant  became  a  surety  when  0. 
assumed  the  mortgage.  Calvo  v. 
Davies,  6  W.  Dig.,  42.  This  point 
was  wrongly  decided  in  Meyer  i. 
I*throp,  10  Hun,  66. 

A  bond  and  mortgage  given  by 
the  same  person  at  the  same  time,  for 
the  same  purpose,  constitute  one  con- 
tract. Marsh  v.  Dodge,  66  N.  Y, 
537;  Jones  on  Mort,  §§  871-73. 
The  abrogation  of  the  clause  in  the 
mortgage  in  respect  to  releasing  poi^ 
tions  of  the  premises,  was  a  material 
alteration  of  the  contract.  The  owner 
was  deprived  of  a  valuable  privily 
io  the  mode  of  discharge  of  the  debt, 
and  the  creditor  acquired  a  more 
marketable  and  stringent  aecnrity. 
Though  by  the  payment  of  the  mort- 
gage the  surety  would  be  subrogated 
to  the  rights  of  the  plaintiff  derived 
from  such  change,  sureties  do  not 
generally  elect  this  course,  and  it  i> 
better  for  them  that  the  principal 
debtor  discharge  the  debt 

Any  cliange  which  impairs  or  da- 
tracts  the  means  offered  the  principal 
debtor  is  injarious  to  the  enretj. 
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The  Oourt  will  not  inquire  whether 
Buch  alteration  be  beneficial  or  inja- 
rioos  to  the  surety.  It  is  sufficient 
that  the  alteration  be  material.  The 
surety  can  be  held  liable  only  to  the 
terms  of  his  contmct  Miller  v. 
Stewart,  9  Wheat.,  680 ;  Bangs  v. 
Stray,  7  Hill,  250;  Grant  v.  Smith, 
46  N.  Y.,  93 ;  Calvo  v.  Davies,  supra. 
He  can  insist  on  the  exact  perform- 
ance of  any  condition  for  which  he 
has  stipulated,  whether  it  may  seem 
material  to  others  or  not  Per  De- 
nio,  J.,  Gates  v.  McEee,  3  £.er.,  237. 

Judgment  affirmed. 

Opinion  by  Oilberty  J. 


FIXTURES. 

N.    Y.     SiTPBBMB    COUBT.       GeNSBAL 

Term.    Thibd  Deft. 
Marcus  M.  Wells  et  al.,  assessors, 
respts.y  V.  Cassius  Maples,  appU. 
Decided  September,  1878. 

Upon  the  facts  stated  herein,  a  planing  ma- 
ohine  and  shingle-mUl  held  to  be  pezsonal 
property  aa  between  mortgagor  and  mort- 
gagee. 

The  plaintiffs  are  general  assignees 
of  G.  by  an  assignment  made  subse- 
quent to  a  mortgage  given  by  G.  on 
his  real  estate.  This  mortgage  was 
foreclosed,  and  the  defendant  became 
the  purchaser  on  the  sale.  The  ref- 
eree announced  at  the  sale  that  a  cer- 
tain planing  machine  and  a  shingle- 
mill  passed  with  the  real  estate.  The 
defendant  went  into  possession  of  the 
real  estate  and  of  said  machines,  and 
so  remained.  The  plaintiff  went  on 
defendant's  premises,  offered  the  ma- 
chines for  sale,  under  defendant's 
protest  He  bid  them  in.  This  ac- 
tion is  for  the  amount  of  that  bid.  It 
appeared  that  the  shingle-mill  was 
put  in  before  the  execution  of  the 


mortgage  and  the  planer  afterwards. 
The  planer  was  not  fastened  to  any- 
thing, but  held  in  its  place  by  its  own 
weight.  It  was  connected  with  the 
machinery  by  a  belt  which  could  be 
slipped  off,  and  there  was  no  other 
connection.  It  had  been  taken  up 
and  set  one  side  on  several  occasions. 
The  shingle  machine  stood  on  a  box, 
the  size  of  the  machine,  made  of  four 
inch  plank  about  sixteen  inches  high. 
It  was  not  fastened,  to  the  floor  ex- 
cept that  on  one  side  there  was  a  strip 
so  it  could  not  slip.  A  portion  of  a 
post  in  the  building  was  cut  to  make 
room  for  tlie  machine,  and  the  ma- 
chine was  wedged  into  this  place. 
The  plaintiffs  had  a  verdict. 

-fil  W.  Zockwoody  for  applt 

Lynes  dk  Van  Homey  for  respts. 

Hddy  That  the  question  arose  sub- 
stantially as  between  mortgagor  and 
mortgagee,  and  that  the  machines 
must  be  held  to  be  personal  prop- 
erty, which  did  not  pass  to  the  de- 
fendant   18  N.  T.,  28. 

In  40  K  Y.,  287,  the  "  portable 
grist-mill "  was  firmly  bolted  to  the 
frame  of  the  building.  In  66  N.  Y.^ 
489,  the  Ck)urt  said  the  dealings  be- 
tween the  parties  showed  that  the 
articles  in  question  were  regarded  as 
fixtures  whieh  passed  with  the  land. 
Neither  of  these  cases  are  similar  to 
the  present  case. 

Judgment  afiSrmed  with  costs. 

Opinion  by  Leamedy  JP.  J.  / 
Boardman  and  Tappan^  JJ.j  concur* 

WILLS,  CONSTRUCTION  OF. 

N.  Y.  SUPAEMB  CoUBT.   GsNSBAL , 

Tbbm.    Second  Deft. 
Thos.  W.  Willetts  v.  James  Titus. 
Decided  September,  1878. 
B J  the  tenns  of  a  wiU  it  was  proyided  that 
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tbe  wife  and  dangbter  of  testator  should 
bkve  the  free  lue  of  tbe  property  imtU  tlie 
Uttec  beoame  twenty-one  yeu*  of  »ge, 
when  the  piopert;  wae  to  be  eqnallj  dinded 
between  tbem;  that  U  tbe  daughter  died 
before  that  time,  the  whole  propertj  ahonld 
be  ^Teu  to  the  wife ;  bat  if  the  wife  ahoiild 
die  before  tbat  time,  all  wm  given  to  the 
daaghter,  to  be  reoeiTed  In  poausaion  when 
•he  beoame  twentj-one,  until  which  time 


to  heriotiteir  diaoretioD;  that  if  both  died 
before  the  time  afonxaid,  and  the  danghtei 
left  no  iesne,  then  all  the  property  ihonld 
be  divided  between  oertain  penouL  The 
daoghler  mrTlTed  her  mother,  bnt  died  a 
minor,  leaving  no  iasne.  BM,  That  while 
there  is  no  poeitive  direotlon  or  proviaion 
In  the  will  for  aocnmnlation,  yet  power  ia 
impliedly  givea  the  ezeonton  to  hold  some 
of  the  estate ;  and,  anmming  that  a  direc- 
tion for  aooomolation  ia  thu  to  be  Implied, 
it  li  a  perfectly  valid  one ;  that  the  aeon- 
mnlationa  of  the  estate  not  handed  over  in 
the  discretion  of  the  eieoaton  form  a  part 
of  the  eetate  coatlngently  devised  ia  the 
latter  clause  of  the  will,  and  mnst  follow 
the  body  of  the  estate  in  the  manner  therein 
provided. 

A  will  by  its  terms  provided  as  f  ol- 
Iowa: 

"  1st  Clanse. — The  free  nee  of  &11 
his  property  to  his  wife  &nd  daaghter 
until  the  latter  became  twenty-one. 
Then  the  daughter  was  to  have  one- 
half,  and  the  wife  one-half. 

"  2d  Clause. — If  the  daughter  died 
before  becoming  twenty-one  years  of 
age,  then  all  was  to  be  given  to  the 
wife.  If  the  wife  did  not  live  tintil 
the  daughter  reached  the  age  of 
twenty-one  years,  then  all  was  given 
to  the  daughter,  to  be  received  in 
possceeion  and  enjoyment  when  she 
became  twenty-one;  nntil  which  time 
tbe  executors  were  to  hand  ont  the 
property  to  her  in  their  discretion. 

"Sd  Clause. — If  wife  and  daugh- 
ter died  before  latter  reached  twenty- 
ooe  years,  then,  nnlees  daughter  left 


issue,   all   the   property   was    to   be 
divided  equally  between  certain  per 

The  wife  died  intestate  in  1861. 
The  danghter  died  a  minor  in  1872. 
Between  these  dates  there  were  accn- 
mulations,  and  this  controversy  is  in 
respect  to  them. 

ffeld,  There  is  no  positive  direc- 
tion or  provision  in  the  will  for  acco- 
mulation.  Power  is  impliedly  given 
tbe  executors  to  hold  some  of  the 
estste,  by  the  direction  to  them  to 
hand  out  to  the  daughter  in  their  dis- 
cretion after  the  mother's  death. 
Assuming,  however,  that  a  direction 
for  accnmulation  is  thus  to  be  implied, 
it  is  a  perfectly  valid  one  within  our 
statute.  1  R.  S.,  7T8,  §  3.  Tlie 
daughter  took  a  vested  estate  upon 
her  mother's  death.  Her  reaching 
the  age  of  twenty-one  years  was  a 
condition  precedent  to  its  possession 
and  enjoyment,  but  not  to  its  vesting. 
43  N.  T.,  380. 

The  whole  of  the  estate  ia  contin- 
gently diaposed  of  in  the  third  clause. 
That  whole  is  jnat  what  would  go  to 
tbe  daughter  apon  attaining  twenty- 
one  years  of  age.  Tbe  accumulations 
of  ^e  estate  not  handed  over  in  the 
discretion  of  the  executors  wonld 
form  part  of  thia,  and  muat  now  fol- 
low the  body  of  the  estate  in  tbe 
manner  provided  in  the  -third  clanac, 
its  contingency  having  happened. 

Judgment  affirmed,  with  costs. 

Opinion  by  Di/kman,  J, 

ALIMONY.  JURISDICTION. 

SoPBUlfB  CorBT    OF   WlBOONaiW. 

Qoenther,  retpt,,  v.  Jacobs,  tyiptt. 
Decided  July  23, 1878. 

The  remedy  to  anf  oroe  the  payment  of  alimonj 
la  exnlDjively  in  the  Court  which  grants  '&, 
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An  aotion  npon  a  bond  given  to  seonre  pay- 
ment of  alimony  oannot  be  brought  in  a 
Court  other  than  that  in  which  the  diyorce 
was  granted,  without  leave  of  the  latter 
Court. 

This  was  an  action  bronght  npon  a 
penal  bond  executed  bv  defendant  as 
surety  of  August  Guenther,  condi- 
tioned for  the  payment  to  the  plaintiff 
of  the  sum  of  $624  per  year,  as  ali- 
mony for  the  support  and  mainten- 
ance of  herself  and  her  daughter ;  to 
be  paid  in  twelve  equal  instalments 
of  $52  each,  on  the  22d  day  of  each 
month  in  the  year — such  payments  to 
be  made  until  the  further  order  of  the 
County  Court  of  the  county  of  Mil- 
waukee. 

This  bond  was  given  in  pursuance 
of  the  judgment  and  order  of  said 
County  Court,  made  in  the  action  of 
divorce  between  the  plaintiff  Ernes- 
tine Guenther  and  August  Guenther, 
in  which  a  judgment  of  divorce  from 
the  bonds  of  matrimony  was  granted. 
The  bond  was  dated  June  4,  1874. 
The  judgment  in  the  divorce  suit  di- 
rected August  Guenther  to  pay  as 
alimony  to  the  plaintiff  in  this  action, 
the  sums  above  mentioned,  as  required 
by  the  conditions  of  said  bond,  and 
also  required  security  to  be  given  for 
the  payment  thereof. 

The  complaint  sets  out  the  bond  at 
length,  and  the  order  of  the  Court  re- 
quiring the  bond  to  be  given,  alleges 
that  several  instalments  were  past  due 
and  unpaid,  that  no  further  order  had 
been  made  by  the  County  Court  in  re- 
lation to  said  alimony,  alleges  the 
death  of  August  Guenther,  June  12, 
1875,  and  that  the  several  instalments 
past  due  had  been  demanded  of  the 
said  Jacobs  and  payment  refused. 

The  answer  of  the  defendant  ad- 
mits the  execution  of  the  bond  as  al- 


leged, and  the  death  of  Guenther,  and 
denies  that  he  has  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as 
to  any  other  material  allegations  in 
the  complaint,  and  prays  the  plaintifPa 
complaint  be  dismissed  with  costs. 
Upon  these  issues  (if  the  answer 
formed  any)  a  trial  was  had  in  thd 
Court  below  and  judgment  rendered 
in  favor  of  the  plaintiff. 

Held^  Error.  In  all  ordinary  cir- 
cumstances the  remedy  to  enforce 
the  payment  of  alimony  is  exclusively 
in  the  Court  which  grants  it.  The 
cases,  with  rare  exceptions,  recognize 
the  exclusive  jurisdiction  of  the 
Court  granting  a  divorce  to  enforce 
its  owp  judgment  for  alimony.  37 
Wis.,  206 ;  43  Wis.,  197 ;  2  Penn,, 
297;  100  Mass.,  373;  1  Blackf., 
360 ;  8  Hagg.,  322 ;  8  Sim.,  315. 

If,  therefore,  this  were  a  proceed- 
ing at  law  or  in  equity  upon  the  judg- 
ment of  the  County  Court  decreeing 
alimony  to  the  respondent,  it  is  not 
to  be  doubted,  indeed  it  does  not  ap- 
pear to  be  questioned,  that  the  action 
must  fail.  The  only  apparent  diffi- 
culty in  the  case  is,  that  the  action  is 
upon  a  bond  given  under  the  authori- 
ty of  the  County  Court  to  secure  tlie 
payment  of  the  respondent's  alimony. 
And  this  difficulty  is  more  apparent 
than  real. 

The  appellant's  bond  is  given  to  se- 
cure the  divorced  husband's  perfoVm- 
ance  of  the  judgment  for  alimony; 
is  limited  by  the  liability  of  the  di- 
vorced husband  under  the  judgment ; 
is  subject  to  limitation  by  a  diminu- 
tion, and  to  release  by  revocation  of 
the  alimony  allowed;  is  a  secarity 
collateral  to  tlie  judgment,  and  sub- 
ject to  the  continuing  power  of  the 
Court  over  the  judgment ;  is  an  ap- 
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partenant  to  the  record  of  the  County 
Ckinrt,  and,  indeed,  parcel  of  it,  re- 
maining as  completely  within  the 
jurisdiction  and  control  of  that  Court 
as  the  judgment  itself. 

It  would  be  an  anomaly  that  the 
bond  given  to  secure  the  judgment, 
and  the  remedy  upon  it,  should  not 
be  equally  within  the  continuing  con- 
trol and  jurisdiction  of  the  Court 
rendering  the  judgment,  as  the  judg- 
ment itself.  It  would  be  an  anomaly 
that  the  wife,  in  whose  favor  the  bond 
is  given  by  order  of  the  Court,  should 
have  an  absolute  right  in  it  which 
she  has  not  in  the  judgment  itself ;  an 
absolute  right  of  action  on  it,  which 
she  has  not  on  the  judgment  it  secures. 
It  would  be  inconsistent  with  all 
rules  govei-ning  the  principal  and 
its  collaterals,  that  the  creditor  should 
have  a  superior  right  in  the  collateral 
to  that  in  the  obligation  which  the 
collateral  secures.  Accessarium  ae- 
quUur  naturam  sni  principalis.  The 
bond  is  equally  the  creature  of  the 
County  Court  as  the  judgment,  and 
equally  subject  to  its  control  It  is 
not  a  question  of  practice,  it  is  a  ques- 
tion of  jurisdiction. 

If  the  respondent  had  desired  to 
collect  the  arrears  of  alimony  assigned 
her  as  breach  of  the  appellant's 
bond,  the  husband  living,  she  could 
not  have  sued  upon  the  bond  without 
leave  of  the  County  Court  Her 
course  would  have  been  by  proper  ap- 
plication to  that  Court  And  if  she 
bad  so  applied,  it  would  have  rested 
in  the  discretion  of  the  Court  to  have 
ordered  or  withheld  the  payment  of 
the  arrears,  in  whole  or  in  part ;  to 
grant  or  to  refuse  leave  to  enforce 
them  by  action  at  law  upon  the  bond. 
Upon  such  an  application  the  Court 


would  probably  have  had  discretion 
to  modify  the  judgment  itself,  in 
view  of  the  circumstances,  and  con- 
duct of  the  wife,  and  of  the  age  and 
circumstances  of  the  children  com- 
mitted to  her.  The  right  of  the  re- 
spondent to  sue  at  law,  especially  in 
another  Court,  without  the  sanction 
of  the  Court  which  granted  the  di- 
vorce, would  be  quite  inconsistent 
with  the  continuing  discretionaiy 
power  of  that  Court  over  the  subject. 
Tlie  right  to  sue  upon  the  bond  is 
limited,  by  the  right  to  enforce  the 
judgment,  and  equally  snbject  to  the 
order  of  the  Court  which  rendered 
the  judgment  and  required  the  bond. 
The  judgment,  and  all  remedy  on  the 
bond  collateral  to  it,  are  equally  with- 
in the  jurisdiction  and  control  of  that 
Court ;  and  no  other  Court  can  take 
jurisdiction  of  an  action  at  law  on  the 
bond  without  leave  of  that  Court 

This  being  the  rule  while  the  hus- 
band remained  in  life,  it  applies  a 
fortiori  to  the  case  after  the  husband's 
death.  So  far  as  the  action  and  judg- 
ment relate  to  alimony,  the  husband's 
death  works  no  absolute  abatement 
The  case  remains  within  the  continn- 
ing  jurisdiction  of  the  County  Court, 
and  the  respondent  has  an  undoubted 
right  to  revive  it  against  the  personal 
representative  of  the  deceased  hus- 
band. 

The  appellant  has  no  such  right 
And  until  the  case  be  so  revived,  the 
County  Court  has  no  case  before  it  in 
which  it  can  make  any  order  or  give 
any  direction.  And  so,  while  the  di- 
vorced husband  in  his  lifetime,  or  his 
representatives,  upon  revival  of  the 
case  after  his  death,  might  be  able  to 
make  out  a  case  for  modification,  sns- 
pension,  or  revocation  of  the  judg- 
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ment  for  alimony,  which  would  oper- 
ate to  limit  or  release  the  liability  of 
the  appellant,  the  appellant  himself 
appears  to  be  perfectly  powerless. 
Until  the  case  bo  revived,  he  is  a 
surety  iu  Court  without  a  principal ; 
a  surety  in  Court  entitled  to  some 
measure  of  protection,  without  au- 
thority in  the  Court  to  protect  him. 

It  is  true,  as  said  iu  Gueuther's  Ap- 
peal, 40  Wis.,  115,  that  tlie  only 
remedy  against  the  appellant  is  by 
action  at  law  upon  the  bond.  But 
such  an  action  can  proceed  only  by 
leave,  and  subject  to  the  control  of 
the  County  Court 

Judgment  reversed  and  cause  re- 
manded, with  directions  to  dismiss 
complaint 

Opinion  by  HyaUj  Ch.  J.  y  Taylor ^ 
<71,  dissents. 


CHATTEL  MORTGAGE. 
LIENS. 

'S.    Y.     SUPRBMB    COUBT.        GbNERAL 

Tebic    Third  Dept. 

Benj.  F.  Conran  as  JicoV.,^{2f.,  v. 
Ira  Lakey,  deft. 

Decided  September,  1878. 

Defendant  held  obattel  mortiifageB  ooTering 
machinery  in  the  miU  of  a  mannfaotnring 
corporation,  bnt  which  were  void  onder  the 
statnlea  relating  to  mortgages  bj  Bnoh  com- 
panies. He  afterwards  bought  the  miU 
nnder  foreclosure  of  a  real  estate  mortgage, 
and  took  possession  of  both  miU  and  ma- 
chinery, claiming  to  hold  the  latter  nnder 
the  chattel  mortgages.  Bnt  before  snch 
possession  was  taken,  an  execution  in  favor 
of  other  parties  was  issued  against  the 
property  of  the  company,  and  put  into  the 
sheriffs  hands,  but  no  levy  was  made  until 
after  defendant  had  taken  possession. 
HM^  That  the  lien  of  the  execution  had 
priority  over  any  possession  acquired  by  de- 
fendants 


A  dauae  in  these  mortgages  providing  that 
until  demand  of  possession  was  made,  the 
possession  of  the  party  of  the  first  part 
should  be  deemed  the  possession  of  an 
agent  or  servant,  Held^  Inconsistent  with 
the  nature  of  the  inst^ment  and  the  cir- 
cumstances of  the  transactions. 

Submission  of  controversy  without 
action. 

In  1870  tlie  Alder  Brook  Woollen 
Company,  a  manufacturing  corpor- 
ation, gave  two  chattel  mortgaged 
upon  the  machinery  in  its  mill.  At 
that  time  the  statute  prohibited  the 
giving  of  such  mortgages.  Laws  of 
1848,  Ch.  40,  §  2.  In  November, 
1871,  it  gave  a  third  mortgage,  but 
the  requisite  assent  of  stockholders 
was  not  obtained  and  filed  as  re- 
quired by  Ch.  481  of  Laws  of  1871. 
All  three  mortgages  were  afterwards 
assigned  to  defendant.  On  the  16th 
of  February,  1872,  an  execution  was 
issued,  upon  a  judgment  in  favor  of 
Hill  and  Chapman,  and  put  in  the 
liands  of  the  sheriff.  On  the  26th  of 
March,  1872,  defendant  purchased 
the  mill  containing  this  machinery, 
on  foreclosure  of  a  mortgage  upon 
the  real  estate,  and  took  possession. 
On  the  12th  of  April,  1872,  the  sher- 
iff made  a  levy  on  the  machinery, 
under  tlie  execution,  and  on  the 
eighth  day  of  July,  1872,  sold  the 
same  to  Daniel  W.  Price,  tlie  highest 
bidder.  Defendant  was  present  at 
the  sale  and  forbid  the  same ;  and ' 
exhibited  his  three  mortgages,  claim- 
ing that  they  were  good  and  valid 
liens  and  prior  to  the  lien  of  the  exe- 
cution. Defendant  refuses  to  sur- 
render the  machinery.  Plaintiff 
claims  it  as  receiver  nnder  supplemen- 
tary proceedings,  and  also  aa  assignee 
under  a  general  assignment  of  Price, 
the  pui'chaser.     This  submission  of 
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oontroverey  is  for  the  purpose  of  de- 
termining their  reBpective  rights. 

Nathaniel  Foote^  for  plff. 

J.  N.  Me&iengery  for  deft. 

Hddj  That  the  execution  became  a 
lieu  upon  the  machinerj,  under  § 
1405  of  the  Code,  and  that  it  had 
priority  over  any  possession  acquired 
by  defendant  The  possession  ac- 
quired by  defendant  before  an  actual 
levy  did  not  constitute  him  a  pur- 
chaser in  good  faith,  nnder  §  1409  of 
Code,  BO  as  to  avoid  the  statutory  lien 
of  the  execution  in  the  hand  of  the 
sheriff.  The  mortgages  being  void 
in  law,  they  could  not  be  valid  liens, 
nor  could  they  affect  the  absolute  title 
of  the  company  to  the  property  so  as 
to  impair  the  rights  of  its  creditors 
to  seize  and  sell  it  under  execution. 
The  only  escape  from  this  conclusion 
is  suggested  by  a  peculiar  clause  in 
the  first  two  mortgages,  as  follows : 
^  And  until  such  demand  (of  posses- 
sion by  mortgagees)  shall  be  made, 
the  possession  of  the  said  party  of  the 
Jirst  part  shall  be  deemed  the  posses- 
sion of  an  agent  or  servant  for  the 
sole  benefit  and  advantage  of  his 
principal,  the  said  party  of  the  second 
part."  Such  language  is  inconsistent 
with  the  other  language  and  with  the 
character  of  the  instrument  The  in- 
strument assumes  that  the  company 
is  the  owner  of  the  property,  and  it 
purports  to  mortgage  it  as  security 
for  a  debt  The  subsequent  conduct 
of  the  parties  accords  vrith  this  view. 
The  mortgages  are  sold  and  assigned 
by  the  owner,  as  and  for  a  security  j  nst 
as  they  were  originally  taken.  De- 
fendant at  the  execution  sale  did  not 
claim  title  to  the  property,  but  to 
have  liens  upon  it,  and  no  fact  is 
stated  showing  that  any  claim  of  title 


was  made  by  those  holding  the  mortr 
gages. 

Judgment  ordered  for  plaintiff  for 
the  agreed  value  of  the  property. 

Opinion  by  Boardnumj  /.; 
Lear7iedy  P.  «/l,  and  Tajpipan^  J^  con- 
cur in  result 


INSURANCE.  CLAUSE  IN 
POLICY  WAIVED.  AGENTS 
ACT.    ESTOPPEL. 

N.   T.    SuPBEinB    Court.     General 
Tebm.    Second  Dhft. 

Stephen  McCabe,  applt.^  v.  The 
Farm  Buildings  Fire  Insurance  Com- 
pany, respt 

Decided  September,  1878. 

When,  Qotwithataiidinff  a  daoae  in  a  policy 
prohibitdng  other  insaranoe,  a  oompuj 
iflsaes  Buoh  policy  through  its  agent,  wbo 
wftB  informed  of  other  prior  inffonuice,  and 
agreed  to  insore  in  addition  thereto  to  oos 
ignorant  of  Buch  condition,  it  is  held  to 
waive  said  danae  and  to  be  liable. 

Defendants,  hj  iaaning  the  policy,  ratified  theix 
agent*8  act. 

Notice  to  the  agent  in  snoh  a  eaae  miut  te 
regarded  as  like  notice  to  the  principal 

Defendants  were  estopped  since  such  actus 
induced  plaintiif  to  forego  a  f onnal  conqdi- 
anoe  with  such  claoaei  < 

Action  brought  on  an  insurance 
policy  for  a  loss  by  fire.  Said  policy 
contained  a  clause  that  the  defend- 
ants would  not  be  liable  in  case  of 
other  insurance  on  the  same  property^ 
without  a  written  consent  endorsed 
on  said  policy.  It  was  admitted  at 
the  trial  that  the  plaintiff  had  other 
and  prior  insurance  on  the  same 
property,  that  such  was  in  force  when 
the  policy  in  suit  was  issued,  and 
tliat  no  written  consent  was  ever  en- 
dorsed tliereon,  and  that  defendanti 
gave  no  consent    Before  such  adinifi- 
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8iouS)  plaintiff  testified  that  he  got  the 
policy  in  suit  from  one  H.,  who  was 
the  agent  of  the  defendants,  and  that 
H.  gave  him  a  receipt  for  the  pre- 
mimn  paid,  and  that  H*  solicited 
the  insurance.  Plaintiff  offered  to 
shew  that  H.  called  on  him,  proposed 
the  insurance  mentioned  in  the  policy 
in  suit ;  that  the  plaintiff  informed 
him  that  he  had  the  prior  insurance 
mentioned,  and  gave  the  particulars 
concerning  the  same;  that  it  was 
talked  between  CL  and  the  plaintiff 
that  there  was  not  insurance  enough ; 
that  plaintiff  expressed  a  desire  to 
continue  the  prior  insurance;  that 
H.  proposed  to  insure  him  in  the  de- 
fendant company  for  the  amount  of 
the  policy  in  suit  in  addition  to  said 
prior  insurance  ;  that  plaintiff  agreed 
thereto,  and  thereupon  paid  the  pre- 
mium ;  tliat,  four  days  after,  H.  de- 
livered to  plaintiff  the  policy  in  suit, 
and  that  the  plaintiff  did  not  know 
that  it  contained  the  condition  re- 
specting other  insurance. 

The  Court  rejected  the  evidence 
offered  as  being  inadmissible,  and 
nonsuited  the  plaintiff,  fi'om  which 
plaintiff  appeals. 

Held^  That  plaintiff's  admissions, 
though  establishing  the  ^ei&aoQprimd 
fade^  were  rebutted  by  his  testimony 
concerning  his  transactions  with  de- 
fendant's agent,  offered  previous  to 
such  admissions. 

Defendants  did  not  attempt  to  deny 
the  fact  of  such  agency.  Said  agent 
negotiated  the  contract  of  insurance 
and  received  the  premium.  The  de- 
fendant, by  issuing  the  policy,  ratified 
those  acts.  Notice  to  the  agent  is  no- 
tice to  principal,  if  the  fact  is  brought 
to  the  knowledge  of  the  agent  while 
he  is  acting  for  his  principal  in  the 


course  of  the  very  transaction  which 
is  the  subject  of  the  suit  Story  on 
Agency,  §  140,  Bank  of  U.  S.  v.  Davis, 
2  Hill,  461. 

The  agent  must  on  this  appeal  be 
deemed  to  have  had  notice  of  the  prior 
insurance  while  negotiating  this  con- 
tract in  defendant's  behalf,  and  to 
have  agreed  to  make  the  present  in* 
Burance  in  addition  thereto,  and  since 
defendant  ratified  the  acts  of  their 
agent  the  case  is  brought  within  the 
principle  stated.  The  defendant  must 
be  regarded  as  having  issued  the  pol- 
icy in  suit  to  one  who  had  no  knowl- 
edge of  tlie  clause  prohibiting  prior 
insurance,  after  it  had  received  no- 
tice of  such  prior  insurance.  The 
fact  that  no  notice  was  given  to  the 
officers  personally  makes  no  differ- 
ence, otherwise  the  legal  effect  of  no- 
tice might  be  avoided  in  every  case 
by  employing  an  agent  In  such  a 
case  as  this,  the  rule  makes  no  distinc- 
tion between  notice  to  tiie  agent  and  to 
the  principal  directly,  save  in  respect 
to  guilt  The  same  kind  of  notice 
given  to  the  agent,  whether  actual  or 
constructive,  is  given  to  the  principal. 
Fulton  Bk.  V.  N.  Y.  &  8.  Canal  Co., 
4  Paige,  l!sa7 ;  North  Kiver  Bk.  v.  Ay- 
mar,  3  Hill,  262;  Hovey  v.  Blan- 
chard,  13  N.  Y.,  145;  Coolidge  v. 
Charter  Oak  Life  Ins.  Co.,  1  Mo. 
App.,  100.  It  were  unreasonable  to 
suppose  defendants  would  issue  a 
policy  to  be  void  the  moment  it  were 
issued,  unless  they  intended  fraud. 
The  inference  is  that  such  condition 
is  waived. 

Van  Schaick  y.  Niagara  Fire  Ins. 
Ca,  68  N.  Y.,  434,  is  authority  on  this 
point  as  well  as  on  the  admission  of 
parol  evidence  to  vary  or  contradict 
this  policy  in  suit  Even  if  there  were 


164 


NEW  YORK  WEEKLY  DIGEST. 


no  technical  waiver,  defendants  are 
estopped  from  setting  np  the  condi- 
tion, since  their  action  induced  plain- 
tiff to  forego  a  formal  compliance  with 
snch  clause,  and  to  give  effect  thereto 
after  such  conduct  would  require  the 
Court  to  sanction  a  gross  fraud.  Con- 
tinental Bank  v.  Bank  of  Common- 
wealth, 50  N.  Y.,  681;  Ilayner  v. 
Am.  P.  Ins.  Co.,  Ct.  of  Apps.  MSS., 
68  N.  Y. 

The  evidence  rejected  should  have 
been  received,  because  plaintiff's 
offer  embraced  evidence  concerning 
the  agency  of  H.,  without"  any  limita- 
tion respecting  the  nature  of  his 
agency.  Under  such  an  offer  evi- 
(lence  might  have  been  given  of  a 
general  agency  or  agency  of  a  limited 
character,  but  which  would  neverthe- 
less in  this  case  render  his  acts  bind- 
ing on  the  defendant. 

Judgment  reversed.  New  trial 
granted,  with  costs  to  abide  the  event. 

Opinion  by  Gilbert ^  J. 


CONTRACT.    STATUTE  OF 
FRAUDS. 
N.  Y.    Supreme    Court.     General 
Term.     Third  Dept. 
Clarence  Van  Valkenburgh,  respLy 
V.  FriEtnkliu  V.  Croffut,  applt. 
Decided  September,  1878. 

An  oral  agreement  for  Benrioes,  not  to  be  per- 
formed within  one  year,  was  entered  into. 
The  plaintiff  fnllj  performed  upon  his  part, 
and  with  defendant's  consent.  Held,  That 
plaintiff  could  not  then  treat  the  oontract 
as  void,  and  recover  on  a  gitantum  meruit. 
The  defendant  was  only  liable  to  pay  the 
oontract  price. 

When  plaintiff  was  eleven  years 
old,  his  father  made  a  verbal  agree- 
ment with  defendant,  by  which  plain- 
tiff was  to  work  for  defendant  until 
his  majority,  and  to  receive  therefor 


board,  clothes,  and,  upon  reaching 
twenty-one,  a  cow  and  a  sum  of 
money.  Defendant  delivered  the 
cow,  but  refused  to  pay  any  monev. 
The  action  is  brought  to  recover  the 
value  of  plaintifPs  services.  No 
question  was  made  as  to  plaintiffs 
right  to  bring  the  action.  The  Coott 
allowed  plaintiff  to  recover  ou  a 
quantum  meruit. 

Edward  K.  Clarky  for  applt. 

Penrie  db  WaleSy  for  respt. 

Heldj  Error.  An  oral  contract  for 
the  sale  of  lands  is  void.  Yet,  if  the 
vender  subsequently  convey,  and  the 
purchaser  accept  the  conveyancej 
the  purchaser  is  liable  to  pay  not  on 
a  qttantum  msruity  but  the  contract 
price.  20  Johns.,  338 ;  12  N.  Y., 
364;  and  see  16  £ng.  R.,  347,  note; 
54  N.  T.,  362.  The  contract  is  no 
longer  liable  to  any  objection  under 
the  Statute  of  Frauds.  Tliis  princi- 
ple applies  here.  The  oral  contract 
was  void,  because  not  to  be  performed 
within  one  year;  but  plaintiff  has 
fully  rendered  the  services  under  the 
contract,  and  defendant  has  accepted 
them.  The  contract  has  then  been 
treated  by  the  parties  as  valid  until 
all  has  been  done  by  the  plaintiff 
which  he  was  to  do,  and  this  has 
been  done  with  defendant's  coutseiit. 
The  latter  is  then  liable  to  pay  ac- 
cording to  the  contract  The  cases 
where  plaintiff  has  been  allowed  to 
recover  on  a  qiuintumt  meruit  will 
all  be  found  to  be  cases  where  thei^e 
was  only  a  partial  performance  of  a 
void  contract,  and  a  refusal  to  per- 
form fully.  Here  the  plaintiff  saed 
not  on  the  contract,  but  for  the 
value  of  his  services,  and  he  is,  there- 
fore, the  first  to  repudiate  tlie  con- 
tract.   So  far  as  appears^   the  de- 
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feiidant  has  not  refused  to  perform 
the  contract,  aod  he  sets  it  up  in  his 
answer.  He  is  only  liable  to  pay  the 
contract  price. 

Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide 
event 

Opinionhj ZecM^edyPuT.;  Board- 
many  J,y  concurs. 


GENERAL    GUARDIAN. 
G  UARDIAN  AD  LITEM. 

N.    Y.    SUFBEMB    COUBT.        GbNEBAL 

Term.    Sboond  Deft. 

John  Segelken,  by  his  guardian, 
Andrew  Koch,  applt,  and  reapt.^  v. 
Otto  Meyer,  respt.  and  wpplL 

Decided  September,  1878. 

Where  od  inf ant^B  inteiert  in  an  estate  u  frand- 
ulently  withheld  \(y  one  aotiiig  in  a  Ada- 
dar J  oapapity,  although  hii  general  gnaxdian 
may  bring  an  action  in  hie  own  name  to  re- 
ooTer  this  interest,^  yet  this  right  is  not  ez- 
dnsive  of  the  infant's  right  to  maintain 
such  an  action.  Where  the  infant  does  sue, 
he  most  bring  an  action  by  a  guardian  ad 
litem.  Ordinarily  it  should  appear  why  a 
guardian  ad  litem  is  appointed  if  the  infant 
already  has  a  general  guardian,  but  it  is  al- 
ways in  the  power  of  the  Court  to  appoint 
such  a  guardian  if  it  is  expedient. 

This  is  an  appeal  from  an  order 
vacating  an  order  of  arrest  npon  a 
stipulation  that  the  defendant  would 
not  brin^  suit. 

Plaintiff  appeals  from  entire  order. 

Defendant  appeals  from  the  clause 
requiring  him  to  stipulate  that  he 
would  not  sue. 

The  order  of  arrest,  and  the  order 
vacating  the  same,  wore  granted  upon 
the  following  admitted  facts : 

Plaintiff  was  an  infant  over  four- 
teen years.  His  father,  8.,  died  in- 
testate in  1864,  leaving  a  widow  and 
several  minor  children,  of  whom  the 


plaintiff  was  one.  Thereafter  defend- 
ant, a  counsellor  at  law,  was  em- 
ployed by  the  widow  as  counsel  for 
her  and  the  minor  children  to  obtain 
a  settlement  of  the  estate,  and  he  held 
this  position  until  January  1, 1873. 

Thereafter  the  widow  was  appoint- 
ed administratrix  of  the  estate,  and 
general  guardian  of  the  minor  chil- 
dren. During  his  employment,  the 
defendant  received  all  moneys  be- 
longing to  8.  In  the  year  1871  two 
of  the  minor  children  of  8.  died  in- 
testate, and  thereupon  the  widow  and 
surviving  children  became  entitled 
to  the  sliares  of  the  deceased  chil* 
dren. 

On  January  2, 1873,  the  widow  of 
S.  had  an  accounting  with  the  de- 
fendant, and  it  was  found  that  he 
was  indebted  to  the  said  widow  in 
the  sum  of  $2,500,  payable  according 
to  a  decree  of  the  Surrogate  of  New 
York.  The  plaintiffs  share  of  this 
sum  was  $750. 

The  widow  of  8.  died  December 
21, 1876. 

Andrew  Koch  was  afterward  ap- 
pointed general  guardian  of  plaintiff, 
and  also  guardian  ad  litem  for  the 
purpose  of  bringing  this  action.  Fre- 
quent demands  were  made  by  the 
plaintiff. 

Ch7*istian  O.  Moritz,  for  plff. 

Douglas  A.  ZevieUy  Jr.,  for  deft. 

Held,  That  although  the  general 
guardian  could  have  brought  this  ac- 
tion in  his  own  name,  his  right  to  do 
so  does  not  exclude  the  infant  from 
bringing  the  action.  The  legal  title 
to  the  property  being  in  the  infant 
he  may  bring  suit  by  a  guardian  ad 
litem. 

The  right  of  an  infant  to  sue  for 
moneys  due  him,  by  such  a  guardian, 
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has  uever  been  anthoritativelj  de- 
nied. Thoraas  v.  Bennett,  66  Barb., 
197;  2  Kent  Com.,  244,  and  cases 
cited. 

If  the  infant  does  sue,  it  most 
be  by  a  guardian  ad  litem,  Code, 
§§  468,  469,  and  this  guardian  may 
be  appointed  on  application  of  gen- 
eral guardian.  Id.  §  476,  Schouler 
Dora.  Bel.,  592  et  seq. 

Also  held^  That  infants  being  wards 
of  the  Courts  the  Court  may  appoint 
guardians  ad  litem  when  it  seems 
necessary,  but  that  ordinarily  it  should 
appear  why  such  a  guardian  is  ap- 
pointed if  there  is  a  general  guardian 
in  existence.  In  the  present  case  it 
is  not  material  why  such  a  guardian 
was  appointed,  because  the  guardian 
ad  litem  is  also  general  guardian,  and 
tlie  defendant  will  be  as  fully  pro- 
tected by  a  payment  as  if  the  general 
guardian  had  brought  the  action  in 
his  own  name. 

Also  hdd^  That  in  other  respects 
•the  facts  warrant  the  order  of  an^est, 
and  the  order  vacating  such  ord^r  is 
i^versed  with  $10  costs. 

Opinion  by  CHlberty  J. ;  Dykman^ 
tl.j  concurring. 


PEACTIOE.    SPECIAL  VER- 
DICT. 
N.  T.    SuPEsanc    Coubt.    General 
Tebm.     Third  Dbpt. 
Capey,  re»pty  v.  Dwyre,  appU. 

Decided  September,  1878. 

A  special  yerdict  shoiild  contain  aU  the  facts 
which  are  neoesaarj  to  entitle  a  party  to 
judgment.  And  where  sach  a  yerdict  is  de- 
fectiye  in  this,  a  judgment  entered  thereon 
is  unauthorised,  and  will  be  set  aside.  Nor 
will  the  Gourt  add  any  facts  to  such  yerdict. 

The  action  was  for  trespass,  al- 


leged to  have  resulted  frcnn  cattle, 
and  the  destrucUon  of  a  gate.  The 
defendant  justified,  and  plead  that 
the  locus  in  quo  was  a  pablic  high- 
way. The  jury  gave  no  other  ver- 
dict than  is  contained  in  the  answers 
to  three  questions  submitted  to  th^n 
by  the  0>urt  First,  to  the  intentg^ 
atory,  "What  were  the  damages 
plaintiff  sustained  for  the  cattle 
trespassing  upon  plaintiff's  lands?" 
the  jury  replied,  "  We  find  damages 
$5;''  Second,  to  the  interrogatorj, 
"Was  this  a  public  highway?''  the 
jury  replied,  "No  public  highway;" 
Third,  to  the  interrogatory,  *'  If  it  was 
not  a  public  highway,  what  damages 
did  plaintiff  sustain  in  consequence 
of  the  defendant's  tearing  down  aud 
destroying  the  gate?"  the  jury  re- 
plied, "  Six  cents  damages."  The 
plaintiff  entered  judgment  for  above 
damages,  and  for  costs. 

The  defendant  appeals. 

Oliver  Porter^  for  applt 

Harris  C  Miners  for  respt. 

Held,  That  the  answers  to  the  io- 
terrogatories  were  in  the  nature  of  a 
special  verdict ;  that  the  verdict  was 
defective,  the  judgment  unauthor- 
ized, and  that  in  such  case  the  Court 
cannot  add  to  the  facts  found.  The 
verdict  does  not  find  that  the  cattle 
belonged  to  the  defendant,  nor  does 
it  show  that  defendant  is  liable  for 
damages.  If  it  be  assumed  upon  the 
answer  to  the  third  interrc^torj, 
that  defendant  tore  down  the  gate, 
the  jury  have  not  found  that  this  act 
was  the  cause  of  the  cattle  trespass- 
ing. These  facts  may  all  have  been 
conceded  on  the  trial,  but  they  do 
not  appear  in  the  verdict,  and  the 
rule  that  we  cannot  add  to  the  ver- 
dict is  well  settled. 
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Judgment  reverBed,  new  trial  grant- 
ed, costs  to  abide  event. 

Opinion  by  Lewmed^  P.J;  Board- 
man  and  Tajppan^  JJ.j  concur. 


DEPOSITIONS.    PEACTICE. 

N.  Y.  SuPBEMB  CouBrr.    Ghambbbs. 

In  the  application  of  Andrew  F. 
Fanlmier  v.  John  A.  Sweeny  et  al. 
Decided  September  27, 1878. 

The  amendment  of  1878  to  §  870  of  the  Code 
of  Civil  Procedare  only  pzoyidea  for  the 
examination  of  an  expected  party  when  he 
himself  applies  for  it,  and  not  for  the  exam- 
ination of  a  party  not  yet  saed.  at  the  in- 
stance of  another  who  oontenlplates  a  suit 
against  him. 

Motion  to  set  aside  an  order  for 
examination  granted  pursuant  to 
§  870  of  the  New  Code.  The  facts 
appear  in  the  opinion. 

Amos  G.  ffuUy  for  motion. 

Elliot  T.  Shepard^  opposed. 

Westbrook,  J. — ^An  order  was 
made  to  examine  John  A.  Sweeny 
and  William  H.  Sweeny,  upon  the 
application  of  Andrew  F.  Panlmier, 
he  stating  that  he  expected  to  bring 
an  action  against  them,  and  that  sach 
an  examination  was  necessary  in  or- 
der to  frame  a  complaint  in  the  ac- 
tion which  he  contemplated.  The 
question  which  the  motion  presents 
is,  Does  the  870th  section  of  the  Code 
provide  for  such  an  examination? 

As  amended  by  Chapter  299  of 
Laws  of  1878,  the  section  (870)  of  the 
Code  to  which  reference  has  been 
made  reads  as  follows :  "  The  depo- 
sition of  a  party  to  an  action  pending 
in  a  Court  of  record,  or  of  a  person 
who  expects  to  be  a  party  to  an  ac- 
tion about  to  be  brought  in  such  a 
Court,  otlier  than  a  Court  specified 
in  subdivision  sixteenth,  seventeenth, 


eighteenth,  or  nineteenth  of  section 
two  of  this  act,  may  be  taken,  at  his 
own  instance  or  at  the  instance  of  an 
adverse  party  or  of  a  co-plaintiff  or 
co-defendant,  at  any  time  before  the 
trial,  as  prescribed  in  this  article." 
It  will  be  observed  that  provision  is 
made  to  examine  two  classes  of  indi- 
vidaals,  and  no  others.  He  who  is 
ordered,  to  be  examined  must  be 
either  "  a  party  to  an  action,"  or  "  a 
person  who  expects  to  be  a  party  to 
an  action.''  If  he  belongs  to  either 
class,  be  may  be  so  examined  '^  at  his 
own  instance  or  at  the  instance  of  an 
adverse  party  or  of  a  co-plaintiff  or 
co-defendant."  As  no  action  is  pend- 
ing between  these  parties,  the  appli- 
cant for  the  order  was  required  to 
prove  that  each  of  the  individuals 
ordered  to  be  examined  was  "  a  per- 
son who  expects  to  be  a  party  to  an 
action."  This  was  not  attempted  to 
be  shown,  bat  the  allegation  is  that 
the  applicant  for  the  order  expects  to 
sue  them.  Giving,  then,  to  the  Code 
the  meaning  claimed  for  it  by  the 
counsel  who  seeks  to  uphold  the 
order,  that  provision  has  been  made 
to  examine  a  person  whom  some  one 
expects  to  sue,  and  that  such  exami- 
nation can  be  had  at  the  instance  of 
the  intended  prosecutor,  the  objection 
still  remains  that  the  section  provides 
that  if  the  individual  to  be  examined 
is  not ''  a  party  to  an  action  "  he  must 
be  '*a  person  who  expects  to  be  a 
party  to  an  action  about  to  be 
brought,"  and  that  the  affidavit  upon 
which  the  order  for  the  present  exam- 
ination was  obtained  makes  no  at- 
tempt to  show,  because  it  is  nowhere 
therein  alleged  or  claimed  that  the 
parties  to  be  examined  have  any  such 
expectation.    It  is  manifest,  however, 
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as  an  expectation  entertained  by  an 
individual  can  only  be  proven  by 
himself,  that  provision  is  only  made 
for  the  examination  of  an  expected 
party  when  he  himself  applies  for  it, 
and  not  for  the  examination  of  a  par- 
ty not  yet  sued,  at  the  instance  of 
another  who  contemplates  a  snit 
against  the  formet*.  Neither  is  the 
expression  "  adverse  party,"  at  whose 
instance  the  order  for  examination 
must  be  procured,'  when  not  obtained 
by  one  for  the  purpose  of  taking  his 
own  evidence,  especially  when  it  is 
followed  by  the  words  "  co-plaintiff 
or  co-defendant,"  which  are  clearly 
indicative  of  its  meaning,  applicable 
to  an  individual  not  yet  '^  a  party  to 
an  action."  Possibly,  depending  up- 
on its  connection,  it  might  sometimes 
have  such  a  signification  ;  but  in  the 
section  under  consideration,  as  the 
word  "  party "  is  previously  used  to 
designate  an  individual  already  con- 
nected as  such  with  a  pending  suit, 
whilst  the  one  not  so  circumstanced 
is  styled  a  "  person,"  it  is  evident 
that  it  is  used  in  its  technical  legal 
sense  to  designate  him  who  is  the 
**  advei*se  party  "  to  the  **  party  in  an 
action." 

The  views  expressed,  which  are 
founded  upon  the  words  used,  are 
strengthened  by  the  absence  of  any 
language  directly  covering  a  case  like 
tlie  present,  and  also  from  the  conse- 
quences flowing  from  a  contrary  con- 
struction. If  provision  was  intended 
to  be  made  for  the  examination  of  a 
person  whom  some  one  else  expected 
to  sue,  it  was  easy  to  say  so  clearly,  by 
declaring  that  such  examination 
could  be  had  at  the  instance  of  an 
expected  adverse  party,  as  well  as 
at  the  instance  of  one  who  already 


actually  was  "an  adverse  party." 
The  addition  of  the  simple  words  we 
have  suggested,  preceded  by  the  con- 
junction oTy  would  probably  have  ac- 
complished the  object,  though  it 
mis:ht  be  difficult  for  one  man  to 
prove  that  another  expected  to  be 
prosecuted,  which  the  language  would 
still  require,  and  the  whole  section 
would  thereby  be  made  awkward. 
The  framer,  it  is  to  be  presumed,  un- 
derstood this  as  well  as  tlie  Court 
llad  those  words  been  added,  or  any 
clearly  providing  for  an  examination 
in  a  case  like  the  present,  he  knew 
that  individuals  might  be  subjected 
to  great  annoyance  and  expense  by 
examination  at  the  instance  of  per- 
sons who  really  did  not  know  whether 
they  would  bring  a  suit  or  not,  or 
that  tlie  person  sought  to  be  exam- 
ined expected  one  to  be  brought,  but 
who  would,  nevertheless,  so  torture 
their  desires  and  hopes,  to  find  out 
the  materials  for  an  action  by  tlie 
examination,  as  to  make  a  sworn 
declai-ation  which  would  bring  tlieni 
within  the  provisions  of  the  statute. 

Such  inquisitorial  power  we  cannot 
think  was  intended  to  be  conferred, 
and  if  it  was,  it  should  have  been  so 
clearly  expressed  and  declared  as  to 
leave  no  room  for  criticism. 

The  motion  to  set  aside  the  order 
of  examination  is  granted,  without 
costs,  as  the  question  is  novel,  and 
the  Court  by  granting  the  original 
order  fell  into  the  error  now  cor- 
rected. 
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EXECUTION. 
N.    Y.    GoiocoN   Flbab. 

JL  JSJula 

Hichard  E.  Lewis,  plff.^  v.  K  A. 
Acker,  deft. 
Decided  September  5, 1878. 

A  judgment  of  an  inferior  oonrt  cannot  be  en- 
forced as  a  lien  aoqnized  by  the  filing  of  a 
tnmacript  where  the  ttanaoript  waa  not  filed 
before  the  six  years*  atatatory  limitation 
had  expired. 

Application  for  leave  to  issue  exe- 
cution npon  a  judgment  of  the  Third 
District  Conrt,  of  which  jndgment  a 
transcript  was  not  filed  in  the. County 
Clerk's  office  until  more  than  six 
years  after  the  judgment  was  ren- 
dered. 

S.  H,  Stiuirt,  for  motion. 

jK  a.  AckcTy  opposed. 

J.  F.  Daly,  J. — The  jnstice  ren- 
dered jndgment  in  plaintiff's  favor  in 
tlie  District  Court  for  the  Third  Ju- 
dicial District,  on  April  5, 1872.  No 
transcript  was  filed  in  the  County 
Clerk's  office  until  April  18,  1878. 
This  judgment  cannot  be  now  en- 
forced by  execution  out  of  this  Court. 

The  Code  (§  382,  sub.  7)  limits  tlie 
time  of  commencing  an  action  upon  a 
judgment  rendered  in  a  court  not  of 
record  to  six  years  from  the  time  final 
judgment  is  rendered.  The  limit  of 
time  of  enforcement  thus  provided 
would  be  rendered  wholly  nugatory 
if  the  plaintiff  might,  after  such  limit 
had  expired,  procure  and  file  a  tran- 
script, and  seek  to  enforce  the  judg- 
ment as  a  judgment  of  the  Coui*t  of 
Common  Pleas.  Old  Code,  §  68; 
District  Court  Act,  Chap.  3M,  Laws 
of  1857. 

It  would  be  otherwise,  however,  if 

the  transcript  had  been  tiled  before 

the  six  years'  limitation  had  expired*  , 
VuL  7— No.  a 


Li  that  case  the  plaintiff  would  have 
acquired  a  lien  co-extensive  with  the 
lien  of  a  jndgment  of  the  Court  of 
Common  Pleas,  and  enforceable  by 
execution  in  the  same  manner  and 
for  the  same  length  of  time,  viz. :  as 
against  the  judgment  debtor  for 
twenty  years,  and  as  against  pur- 
chasers in  good  faith  and  subsequent 
incumbrances  for  ten  years  from  the 
time  of  docketing.     14  N.  T.,  16. 

But  to  allow  the  plaintiff,  by  the 
filing  of  tlie  transcript  after  six  years, 
to  acquire  a  lien  and  enforce  it  after 
the  statutory  limitation  had  expired, 
would  be  in  effect  to  allow  him  to 
revive  and  renew  a  defunct  judgment 
in  a  manner  not  contemplated  by  law. 
Judgments  cannot  be  revived  or 
renewed  except  in  the  manner  pre- 
scribed by  statute,  i.  e.y  by  a  new 
promise  or  payment  on  account 
within  the  limit  2  Abb.  (N.  S.),  229 ; 
6  Barb.,  583. 

To  entitle  the  plaintiff  to  enforce 
the  judgment  as  a  lien  acquired  by 
the  filing  of  the  transcript,  the  lien 
must  be  acquired  during  the  life  of 
the  judgment  by  filing  tlie  transcript 
before  the  six  years'  statutory  limita- 
tion has  expii-ed. 

The  question  as  to  a  new  promise, 
or  of  a  payment  on  account,  can  only 
be  examined  and  disposed  of  in  an 
action  upon  the  judgment. 

Motion  denied. 


GIFT. 

N.    T.    SUPRVMB    COUBT.        GsNlSSAL 

Term.    Tuibd.  Deft. 
David  H.  Van  Gelder,  wpjlU.y  v. 
James  H.  Van  Gelder,  respU 
De(iided  September^  1878. 

The  mother  of  the  parties  had  made  a  wiU  in 
which  ahe  had  deviaed  a  certain  piece  of 
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land  to  defendant.  She  afterwards  con- 
sented that  he  might  Bell  this  land,  and  have 
the  availfl  for  his  own  benefit  The  land 
was  accordingly  sold  to  one  L.,  and  defend- 
ant received  the  avails.  The  will  was  after- 
wards destroyed,  and  the  parents  of  the 
parties  executed  a  conveyance  to  plaintiffs 
of  all  personal  property  owned  by  them, 
including  choses  in  action,  &o.  The  mother 
also  executed  a  transfer  to  them  of  her 
dain  against  defendant  for  the  moneys 
received  by  him,  and  afterwards  died.  In 
an  action  to  recover  such  moneys,  Hdd^ 
That  the  money  was  received  as  a  gift  and 
advancement;  that  the  title  to  the  money 
passed  to  defendant,  and  was  not  affected 
by  the  intent  of  his  mother  to  make  the  g^t 
as  an  equivalent  for  the  land  willed  to  him 
which  had  been  sold,  nor  by  the  subsequent 
destruction  of  the  will  with  intent  to  cancel 
the  same ;  that  such  change  of  intention  on 
her  part  did  not  make  him  liable  to  repay 
]tbe  money  so  received,  and  that  the  subse- 
quent declarations  of  his  mother  that  de- 
fendant had  received  the  money  as  an  ad- 
vancement were  competent  to  show  that  her 
faitent  to  give  continued  down  to  the  time  of 
the  delivery  of  the  money. 

Tills  action  was  brought  to  recover 
$400,  proceeds  of  the  sale  of  a  lot 
of  land  sold  by  Sarah  Van  Gelder, 
mother  of  the  parties,  to  one  Layman, 
in  1869.  She  was  the  owner  in  fee 
of  snch  land. 

It  appears  that  at  the  time  of  snch 
sale,  a  will  was  in  existence,  made  by 
her,  which  demised  this  particular 
lot  of  land  to  the  defendant;  that 
she  consented  that  defendant  might 
sell  such  land,  and  have  for  his  own 
benefit  the  avails  thereof. 

That  she  at  tlie  time  never  in- 
tended to  charge  defendant  with  the 
proceeds  of  such  land,  but  intended 
that  defendant  should  have  the  same 
as  a  gift,  or  in  the  nature  of  an  ad- 
vancement. 

Said  Sarah  Van  Gelder  was  de- 
ceased at  the  time  of  the  trial. 

Upon  the  trial  plaintiff  put  in  evi- 


dence a  deed  from  Peter  and  Sarah 
Van  Gelder,  parents  of  tlie  parties 
hereto,  to  plaintiff  and  his  brother, 
Jacob  Van  Gelder,  dated  May  30, 
1872,  which  transferred  and  conveyed 
to  the  grantees  "All  personal  prop- 
erty of  every  name  and  description, 
which  the  grantors  owned,  either 
jointly  or  severally,  including  choses 
in  action,  goods,  and  chattels."  The 
$400  for  which  suit  was  brought  was 
received  by  defendant  at  different 
times  during  the  years  1869-70. 

Plaintiff  also  put  in  evidence  a 
.transfer  in  writing  from  said  Sarah 
Van  Gelder  to  himself,  of  her  claim 
against  defendant  for  the  money  in 
question,  specifying  date  and  amount 
of  money  received  by  defendant  of 
Layman,  dated  June  25, 1874. 

In  1871  the  will  was  destroyed. 

It  was  insisted  by  appellant  that 
because  of  the  relation  of  the  gift  to 
the  will  there  never  was  such  surren- 
der of  possession  and  dominion  of  the 
money  as  constituted  a  valid  gift  or 
advancement 

James  B.  Olney^  for  applt. 

Ja7ne%  H,  Van  Oelder^  respt,  in 
person. 

Held^  That  the  subsequent  decla- 
ration that  defendant  had  received 
the  money  as  such  advancement  was 
competent  to  show  that  the  intent  to 
give,  declared  before  the  contract  with 
Lavman  was  made,  continued  down  to 
the  time  of  the  delivery  of  the  money. 

Also  hMj  That  the  evidence  jus- 
tified the  Court  below  in  finding 
that  the  money  w^as  I'eceived  as  a 
gift  and  advancement  from  defend- 
ant's mother,  it  being  a  gift  inter 
vivos.  When  so  received  by  defend- 
ant the  title  of  the  money  passed  to 
him,  and  is  not  affected  by  the  intent 
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of  his  mother  to  make  the  gift  as  an 
equivalent  for  the  land  willed  to  de- 
fendant, which  had  been  sold,  nor  by 
the  fact  that  the  will  was  afterwards 
destroyed  before  her  death,  with  in- 
tent to  cancel  the  same,  and  change 
the  disposition  of  her  property  there- 
in sought  to  be  devised  and  be- 
qneathed. 

Snch  change  of  intention  on  her 
part  conld  not  make  him  liable  to 
repay  money,  as  received  by  hira  for 
her  nse,  which  had  actually  been  re- 
ceived as  a  gift  for  his  own  nse.  S3 
K  Y.,  581 ;  48  Barb.,  581 ;  61  Barb., 
306. 

Judgment  affirmed. 

Opinion  by  Tapparij  Jl  All  con- 
cur. 


RAILROAD    COMPANIES. 
TAKING  LAND  FOR  USE   OF. 

N.  Y.  Supreme  Couet.  Genesal 
Tesh.     Third  DEFr. 

In  the  matter  of  the  petition  of 
The  New  York  Central  and  Hudson 
River  Railroad  Company  to  acquire 
title  to  lands  of  Patrick  H.  Judge 
and  Richard  L.  Vandenberg. 

Decided  September,  1878. 

The  nae  of  a  stxeet  as  a  railroad  is  a  new  bni- 
den  beyond  the  pubUo  easement  which  can- 
not be  imposed  hj  legislative  anthority 
without  compensation  to  the  owner. 

The  tme  inqniiy  in  snoh  a  case  is,  what  was 
the  whole  property  from  which  the  railroad 
was  severed  fairly  worth  in  the  market  be- 
fore the  taking,  and  what  was  its  value  with 

-  the  railroad  upon  the  land  taken.  On  such 
inquiry  the  owner  should  be  allowed  to 
show  fuUy  the  condition  of  the  remaining 
premises. 

Petitioners  had,  for  many  years  be- 
fore 1874,  two  tracks  on  which  it  ran 
its  trains  diagonally  across  the  street 
known  as  Broadway  in  the  city  of 


Albany,  in  front  of  the  lot  of  Patrick 
H.  Judge,  upon  which  stands  his 
grocery,  meat,  and  vegetable  store 
and  dwelling  house. 

In  1874,  the  railroad  company  laid 
two  additional  tracks  easterly  and 
parallel  with  the  old  ones  in  said 
street  in  front  of  said  premises,  bring- 
ing the  new  tracks  a  few  feet  nearer 
the  sidewalk  than  the  old  ones  were. 
This  is  an  appeal  by  Judge  and  the 
railroad  company,  pursuant  to  §  18, 
Chap.  140,  Laws  of  1850,  from  the 
appraisal  and  report  of  commissioners 
appointed  at  Special  Term  in  a  pro- 
ceeding had  under  that  statute  and 
the  amendments  in  Chap.  282,  Laws 
of  1854,  and  Chap.  582,  Laws  of  1864. 
The  award  was  $1,000  as  compensa- 
tion for  injury  to  the  owner  for  taking 
the  land.  The  owner  claims  that  the 
award  was  inadequate  to  compensate 
him  for  the  injury  sustained  by  such 
taking.  All  the  land  in  que8tk>n  had 
been  previously  taken  by  the  public 
for  a  street,  and,  at  each  of  the  times 
when  petitioner's  tracks  were  laid 
thereon,  was  being  used  for  that  pur- 
pose. 

Upon  the  hearing  before  the  com- 
missioners certain  evidence  offered  by 
the  owner  was  excluded.  He  com- 
plains that  such  exclusion  was  error 
and  for  that  reason  the  award  ought 
to  be  vacated,  lie  offered  to  prove 
before  the  commissioners  that  between 
the  houi-s  of  five  in  the  morning  and 
nine  at  night,  120  trains  pass  over  the 
new  track  up,  as  had  been  ascertained 
bv  actual  count  since  a  former  meet- 
ing  of  the  commissioners,  and  that  a 
proportionate  number  of  cars  pass  up 
and  over  such  new  tracks  between  tlie 
hours  of  nine  at  night  and  five  in  the 
morning,  that  the  cars  are  heavily 
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loaded  and  cause  great  and  injurions 
jar  to  the  walls  of  such  building.  This 
evidence  was  objected  to  by  petition- 
ers and  excluded. 

The  owner  also  offered  to  prove  that 
since  the  laying  of  the  new  track,  his 
building  standing  on  a  lot  of  which  a 
portion  of  the  street  taken  for  the  new 
tracks  is  a  part,  has  been  seriously 
injured  by  the  jarring  caused  by  the 
trains  to  such  an  extent  as  to  shake 
down  the  walls  and  partitions  and  cause 
the  stairway  to  be  rebuilt,  and  that 
the  injury  caused  by  the  use  of  said 
tracks  damages  the  building  in  que&- 
tion  so  as  to  make  an  expense  of 
$1,000  a  year  necessary  to  keep  it  in 
repair.  This  evidence  was  objected 
to  by  petitioner  and  excluded. 
.  The  owner  offered  to  prove  that' 
that  portion  of  his  lot  not  proposed 
to  be  taken  has  been  depreciated  in 
Talue  by  the  noise,  smoke,  and  in- 
creased danger  and  by  the  jarring 
caused  by  the  running  of  the  heavy 
trains  on  the  new  tracks.  This  evi- 
dence  was  also  excluded.  The  owner 
also  offered  to  prove  that  the  residue 
of  his  lot  not  taken  is  depreciated  in 
value  by  the  noise,  smoke,  and  in- 
creased danger  caused  by  the  running 
of  trains  over  the  new  track,  and 
would  be  so  depreciated. 

This  evidence  was  excluded. 

Ueld^  The  owner's  land  can  only 
be  taken  for  a  public  use.  The  use 
of  the  street  as  a  railroad  is  a  new 
burthen  beyond  the  public  easement, 
which  cannot  be  imposed  by  legisla- 
tive authority  without  compensation 
to  the  owner.  16  N.  Y,  97 ;  24  N. 
Y.,  655 ;  24  N.  Y,  658.  The  true 
inquiry  is,  what  was  the  whole  prop- 
ei-ty,  from  which  the  railroad  was 
severed,  fairly  worth  in  the  market 


before  the  taking,  and  what  was  its 
value  with  the  railroad  upon  the  land 
taken.  In  this  case  it  is  proposed  to 
be  taken  for  two  additional  tracks 
for  this  railroad  company ;  to  hold 
that  the  owners  shall  not  be  allowed 
to  show  fully  the  condition  of  the  I'e- 
maining  premises  after  the  additional 
tracks  have  been  constructed,  is  i-eally 
to  deprive  them  of  the  ability  to  show 
what  the  actual  market  value  of  such 
premises  are  after  the  taking  witli 
these  additional  tracks  on  the  land 
taken.    See  56  Barb.,  456. 

Order  affirming  report  of  commis- 
sioners reversed,  their  report  set  aside 
and  proceedings  sent  back  to  commis- 
sioners to  be  appointed. 

Opinion  by  Tappan^  J.  ;  Learned^ 
P.J.y  and  Hoardmany «/".,  concur. 


EXCISE  LAW. 

U.  S.  SUPREMB  COUBT. 

Luther  H.  Felton  et  al.,  plfs.  in 
erroTj  v.  The  United  States.  (Octo- 
ber, 1877.) 

Doing  or  omitting  to  do  a  thing  knowingly 
and  wUfoUy,  impUes  not  only  a. knowledge 
of  the  thing,  bat  a  determination,  with  a 
bad  intent,  to  do  it  or  omit  doint;  it. 

The  object  of  the  Aot  of  Congress  of  1868, 
imposing  taxes  on  distilled  spirits,  in  all  its 
stringent  provisions,  is  to  prevent  fraud 
upon  the  revenue,  and  to  secnre  the  tax 
levied. 

DistiUers  are  presumed  to  be  acquainted  with 
the  utensils  and  machinery  used  in  their 
business,  and  with  their  character  and 
capacities.  But  the  law  does  not  attach 
culpability  and  impose  punishment  where 
there  is  no  intention  to  evade  its  provisions, 
and  the  usual  means  to  comply  with  them 
are  adopted.' 

All  that  the  law  requires  or  can  require  of 
them  to  avoid  its  penalties,  is  to  use  iu 
good  faith  the  ordinary  means — ^by  the  em- 
ployment of  skiUed  artisans  and  competent 
inspectors — to  secure  utensils  and  machin- 
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eiy  which  will  aooomplish  the  end  desiied. 
If  defects  shoald  then  exist,  and  the  end 
Bonght  not  be  attained,  or  defects  in  the 
utensils  or  machinery  not  then  open  to  ob- 
servation.  should  subsequently  be  discov- 
ered, the  parties  are  not  ohaigeable  with 
^* knowingly  and  wilfully"  omitting  to  do 
what  is  required  of  them. 

Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of 
Massachusetts. 

The  defendants  are  distillers  of 
spirits,  and  this  action  is  brought  by 
the  United  States  to  recover  the  pen- 
alty of  $1,000  prescribed  by  the  Act 
of  1868,  imposing  taxes  upon  distilled 
spirits,  upon  the  alleged  ground 
that  they  "  knowingly  and  wilfully  " 
omitted,  neglected,  and  refused  to 
construct  and  maintain  pipes  and* 
other  apparatus  connecting  the  re- 
ceiving cisterns  in  their  distillery 
with  tlie  outlet  of  the  worm  and  con- 
denser, in  such  manner  as  to  prevent 
the  abstraction  of  spirits  while  pass- 
ing from  the  outlet  back  to  the  still 
and  doubler,  contrary  to  the  form  of 
the  statute  in  such  case  provided. 
The  defendants  plead  not  guilty  in 
the  ^manner  and  form  as  alleged," 
and  denied  every  allegation  of  the 
declaration. 

On  the  trial  it  appeared  that  the 
still  of  the  defendants  liaving  become 
"worn  and  defective,  a  new  one  was 
made  and  placed  in  their  distillery, 
which  proved  to  be  too  large  for  the 
capacity  of  the  low  wine  receiver, 
and  that  on  the  18th  of  June,  1872, 
the  low  wines  in  it  began  to  oveirflow; 
that  the  defendants  and  their  ser- 
vants were  ignorant  of  this  want  of 
capacity  of  the  receiver  until  it  was 
too  late  to  remedy  it  for  the  distilla- 
tion then  taking  place,  and  that  there 
was  no  course  left  for  them  but  to 


let  the  wines  overflow  and  run  to 
waste,  or  to  catch  them  and  secure 
their  benefit  to  the  government  and 
themselves  by  dumping  them  into 
the  vats  for  re-distillation.  The  re- 
ceiver was  a  part  of  the  apparatus  by 
which  the  low  wines  were  carried 
from  the  try-box  back  to  the  doubler. 
The  superintendent  of  the  distil- 
lery, on  the  morning  of  the  18th  of 
June,  1872,  apprehensive  of  the  over- 
flow, called  npon  the  assessor  of  the 
district  and  asked  permission  to  draw 
oflE  from  the  receiver  a  portion  of 
the  low  wines  and  dump  them  into 
vats  for  re-distillation ;  and,  failing 
to  obtain  such  permission  from  him, 
induced  him  to  telegraph  to  the  com- 
missioner of  internal  revenue  to  grant 
it  for  a  few  days  until  a  new  cistern 
could  be  built  The  answer  of  the 
commissioner  was  a  refusal  to  grant 
the  permission,  and  a  direction  tliat 
tlie  defendants  must  build  new  cis- 
terns. After  this  dispatch  was  sent, 
and  before  the  answer  was  received, 
the  superintendent  arrived  at  the  dis- 
tillery, and,  finding  that  the  wines 
had  overflowed  the  recieiver,  he  per- 
mitted a  portion  of  the  contents  to 
be  drawn  off.  This  was  effected  by 
withdrawing  a  plug  from  a  pipe  iu 
the  side  of  the  receiver,  about  nine 
inches  from  its  top.  About  four 
hundred  gallons  of  low  wines  were 
thus  drawn  off  and  dumped  into  a 
vat,  from  which  material  for  distilla- 
tion was  at  the  time  being  pumped 
for  Jredistillation.  The  record  states 
that  this  was  done  in  good  faith,  for 
the  purpose  of  saving  the  property 
for  tlie  defendants  and  the  govern- 
ment The  evidence  showed  that  the 
wines  were  worthless,  or  next  to 
worthless,  except  for    redistillation, 
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and  were  i]ot  marketable.  Among 
other  instructions  to  the  jury,  the 
Court  was  requested  to  give  the  fol- 
lowing :  "  That  if  the  inadequacy  of 
the  low-wine  cistern  was  unknown  to 
the  defendants  and  their  superintend- 
ent until  too  late  to  prevent  the  over- 
flow, and  that  then  the  superintend- 
ent, in  the  exercise  of  his  best 
judgment,  acting  in  good  faith,  drew 
off  the  wines  and  dumped  the  same 
into  the  vats  for  redistillation,  the 
defendants  were  not  liable." 

The  Court  refused  to  give  this  in- 
struction, but  charged  the  jury  that 
the  defendants  must  be  held  account- 
able for  the  acts  of  their  superintend- 
ent in  the  management  of  the  dis- 
tillery, and  if  they  found  that  he 
had  violated  the  law  by  designedly 
opening  the  low  wine  receiver,  and 
w^itlidrawing  the  plug  from  the  pipe, 
so  that  the  spirits  could  be  and  were 
abstracted  while  passing  from  the 
outlet  of  the  worm  back  to  the  still 
or  doubler,  tliey  were  authorized  to 
find  against  the  defendants.  The 
jury  found  a  verdict  for  the  plain- 
tiffs, and  assessed  their  damages  at 
the  sum  of  $1,000,  but  they  accompa- 
nied their  verdict  with  a  finding  that 
there  was  only  a  technical  violation 
of  the  law,  and  that  there  was  clearly 
DO  intention  to  defraud  the  govern- 
ment thereby, 

Ileldj  Error.  The  Act  of  Congress, 
in  requiring  the  apparatus  connecting 
the  receiving  cisterns  in  a  distillery 
with  the  outlet  of  the  worm  and  con- 
denser to  be  constructed  in  such  a 
manner  as  to  prevent  the  abstraction 
of  spirits  while  passing  from  the  out- 
let and  condenser  back  to  the  still 
and  doubler,  was  designed  to  guai*d 
against  frauds  upon  the  revenue,  the 


perpetration  of  which  would  be  facil- 
itated by  any  other  construction.  It 
did  not  intend  to  prohibit  such  ab- 
straction when  necessary,  from  un- 
foreseen contingencies,  to  prevent 
the  waste  or  destruction  of  the  liquor. 
The  offence,  thei-eforc,  of  the  defend- 
ants consisted,  not  in  their  taking 
measures  to  save  the  low  wines  which 
were  ovei*flowing  the  receiver  and 
running  to  waste,  by  drawing  off  a 
portion  of  the  contents  of  the  receiver 
and  dumping  it  into  the  vats  for  re- 
distillation, but  in  their  omission  to 
have  a  receiver  of  sufficient  capacity 
to  hold  the  low  wines  which  were 
distilled  on  the  18th  day  of  June, 
1872.  If  they  were  culpable  for  the 
abstraction  of  the  wines,  it  was  be- 
cause of  such  omission,  and  on  this 
point  die  evidence  failed  in  an  essen- 
tial particular.  So  far  from  showing 
or  tending  to  show  that  when  the 
new  still  was  made  and  placed  in  the 
distillery,  tlie  defendants,  or  any  of 
their  servants,  had  any  knowledge  of 
the  incapacity  of  the  receiver  to  hold 
all  the  wines  that  might  be  distilled 
on  any  day,  it  showed  their  ignorance 
of  tlie  defect  until  it  was  too  late  to 
remedy  it  for  the  distillation  then 
taking  place.  There  was,  therefore, 
the  absence  of  that  knowledge  which 
could  render  the  neglect  wilful,  and, 
therefore,  actionable.  They  must 
have  *'  knowingly  and  wilfully  ^ 
omitted  to  furnish  a  receiver  of  suf- 
ficient capacity  before  the  severe 
penalty  prescribed  could  be  imposed 
upon  them,  and  their  distilled  spirits 
subjected  to  forfeiture.  Doing  or 
omitting  to  do  a  thing  knowingly  and 
wilfully  implies  not  only  a  knowledge 
of  the  thing,  but  a  determination  with 
a  bad  intent  to  do  it  or  omit  doing 


NEW  rOEK  WEEKLY  DIGEST. 


175 


iL  20  Pick.,  220 ;  1  Bishop  Cr.  L., 
§428. 

Parties  are  presumed  to  be  ac- 
quainted with  the  utensils  and  ma- 
chinery used  in  their  business,  and,  of 
coui'se,  with  their  character  and  capa- 
cities. But  the  law,  at  the  same  time, 
is  not  so  uni*easouable  as  to  attach 
culpability,  and  consequently  to  im- 
pose punishment,  where  there  is  no 
intention  to  evade  its  provisions,  and 
the  usual  means  to  comply  with  them 
are  adopted. 

While,  therefore,  the  presumption 
against  the  parties,  of  knowledge  of 
defects  in  the  utensils  and  machiner}^ 
of  their  distilleries,  is  great,  and  not 
easily  rebutted,  it  is  not  conclusive ; 
it  can  be  overcoma  Distillers  are 
not  supposed  to  be  experienced  ma- 
chinists, familiar  with  the  construc- 
tion of  tlieir  difiFerent  works,  and 
with  everything  required  to  render 
them  perfect  in  all  their  parts.  In 
many  particulars,  they  must  necessa- 
rily rely,  to  a  great  extent,  upon 
others.  All  that  the  law  does  require, 
or  can  require,  of  them  to  avoid  its 
penalties,  is  to  use,  in  good  faitli,  the 
ordinary  means — by  the  employment 
of  skilled  artisans  and  competent  in- 
spectors— ^to  secure  utensils  and  ma- 
chinery which  will  accomplish  the 
end  desired. 

If  defects  should  then  exist,  and 
the  end  sought  not  be  attained,  or 
defects  not  then  open  to  observation 
should  subsequently  be  discovered, 
the  pai*ties  cannot  be  charged  with 
"  knowingly  and  wilfully  "  omitting 
to  do  what  is  required  of  thenu  We 
think,  therefore,  timt  the  instruction 
i-cquested  should  have  been  given. 
The  object  of  the  law,  in  all  its 
stringent  provisions,  is    to    prevent 


fraud  upon  the  revenue,  and  to  secure 
the  tax  levied.  Here  no  fraud  was 
intended  by  the  defendants.  It  is  so 
found  by  the  jnry,  and,  moreover, 
none  could  have  been  committed  by 
them  in  what  they  did.  The  low 
wines  drawn  off  passed  into  the  vat 
with  other  matter  for  distillation. 
They  were  in  that  condition  worth- 
less, or  nearly  so,  except  for  redistil- 
lation ;  they  were  not  marketable 
spirits.  The  record  so  states,  and 
adds  that  the  parties,  in  drawing  off 
tiie  wines  which  were  running  over 
and  going  to  waste,  acted  in  giXKl 
faith  for  the  purpose  of  saving  the 
property  for  themselves  and  the  gov- 
ernment; that  is,  as  we  understand 
it,  of  saving  the  property,  and  secur- 
ing the  tax  to  the  government  If  a 
purpose  to  evade  the  laws  be  an  ele- 
ment in  the  offence  charged,  the 
defendants  could  not,  under  the  evi- 
dence presented  by  the  record,  be 
rightfully  subjected  to  the  penalty 
prescribed  and  the  forfeiture  of  their 
property. 

Judgment  reversed,  and  case  re- 
manded for  a  new  trial. 

Opinion  by  Fields  J. 


HUSBAND  AND  WIFE.  FRAUD- 
ULENT CONVEYANCE.  EVI- 
DENCE. 

N.  T.  Supreme    Court.     General 
Term.     Third  Deit. 
William  S.    Kenedy,   Kec'r,   &c, 

respt.^  V.  Mary  E.  McGnire,  appU. 
Decided  September,  1878. 

Where  a  husband  payA  the  oonsideratioii  for  the 
purchase  of  laiid,and  caQses  the  oonvejaace 
to  be  made  to  his  wife,  such  oonyeyance 
is  fraudulent  as  to  an  existisg  creditor  of 
the  husband  to  the  extent  necessar j  to  satis- 
t^  such  debt. 
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In  an  action  brought  by  the  reoeiver  of  the 
husband  to  have  a  judgment  against  him 
declared  to  be  a  lien  upon  property  conveyed 
to  the  wife,  declarations  of  the  husband, 
made  in  the  sapplementary  proceedings  in 
which  plaintiff  was  appointed,  that  he  had 
given  the  deed  to  his  wife  as  a  present,  are 
not  original  evidence  competent  as  against 
her. 

Where  the  plaintiff  in  such  an  action  has  called 
the  judgment  debtor  as  a  witness,  he  can- 
not impeach  his  general  character  nor  prove 
that  at  some  other  time  he  had  made  state- 
ments inconsistent  with  his  testimony  at 
the  trial  for  the  purpose  of  discrediting 
him. 

One  Thomas  Ciirley,  on  the  17th 
day  of  November,  1874,  recovered  a 
judgment  against  one  John  MeGuire 
for  $292.10,  and,  after  return  of  an 
execution  a<]:ainst  such  debtor,  iustitu- 

.  ®  a 

ted  proceedings  supplemental  to  exe- 
cution under  which  plaintifP  was  ap- 
pointed receiver  of  such  debtor  and 
as  such  brought  this  action  to  have 
such  judgment  declared  a  lien  upon 
a  lot  of  land  in  the  city  of  Troy,  and 
after  trial  before  a  referee  obtained 
a  decree  herein  that  such  judgment  is 
a  lien  upon  said  pi-emises  and  direct- 
ing that  said  premises  be  sold  on  exe- 
cution, &C. 

Defendant  is  the  wife  of  John  Me- 
Guire ;  they  were  married  in  1868. 

Previously  to  February  27,  1873, 
the  land  in  question  had  for  several 
years  been  owned  by  William  Me- 
Guire, the  father  of  John ;  on  that 
day,  and  just  after  a  new  house  bad 
been  erected  thereon,  William  con- 
veyed the  premises  to  the  defendant 
without  any  consideration  passing  from 
defendant  to  him.  The  judgment  in 
question  was  recovered  for  carpenter 
work  and  material  furnished  by  Cur- 
ley  between  November  18, 1872,  and 
date  of  the  conveyance,  in  finishing  the 
house  upon  the  premises  in  question 


under  a  written  contract  between 
said  Curley  and  said  John  McGuire, 
as  follows : 

«  Tboy,  K  T.,  Nov.  18, 1872. 

"  I  agree  to  pay  Thomas  Curley  the 
sura  of  seven  nundred  and  forty-five 
dollars  for  the  carpenter  work  of  my 
house  on  Second  Street  in  the  city  of 
Troy,  N.  Y. 

*"  Mb.  John  McGuibb." 

The  theory  of  the  plaintiff  upon 
the  trial,  and  sustained  by  the  findings 
of  the  referee,  was  that  at  the  time 
of  the  conveyance  by  William  Mo- 
Guire  to  defendant,  her  husband  fur- 
nished the  consideration  w^hicli  was 
the  moving  cause  for  such  convey- 
ance, and  was  at  the  time  really  the 
equitable  owner  of  the  premises,  by 
i*eason  of  a  verbal  agreement  of  his 
fatlier  to  give  the  same  to  him,  under 
which  he  had  paid  taxes  and  expend- 
ed money  for  building  a  house  there- 
on; that  Curley  was  a  creditor  of 
said  John,  and  that  as  to  such  creditor 
and  plaintiff,  who  represents  him, 
such  conveyance  is  presumed  fraudu- 
lent to  the  extent  necessary  to  satisfy 
such  debt.  2  R  S.  (6th  Ed.),  1105, 
§§  51,  52. 

Thomas  McManus^  for  applt 

£!.  Ji,  King^  for  respt. 

Ileldy  If  John  McGuire  paid  the 
considemtion  and  caused  the  convey- 
ance to  be  made  to  his  wife,  plaintiff's 
petition  is  correct 

On  the  trial  plaintiff  called  one 
Torrance,  a  referee,  before  whom 
John  had  testified  in  the  supplemen- 
tal proceedings  and  under  defendant's 
objection  was  allowed  to  prove  that 
on  his  examination  in  such  pi*oceed- 
ings  John  testified  that  his  lather 
loaned  him  the  money* 
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The  plaiutifE  called  John  McGuire 
as  a  witness. 

On  cross-examination  of  the  same 
witness,  defendant  inquired  if  be  re- 
qaested  his  father  to  give  the  deed 
to  his  wife,  to  which  the  witness  an- 
swered no. 

Tlie  referee  was  allowed  to  testify 
under  defendant's  objection  that  on 
witness's  examination  in  sach  supple- 
mental proceeding  he  testified  that 
he  gave  the  deed  to  his  wife  as  a 
pi^esent,  tliat  he  so  stated  to  her. 

Ileld^  Error.  The  declarations  of 
the  husband  were  not  original  evi- 
dence competent  as  against  his  wife. 
56  Barb.,  185 ;  60  Barb.,  62. 

Plaintiff,  bj  the  act  of  calling  John 
McGuire  as  a  witness,  represented 
him  to  the  Court  as  a  person  worthy 
of  confidence  and  belief ;  after  hav- 
ing done  so,  it  was  not  competent  for 
him  to  attempt  to  impeach  his  general 
character,  nor  to  prove  that  at  some 
otlier  time  he  had  made  statements  in- 
consistent with  his  testimony  at  the  trial 
for  the  purpose  of  discrediting  him. 

We  think  this  evidence  was  erro- 
neously  admitted.  It  bore  upon  an 
important  point  litigated ;  its  admis- 
sion was  calculated  to  prejudice  the 
defendant.  4  N.  Y.,  803 ;  5  Denio, 
112;  4  Barb.,  324 

Judgment  reversed,  order  of  refer- 
ence vacated,  new  trial  ordered,  with 
costs  to  abide  event 

Opinion  by  Ta^ppcm^  J. ;  Learned^ 
jP.  «/".,  and  BoardmaUy  t/l,  concur. 

CONTRACT. 

N.  Y.  SvPBKiiE  CouET.      Genkbal 

Tbkm.    Thikd  Dept. 

John  E.  Woodward,  respt^  v.  Julia 
EL  Fuller,  appU, 

Decided  September,  1878. 

In  an  action  to  reoorer  far  wozk  done  under  a 
Vol  7.— Na  8* 


contract,  a  finding  hj  a  referee  of  quite  a 
number  of  alight  defecte  in  the  work,  for 
which  he  makes  a  very  liberal  allowance,  ia 
not  conduaive  evidence  that  there  was  no 
substantial  performanoe  of  the  oontract. 
The  facts  and  circumstanoes  maj  ovezoome 
any  such  presumption. 

Appeal  from  a  judgment  in  favor 
of  plaintifP  entered  upon  the  report 
of  a  referee. 

Action  to  recover  a  balance  due 
upon  a  contract  for  repairing  a  dwell- 
ing house  for  defendant.  The  de- 
fence is  a  want  of  substantial  per- 
formance of  the  contract  The 
referee  finds  that  there  was  a  sub- 
stantial performance.  He  also  finds 
quite  a  number  of  defects,  but  that 
liiey  were  slight,  the  result  of  care- 
lessness or  inexperieyce  in  the  work* 
man  employed.  For  these  defects 
he  allows  the  defendant  $100,  and 
orders  judgment  for  the  balance  of 
plaintiffs  claim,  some  $450. 

Palmer  J  Weed  <k  Smithy  for  applt. 

Oeo.  Z.  (Jla/rk^  for  respt. 

Held^  That  the  findings  of  fact  by 
the  referee  are  sufficient  to  justify 
and  sustain  the  recovery.  Undoubt- 
edly the  rule  is  that  tliere  must  be  a 
substantial  performance  of  the  con- 
tract The  referee  has  found  that 
there  was  such  a  performance.  But 
it  is  urged  that  the  large  amount  al- 
lowed for  the  defects  is  quite  conclu- 
sive evidence  tliat  there  was  no  sub- 
stantial performance.  In  many  cases 
that  might  be  true.  But  in  this  case 
there  are  facts  and  circmnstances 
which  overcome  such  presumption. 
Defendant  was  living  in  the  house 
while  the  repairs  were  going  on ;  she 
saw  from  day  to  day  the  work  that 
was  done,  and  made  no  complaint  of 
its  character ;  she  was  finally  asked 
if  that  was  all  there  was  to  be  done, 
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and  in  reply  said  she  only  wanted 
a  clock  shelf  put  up,  which  was 
done ;  she  then  made  a  partial  pay- 
ment aiid  arranged  for  f uiiJier  pay- 
ments without  complaint  or  objec- 
tion; and  no  objection  to  plairitifPs 
work  was  made  until  after  this  action 
was  brought.  Under  these  facts  the 
referee  was  justified  in  finding  a  sub- 
stantial performance  of  the  contract 

Judgment  affii'med. 

Mem.  by  Boardman^  J. 


PROMISSORY    NOTES.      PAY- 
MENT.    AGENCY. 

N.     Y.     SdPBEME     COUHT.    '  GeNEBAL 

Tebm.    Thibd  Dkpt. 
Thomfw  Gregg,  reapt^  v.  Thomas 
Johnson  et  al.,  a^lts. 

Decided  September,  1878. 

When  anote payable  to  bearer,  or  payable  to 
order  and  duly  indorsed  by  the  payee,  ia 
left  by  the  owners  in  the  hands  of  an  accent, 
and  the  maker^  in  good  faith  and  without 
fraud,  makes  a  contract  with  sach  agent, 
sapposing  he  is  acting  for  his  principals,  to 
pay  the  note  in  merchandise,  and  does  so, 
and  the  notes  are  sorrendered  to  him,  he 
will  be  protected  in  such  payment. 

In  such  a  case  a  principal  cannot  repudiate  the 
acts  of  his  agent  after  giving  £im  aU  appar- 
ent and  necessary  authority  as  a  general 
agent,  and  the  possession  of  the  notes. 

Appeal  from  judgment  in  favor  of 
plaintiff  entered  on  report  of  a 
referee. 

Defendants  owed  plaintiflF  for  a  lot 
of  wood,  but  defendant  Johnson  con- 
tends that  plaintifp  was  indebted  to 
defendants  on  two  promissory  notes  in 
an  amount  exceeding  the  value  of  the 
wood.  This  claim  is  denied  by  plain- 
tiff who  alleges  that  he  has  paid  and 
taken  upsuch  notes  then  in  the  hands 
of  Wm.  H.  Curtis, who  was  the  agentof 


paid  for  and  the  notes  outstanding 
against  the  plaintiff,  he  made  a  con- 
tract with  Curtis,  supposing  he  was 
acting  for  defendants,  for  the  sale  of 
a  quantity  of  bark,  and  delivered  the 
same  accordingly.  Upon  a  settle- 
ment for  this  bark  the  plaintiff's  notes, 
then  in  Curtis's  possession,  were  given 
up  to  plaintiff.  One  of  these  notes 
was  payable  to  bearer  and  the  other 
to  the  order  of  defendants,  and  in- 
dorsed by  them  and  others. 

Alexander  GummingSy  for  applts. 

John  K  Anderson^  for  respt. 

Held^  That  Curtis'  possession  of  the 
notes  was  prima  fade  evidence  of 
ownership.  James  v.  Chalmers,  6  N. 
Y.,  209.  Plaintiff  therefore  had  the 
right  to  pay  them  to  Curtis  in  bark 
as  well  as  in  money,  and  so  long  as 
such  payment  was  made  in  good  &ith 
and  without  fraud,  the  plaintiff  will 
be  protected  in  such  payment 

The  referee  finds  as  a  fact  that 
these  notes  belonged  to  defendants 
when  surrended  to  plaintiff.  There 
is  no  evidence  npon  which  such  a 
finding  can  be  supported.  But  con- 
ceding it  to  be  true,  Curtis  was  the 
agent  of  the  defendants  and  had  all 
the  power  in  their  business  affairs 
that  one  of  the  partners  would  have 
had.  That  was  admitted  on  the  triaL 
He  had  tlie  notes  in  his  possession  for 
the  purpose  of  receiving  pay  thereon. 
Payment  to  him  was  a  good  payment. 
A  principal  may  not  repudiate  the 
acts  of  his  agent  after  clotliing  him 
with  all  apparent  and  necessary  au- 
thority as  general  agent  and  giving 
him  possession  of  the  notes.  Ko 
secret  understanding  as  to  his  powers 
can  be  invoked  to  invalidate  his  i^ts 
within  the    apparent    scope  of    his 


defendants  and  whose  wife  was  one  of 

the  firm.    While  the  wood  was  un- 1  agency.    Case  v.  Mechanics'  Banking 
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Association,  4  N.  Y.,  166 ;  Goodrich 
V.  Thompson,  44  N.  Y.,  824 ;  Lefler 
V.  Field,  60  Barb.,  407. 

Judgment  affirmed. 

Opinion  hj  Boardmanj  J. ;  Zeam- 
edy  P.  c/l,  and  Martin^ «/!,  concur. 


TRIAL   BY  JURY.    JURISDia 

TION. 
N.  Y.  OouBT  OF  Affkalb. 
The  People  ex  rel.  Murray,  aj>pU8.^ 
y.  The  Justices  of  the  Special  Ses- 
sions of    the   City   of   New  York, 
retpU. 
Decided  September  17, 1878. 

Tbe  oonstitational  proTiaion  in  relation  to  the 
light  of  trial  by  jnry  does  not  api^j  to  the 
petty  offences  tziable  before  a  Conxt  of  Spe- 
cial Sessions 

The  relator  elected  to  be  tried  1^  the  Ooart  of 
Special  SeraionB ;  he  afterwards,  on  habeas 
corpTis,  gave  bail  to  appear  before  the  Conrt 
of  Special  Seanons  for  trial.  He  appeared, 
and  was  tried  without  objection,  and  con- 
Ticted.  Edd,  That  the  giving  of  bail  did 
not  depriye  the  Special  Sessions  of  jurisdic- 
tion; that  if  the  giving  of  baO  was  nnau- 
thorized,  the  defect  was  cored  l^  the  ap- 
pearance of  the  relator  for  triaL 

Affirming  S.  C,  6  W.  Dig.,  24a 

The  relator  was  arrested  and 
brought  before  a  police  justice  on  a 
charge  of  assault  and  battery,  and 
being  held  upon  such  charge,  he 
elected  to  be  tried  by  the  Court  of 
Special  Sessions,  and  in  default  of 
bail  was  committed  to  jaiL  He  was 
afterwards  broi^ht  before  a  justice 
of  the  Supreme  Court,  upon  haheas 
corpuSy  and  gave  bail  to  appear  be- 
fore the  Court  of  Special  Sessions  for 
trial.  He  appeared,  and  was  tried 
without  objection,  and  convicted  and 
sentenced  to  four  month's  imprison- 
ment It  is  claimed  that  the  relator 
had  the  constitutional  right  of  trial 


by  jury,  which  he  did  not,  and  could 
not  waive. 

Wm.  F.  Kintzmgy  for  applts. 

Benj,  K-  Phelps^  for  respts. 

Eddy  Untenable.  That  the  con- 
stitutional provision  does  not  apply 
to  the  petty  ofiPences  triable  before  a 
Court  of  Special  Sessions.  2  Cow., 
815  and  note ;  1  Id.,  151  and  note ; 
18  N.  r.,  128. 

It  was  also  urged  that  when  the 
relator  gave  bail,  the  Court  of  Spe- 
cial Sessions  lost  jurisdiction. 

Uddy  Untenable.  That  if  the  giv- 
ing of  bail  was  unauthorized,  the  ap- 
j>earance  of  the  relator  for  trial  in 
the  Court  of  Special  Sessions  was 
voluntary,  and  rendered  tlie  trial  as 
effective  as  if  he  had^been  brought  in 
from  the  jail,  or  by  legal  process. 

People  V.  Kennedy,  2  Park.  Cr.  R., 
312,  distinguished. 

Judgment  of  General  Term,  affirm- 
ing conviction,  affirmed. 

Opinion  by  Churchy  Ch.  J.  All 
concur,  except  Miller  and  Mtrly  JJ.j 
absent. 


EXECUTORS  AND  ADMIOTS- 
TRATORS.  DEMAND.  LIMI- 
TATION. 

N.  T.  SUPBEMB  COUBT.   GeNKEAL 

Term.    Third  Dbpt. 
Jane  P.  Parke,  adm'x,  &c.,  respty  v. 
Wm.  H.  Wait  et  al.,  ex'rs,  applts. 

Decided  September,  1878. 

Where  a  daim  was  preaented  to  an  ezeoator 
which  was  rejected  by  him,  and  a  reference 
was  made  by  mntaal  conaent,  ffdd,  That  it 
waa  not  necessary  on  the  reference  to  prove 
a  formal  demand  of  payment  before  the  be- 
ginning of  the  action. 

Beport  of  the  referee  finding  facte  taking  the 
claim  ont  of  the  inflaenoe  of  the  statute  of 
limitatJons  onstained  in  the  absenoe  of  a 
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preponderanoe  of  eyldenoe  on  that  point  in 
favor  of  the  defendant. 

Appeal  from  a  judgment  in  favor 
of  plaintiff  entered  on  the  report  of  a 
referee  and  from  an  order  denying 
motion  for  a  new  trial. 

Plaintiff's  intestate  was  the  widow 
of  defendant's  intestate.  The  latter, 
in  1853^  took  a  bond  and  mortgage 
in  his  own  name  for  proceeds  of 
lands  belonging  to  his  wife.  In 
1859  the  mortgage  was  paid.  The 
money  remained  in  the  husband's 
hands  until  he  died^  June  12, 1876. 
The  next  day  the  widow  died.  The 
plaintiff,  who  represents  the  widow, 
brings  this  action  or  makes  this  claim 
for  that  money.  The  claim  was  pre- 
sented to  defendants,  was  rejected 
by  them,  and  was  referred,  by  appro- 
val of  the  surrogate,  to  a  referee.  On 
the  trial  before  the  referee,  the  de- 
mand upon  the  defendants,  and  the 
rejection  of  the  claim  by  them  was 
not  formerly  proved  or  offered  in  evi- 
dence. Defendants  claim  that  the 
statute  of  limitations  began  to  mn 
against  this  claim  in  1859,  when  the 
mortgage  was  paid ;  that  there  had 
been  no  recognition  of  the  claim  or 
payment  on  account  of  it  since,  and 
that  therefore  it  is  barred.  The 
referee  found,  among  other  things, 
tliat  the  husband  took  this  bond  and 
mortgage  at  the  request  of  the  wife 
as  a  matter  of  convenience  to  him  in 
the  management  of  the  money  for 
her,  that  he  continued  to  hold  tlie 
money  after  the  payment  of  the 
mortgage  for  the  same  purpose ;  that 
the  money  was  so  held  as  the  agent 
or  trustee  of  the  wife ;  that  he  in- 
vested it  and  received  the  interest 
thereon ;  that  he  paid  to  or  for  her 
the  interest  on  the  whole  or  some 


portion  thereof  all  the  time  to  his 
death,  and  that  it  was  regarded  by 
both  as  the  wife's  separate  estate ; 
and  he  directed  judgment  for  the 
amount  of  the  claim  with  interest 
from  date  of  the  husband's  death* 

Ja8.  Lansing y  for  applts. 

C.  M.  Parksj  for  respt 

Held^  That  the  presentation  of  this 
claim  and  its  rejection  by  the  defend- 
ants, and  reference  by  mutual  consent 
was  a  sufficient  demand  to  sustain 
this  action. 

Edd  also^  That  the  findings  of 
fact  by  the  referee,  if  correct,  take 
the  case  out  of  the  statute  of  limita- 
tions, which  is  urged  by  defendants 
as  a  bar.  The  evidence  tends  very 
strongly  to  sustain  such  findings.  At 
any  rate  it  cajinot  be  said  there  waa 
a  preponderance  of  evidence  in  favor 
of  defendant's  theory  of  a  gift,  or  non- 
recognition  of  claim  or  non-payment 
thereon  for  a  period  that  would  bar 
the  action. 

Judgment  affirmed  with  oosts. 

Mem.  by  Boa/rdmany  J. 


PROMISSOKY  NOTE.      IN- 
DORSERS. 

N.  T.  SuPEKMB  Court.     Genera^l 
Term.    Third  Dept. 

Peter  O.  Eisenlord,  appU.j  v.  Ma^ 
gie  Dillenback  et  al.,  reapts. 
Decided  September,  1878. 

The  indoTsee  of  a  note  indoned  and  trana- 
f  erred  after  maturity  most  demand  payment 
within  a  reasonable  time.  When  demand 
waa  not  made  nntil  two  years  and  eighteen 
days  after  the  transfer,  Hddy  That  the  in- 
dorser  was  diaohazged. 

Appeal  from  judgment  entered 
after  trial  at  the  Circuit  before  the 
justice  without  a  jury. 

On  the  19th  of  April,  1874,  the 
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defendants,  Conrad  K.  Loncks  and 
John  EL  Loncks,  made  their  joint  and 
several  promissory  note  dated  that 
day  for  $600,  payable  one  day  after 
date,  with  interest,  to  Simeon  Dillen- 
back  or  bearer,  and  delivered  the 
same  to  him.  On  the  17th  Decem- 
ber, 1875,  Dillenback,  for  a  valuable 
consideration,  indorsed  and  trans- 
ferred the  note  to  the  plaintifF.  On 
the  6th  of  January,  1877,  plaintiff  de- 
manded payment  of  the  makers  which 
was  refused,  and  notice  thereof  was 
given  to  the  indorser.  This  action 
was  brought  soon  afterwards  and, 
while  pending,  the  indorser,  Dillen- 
back, died  and  the  action  has  been 
continued  against  his  administrators. 
The  justice  found  for  the  defendant 
on  the  ground  that  the  demand  was 
not  made  within  a  reasonable  time. 

Cook  cfe  BarneSy  for  applt 

Harvey  Dunckdy  for  respts. 

JSeldj  That  the  demand  ought  to 
have  been  made  within  a  reasonable 
time  after  the  transfer.  It  was  not 
made  until  more  than  two  years  aftei^ 
wards.  Hence  the  indorser  was  re- 
leased. Leavitt  v.  Palmer,  1  Sand., 
199 ;  8.  C,  3  Comst.,  494 ;  Tyler  v. 
Young,  30  Penn.  St,  143 ;  1  Pars,  on 
Notes,  382 ;  Van  Hosen  v.  Van  Al- 
Btyne,  8  Wend.,  75 ;  Alexander  v. 
Parsons,  3  Lans.,  333 ;  Sanborn  v. 
Southard,  25  Me.,    409. 

Merritt  v.  Todd,  23  N.  Y.,  28,  and 
Pardee  v.  Fish,  60  N.  Y.,  265,  distin- 
guished. 

Judgment  affirmed  with  costs. 

Mem.  by  Boa^dman^  J. 


LIFE   INSURANCE.     WAIVER. 
WAGER  POLICIES. 

N.  Y.  COUBT  OF  ApPBAJuS. 

Goodwin,  re^pi.^  v.  The  Massachu- 
setts Mut  Life  Ins.  Co.,  appU. 
Decided  May  21, 1878. 

An  insoniice  policy  provided  that  proofs  of 
death  xniirt  be  made  within  ninel^y  days 
after  the  death  of  the  insored.  The  insored 
having  died,  plaintiff,  the  aasnred,  called 
upon  defendant's  agent  and  was  informed 
that  the  policy  had  lapsed  and  was  void. 
Thereafter  and  after  the  time  specified, 
plaintiff  famished  the  proofs  of  death, 
which  were  received  and  zetained  by  de- 
fendant withoat  objection,  except  that  the 
policy  had  lapsed.  Hd^  That  defendant 
had  waived  any  objection  as  to  the  time  of 
famishing  proof  of  death  and  was  estopped 
from  interposing  sach  defence. 

The  insored  was  a  brother  of  assared,  and 
owed  her  $1,200.  Bdd^  That  the  aesared 
had  an  insorable  interest  in  the  life  of  the 
insared  and  should  not  be  limited  in  her  re- 
oovety  to  the  amoant  dae  her  from  the  in- 
sored ;  that  the  policy  was  not  within  the 
statate  prohibiting  wager  policies^  and  that 
if  it  were  so  defendant  ooold  only  avail  it- 
self of  that  defence  by  setting  it  op  in  its 
answer. 

This  was  an  action  upon  a  policy 
of  life  insurance,  which  contained  a 
condition,  requiring  proofs  of  death 
to  be  served  upon  the  company  with- 
in ninety  days  of  the  death  of  the  in- 
sured. The  insured  died  October  1, 
1872.  Defendant's  agent  was  in- 
formed of  his  death  October  5, 
1872,  entered  it  in  his  register,  and 
informed  defendant,  according  to  his 
custom.  On  the  15th  of  the  same 
month  plaintiff,  the  assured,  called 
upon  the  agent  and  was  informed 
that  ^  the  policy  had  lapsed  and  was 
void."  Subsequently,  and  after  the 
ninety  days  had  elapsed,  the  assured 
applied  to  defendant  for  blanks  to 
make  proof  of  death,  having  been 
advised    by   her   counsel   that   the 
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policy  had  not  lapsed.  The  blanks 
were  furnished,  proof  made  and  re- 
ceived and  retained  by  defendant 
without  any  objection.  Defendant 
claimed,  however,  that  the  policy  had 
lapsed  on  account  of  a  failure  to  pay 
the  premium. 

George  BUaSj  for  applt 
Geo.  F,  Danforthy  for  respt 
JSeldy  That  defendant  had  waived 
any  objection  as  to  the  time  of  fur- 
nishing proof  of  death,  and  was  es- 
topped from  interposing  any  such 
defence;  that  defendant,  with  full 
knowledge  of  the  acts  and  declara- 
tions of  its  agent  to  the  assured,  hav- 
ing adopted  and  sanctioned  them,  is 
bound  by  them.  19  K  Y.,  305 ;  26 
Id.,  460 ;  32  Id.,  619 ;  61  Id.,  117 ; 
65  Id.,  195-6 ;  10  Abb.  Pr.,  N.  S., 
166;  5  Lans.,  275;  9  How.  U.  S., 
390;  57  Barb.,  518 ;  Baggerly  v.  F. 
J.  S.  Ins.  Co.,  Ct  Apps.,  January  29, 
1878 ;  Van  Allen  v.  F.  J.  S.  Ins.  Co., 
February  5, 1878. 

Van  Allen  v.  Joint  Stock  Ins.  Co., 
64  N.  Y.,  468 ;  Merserau  v.  Phoenix 
Mut.  Ins.  Co.,  66  Id.,  274;  Blos- 
som V.  Lycoming  F.  Ins.  Co.,  64  Id., 
162,  and  Bush  v.  Westchester  F.  Ins. 
Co.,  63  Id.,  531,  distinguished. 

Also  heldy  That  the  condition  as  to 
furnishing  proof  of  death  within  the 
time  specified  could  be  waived  by 
parol.  65  N.  Y.,  195 ;  Id.,  6 ;  20 
Barb.,  64.  No  new  consideration 
was  necessary  to  give  validity  to  the 
agreement  to  extend  the  time,  the 
waiver  was  enough  for  that  purpose. 
May  on  Ins.,  §  143 ;  13  Wall.,  222, 
235  ;  83  Penn.,  272. 

The  defendant  claimed  that  the 
policy  was  a  wager  policy,  and  as 
such  void  under  the  provisions  of  the 
Bevised  Statutes.    1  B.  S.,  662.    It 


appeared  that  the  insured  was  a 
brother  of  the  assured  and  owed  her 
$1,200. 

Heldy  That  defendant,  to  avail  it- 
self of  this  defence,  should  have  set  it 
up  in  its  answer,  20  N.  Y.,  32 ;  that 
the  assured  had  an  insurable  interest 
in  the  life  of  the  insured,  and  the 
policy  was  not  within  the  prohibition 
of  tlie  statute,  27  N.  Y.,  287 ;  that 
she  should  not  be  limited  in  her  re- 
covery to  the  amount  due  to  her  from 
the  insured. 

Judgment  of  General  Term,  deny- 
ing new  trial  and  affirming  judgment 
for  plaintiff,  affirmed. 

Opinion  by  MiUer  J.;  Churchy 
Ch.  «/*.,  and  BapaUoy  «/],  concur. 
AUeriy  FolgeTy  and  Earl,  JJ.j  concur 
in  result  AndrewSy  J.y  concurs  on 
last  point 

CONTRACT. 
n.  y.  supbkmb  coubt.      gsnebal 
Tkbm.    Third  Dept. 
Lawrence  J.  Fitzgerald,    as    sur- 
vivor, &c.,  respt,  V.  David  E.  Mason 
et  al.,  applts. 
Decided  September,  1878. 

In  a  oontraot  by  letter,  giving  to  defendant, 
who  lives  in  Oswego  Oountj,  the  sale  of 
wagons  mannf  actured  by  plaintiff  who  liveB 
in  Goitland,  the  clause  "  We  will  give  yon 
ezclnsive  sale  in  Oswego  Gonnty  ;  if  we  seU 
any,  you  to  have  the  maigin,"  hM  to  apply 
only  to  sales  actnaUy  made  within  the 
county,  and  not  to  sales  made  by  plaintiff 
in  Cortland  to  residents  of  Oswego  County. 

Such  a  contract,  made  in  1873,  and  accompan- 
ied by  illustrated  catalogues  designating 
certain  styles  by  numbers,  and  giving  the 
confidential  margins  thereon,  does  not  apply 
to  other  styles  of  wagons  which  were  not 
manufactured  by  plaintiffs  before  1874. 

Appeal  from  a  judgment,  entered 
upon  report  of  a  referee,  in  favor  of 
plaintiff. 
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Action  to  recover  for  a  balance  of 
account  Plaintiff  ie  a  manufacturer 
of  carriages,  and  resides  in  Cortland, 
New  York.  Defendants  are  deal- 
ers residing  at  Fulton,  New  York. 
In  April,  1873,  a  contract  by  cor- 
respondence through  the  mails  was 
made  between  them.  In  their  letter 
of  April  8,  defendants  say,  "We 
will  handle  your  wagons  in  Oswego 
County  by  having  the  exclusive  sale 
in  Oswego  County,  or  if  any  are 
sold  by  yon,  we  are  to  have  the 
printed  margin  discount  placed  to 
our  credit."  Plaintiff  answers,  April 
15:  "We  will  give  you  exclusive 
sale  in  Oswego  County;  if  we  sell 
any,  you  to  have  the  margin.''  An 
illustrated  catalogue,  designating 
styles  by  numbers,  and  giving  the 
confidential  discounts,  had  been  pre- 
viously furnished  to  defendants. 
Wagons  were  furnished  to  defend- 
ants and  sales  made  by  them,  and 
plaintiff  claims  as  due  to  him  a  bal- 
ance of  account  therefor.  Defend- 
ants claim  among  other  things  that 
plaintiff  sold  wagons  in  Oswego 
County,  and  sold  other  wagons  in 
Cortland  to  residents  of  Oswego 
County,  and  did  not  credit  de- 
fendants with  the  margins  thereon. 
The  referee  allows  defendants  for 
three  wagons  sold  in  Oswego  County, 
but  does  not  allow  them  for  those  sold 
in  Cortland  to  residents  of  Oswego 
County,  or  for  certain  unfinished 
wagons  so  sold,  known  as  "trade 
wagons,"  and  which  had  never  been 
manufactured  by  plaintiffs  before 
1874.  It  is  over  these  sales  that  the 
principal  controversy  arises. 

H.  E.  NichoUsj  for  applt& 

1.  B.  Palmer^  for  respt. 

Mdd^  That  defendants  were  not 


entitled  to  margins  on  the  wagons 
sold  by  plaintiffs  in  Cortland. 

Ileld  aUo^  That  the  trade  wagons 
were  not  within  the  contract  of  April, 
1873.  Such  wagons  were  not  made 
by  plaintiffs  until  long  after  that 
contract  was  made.  The  confiden- 
tial margin  was  applied  to  certain 
styles  of  finished  wagons,  designated 
in  the  illustrated  catalogues  by  num- 
bers. These  trade  wagons  could  not 
have  been  within  the  contemplation 
of  the  parties. 

Judgment  afiirmed. 

Opinion  by  Boardman^  J,  /  Leam- 
edj  P. «/.,  concurs.  Tappcmy «/.,  con- 
curs in  result 


AGENCY. 

N.  Y.  SUPEKMB  COUKT.   GeNEBAL 

Term.    Third  Dept. 
George  I.  Hewitt,  respty  v.  John 
M.  Davies  et  al.,  ajyplts. 
Decided  September,  1878. 

One  Bramhall  was  the  head  of  the  glove  de* 
partment  in  defendant's  boBineas,  having 
power  to  bay  and  seU  goods,  to  contract 
for  their  manofactore,  and  generally  to 
supply  the  wants  of  the'  department  and 
keep  it  in  stock.  He  gave  plaintiff  a  verbal 
order  for  the  manof aoture  of  certain  goods 
which  plaintiff  fiUed.  Plaintiff  had  dealt 
with  defendants  through  Bramhall  for  two 
years  previously,  and  all  of  his  contracts 
had  been  ratified.  Defendants  had  given 
Bramhall  directions  not  to  order  any  goods 
to  be  manufactured,  except  by  written 
order.  Plaintiff  did  not  know  of  this  limi- 
tation of  BramhalFs  authority.  He  did 
know  that  BramhaU  had  given  verbal  orders 
to  others  as  well  as  to  himself.  Hdd^  That 
Bramhall  was  a  general  and  not  a  special 
agent ;  that  the  limitation  oould  not  affect 
plaintifTs  rights,  and  that  plaintiff  was  enti- 
tled to  recover. 

Appeal  from  judgment  entered  on 
report  of  referee. 
Action  for  balance    of    account. 
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The  principal  controversy  is  over  a 
lot  of  kid  gloves  manufactured  by 
plaintifiP,  for  defendants,  on  a  verbal 
order  given  by  Bramhall,  the  head 
of  defendant's  glove  depai*tment,  at 
the  same  time  that  he  gave  a  large 
written  order.  Defendant  refuses  to 
receive  these  on  the  ground  that  Bram- 
hall was  a  special  and  not  a  general 
agent,  and  had  positive  instructions 
not  to  give  verbal  orders.  There  is 
also  a  dispute  over  a  bill  for  gloves, 
for  which  a  written  order  was  given 
but  which  order,  defendant  contends, 
was  countermanded  in  part  Also  a 
dispute  as  to  some  lesser  items.  The 
referee  finds  for  the  plaintiflF.  The 
other  necessary  facts  appear  in  the 
head-note,  and  in  the  rulings. 

James  A.  Denniaon^  for  respt. 

/  IT.  WHooxeUy  for  applt 

Seldj  That,  under  the  circum- 
stances of  this  case,  the  limitation  on 
Bramhall's  authority  could  not  affect 
plaintiff's  rights.  As  to  him,  Bram- 
hall must  be  considered  as  the  gen- 
eral agent  of  the  defendants,  with 
full  power  to  give  the  order,  and  the 
plaintiff  was  justified  in  accepting 
and  acting  upon  it. 

ITeldj  As  to  the  written  order,  that 
even  if  it  was  countermanded  in  part, 
the  defendants  would  still  be  liable 
in  paii;.  But  as  there  is  a  serioas 
conflict  of  evidence  on  this  point, 
the  decision  of  the  referee  in  favor 
of  plaintiff  is  conclusive. 

Judgment  affirmed  with  costs. 

Opinion  by  jBoardmcmy  J; 
Zeamedj  P. «/.,  and  BockeSy «/.,  con- 
cur. 


MUNICIPAL    CORPORATIONS. 
ADVERTISEMENTS. 
N.  T.  CouBT  OF  Appeals. 
Francis  et  aL,  respts.y  v.  The  City  of 
Troy,  appU. 
Decided  September  17, 1878. 

Plaintifls,  under  the  authority  of  an  order  of 
the  Common  CoTinoil  of  the  City  of  Troy, 
pabliahed  in  their  paper  the  notioe  of  sale  of 
real  estate  for  non-payment  of  .city  taxes 
and  assessments.  The  charter  of  the  city 
(title  5,  §  13)  provides  that  notices  of  this 
character  shaU  be  published  by  the  city 
chamberlain  in  two  daily  papers  to  be  8e« 
lected  by  him,  and  the  expense  of  such  pab- 
lication  to  be  added  to  the  tax,  and  chazged 
upon  the  lands  sold.  Plaintifb'  paper  was 
not  one  of  those  selected  by  the  chamberlain 
for  that  purpose.  Held^  That  by  the  section 
above  mentioned  this  particular  class  of  ad* 
yertisements  was  withdrawn  from  the  ^n- 
era!  power  of  the  Common  Council  over  city 
advertising,  and  Dlaintifb  are  not  entitled 
to  recover  for  such  publication* 

Reversing  S.  C,  4  W.  Dig.,  434. 

This  action  was  brought  by  plain- 
tiffs, who  are  the  editors  and  pro- 
prietors of  the  Troy  Daily  Times,  to 
recover  for  publishing  in  their  paper 
a  notice  of  the  real  estate  in  the  city 
of  Troy  on  which  the  city  taxes  and 
assessments  remained  unpaid.  Plain- 
tiffs published  this  under  the  author- 
ity of  an  order  of  the  Common  Coun- 
cil. It  is  provided  by  §  18,  of  Title  5, 
of  the  charter  of  the  city  of  Troy, 
that  notices  of  the  character  pub- 
lished by  plaintiffs  shall  be  published 
by  the  city  chamberlain  in  two  daily 
papers,  to  be  selected  by  him,  and  the 
expense  of  these  publications  is  to  be 
added  to  the  tax,  and  is  to  be  a  charge 
upon  the  lands  Bold.  No  duty  as  to 
advertising  in  such  cases  is  imposed 
upon  the  Common  Council.  The 
plaintiff's  paper  was  not  selected  by 
the  chamberlain  to  publish  the  notice 
in  question  in,  but  he  selected  two 


NEW  YORK  WEEKLY  DIGEST. 


185 


other  papej'8  in  which  the  notice  was 
published. 

jff.  A.  ParmenteTy  for  applt 

Oilbef*t  Robertson^  for  respts. 

Heldy  That  plaintiffs  were  not  en- 
titled to  recover ;  that  as  §  1 3  makes 
special  pi*ovision,  different  from  the 
ordinary  course  of  city  advertising, 
for  a  particular  class  of  advertise- 
ments, and  as  it  designates  a  particu- 
lar oiBcer  to  cause  them  to  be  pub- 
lished, and  provides  for  the  expense, 
the  intent  must  have  been  to  with- 
di*aw  them  from  the  general  power  of 
the  Common  Council  over  city  adver- 
tising ;  it  was  not  to  enlarge  the  ex- 
pense of  advertising  but  to  restrict  it. 

Judgment  of  General  Term,  on  sub- 
mission in  favor  of  plaintiffs,  reversed, 
and  judgment  rendered  for  defend- 
ant,  with  costs. 

Opinion  by  RapaUo^  J. ;  CJiurch^ 
Ch,  c/l,  Folger  and  Andrews^  JJ.j 
concur ;  Miller  and  Earl^  JJ,^  absent. 


CIVIL  DAMAGE  ACT. 
N.  Y.  SdPBKHK  Court.      Gbkesal 
Tkrm.    Third  Dept. 
Bridget  Brookmirc,  reapt.y  v.  John 
Monaghan,  applt. 

Decided  September,  1878. 

Under  the  civil  damage  act  a  wife  cannot  re- 
cover damages  for  the  death  of  her  hasband 
from  intoxication,  caosed  bj  liqnor  sold  to 
him  by  the  defendant. 

Appeal  by  defendant  from  a  judg- 
ment in  favor  of  the  plaintifE  and  from 
an  order  denying  a  motion  for  a  new 
trial  on  the  minutes. 

The  complaint  in  this  action  asks 
damages  only  by  reason  of  the  death 
of  plaintiff's  husband,  which  death  is 
alleged  to  have  been  caused  by  liquors 
sold  the  deceased  by  defendant.  On 
the  trial  the  Court  allowed  the  plain- 


tiff to  give  evidence  tending  to  prove 
a  cause  of  action  for  loss  of  support 
by  reason  of  the  husband*s  drinking 
such  liquors. 

Proper  exceptions  were  taken  by 
the  plaintiff. 

A  verdict  was  rendered  in  favor  of 
the  plaintiff. 

Z.  S.  Weatbrooky  for  applt. 

J.  W.  Eigkmyy  iot  respt 

.Heldy  This  Court  has  heretofore 
decided  in  the  case  of  Hayes  v.  Phe- 
lan,  4  Hun,  733 ;  5  Id.,  335,  that  a 
wife  cannot  recover  damages  for  the 
death  of  her  husband  under  the  Act 
of  1873.  That  decision  must  control 
us  in  this  depai*tment  until  the  Court 
of  Appeals  shall  have  determined 
that  it  is  erroneous,  although  a  differ- 
ent view  has  been  expressed  in  the 
Fourth  Department,  in  Jackson  v. 
Brookins,  5  Hun,  530. 

We  think  the  learned  judge  erred 
in  receiving  evidence  tending  to  es- 
tablish a  cause  of  action  outside  of 
the  complaint,  and  in  denying  the 
motion  for  a  non-suit.  A  substan- 
tially new  cause  of  action  was  allowed 
to  be  established. 

New  ti'ial  granted,  costs  to  abide 
event. 

Mem.  by  Boardman^  J. 


LIFE  INSURANCE. 

N.   Y.   SuPBKMB    Court.    General 
Term.    Third  Dept. 

In  the  matter  of  the  Application 
of  the  People  v.  The  Widows'  and 
Orphans'  Benefit  Life  Insurance  Co. 

Decided  September,  1878. 

Where  a  policy  of  life  InBnranoe  proyided  that 
in  case  of  default  in  the  payment  of  premi- 
nms  the  company  shoold  cease  to  be  liable  and 
the  policy  ahoald  cease  and  determine ;  and 
default  was  made  and  oontinned  for  a  period 
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of  seTen  years,  and  until  the  company  had 
gone  into  the  hands  of  a  receiver ;  HeJd^ 
That  the  assured  was  not  entitled,  upon  a 
surrender  of  the  old  policy,  to  a  paid-up 
policy,  or  to  a  participation  in  the  assets  of 
the  company. 

Appeal  from  an  order  made  at 
Special  Term  denying  an  application 
for  a  paid-up  policy  or  for  a  partici- 
pation iij  the  assets  of  the  company. 

Tlie  petitioner's  policy  was  issued 
upon  the  express  condition  that  in 
case  of  default  in  the  payment  of 
premiums  on  or  before  the  days  men- 
tioned for  tlie  payment  thereof,  the 
company  should  not  be  liable  for  tlie 
sum  insured,  and  the  policy  should 
cease  and  determine.  There  was  also 
a  provision  that  upon  the  surrender 
of  the  policy  duly  receipted,  and  with- 
out previous  change  in  the  mode  of 
paying  premiums,  the  company  would 
issue  a  paid-up  policy  for  an  equita- 
ble sum.  The  policy  was  dated  July 
3,  1S6S,  and  the  premiums  wei*e  to 
be  paid  semi-annually  on  the  third 
days  of  January  and  July  in  each  year. 
They  were  paid  regularly  until  Janu- 
ary 3,  1870,  and  since  that  time  no 
pi-emiums  have  been  paid  or  other 
action  had.  In  Mai'ch,  1877,  the  cor- 
poration was  dissolved  and  a  receiver 
appointed. 

Barne%  <&  Hanover^  for  petitioners. 

li.   W,  Peckham^  for  receiver. 

Held^  That  the  order  is  clearly 
right.  The  policy  lapsed,  by  virtue 
of  the  conditions,  by  neglect  for  over 
seven  years  to  pay  the  premiums.  If 
petitioner  could  demand  a  paid-up 
policy  after  neglect  to  pay  the  pre- 
miums, it  could  only  be  within  a  rea- 
sonable time  thereafter.  Certainly 
seven  years  is  far  too  long  when  it  is 
added  that  the  corporation  was  dis- 
solved before  any  surrender  of  the 


policy,  and  that  a  receiver  had  been 
appointed ;  the  application  comes  too 
late.  But  we  are  inclined  to  think 
that  no  paid-up  policy  could  legally 
be  demanded  after  a  forfeiture  of 
petitioner's  policy.  It  then  ceased  to 
exist  as  a  valid  contract  upon  which 
this  or  any  other  application  could  be 
based. 

Order  affirmed. 

Opinion  by  Boardmany  J.  ;  Learn- 
ed^ P.t/.,  and  Tappan^ «/".,  concur. 


APPEAL.      REFERENCE. 
WAIVER. 
N.  T.  CocjBT  OF  Appeals. 
Baird,  re^jpL^  v.  The  Mayor,  &c.,  of 
New  York,  applL 
Decided  September  17, 1878. 

On  an  applicaliion  to  set  aside  an  order  of  ref- 
erence, the  question  as  to  whether  the  re- 
lations between  the  referee  and  plaintiff 
were  improper  is  one  addressed  to  the  dis- 
cretion of  the  Coort,  and  its  decision  is  not 
reviewable  by  the  Court  of  Appeals. 

On  an  appeal  from  an  order  refusing  to  vacate 
an  order  of  reference  it  appeared  that  de- 
fendant had  proceeded  with  the  reference 
without  raising  any  question  as  to  the  power 
or  jurisdiction  of  the  referee  to  try  the  case 
or  claiming  a  right  to  a  jury  trial,  Udd^ 
That  by  such  conduct  and  laches  defendant 
waived  any  objection  he  might  have  raised 
and  consented  to  the  trial- by  the  referee,  and 
could  not  thereafter  object  that  the  order  of 
reference  was  unauthorized. 

The  constitutional  right  in  civil  cases  to  a  jury 
trial  may  be  waived  in  any  mode,  or  a  waiver 
may  be  adjudged  upon  any  evidence  which 
would  be  sufficient  to  constitute  a  waiver  of 
rights,  in  other  cases. 

This  was  an  appeal  from  an  order 
of  the  General  Term,  afiirming  an 
order  of  Special  Term  refusing  to 
vacate  an  order  i*et'erring  the  issues 
in  this  action  for  trial.  It  was  claimed 
that  the  relations  between  the  referee 
and  plaintiff  and  his  assignor  rendered 
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it  improper  for  the  referee  to  hear 
aiid  decide  the  case ;  that  the  cause 
was  Dot  referable  and  that  the  Coart 
had  no  power  or  jurisdictiou  to  grant 
tile  order.  It  appeared  that  no  ap- 
peal was  made  from  the  order  of 
reference,  and  that  defendant  pro- 
ceeded with  the  refei*eDce,  involving 
gi-eat  expense  to  plaintiff,  witliout 
objection  and  without  raising  any 
question  as  to  the  power  or  jurisdic- 
tion of  the  refei'ee  to  try  the  case,  or 
claiming  that  it  was  entitled  to  a  jurj* 
trial. 

K  JST.  Bangsy  for  applt 

James  Einotty  for  respt. 

Held,  First t  that  the  qneetion  as 
to  whether  the  relations  between  tlie 
refei*ee  and  plaintiff  were  improper 
was  addressed  to  the  discretion  of  the 
Court,  and  tlie  decision  is  not  review- 
able here.  Seeondy  that  defendant, 
by  its  conduct  and  laches,  must  be 
deemed  to  have  waived  any  objec- 
tions he  might  have  raised,  and  con- 
sented to  the  trial  by  a  referee,  and  it 
cannot  now  raise  the  objection  tluit 
the  order  of  reference  was  unauthor- 
ized. 

Also  held^  A  party  may  waive  a 
constitutional  right  designed  for  his 
benefit,  as  he  may  a  right  acquired  in 
any  other  way.  6  Hill,  46« ;  6  Id., 
47;  3N.  Y.,5n. 

Also  held,  That  the  constitutional 
right  in  civil  cases  to  a  jury  trial  is  a 
private,  individual  right,  and  may  be 
waived  in  any  mode,  or  a  waiver  may 
be  adjudged  upon  any  evidence  which 
would  be  sufficient  to  constitute  a 
waiver  of  rights  in  other  cases.  The 
clause  in  tlie  Constitution  tliat  the 
right  to  a  jury  trial  in  civil  cases  may 
be  waived  in  the  manner  to  be  pi-e- 
scribed  by  law,  has  not  been  regarded 


as  pi-ecluding  Courts  from  holding 
parties  to  have  waived  such  right  by 
their  conduct  or  silence,  upon  general 
principles  of  law  applicable  to  the 
subject,  although  the  case  ie  not  pro- 
vided for  by  any  statute.  17  N.  Y., 
491;  34  Id.,  40;  45  Id.,  705. 

Order  of  General  Term  affirming 
order  of  Special  Tenn  refusing  to 
vacate  order  of  reference,  affirmed. 

Opinion  by  Andrews,  J.  All  con- 
cur except  JEarl  and  Miller^  JJ.^ 
absent 


ASSAULT  AND  BATTERY. 
LIMITATION.     NEGLIGENCE. 

N.  Y.  SUPBKMB  CODBT    GkNKBAL 

Term.    Thibd  Dept. 
Lorenzo  D-  Padgett,  applL^  v.  Mar- 
tin Siver,  respt 
Decided  September,  1878. 

Plainti£F  seeks  to  reoover  damages  for  injuries 
received  by  him  in  &  friendly  souiile  or 
wrestle  with  defendant  more  than  two 
years  before  the  commencement  of  the  ao- 
tian.  There  is  no  evidence  of  gross  negli- 
gence or  bad  faith  on  the  part  of  the  de- 
fendant Held,  That  if  the  action  is  for 
assault  and  batteiy  it  is  barred  by  the  Stat- 
ute of  Limitations,  and  if  for  negligence 
there  is  no  evidence  upon  that  point  that 
could  sostain  a  recovery. 

Appeal  from  a  judgment  in  favor 
of  defendant  on  a  nonsuit  of  plain- 
tiff at  the  Circnit. 

Plaintiff  was  standing  in  a  store, 
waiting  to  pay  a  bill,  when  defendant 
itame  in  having  a  wet  snowball  in  his 
hand  which  he  tried  to  put  into 
plaintiff^s  bosom.  The  parties  then, 
in  good  natnre,  clinched  each  other, 
and  plaintiff  was  thrown  against  some 
barrels  and  upon  the  floor  and  his 
hip  broken.  More  than  two  yeai*s 
afterwards  this  action  was  brought. 
Plaintiff  claims  that  defendaut  was 
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careless  and  negligent.  At  the  close 
of  plaintiffs  evidence  defendant 
moved  for  a  nonsuit  and  it  was 
granted.  The  Court  said  '•  "  If  the 
force  used  by  defeiidant  upon  the 
plaintiff  was  not  invited  and  not 
wholly  permitted,  then  it  was  an  as- 
sault and  battery,  and  if  an  assault 
and  battery,  it  is  barred  by  the  stat- 
ute. If  planitiff  invited  or  per 
mitted  the  encounter,  it  being  mu- 
tual, the  result  was  contributed  to  by 
the  act  of  both  parties,  and  the  plain- 
tiff is  without  remedy,  unless  the  de- 
fendant did  some  act  amounting  to 
gross  or  culpable  negligence — bad 
faith  on  defendant's  part  towards  the 
plaintiff* — which  is  not  established  by 
the  evidence." 

X.  Z.  Bund,y^  ior  appit 

lielknap  c&  Edison^  for  respt. 

ndd^  That  the  view  taken  by  the 
learned  judge  upon  the  trial  is  cor- 
rect. If  the  action  was  founded  on 
negligence,  then  there  was  no  evi- 
dence upon  that  point  which  could 
sustain  a  recovery.  If  the  action 
was  for  assault  and  battery  it  was 
barred  by  the  statute.  Without  as- 
sn minor  to  decide  what  was  the  nature 
of  the  action  it  is  enough  to  say  that 
in  neither  case  can  the  plaintiff  re- 
cover. 

Judgment  affirmed  with  costs. 

Mem.  by  Boardinan^  J^ 


DEEDS. 

N.    Y.    SUPBKME     COUKT.       GbNBBAL 

Term.    Third  Dkpt. 
Julia  Dardonville,  r&vpt.^  v.  Hollo- 
way  Lewis,  applU 
Decided  September,  1878. 

A  deed  of  lands  from  A.  to  B.  contained  a 
description  by  courses  and  distances  of  what 
was   supposed   to   be  nine   hundred   and 


twenty-four  acres,  and  reserved  therefrom 
three  hundred  and  twenty-four  acres,  to  be 
run  off  with  a  line  parallel  to  the  line  of 
certain  other  lands  referred  to.  1  he  tract 
contained  in  fact*  only  four  hundred  and 
eighty-seven  acres.  Hdd^  That  the  true 
intent  and  meaning  of  the  deed  was  to 
reserve  the  three  hundred  and  twenty-four 
acres,  and  convey  all  of  the  lot  A.  owned 
oyer  and  above  that,  whateyer  it  might  be. 

A.  having  afterwanls  given  a  deed  to  C.  oon- 
taining  the  same  description,  but  excepting 
**  six  hundred  acres/*  heretofore  conveyed 
to  B.,  and  referring  to  B.*s  deed,  Hdd^ 
That  this  reservation  did  not  help  B.^s  title, 
as  he  was  not  a  party  to  O/s  deed;  and 
that  the  evident  intent  of  the  deed  was  to 
convey  to  C.  what  had  been  reserved  in  the 
deed  to  B. ,  to  wit,  three  hundred  and  twenty- 
four  acres. 

The  easterly  line  of  the  entire  tract  haying 
been  in  doubt,  HdAy  That  that  was  a  ques- 
tion of  fact  depending  upon  conflicting  evi- 
dence, and  the  decision  on  that  point  in  the 
Court  below  was  final. 

Appeal  from  a  judgment  in  favor 
of  plaintiff,  on  a  trial  at  the  Circuit, 
before  a  justice,  without  a  jury. 

Action  for  trespass  in  cutting  tim- 
ber off  of  lands  claimed  by  plaintiff. 
One  Thompson  and  wife  owned  a 
tract  of  laud,  supposed  to  contain, 
according  to  survey,  nine  hundred 
and  twenty-four  acres,  but  containing 
in  fact  only  about  four  hundred  and 
eighty-seven  acres.  They  conveyed, 
April  12, 1828,  to  one  Brink,  by  a  de- 
scription, by  courses  and  distances,  of 
the  supposed  nine  hundred  and  twenty- 
four  acres,  after  which  description  in 
the  deed  was  a  clause  excepting  and 
reserving,  &c.,  three  hundred  and 
twenty-four  acres  off  the  south-east- 
erly part  of  said  lot,  to  be  run  off 
with  a  line  parallel  with  the  north- 
west bounds  of  a  lot  of  land  belonging 
to  Thomas  N.  Jansen.  Afterwards 
Thompson  and  wife  conveyed  to  one 
Wisner  by  deed,  containing  tlie  same 
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descriptiou  of  the  suppoeed  nine  hun- 
dred and  twentj-four  acres  as  con- 
tained  in  the  deed  to  Brink,  but  ex- 
cepting '^six  hundred  acres  ofF  the 
southwesterly  part  of  the  above  de- 
scribed lot,  heretofore  conveyed  by 
said  parties  of  the  first  part  to  Peter 
Brink  by  deed,  bearing  date  April  12, 
1828." 

Brink  divided  his  supposed  six 
hundred  acres  into  four  equal  lots, 
each  abuttino^  on  die  three  hundred 
and  twenty-four  acres,  reserved  and 
conveyed  them  severally  to  his  four 
daughters.  One  of  these,  known  as 
the  Taylor  lot,  by  mesne  conveyances 
was  deeded  to,  and  is  now  owned  by 
the  defendant  The  other  three  lots 
and  the  three  hundred  and  twenty- 
four  acres  have  become  the  property 
of  the  plaintiff.  If  these  lots  each 
contained  one  hundred  and  fifty  acres, 
then  defendant  would  not  be  a  tres- 
passer,  for  the  Taylor  lot,  owned  by 
him,  would  include  the  land  on  which 
he  cut  the  timber.  If,  on  the  other 
hand,  they  contain  only  about  forty 
acres  each,  then  the  timber  was  on 
the  land  of  plaintiff. 

The  justice  found  that  defendant 
was  a  trespasser,  and  ordered  judg- 
ment accordingly. 

Alexander  Uumming^  for  applt. 

A.  Taylor  J  for  respt. 

Held^  Assuming  that  the  Thomp- 
son tract  in  fact  contained  but  four 
hundred  and  eighty-seven  acres.  Brink, 
under  his  deed,  took  only  one  hun- 
dred and  fifty-two  acres.  The  plain 
iutent  of  Thompson's  deed  was  to 
convey  all  of  the  lot  he  owned,  ex- 
cept tlie  three  hundred  and  twenty- 
fonr  acres  adjoining  Jansen.  The 
deed  did  not  divest  him  of  the  title 
to  the  three   hundred  and  twenty- 


four  acres.  Nor  did  the  excepticm 
in  Thompson's  deed  to  Wisner  help 
Brink's  title.  Brink  was  not  a  party 
to  that  deed,  and  could  not  take  any- 
thing under  it  by  virtue  of  a  reserva- 
tion therein.  West  Point  Iron  Co.  v. 
Reymart,  45  N.  Y.,  703.  The  evi- 
dent intent  was  to  convey  to  Wisner 
what  had  been  reserved  in  the  Brink 
deed,  and  to  except  from  the  con- 
veyance what  Brink  already  had 
title  to. 

The  Thompson  tract  was  part  of  a 
larger  tract,  supposed  to  contain  thir- 
teen thousand  five  hundred  acres,  but 
which  really  contained  about  one  thou- 
sand acres  less.  Appellants  now  in- 
sist that  the  Thompson  lot,  which  is 
held  by  the  oldest  conveyance  shown 
in  evidence,  should  be  pushed  over 
upon  the  next  easterly  lot  of  the  large 
track  siifiiciently  to  make  up  the  nine 
hundred  and  twenty-four  acres.    . 

Held^  That  that  was  the  question 
tried  and  decided  by  the  learned 
judge  at  the  Circuit  It  was  mamly 
the  eastern  line  of  the  nine  hundred 
and  twenty-four  acres  that  was  liti- 
gated, and  which  has  been  recog- 
nized to  be  in  such  a  place  as  to  give 
only  four  hundred  and  eighty-seven 
instead  of  nine  hundred  and  twenty- 
four  acres  in  the  Thompson  tract. 
There  is  a  confiict  of  evidence.  The 
weight  is  in  favor  of  plaintiff's  claim, 
but,  however  that  may  be,  it  was  a 
fact  to  be  determined  in  the  Court 
below,  and  its  decision  is  final. 

Judgment  afiirmed  with  costs. 

Opinion  by  jS<?arG?man,t/".;  Learn- 
edj  P. «/.,  and  Tajppan^ «/.,  concur  iu 
result. 
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KAILROAD  COMPANIES. 
LICENSE. 
N.  Y.  Court  op  Appeals. 
Mnrdoek,  applt^  v.  The  P.  P.  & 
C.  I.  RR.  Co.,  re^L 

Decided  May  21,1878. 

Chap.  531,  Laws  of  1873,  provided  for  the 
layhig  out  of  an  avenue  through  plaintiffs 
land,  and  authorized  defendant  to  build  a 
horse  raikoad  upon  it.  Plaintiff  being  de- 
sirous that  steam  should  be  used  on  the  road, 
proffered  his  services  to  defendant's  presi- 
dent to  obtain  an  amendment  removing  the 
rebtnotion  against  the  use  of  steam  ;  which 
amendment  vas  obtained  subsequendy  and 
before  the  road  was  constmoted.  Hefd^ 
That  it  oould  not  be  inferred  from  plain- 
tiff's aots  that  he  designed  to  allow  defend- 
ant to  appropriate  the  land  for  the  use  of 
its  road  without  compensation ;  that  de- 
fendant could  not  construct  its  road  until  it 
had  obtained  title  bj  cession  or  by  proceed- 
ings under  the  General  Railroad  Aotb 

k  parol  license  to  a  railroad  company  to  enter 
land  and  construct  its  road  thereon  operates 
only  to  justify  the  entry,  and  is  revocable  at 
the  pleasure  of  the  licensor. 

This  was  an  action  for  trespass, 
and  to  obtain  an  injunction  restraining 
defendant  from  using  plaintiff's  land. 
It  appeared  that  an  avenne  was  laid 
out  through  plaintiff's  land  under 
Chapter  531  of  the  Laws  of  1873, 
which  authorized  defendant  to  build 
on  it  a  horse  railroad,  but  did  not 
license  it  to  use  steam.  Plaintiff  was 
very  desirous  that  steam  should  be 
used  on  the  road,  and  had  several  in- 
terviews witli  defendant's  president 
in  which  he  so  expressed  himself,  and 
proffered  his  services  to  secure  an 
amendment  to  the  Act  of  1873,  re- 
moving the  restrictions  against  the 
use  of  steanL  In  1874  an  act  was 
passed,  Chap,  307,  allowing  the  use 
of  steam,  and  thereafter  the  work 
was  commenced  and  prosecuted  to 
its  completion.    Defendant  claimed 


that,  under  the  Act  of  1873,  it  was 
authorized  to  construct  and  maintain 
a  railroad  upon  the  avenue  without 
making  compensation  to  or  acquiring 
the  title  of  the  owners  of  the  land 
through  which  the  avenue  was  laid, 
and  that  it  had  a  parol  license  from 
plaintiff  to  enter  upon  and  use  his 
land  for  this  purpose. 

Roger  A.  Pryor^  for  applt. 

John  n.  Bergeti^  for  respt. 

Heldj  That  it  could  not  be  inferred 
from  the  evidence  that  plaintiff  de- 
signed to  surrender  any  legal  right 
he  had  to  his  land,  or  to  allow  de- 
fendant to  appropriate  it  for  the  use 
of  its  road  without  compensation ; 
that  defendant  could  not  construct  its 
road  until  it  had  obtained  title  by 
cession  or  by  proceedings  under  the 
General  Railroad  Act. 

Also  hddy  That  a  parol  license  to 
defendant  to  enter  and  construct  its 
road  would  have  operated  simply  to 
justify  the  entry,  and  would  have 
been  revocable  at  the  pleasure  of 
plaintiff.  16  Wend.,  381 ;  6  Hill., 
61 ;  29  N.  T.,  639 ;  1  Keyes,  397 ; 
4  Sandf.  Ch.,  77 ,  Washb.  on  R  P., 
542. 

Judgment  of  General  Tenn,  affirm- 
ing judgment  for  defendant,  re- 
vei-sed,  and  new  trial  ordered. 

Opinion  by  Andrews^ «/".  All  con- 
cur. 


PRACTICE. 

N".  T.  Sttpreme  Court.  General 
Term.     Second  Dept, 

Judith  Smith,  respt^  v.  William  J. 
Green  et  al.,  apjylts. 

Decided  September,  1878. 

Plaintiff  brought  two  actions  to  foreclose  the 
same  mortgage.  The  second  action  was 
discontinued  on  plaintiffs  application.    8ub- 
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seqnenUy  pUuntifl  obtained  an  ex  parte 
order  yacatiiig  the  order  of  disoontinuanoe 
and  reviying  the  second  action,  and  diacon- 
continmng  the  first  action.  Held,  That  it 
was  irregular  to  obtain  the  order  without 
notice  to  the  defendants  who  had  appeared. 

After  an  action  has  been  disoontinaed,  it 
ahonld  be  again  restored,  unless  the  order  of 
disoontinuanoe  was  obtained  bj^rand. 

The  plaintiflF,  by  two  different  at- 
torneys, commenced  actions  to  fore- 
close the  same  mortgage.  These  ac- 
tions were  pending  from  February, 

1877,  to  Jannary,  1878.  On  the  5tli 
January,  1878,  the  Court,  at  Special 
Term,  and  upon  the  application  of 
plaintiff,  who  was  then  represented 
by  the  same  attorney  in  both  actions, 
and  upon  argument  and  opposition 
by  defendant's  attorney,  ordered  the 
action  last  commenced  to  be  discon- 
tinued, with  costs  to  defendant's  at- 
torney, if  defendant  paid  his  bond  in 
full.  The  time  to  answer  for  the  de- 
fendant Green  in  the  action  not  dis- 
continued expired  on  the  18th  Feb- 
ruary, 1878.     On  the  19th  January, 

1878,  the  plaintiff  upon  an  ex  parte 
application  obtained  an  order  from 
the  Court  vacating  the  order  discon- 
tinuing the  second  action,  and  reviving 
that  action,  and  discontinuing  the  ac- 
tion iii*8t  commenced  by  her.  On  the 
14th  of  February,  1878,  Robert  Avery, 
Esq.,  was  substituted  as  attorney  for 
defendant  Smith,  in  the  first  action, 
and  within  a  day  or  two  after  his 
substitution,  discovered  that  the  sec- 
ond action  had  been  revived,  and  the 
first  discontinued  ex  parte.  The 
Court  at  Special  Term  denied  this 
motion  made  upon  due  notice  to  va- 
cate this  order. 

Jleldj  Error.  In  the  first  place,  it 
was  irregular  to  obtain  the  order 
without  notice  to  the  defendants  ap- 


pearing. In  the  second  place,  after 
an  action  has  been  discontinued  by  a 
party,  it  should  not  be  again  restored, 
uTiless  the  order  was  obtained  by 
fraud.     1  Hopkins  Ch.,  372. 

Order  reversed,  with  costs  and  dis- 
bursements, and  the  motion  to  vacate 
granted  with  costs. 

Opinion  by  Barnard^  P.  J. 


APPEAL. 

N.  T.  CouBT  OF  Appeals. 

Hunter  v.  Hatfield  et  al. 
Decided  April  2, 1878. 

WbUe  the  Court  of  Appeals  will  permit  sn 
undertaking  on  appeal  from  an  order  to  be 
filed  on  proper  terms  when  the  amount  in 
oontroveray  is  large,  leave  to  do  so  wiU  be 
denied  when  the  appeal  involves  less  than 
$300,  and  the  parties  have  been  f  oUy  heard 
at  the  Special  and  General  Termsw 

This  was  a  motion  to  dismiss  on 
appeal,  because  of  failure  on  the  part 
of  the  appellant  to  file  the  under- 
taking required  by  the  Code.  The 
appeal  was  from  an  order,  and  the 
amount  involved  less  than  $200. 

TF.  II.  Robertson^  for  motion. 

J.  T,  Williams  J  opposed. 

Uddy  That  while  if  the  amount 
in  controversy  had  been  large  they 
would  have  permitted  an  under- 
takfng  to  be  filed  on  pix)per  terms, 
but  the  sum  being  so  small  and  the 
judgment  below  having  been  fully 
executed,  and  the  parties  having  been 
fully  hoard  at  the  Special  and  Gen- 
eral Terfns,  the  litigation  should  not 
be  permitted  to  be  continued  at  an 
expense  that  would  consume  most  of 
the  sum  in  controversy. 

Appeal  dismissed. 

Per  curiam  opinion. 
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REMOVAL    CERTIORARL 

N.  Y.   Supreme  Couet.      General 

Term.    Second  Dept. 

The  People  ex  rel.  Bancroft,  respt.j 
V.  Charles  11.  Weygant,  Mayor,  &c., 
applt. 

Decided  September,  1878. 

The  incapacity,  miabehaYior,  or  neglect  of 
datj  for  which  an  officer  may  be  removed 
mnst  be  established  against  him  in  respect 
to  the  office  from  which  his  removal  is 
sought. 

The  return  to  a  common  law  certiorari  may 
be  examined  to  see  if  there  is  any  compe- 
tent proof  to  justify  the  adjudication  made. 

Appeal  from  an  order  of  Special 
Term,  reversing  the  determination  of 
defendant,  removing  relator  from 
office  as  Marshal  of  the  City  of  New- 
burgh. 

By  the  provision  of  Chap.  326  of 
the  Laws  of  1875,  §  9,  the  Mayor  of 
the  City  of  Newbnrgh  is  empowered, 
with  the  consent  of  the  Common 
Council  of  that  city,  to  appoint  a 
marehal,  and  not  more  than  twenty 
proper  pei'sons  to  be  police  consta- 
bles for  the  city,  who  shall  hold 
tlieir  office  until  their  removal  by  the 
mayor  for  incapacity  or  misbehavior, 
or  neglect  of  duty.  Under  this  law 
tlie  relator  Bancroft  was  appointed 
mai^hal  by  the  then  mayor,  in  April, 
1875,  and  the  appointment  was  ap- 
proved by  the  Common  Council.  In 
March,  1878,  the  relator  was  removed 
from  this  office  of  Marshal,  upon 
charges  sustained  by  pi*oof,  that 
Bancroft  the  relator  had  before  his 
appointment  held  the  office  of  col- 
lector of  taxes  of  the  city  of  New- 
burgh,  and  had  failed  to  account  for 
and  pay  over  tlie  money  collected  by 
him  to  the  city  treasurer.  The 
Special  Term  reversed  this  deter- 
mination* 


Heldy  No  en-or.  The  incapacity, 
misbehavior,  or  neglect  of  duty,  must 
be  established  against  the  relator, 
in  respect  to  the  office  of  marshal. 
There  is  an  entira  absence  of  proof 
affecting  tlie  qualification  of  relator 
for  the  performance  of  such  duties. 
And  no  misbehavior  or  neglect  of 
duty  is  proven  or  made  the  basis  of 
the  removal  from  office  beyond  this 
default  as  tax  collector. 

It  is  now  well  settled  that  the 
return  to  a  common  law  certiorari 
may  be  examined  to  see  if  there  is 
any  competent  proof  to  justify  the 
adjudication  made,  there  being  no 
evidence  establishing  any  of  the 
causes  for  which  the  Mayor  had 
power  to  I'emove  relator. 

Order  at  Special  Term  affirmed, 
with  costs. 

Opinion  by  jBamardy  P,  «/*. 


PEOMISSORY  NOTES.     IN- 
DORSEES.   EVIDENCE. 

N.    Y.    SUPBBME     COUBT.        GkNEBAL 

Tebm.    Third  Dept. 
Frederick  North,  reypt^  v.  Sam'l 
S.  Mulford,  impl'd,  <fec.,  appU. 
Decided  September,  1878. 

A  note  payable  to  the  order  of  A.  and  B.  or 
bearer  may  be  transferred  by  deliyeiy  with- 
out indorsement. 

If  only  one  of  the  payees  indorses  the  note 
he  ih  prima  fade  liable  to  the  holder.  His 
liability  is  not  affected  by  the  absence  per 
se  of  the  indorsement  of  the  other. 

Bnt  evidence  to  prove  that  the  note  was  given 
under  a  special  agreement  that  both  should 
indorse  and  become  jointly  liable,  is  admis- 
sible OS  a  partial  defence  on  behalf  of  the 
indorser,  in  a  case  where  the  holder  of  the 
note  had  not  parted  with  yalue  upon  its 
purchase. 

Appeal  from  an  order  of  the 
Countv  Court  denving  a  motion  for  a 
new  ti*iaL 
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In  July,  1874y  Charles  Haines,  one 
of  the  defendants,  bonght  a  lot  of 
sheep  and  Iambs  of  Wm.  B.  Steven- 
son, and  gave  him  therefor  his  note 
for  $150,  payable  to  the  order  of 
SamT  S.  Mnlford  and  Wm.  B.  Steven- 
sou  at  the  Gatskill  Nat  Bank.  This 
note  was  not  paid  at  maturity,  and  a 
new  note,  the  one  in  suit,  was  given 
in  its  place,  and  made  payable  to  the 
order  of  Sam'l  S.  Mnlford  and  Wm. 
B.  Stevenson  or  bearer^  and  no  place 
of  payment  specified.  The  new  note 
was  immediately  indorsed  by  Mnl- 
ford alone  and  then  delivered  to  Ste- 
venson. Before  the  note  was  due,  Ste- 
venson, without  indorsing  it,  sold  it  to 
the  plaintiff  under  an  agreement  that 
when  plaintiff  collected  it,  he  should 
pay  him  the  amount  of  principal  and 
interest,  less  plaintifiPs  charges  and  ex- 
.  penses.  Plaintiff  sued  the  note  in  Jus- 
tice's Court  and  recovered  a  verdict  for 
the  full  amount.  Defendant  Mulford 
appealed  to  the  County  Court  and  a 
new  trial  was  had.  Mulford  offered 
to  prove,  among  other  things,  that  at 
the  time  the  note  was  given  there 
was  an  agreement  between  Mulford 
and  Stcveuson  that  they  should  be- 
come joint  indorsers  and  jointly  liable. 
This  was  rejected  and  defendant  ex- 
cepted and  a  verdict  was  directed  for 
the  amount  of  note  and  interest. 

James  B,  Olney^  for  applt. 

Peck  cfe  Cornell^  for  respt 

Heldy  That  plaintiff  acquired  a 
good  title  to  the  note  by  Stevenson's 
delivery. 

Held  clUoj  That  defendant  Mul- 
ford's  indorsement  made  him  liable 
prima  fade  to  the  "holder  of  the 
note.  The  absence  of  Stevenson's 
indorsement  per  9e    did   not    affect 

Mulford's  liability. 
VoL  7— So.  9. 


Held  alaOf  That  the  Court  erred  in 
rejecting  the  evidence  offered  to  show 
that  Mulford  and  Stevenson  agreed 
to  become  indorsers  and  jointly  liable. 
Plaintiff,  though  the  owner  of  the 
note,  had  not  parted  with  any  value 
upon  its  purchase.  He  therefore  had 
no  greater  rights  than  Stevenson 
would  have  had  as  plaintiff.  If  such  an 
agreement  could  be  proved  it  would 
constitute  a  partial  defence.  While 
it  seems  absurd  to  suppose  that  Ste- 
venson knowingly  took  a  note  for  his 
sheep  and  calves  with  Mulford  as  in- 
dorser  with  an  agreement  to  share  the 
loss  with  Mulford  in  case  Haines 
could  not  pay,  nevertheless  the  Court 
below  could  not,  nor  can  we,  deny  the 
possibility  of  such  a  defence.  Nor 
does  such  a  defence  alter,  as  contend' 
ed,  the  tenns  of  the  written  contract 
It  only  changes  the  relations  of  the 
parties  to  the  note  in  respect  to  their 
legal  liability.  The  note  remains 
unaltered  and  unaffected  tliereby. 
Barry  v.  Ransom,  12  N.  Y.,  462 ; 
Easterly  v.  Barber,  66  N.  Y.,  433. 

Order  appealed  from  reversed  and 
new  trial  granted. 

Opinion  by  BoardmaiiyJ./  Zeam- 
edy  jP.  c/.,  and  Tappan^  J,,  concur. 


MECHANIC'S  LIEN.    LESSOR'S 

LAND,  WHEN  BOUND. 
N.  Y.  SuPBKMB    Court.     Gknkkal 
Term.    Second  Dept. 
James  Burkitt,  respt.y  v.  James  E. 
Davis  et  a1.,  applts. 

Decided  September,  1878. 

Whexe  a  revenioner  permita  improyements 
to  be  made  on  his  land,  as  in  this  case, 
HM^  The  Mechanic's  Lien  Law  of  Kings 
and  Qaeena  County  anthorisea  a  lien  for  the 
work  and  materials  furnished  on  said  land. 

Where  there  are  distinct  provisions  in  a  lease 
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for  the  lesson  taking  the  benefit  of  im- 
provementB  on  their  land,  BM^  That,  if 
made,  the  land  ahonld  be  aubjeot  to  the  yalue 
thereof ;  that  there  most  be  somethiDg  in 
the  lease  or  some  act  done  by  the  landlord 
aliunde  the  lease  from  which  an  inference 
may  be  properly  dedaoed  that  the  particular 
work  for  which  a  lien  is  claimed  was  done 
with  his  permission.  If  work  is  done 
against  his  will  or  without  his  consent,  no 
lien  on  his  interest  is  created.  If  the  ten- 
ant obtains  his  permission  to  do  the  work, 
snch  lien  may  follow. 

Action  to  enforce  a  lien  under  the 
Lien  Law  for  Kings  and  Queens 
Counties.  Plaintiff  brings  action 
against  Hai*per  and  Eldert,  owners  of 
tlie  fee,  to  enforce  a  lien  for  work 
and  materials  on  premises  in  Qneens 
Connty  furnished  Davis,  the  lessee. 

The  lease  from  IL  and  E.  to  D.  was 
a  lease  for  eight  years,  and  contained 
tlie  following  stipulations :  1.  That 
the  improvements  built  or  to  be  built 
upon  the  lands  revert  to  the  lessors 
at  the  expiration  of  the  Case.  2. 
That  the  lessee  should  insni'e  for  at 
least  one-half  the  cost  of  the  improve- 
ment aforesaid,  and  in  case  of  fire 
should  devote  the  proceeds  of  such 
insurance  to  the  restoration  of  snch 
improvements.  3.  That  the  lessee 
might  at  any  time  within  three  yeare 
purchase  the  demised  premises  for 
$5,000. 

The  only  question  of  dispute  in 
the  case  w^  whetlior  or  not  the 
appellants  permitted  the  erection 
and  repairing  of  buildings  upon  their 
land.  It  was  admitted  that  both  IL 
and  E.  lived  within  a  halt  a  mile  of 
the  premises  in  question,  and  that 
they  knew  of  the  erection  of  the 
buildings  thereon. 

The  judge  at  Special  Term  found 
that  II.  and  E.  permitted  the  said 
impi*ovements  on  their  laud,  and  or- 


dered judgment  for  the  plaintiff. 
From  this  judgment  this  appeal  is 
taken. 

,  DavieSj  Worky  McNamee  dk  Hilr 
touj  for  respts. 

Phibip  S.  Orooke,  for  applts. 

Heldy  That  the  statute  relative  to 
mechanic's  liens  in  the  counties  of 
Kings  and  Qneens  authorizes  a  lien 
npon  the  lands  of  the  reversioner  in 
a  case  like  the  present,  provided  the 
work  was  done  and  the  materials 
were  furnished  with  his  permission ; 
that  pei*mission  was  granted  by  the 
lessors  in  this  case,  not  only  by  the 
lease,  but  also  by  their  refraining 
from  making  any  objection  to  the 
continuance  of  the  work,  and  that 
they  could  have  withheld  their  per- 
mission by  a  simple  notice.  Rollins 
V.  Cross, '45  N.  Y.,  770;  Nellis  v. 
Bellinger,  6  Hun, 560,  and  cases  cited. 
That  the  cases  of  Knapp  v.  Jackson 
45  N.  Y.,  207,  and  Muldoon  v.  Pitt, 
are  not  in  pi>int,  for  they  come  under 
a  different  statute.  Under  tlie  stat- 
ute in  Queens  County,  no  contract 
with  the  owner  is  necessary ;  if  he^^r- 
rrdta  othei*s  to  make  improvements 
on  the  land,  it  is  bound. 

The  Legislature  expressed  their  in- 
tention that  one  who  provides  before- 
hand for  taking  the  benefit  produced 
by  the  property  or  labor  of  another 
in  the  form  of  improvements  on  his 
land,  or  one  who  assents  to  the  mak- 
ing of  such  improvement  on  his  land, 
knowingly,  and  for  the  purptise  of 
deriving  the  present  or  f utui*e  benefit 
thereof,  should  have  his  land  subject 
to  a  lien  for  the  value  thereof. 

There  niust*be  something  in  the 
lease,  or  some  act  done  by  the  land- 
lord aliuruie  the  lease,  f i*om  which  an 
inference  may  be  properly  deduced 
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that  the  particular  work  for  which  a 
lien  is  claimed  was  done  with  his 
penTiiseion. 

Sufficient  is  shown  in  the  present 
case  to  bind  tlie  lands  of  the  lessors. 

Judgin^it  affirmed  with  costs. 

Opinion  by  Gilbert,  J, ;  Barnard, 
P.  J.J  concurring. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 
n.   y.    sopbeme  coubt.     gsnsbal 
Trbu.    Thibd  Deft. 

Fay  B.  Gi-een,  respt.,  v.  Calvin  B. 
Green,  appU. 

Decided  September,  1878. 

An  executor  who  mdonee  and  tninsf en  an 
overdae  note  on  aoconnt  of  a  debt  owing* 
by  him  is  not  absolved  by  saoh  transfer 
from  his  liability,  in  the  absence  of  any 
agreement  to  the  oontracy. 

Appeal  from  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report 
of  a  referee. 

Defendant,  as  the  executor  of  plain- 
tiff's father,  owed  plaintiff  $5,000 
and  upwards.  Defendant  tamed  ont 
npon  this  debt  various  securities  held 
by  him  as  such  executor.  Among 
others  was  the  note  in  suit,  whicli 
was  payable  to  the  order  of  defend- 
ant and  whicii  he  indorsed  in  blank, 
the  note  being  then  overdue.  There 
18  no  evidence  of  any  understanding 
that  the  note  should  or  should  not  be 
taken  in  satisfaction  pro  tanto  of 
defendant's  debt  to  plaintiff.  The 
maker  of  the  note  afterwards  became 
insolvent  Demand  of  payment  was 
not  made  and  notice  of  dishonor 
given  until  about  six  months  after 
the  transfer. 

Jay  jB.  KlinSy  for  applt 

jr.  M.  Waters,  for  respt. 

Heldy  That  defendant  was  not  ab* 


solved  fix)m  his  liability  to  the  plain- 
tiff by  the  transfer  of  this  note. 
Whitlock  V.  Van  Ness,  11  Johns.,  408 ; 
Noel  V.  Murray,  13  N.  Y.,  167 ;  Al- 
len  V.  Bantel,  2  N.  Y.  B.  0.  (1  T.  & 
C),  342. 

Judgment  affirmed. 

Opinion  by  £oardman,  J.  j 
Learned,  P. «/.,  and  Martin,  J.,  con- 
cur. 


NEW  TRIAL. 

N.  Y.  SuPBKMB  Court.      Gsnbeal 
Tkbil    Skoond  Dbpt. 

Samuel    J.  McCormick,  respt.,  v. 
Elizabeth  R.  B.  King,  appU, 
Decided  September,  1878. 

In  case  of  error  at  iri»L|  no  exception  having 
been  taken  thereto,  the  only  regnlar  mod« 
of  oorreoting  the  tame  is  by  motion  upon  4 
oaae,  ainoe  saeh  error  would  not  be  broag^ 
np  by  an  appeal 

No  new  trial  oan  be  granted  on  affidavits 
showing  error,  after  the  satlafaction  and 
discharge  of  the  judgment 

Plaintiff  commenced  an  action  in 
January,  1876,  against  defendant  for 
services,  extra  services,  and  commis- 
sions, claiming  $1,045.  The  answer 
denied  performance  and  extra  work, 
and  counterclairijed  $600  over-pay- 
ments and  damages.  A  reply  was 
put  in.  Action  was  tried  March, 
1876,  at  a  Circuit  Court,  in  which  the 
jury  found  for  the  plaintiff  in  the 
sum  of  $290. 

At  the  receiving  of  the  verdict 
plaintiff's  counsel  moved  that  the 
amount  of  a  certain  mechanic's  lien 
due  one  M.  be  entered  in  the  judg- 
ment, and  the  same  be  held  for  pay- 
ment of  such  lien.  Said  motion  was 
denied,  no  exception  being  taken  to 
the  judge's  ruling  on  the  motion. 

Judgment  was  entered,  defendant 
paid  said  judgment  to  plaintiff's  as- 
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aignee,  received  a  Batisf action-piece, 
and  had  the  judgment  discharged  of 
recoi-d. 

More  than  a  year  after  the  satisfac- 
tion thereof,  plaintiff  commenced 
another  action  for  the  amount  of  said 
mechanic's  lien.  The  judge  on  the 
trial  dismissed  the  case  on  the 
grounds  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  While  said  action 
was  pending  for  decision  on  the  mo- 
tion to  dismiss,  plaintiff  obtained  an 
order  to  show  cause  why  the  afore- 
mentioned judgment  should  not  be 
enlarged  and  amended  and  a  new 
judgment  entered  against  the  defend- 
ant in  the  sum  of  $728,  and  why 
such  other  and  further  relief  should 
not  be  awarded  to  plaintiff  as  should 
be  necessary  to  enforce  the  payment 
of  said  sum. 

From  which  order  defendant  duly 
appealed. 

Charles  H,  Roosevelt^  for  respt 

James  C.  Hays^  for  applt 

Hdd^  Such  practice  was  alto- 
gether irregular.  The  only  regular 
mode  for  correcting  the  error  com- 
mitted upon  the  trial  was  that  pointed 
out  in  the  Code,  namely,  a  motion 
for  a  new  trial  upon  a  case.  No  ex- 
ception having  been  taken  to  the 
direction  of  the  Court  that  the  jury 
deduct  the  amount  of  the  lien,  an 
appeal  would  not  have  brought  up 
the  error.  No  precedent  for  grant- 
ing new  trial  after  judgment  on  affi- 
davits showing  error,  much  less  after 
the  satisfaction  and  discharge  of  the 
judgment. 

Order  reversed  with  $10  costs  and 
disbursements. 

Opinion  by  CUXbertyJ.;  Barnard^ 
P. «/.,  concurs. 


INSOLVENT  INSURANCE 
COMPANIES.    APPEAL. 

N.     Y.     SuPBRMK    COUBT.      GkNERAL 

Tkem.    Thiw)  Dbpt. 

In  the  matter  of  the  People,  by  the 
Att*y-General,  respts.j  v.  The  North 
America  Life  Ins.  Co. 

Decided  September,  1878. 

In  prooeedinga  by  the  Attorney-Greneral  in  be- 
half of  the  people  against  a  Life  Ina.  Co., 
poUoj  holders  are  not  entitled  to  appeal 
from  an  order  oonfirming  the  report  of  the 
actnary  appointed  \jj  the  xeoeiver  of  the 
company  aa  to  its  condition^  because  they 
are  neither  parties  to  the  proceeding  nor 
entitled  to  become  such. 

Appeal  from  an  order  confirming 
the  actuary's  report  and  giving  in- 
structions to  the  receiver. 

The  Attorney-General  proceeded 
against  this  company,  and  a  receiver 
was  appointed,  who,  in  turn,  appointed 
an  actuary  to  examine  into  the  condi- 
tion of  tlie  company  and  report  The 
report  was  made,  and  notice  of  a 
motion  thereon  br  the  receiver  to 
have  the  same  confirmed  and  instruc- 
tions given  was  given  to  the  Attorney- 
General,  the  Superintendent  of  Insur- 
ance, and  Messrs.  Barnes  and  Han- 
over, attorneys  for  some  fifty  policy 
liolders.  On  the  hearing  the  policy 
holders  made  certain  objections  to 
the  report,  but  an  order  was  made 
confirming  it  and  giving  instructions. 
Fi*om  this  order  the  policy  holders 
appeal. 

Barnes  dk  Hanover^  for  applts. 

E.  W.  Page,  for  att'y-gen'l. 

i?,  W.  Peckham,  for  receiver. 

Ileld,  That  the  preliminary  objec- 
tion to  this  appeal  is  fatal.  The  ap- 
pellants are  not  parties  to  this  pro- 
ceeediiig,  nor  are  they  entitled  to  be- 
come parties  by  substitution  or  other- 
wise.   Old  Code,  §  325 ;  New  Code, 
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§§1294-1296;  16  Abb.,  897;  2  Abb., 
390 ;  28  Barb.,  299 ;  64  N.  Y.,  681. 
Kor  is  it  material  that  tlicy  have  been 
permitted  by  the  Court  to  appear  in 
fiuch  pixHseedings  for  the  protection 
of  their  interests.  2  Abb.,  390.  For 
tliis  reason  the  appeal  should  be  dis- 
missed. 

Appeal  dismissed  with  $10  costs. 

Opinion  by  Boardman^  J.  /  Learn- 
ed,  P.J.J  and  Tajp^pariy  J.y  concur. 


BENEVOLENT    CORPORA- 
TIONS.   PAYMENT 
OF    DUES. 

n.  y.  supbeicb   coubt.      glcnkral 
Term.    Second  Diept. 

Bette  Klapka,  reapt.j  v.  Order  Ger- 
man ia,  (ipplt 

Decided  September,  1878. 

A  Qlanse  in  defendant's  oonstitation  provided 
that  any  member  neglecting  payment  of 
dues  for  four  weeks  after  a  genenJ  meeting 
was  not  entitled  to  benefit  pajmenta,  nor 
was  restored  to  sach  right,  even  after  pay- 
ment of  said  dnes  or  arrears,  until  the  lapse 
of  thirteen  weeks  thereafter.  Plaintiff's 
testator  died  on  April  6th.  The  last  general 
meeting  of  defendant's  ere  his  death  was 
on  the  28th  of  the  previons  December. 
Plaintiff  had  paid  $10  on  account  of  his  dues 
on  the  28th  of  that  month,  and  having 
found  on  inqnizy  on  the  f oUowing  9th  of 
January,  at  defendant's  office,  that  he  owed 
forty-nine  cents,  she  paid  that  also. 

Meld^  No  default  occurred,  as  there  was  no 
general  meeting  from  December  88th  until 
alter  the  testator's  death. 

The  finding  of  a  jury  on  the  facts  is  concJuslTe 
on  an  appeal  from  a  judgment  only. 

A  receipt  given  by  plaintiff  does  not  bar  her 
reooveiy  of  the  actual  sum  due  her. 

Defendant's  constitntion,  which  ia 
the  agreement  governing  the  rights 
of  memberay  provides  that  every 
member  who  shall  not  pay  his  dnes 
fonr  weeks  after  the  quarterly  meet- 
ing is  oat  of  benefit,  i,  e.j  forfeited 


his  right  to  receive  aid  from  or  par- 
ticipate in  the  funds  of  the  associ- 
ation, and  will  be  ^*  in  benefit/'  i.  e.y 
restored  to  such  rights,  thirteen  weeks 
from  the  day  of  payment  of  such 
dues. 

PlaintifPs  husband,  a  member  of 
defendant,  died  on  April  6,  1877. 
Action  was  brought  to  recover  the 
sum  of  $1,000,  claimed  as  due  to  her 
from  defendant  in  consequence  of 
the  decease  of  her  husband.  The  de- 
fendant denied  the  indebtedness, 
on  the  ground  that  the  deceased 
was  out  of  benefit,  because  his  dues 
were  not  paid,  and  also  set  up  a 
receipt  in  full  in  consideration  of 
$50  given  by  plaintiff,  the  consti- 
tution of  the  defendant  providing  as 
follows :  ^  The  heirs  of  a  deceased 
member,  who  through  tardy  payment 
has  come  out  of  benefit,  can  claim  no 
more  than  $50  at  the  death  of  a  male 
member." 

It  was  conceded  at  the  trial,  had 
deceased  been  in  benefit,  plaintiff 
was  entitled  to  the  $1,000,  and  that 
she  was  the  proper  person  designated 
by  the  deceased  to  receive  the  same. 
T\ie  evidence  tended  to  show  that 
plaintiff  was  told  on  inquiring  from 
one  O.  at  defendant's  office  on  the 
9th  or  10th  of  January,  1877,  that 
deceased  then  owed  forty-nine  cents, 
which  she  paid — and  also  that  she 
paid  in  December,  1876,  the  sum  of 
$10  to  said  0.,on  account  of  the  dues 
of  deceased. 

The  evidence  showed  that  said  O. 
was  represented  as  defendant's  agent, 
authorized  to  receive  payments  of  the 
dues  of  members. 

The  evidence  also  tended  to  show 
that  after  said  payment  of  forty-nine 
centB|  the  deceased  was  not  indebted 
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to  defendant  for  dues — that  payment 
was  made  within  four  weeks  of  the 
last  general  meeting,  wliich  was  on 
December  28,  1876,  Aud  .that  de- 
ceased died  before  the  expiration  of 
thirteen  weeks  from  the  time  said 
payment  was  made  in  accordance 
with  plaintiff's  testimony. 

A  verdict  was  rendered  for  plain- 
tiff in  the  full  amount  Defendant 
appeals  from  judgment  entered 
thereon. 

Cook  dk  Sohiiokj  for  respt. 

Charles  S.  Spencer,  for  applt 

Seldy  The  receipts  given  by  O.  for 
the  dues  were  binding  on  defendant. 
No  default  occurred  after  January, 
1877,  and  before  the  death  of  de- 
ceased, because  there  was  no  general 
meeting  between  January,  1877,  when 
the  forty-nine  cents  was  paid,  and 
the  6th  of  April,  1877,  the  date  of 
the  death  of  deceased. 

Notwithstanding  defendant's  testi- 
mony to  show  such  default,  the  find- 
ing of  the  jury  on  the  question  of 
lact  in  plaintiff's  favor  is  conclusive 
pn  au  appeal  from  the  judgment  only. 
Bostwick  V.  Barlow,  14  Hun,  178, 
imd  cases  cited.  The  receipt  was  not 
conclusive,  and  was  not  a  bar  to  the 
recovery  of  the  sum  actually  due. 
Ryan  v.  Ward,  48  N.  Y,,  207. 

Judgment  affirmed  with  costs. 

Opinion  by  Gilbert^  J. ;  Dyhman, 
jr.,  concurs. 


ADMINIBTEATOR    SURETY. 

N.  Y.  SUPKBMB  COUBT.    GeNSBAL 

Term.    Teibd  Deft. 
Theophilus  G.  Townsend,  appU.^  v. 
Oliver  B.  Whitney,  respt. 

Decided  September,  1878. 
CTpon  foiliin  of  an  aOmiiustetor  to  oomply  I  mcnt,  to    be  Bubl*ogated    to  all    the 


with  the  deoree  of  a  saxrogate  directiiig 
the  payment  of  moneys,  hie  bond  was  sued 
and  a  leoovexy  had  against  him  and  his 
sorety.  The  snzety  paid  the  judgment  and 
took  an  assignment  of  it  and  of  the  deoreeu 
Hddy  That  the  snrety  ooold  enforce  the  do- 
oree  by  attachment,  and  that  the  admini*- 
trator  was  liable  to  arrest  at  his  salt 

Appeal  from  an  order  of  a  surro- 
gate denying  a  motion  to  commit  the 
respondent  The  facts  were  that  by 
a  decree  of  the  surrogate  the  respon- 
dent and  another  were  ordered,  as 
administrators,  to  pay  certain  moneys 
to  the  next  of  kin.  The  surrogate 
made  his  certificate,  which  was  filed 
in  the  County  Clerk^s  ofBce;  the 
amoimt  of  said  decree  waa  docketed 
against  the  administrators;  execu- 
tions were  issued  and  returned  unsat- 
isfied. The  surrogate  assigned  the 
administrator's  bond  to  the  parties  en- 
titled under  the  decree,  who  obtained 
judgments  against  the  respondent 
and  one  T.,  surety  on  said  bond.  The 
appellant,  wife  of  said  T.,  paid  said 
judgments  with  moneys  furnished  her 
by  T.,  took  an  assignment  of  the 
judgments  and  decree,  and  thereupon 
petitioned  the  surrogate  that  the  re- 
spondent be  arrested  for  failure  to 
pay  said  moneys  to  the  next  of  kin. 
This  application  was  denied. 

Bernard  dk  Fiero.  for  applt. 

Schoonraaker  dk  Lineon^  for  respt 

Edd,  That  the  decree  of  the  sur- 
rogate was  neither  paid  nor  dis- 
chai^ed  by  the  jadgments  recovered 
upon  the  administrator's  bond,  nor 
was  it  merged  in  them,  and  the  re- 
spondent should  have  been  committed* 
The  recovery  against  the  administra- 
tor and  surety,  though  joint  in  forra^ 
did  not  take  away  from  the  latter  his 
right,    upon    payment  of  the  judg- 
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rights  which  the  creditor  had  against 
the  principal.  Meech  v.  Bebedict, 
May  Gen.  Term,  1878.  The  creditor 
has  admitted  this  right  of  subrogation 
by  assigning  all  the  claim  he  had 
against  the  principal.  Nothing  has 
been  done  to  release  the  latter,  and  he 
has  paid  nothing.  Under  snch  circum- 
stances process  against  the  person  is 
not  personal  to  the  creditor.  If  one 
has  used  trust  funds  for  his  own  pur- 
poses, he  is  not  a  mere  debtor ;  it  is  a 
quasi  criminal  act  It  is  of  no  con- 
sequence to  him  whether  the  result 
of  his  wrong  act  falls  on  the  creditor 
or  upon  an  innocent  surety.  In  eitlier 
case  he  is  equally  liable  to  any  author- 
ized process  which  may  compel  him  to 
give  up  the  property  he  unjustly  holds. 

Order  reversed  with  $10  costs  and 
printing,  and  proceeding  sremitted  to 
surrogate  with  direction  to  issue 
commitment. 

Opinion  by  Learned^  P.  J. ; 
JBoardman  and  Wei^ooh^  JJ.^  con- 
cur.   

ORDER  VACATING  FIND- 
INGS. 

K.   Y.   SuPBBicB  CouBT.     Gbnkbal 
Tebm.    Seoond  Deft. 

Henry  B.  Schenck  et  al.,  applts.,  v. 

John    P.  O'Neil,  as   receiver,  &c, 

Decided  September,  1878. 

Wliere  evideooe  existed,  bat  wm  inadyertentlj 
not  i«odaoed  on  the  IriaL  IMd,  That  the 
light  to  make  an  order  vaoatlDg  flndlnge  and 
aUowing  such  evidenoe  to  be  introdnoed  Is 
an  inherent  power  Tested  in  the  Court,  and 
that  the  power  granted  by  g§  724,  788  of 
the  Code  is  ample  to  sustain  sueh  an  order. 

This  action  was  bronght  to  obtain 
a  decree  cancelling  certain  mortgages 
made  by  the  appellant's  ancestor,  on 
tlie  ground  of  failure  of  consideration, 
A  trial  was  had  and  a  decision  ren- 


dered in  favor  of  the  appellants  on 
all  the  issues,  and  findings  were  signed 
and  delivered. 

Thereafter  the  respondent  moved 
that  the  findings  be  vacated  on  tho 
ground  that  the  attorney  who  tried 
the  case  had,  through  inadvertence, 
not  properly  brought  out  as  evidence 
and  presented  to  the  Court  for  its  con- 
sideration certain  certificates  which 
were  in  his  possession  during  the 
trial.  These  certificates  were  in- 
dorsed upon  assignments  of  the  mort- 
gages in  question,  and  by  them  the 
appellant's  ancestor,  who  made  the 
mortgages,  certified  as  to  the  amount 
due  on  tlie  mortgages,  and  that  there 
was  no  offset  to  or  defence  to  the 
same. 

The  motion  was  granted  and  an 
order  was  thereupon  entered.  Frook 
this  order  this  appeal  is  taken. 

Henry  J.  ScKencky  for  applts. 

Whigate  A  CuUen^  for  respts. 

Heldy  That  tlie  order  appealed  from 
was  a  mere  exercise  of  the  inherent 
power  vested  in  the  Court  5  Abb., 
487 ;  42  Barb,  650. 

Moreover  the  power  granted  by 
§§  724,  783  of  the  Code  is  ample  to 
snstain  the  order. 

Ildd  alaOy  That  the  granting  of 
the  order  was  a  reasonable  and  jutft 
exercise  of  discretion. 

Order  affirmed  with  $10  costs. 

Opinion  by  Gilbert^  J. 


MORTGAGE.      ESTOPPEL. 

LIEN. 

N.  T.   SuPBEMB  CouBT.     Gknxbal 
Term.    Third  Dkft. 

Calvin  H.  Gaylord,  ex'r,  appU,^  r. 

Asa  Knapp,  Te9pt. 

Decided  September,  1878. 

A  recital  in  a  mortgage  of  the  execution  oC  a 
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bond  does  not  estop  the  mortgagor  from  de- 
Bying  that  any  bond  was  ever  ezecated. 

A  vendor  has  no  lien  for  the  pniohaae-money 
upon  a  sale  of  land,  where  secnritj  is  taken 
by  him  from  the-yendee. 

Where  there  is  a  pre-existing  debt,  and  a  mort- 
gage without  bond  or  separate  instrument 
or  oovenant  is  taken  by  the  creditor,  as  ool- 
lateral  to  suoh  debt,  it  seems  that  such  debt 
remains  notwithstanding  the  mortgage,  and 
that  if,  upon  foreclosure,  the  land  is  insuffi- 
cient to  pay  the  debt,  the  creditor  may  re- 
sort to  his  debtor  for  the  balance ;  and  that, 
in  such  a  case,  th4  rule  laid  down  in  1  B.  8., 
m.  p.  738,  §  169  (189),  confining  the  reme- 
dies of  the  mortgagee  to  the  lands  mort- 
gaged, does  not  apply. 

This  action  was  brought  to  i^cover 
a  deficiency  upon  a  foi'eclosnre.  The 
plaintiff  claims  that  a  bond  was  exe- 
cuted when  the  mortgage  was  given 
to  his  testator,  and  the  mortgage  re- 
cited the  bond.  No  bond  was  pro- 
duced, and  the  defendant  denied  exe- 
cution of  a  bond.  The  referee  found 
that  no  bond  was  given — ^that  no  ex- 
press oovenant  to  pay  the  purchase- 
money  was  contained  in  the  inort- 
gage,  and  dismissed  the  complaint. 
Wvi,  H,  JlecoXj  for  applt. 

A,  McDanelly  for  respt. 

Held,  That  the  recital  of  the  exe- 
cution of  the  bond  in  the  mortgage 
did  not  estop  the  mortgagor  from  de- 
nying its  execution.  The  mortgage 
was  valid  without  a  bond,  and  it  is 
not  necessary  to  its  validity  that  the 
mortgagor  be  estopped.  As  there 
was  no  bond,  the  remedy  of  the  mort- 
gagee was  confined  to  the  land.  The 
plaintiff  urges  that  there  was  a  debt 
contracted,  which  has  been  paid  only 
in  part,  and  that  therefore  he  has  an 
action  on  the  debt  for  the  balance. 
We  are  not  prepared  to  say  that  this 
may  not  be  so,  where  there  has  been 
a  pre-existing  debt  and  a  mortgage 
without  bond  or  separate  instrument 


or  covenant  is  taken  as  collateral  to 
such  a-debt.  2  Barb.  Oh.,  559.  But 
where  there  has  been  no  pre-existing 
debt,  and  a  mortgage  is  given  to  se- 
cure the  payment  of  a  sum  of  money, 
then  we  think  the  mortgagee's  reme- 
dies are  confined  to  the  land,  unless  he 
has  taken  an  express  covenant  for  the 
payment,  or  a  bond  or  other  separate 
instrument  to  secure  the  same.  The 
plaintiff  claims  an  equitable  lien  for 
the  purchase-money,  but  no  such  lien 
exists  where  a  mortgage  has  been 
taken.  And  if  there  were  such  a  lien 
it  would  not  avail  plaintiff,  for  the 
premises  which  were  sold  to  the  de- 
fendant have  already  been  foreclosed 
under  the  mortgage  given  for  the 
purchase-money. 

Judgtnent     affirmed,    with     costs 
against  plaintiff  as  executor. 

Opinion    by    Learned,    P.    J.  / 
Boardnian  and  Tappan^JJ.,  concur. 


REFEREE.      FINDINGS    OF 

FACT. 
N.  Y.  Supreme  Court.     General 
Teric    Second  Dbpt. 
James  Bigler    et    al.,  respta.,    v. 
William     Pinkney,    survivor,    Ac, 
appU. 
Decided  September,  1 878. 

A  referee  oannot  be  oompeUed  to  find  a  partio- 
Qlar  fact  nnleas  anoh  f aot  be  proved  bj  on* 
oontroverted  testimony. 

An  appeal  by  the  defendant  from 
a  judgment  in  favor  of  the  plaintiffs, 
entered  upon  a  report  by  a  referee, 
and  also  from  an  order  made  at  Spe- 
cial Term,  refusing  the  defendant's 
application  to  have  the  cause  sent 
back  to  the  referee  for  additional  find- 
ings of  fact. 

Eugene  A.  Brewster,  for  respts. 

Jamee  K.  Hilly  for  applt. 
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Hddy  The  referee  properly  re- 
fused to  find  tliQ  defendant's  request. 
A  referee  cannot  be  compelled  to 
find  a  particular  fact  unless  such  fact 
be  proved  by  uncontroverted  testi- 
uiony. 

The  order  of  the  Special  Term 
was  con-ect 

None  of  the  objections  of  the  de- 
fendant to  tlie  findings  ought  to  be 
sustained. 

Judgment  affirmed,  with  costs. 

Opinion  by  Gilbert^  J. 


CHATTEL  MORTGAGK 

n.  y.   sufbemb    goubt.      gsnkral 

Teem.    Tuibd  Drpt. 

Jerome  C.  Dntcher,  re^tptj  v.  John 
S.  Swartwood,  applt. 

Decided  September,  1874. 

The  Court  chaiged  that  a  chattel  mortgage 
was  fraudulent  as  to  creditors  because  the 
mortgagee  agreed  that  the  mortgagor  might 
remain  in  possession  and  sell  the  property. 
But  further  charged  that  if  the  juiy  found 
the  mortgagee  took  possession  under  his 
mortgage  in  good  faith  and  not  with  intent 
to  defraud  the  mortgagor's  creditors,  that 
then  the  mortgagee  could  hold  the  goods 
air&inst  judgment  creditors  of  the  mortga- 
gor whose  indebtedness  liad  accrued  before 
the  mortgagee  took  possession.  Heid^  Error. 
If  the  mortgage  was  fraudulent,  no  subae- 
quenUact  of  the  mortgagee  oould  make  it 
valid. 

On  September  25,  1875,  one  G. 
executed  a  chattel  mortgage  on  goods 
then  in  his  store  to  plaintiff.  It  was 
to  cover  also  all  the  goods  brought 
into  the  store  by  G.  before  settle- 
ment of  the  demand.  It  was  agreed 
ttiat  G.  was  to  go  on  and  sell  the 
mortgaged  pi*operty  as  in  a  retail 
store,  and  also  the  property  he  might 
thereafter  bring  into  the  store.  Jan- 
nary  24, 1876,  the  plaintiff  took  pos- 
session under  his  mortgage  for  a  fail- 
Vol  7.— No.  9*. 


ure  to  pay  an  instalment  due.  Threo 
days  after,  judgments  were  obtained 
by  creditors,  whose  indebtedness  had 
accrued  prior  to  January  24,  1876, 
and  the  defendant,  a  depaty  sheriff, 
levied  under  executions  issued  under 
these  judgments  and  sold  all  the 
property.  The  plaintiff  sues  for  all 
the  goods  to  tlie  extent  of  paying  his 
mortgage.  The  Circuit  Judge  charged 
that  the  mortgage  was  fraudulent  as 
to  creditors,  but  also  charged  tliat  if 
tlie  jury  found  that  plaintiff  acted  in 
good  faith  in  taking  possession  on 
January  26th,  and  not  with  intent  to 
defraud  G.'s  creditors,  then  plaintiff 
was  entitled  to  recover. 

He  also  charged  that  had  the  sher- 
iff levied  before  the  mortgagee  took 
pc^session,  his  levy  would  have  been 
good.     The  plaintiff  had  a  verdicts 

S.  C.  Keder^  for  applt. 

M,  M,  Mead^  for  respt. 

Heldy  Erix>r.  The  mortgage  was 
void  as  to  creditor,  both  because  the 
mortgagor  remained  in  possession 
and  sold  the  goods,  and  because  it 
covered  after-acquired  property,  ^j 
creditors,  in  the  statute,  is  not  meant 
judgment  creditors  alone.  Any  one 
who  becomes  a  creditor  while  the 
goods  are  in  possession  or  under  the 
control  of  the  mortgagor  is  protected. 
The  plaintiff  took  possession  under 
the  mortgage  and  not  otherwise.  The 
judgments  were  recovered  for  debts 
incurred  before  the  mortgagee  took 
possession.  The  good  faitli  of  the 
mortgagee  in  taking  possession  does 
not  avail  him.  Where  a  man  ap- 
peal's to  be  owner  of  property,  he  is 
trusted  accordingly,  and  if  the  mort- 
gagee may  take  possession  at  any  time 
in  good  faith,  and  thereby  validate 
the  mortgage,  and  at  the  same  time 
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defeat  creditors  who  have  become 
such  upon  the  faith  of  the  apparent 
ownership  of  tlie  mortgagor,  then  the 
arrangement  becomes  a  trap,  which 
the  mortgagee  may  spring  at  any 
time.  Aside  from  the  mortgage,  G. 
might,  on  January  24:th,  have  turned 
over  to  the  plaintiff  goods  in  payment 
of  a  just  debt.  liut  no  such  claim  is 
made.  The  plaintiff  took  possession 
solely  under  a  mortgage  which  was 
fraudulent  as  to  creditors  represented 
by  the  defendant. 

Judgment  reversed.  New  trial 
granted.     Costs  to  abide  event. 

Opinion  by  Learned,  1\  J.  /  Tap- 
pauy  J,y  concui-s. 


CONSTITUTIONAL  LAW. 
N.  Y.  CouET  OF  Appeals. 
In  re  confirmation  of  report  of 
Commissioners    of    Assessment    for 
grading,     &c.,     certain    streets     in 
Brooklyn. 
Decided  June  4, 1878. 

If  a  local  act  contains  a  subject  which  is  prop- 
erly expressed  in  the  title,  it  is  yalid  as  to 
that  subject,  although  invalid  as  to  a  sub- 
ject not  expressed. 

The  leg^lature  has  power  to  determine  where 
and  when  the  streets  of  a  city  shall  be 
opened,  and  their  width  and  mode  of  im- 
proTement,  and  the  Courts  cannot  review 
its  action  in  such  matters. 

An  act  to  open  and  widen  certain  streets  in 
the  cii^  of  Brooklyn  contained  a  provision 
that  the  Commissioners  of  Prospect  Park 
should  by  resolution  fix  a  district  of  assess- 
ment, and  that  the  commissioners  appointed 
to  estimate  the  expenses  and  damage  of 
such  improvement  should  apportion  and 
assess  the  amount  thereof  upon  property 
benefited  **  within  the  district  of  assess- 
ment." Mddj  That  these  provisions  did  not 
render  the  act  unoonstitutionaL 

The  assessment  in  question  was 
assailed  on  the  ground  that  the  legis- 
lation which  purported  to  authorize 


the  improvements  was  unconstitu- 
tional and  void,  and  that  the  pro- 
ceedings taken  were  irregular  and 
unauthorized.  The  statute  in  ques- 
tion was  Chapter  631  of  the  Laws  of 
1868,  which  was  amended  by  Chapter 
710,  Laws  of  1872,  Chapter  592, 
Laws  of  1873,  and  Chapter  588, 
LsCwB  of  1874.  This  act  provided 
for  the  widening  and  improvement 
of  certain  streets  in  the  city  of 
Brooklyn  ;  that  the  commissioners  of 
Prospect  Park  shall,  before  any  as- 
sessment is  made  for  said  improve- 
ment, by  resolution  fix  a  district  of 
assessment,  beyond  which  the  assess- 
ment shall  not  extend ;  that ,  the 
Court  shall  appoint  commissioners  to 
estimate  the  expense  and  damage  of 
said  improvement,  who  shall  appor- 
tion and  assess  the  amount  theroof 
in  such  manner  as  they  shall  deem 
just  and  equitable  upon  the  lands 
and  premises  in  their  judgment  bene- 
fited thereby  within  the  district  of 
assessment 

-ff .  F.  Tracy  J  for  applts. 

W.  C.  De  Witty  for  respts. 

Ileldy  That  the  act  was  not  ren- 
dered unconstitutional  by  the  pro- 
vision authorizing  the  park  commis- 
sioners to  determine  tlie  district  of 
assessment,  and  empowering  the  com- 
missioners of  estimate  appointed  in 
the  proceedings  to  assess  only  such 
lands  as  would  in  their  opinion  be 
benefited  by  the  improvement. 

The  legislature  has  power  to  deter- 
mine where  and  when  the  streets  of 
a  city  shall  be  opened,  and  their 
width  and  mode  of  improvement, 
and  the  Courts  cannot  sit  in  review 
upon  its  action  in  such  matters. 

If  a  local  act  contains  a  subject 
I  which  is  properly  expressed  in  the 
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title,  it  is  valid  as  to  that  subject,  al- 
tliough  invalid  as  to  a  subject  not 
expressed.  66  K  Y.,  261 ;  50  Id., 
653. 

Order  of  General  Term,  affirming 
order  of  Special  Term  confirming 
assessment,  affirmed. 

Opinion  bj  Earl^  J.    All  concur. 


CONSTITUTIONAL  LAW. 
CLOUD  ON  TITLE. 
N.  Y.  Court  of  Appeai^. 
Stnart,  applLj  v.  Palmer,  collector, 
&c.,  respt. 

Decided  June  18, 1878. 

Chap.  217,  Laws  of  1869,  as  amended  by 
Chap.  619,  Laws  of  1870,  which  authorizes 
assessments  for  benefits  wiLhoat  any  notice 
to,  or  hearing  of,  or  an  opportunity  to  be 
heard  by  the  owners  of  property  to  be  as- 
sessed, is  unconstitutional  as  being  in  viola- 
tion of  the  provision  of  the  constitution, 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  propertiy  without  due  process  of 
law,  and  an  assessment  imposed  under  such 
statute  Ib  not  a  doud  on  the  title. 

This  was  an  action  in  eqaity  to 
vacate  an  assessment  imposed  on 
plaintiff's  real  estate  on  tlie  ground 
that  it  was  a  cloud  upon  the  title. 
The  statute  under  which  the  assess- 
ment was  imposed  (CJhap.  217,  Laws 
of  1869,  as  amended  by  Cliap.  619, 
Laws  of  1870)  did  not  make  pro- 
vision for  any  notice  to,  or  hearing  of, 
or  any  opportunity  to  be  heard  by 
the  owners  of  the  property  to  be 
aMessed. 

James  B,  AdamSy  for  applt. 

Philip  S.  Crooke^  ior  respt. 

Heldj  That  the  acts  under  which 
the  assessment  was  imposed  were  un- 
constitutional, and,  as  no  assessment 
oonld  be  legally  imposed,  the  assess- 
ment in  question  was  not  a  cloud  on 
title;  and  this  action  could  not  be 


maintained.  48  K  Y.,  486  ;  59  Id., 
280. 

The  provision  of  the  Constitution 
that  no  pei*son  shall  be  deprived  of 
his  life,  liberty,  or  property  without 
due  process  of  law  is  not  confined  to 
judicial  proceedings,  but  extends  to 
every  case  which  may  deprive  a  citi- 
zen of  life,  liberty,  or  property, 
whether  the  proceeding  be  judicial, 
administrative,  or  executive  in  its  na- 
ture. 30  Mich.,  201 ;  17  Alb.  L.  J., 
223.  Due  process  of  law  requires 
an  orderly  proceeding  adapted  to  the 
nature  of  the  case,  in  which  the  citi- 
zen has  an  opportunity  to  be  heard, 
and  to  defend,  enforce,  and  protect 
his  rights.  12  N.  Y.,  209 ;  13  Cal., 
325  ;  31  K  Y.,  574 ;  51  Barb.,  414 ; 
6  Lans.,  92 ;  35  N.  Y.,  238 ;  49  Id., 
243 ;  65  Id.,  263 ;  18  IIow.  U.  S., 
272. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, afiirmed. 

Opinion  by  £drlj  J,  All  concur. 
Churchy  Ch.  J.y  Folger  and  MiUer^ 
JJ.y  concur  in  result 


INDORSEMENT.     CONSIDEEA. 

TION. 

N.  Y.  CouBT  OF  Appeals. 
Jaffray  et  al.,  respts.y  v.   Brown, 
impl'd,  &c.,  applL 

Decided  September  17, 1878, 

Plaintiffs  sold  certain  goods  to  one  M.,  and 
took  his  note  therefor  payable  to  their  order. 
Afterwards,  claiming  that  the  purchase  was 
fraudulent,  plaintiffs  threatened  to  rescind 
the  sale  and  re-po8»ess  themselves  of  the 
goods.  In  order  to  settle  the  matter  M. 
procured  the  defendant  to  indorse  the  note, 
stating  to  her  at  the  same  time  that  he 
expected  to  meet  it  when  due,  and  that 
plaintifb  wanted  an  indorser.  HAdy  that 
there  was  a  sufficient  consideration  to  bind 
the  indoEser)  and  that  the  form  of  the  note 
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did  not  preclude  a  recoTery  against  defend- 
ant as  indorser,  she  knowing  when  she  in- 
doEsed  that  the  indorsement  was  intended 
for  plaintiff's  secarity. 
Affirming  S.  C,  4  W.  Dig.,  902. 

This  action  was  brought  upon  a 
promissory  note  in  the  ordinary  form, 
made  by  defendant  M.  to  the  order 
of  plaintiffs,  and  indoreed  by  B.,  the 
appellant.  It  appeared  tliat  the  note 
was  given  for  the  price  of  goods  sold 
and  delivered  by  plaintiffs  to  M.,  who 
was  then  about  opening  a  store  for 
tlieir  sale.  Soon  after  their  delivery 
plaintiffs  asserted  that  M.  had  misrep- 
resented his  pecuniary  circumstances, 
and  that  they  were  therefore  entitled 
to  rescind  the  sale  and  re-possess 
themsel  ves  of  the  goods.  M.  proposed 
to  give  further  security,  and  it  was 
settled  by  M.  procuring  the  indorse- 
ment of  B.,  and  the  claim  for  a  return 
of  the  goods  was  thereupon  relin- 
quished. M.  testified  to  the  above 
facts,  and  that  the  note  was  redeliv- 
ered to  him,  and  he  requested  B.  to 
indorse  it  for  his  accommodation, 
stating  that  he  expected  to  meet  the 
note  when  due,  that  plaintiffs  wanted 
to  be  secured,  wanted  an  indorser. 

Samuel  J,  Crooke,  for  applt 

Isaac  L.  MUler^  for  respts. 

Udd^  That  the  form  of  the  note 
did  not  preclude  a  recovery  by  plain- 
tiffs against  B.  as  indorser,  she  know- 
ing when  she  indoi-sed  it  that  her  in- 
dorsement was  intended  for  their  secu- 
rity, 19  N.  Y.,  227 ;  47  Id.,  2(15  ;  that 
the  statements  made  by  M.  to  B., 
when  her  indorsement  was  secured 
were  sufficient  to  render  her  liable  as 
«urety  for  M. ;  that  the  considera- 
tion between  M.  and  the  plaintiffs 
was  sufficient  to  bind  the  indorser ; 
that,  there  being  nothing  to  show  that 


plaintiff's  claim  of  fraud  was  not 
made  in  good  faith,  it  was  not  neces- 
sary to  establish  that  it  was  well 
founded. 

Order  of  General  Term,  reversing 
judgment  dismissing  complaint,  af- 
firmed and  judgment  absolute  for 
plaintiffs  on  stipulation. 

Opinion  by  RapaUOy  J. 

All  concur,  except  Miller  and 
^arly  JJ.^  absent. 


DEPOSITIONS.       CORPOEA- 

TIONS. 
N.  Y.  Court  of  Appea^ls. 
The  People,  ajpplts.^  v.  The  Mutual 
Gaslight  Co.  of  Brooklyn,  respL 

Decided  September  24,  187S. 

The  word  "  party,"  as  used  in  §  870  of  the 
Code  of  CivU  Procedure,  means  a  plaintiff 
or  defendant,  and  cannot  be  extended  to  tho 
officers,  servants,  agents,  and  employees  of 
the  parties,  whether  such  parties  be  corpor- 
ations or  natural  persons. 

Affirming  S.  0.,  6  W.  Dig.,  459. 

This  was  an  action  in  the  natni-e 
of  quo  warranto  to  declare  forfeited 
defendant's  charter,  on  the  ground 
that  one-half  of  its  capital  stock  was 
not  paid  in  within  the  time  required 
by  law.  The  answer  interposed  by 
defendant  was  verified  by  S.,  one  of 
its  dii'ectors.  It  alleged  that  one- 
half  of  the  capital  stock  had  been  paid 
in.  An  order  was  obtained  after 
issue  joined,  under  §  870  of  the  Code 
of  Civil  Procedure,  authorizing  an 
examination  of  a  party  to  an  action 
before  trial,  at  the  instance  of  an  ad- 
verse party,  to  examine  S.  before 
trial,  on  the  ground  that  a  corpora- 
tion defendant  may  be  so  examined 
by  an  examination  of  one  of  its  direc- 
tors* 
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This  ord<)r  -was  reversed  by  the 
General  Term. 

Winchester  Britton^  for  appltB. 

Wheeler  II.  Peckham^  for  respt. 

Heldy  No  error ;  that  as  the  re- 
spondent was  the  sole  defendant, 
the  statute  as  to  parties  did  not  au- 
thorize the  examination  of  S. ;  that 
the  word  "party,"  as  used  in  said 
statute  and  pi'evious  similar  statutes, 
means  a  plaintiff  or  defendant,  and 
cannot  be  extended  to  the  officers, 
servants,  agents,  and  employees  of 
the  parties,  whether  such  parties  be 
corporations  or  natnral  persons.  1 
itobt,  610 ;  48  Barb.,  622  ;  9  Vroom. 
(N.  J.)  272. 

Mix  V.  Andes  Ins.  Co.,  7  W.  Dig., 
63;  9  Hun,  397,  distinguished. 

Order  of  General  Term,  reversing 
order  of  Special  Term,  affirmed. 

Opinion  by  Iland^  J.  All  concur, 
except  Miller  and  Early  JJ.j  absent. 


BANKRUPTCY.  PROVISIONAL 
WARRANT. 
N.  Y.  CouBT  OF  Appeals. 
Doyle  et  al.,    respts.^  v.   Sharpe, 
€^pplL 

Decided  June  18, 1878. 

Section  40  of  the  Bankrupt  Act  (IT.  S.  R.  8., 
§  50^),  which  provides  for  the  issaing  of  a 
piOTisional  warrant,  relates  to  property  which 
helonga  to  the  allied  bankrupt,  and  such 
as  is  in  his  possession  and  under  his  control, 
and  cannot  be  extended  so  as  to  embrace 
property  belong^g  to  or  in  the  possession 
of  another  person,  which  such  person 
daims  to  own,  or  in  regard  to  which  a 
serious  dispute  exists,  even  if  it  is  alleged 
that  such  property  has  been  tranaf erred  in 
^violation  of  the  act. 

This  action  was  brought  to  recover 
the  value  of  a  stock  of  dry  goods 
which  was  seized  by  defendant,  a 
United  States  marshali  as  the  prop- 


erty of  L.  &  O.,  bankrupts.  It  ap- 
peared that  the  goods  had  been  sold 
and  transferred  to  plaintiffs  before 
the  proceedings  in  bankruptcy  were 
instituted,  and  that  they  claimed  to 
own  them  when  the  seizure  was 
made.  Defendant  justified  his  seiz- 
ure under  a  warrant  issued  in  the 
bankruptcy  proceedings  under  §  40, 
of  the  Bankrupt  Act  (U.  S.  R.  S., 
§  5024),  which  directed  him  to  take 
possession  of  all  the  property  and 
effects  of  the  debtors  and  safely  keep 
the  same  until  the  further  order  of 
the  Court. 

D.  M.  Porter,  for  applt 

Wm.  II.  AriirOuXy  for  respts. 

Held,  Tljat  the  provision  of  the 
Bankrupt  Act  (§  40)  nnder  which 
the  goods  were  seized,  relates  to 
property  which  belongs  to  the  judg- 
ment de1>tor  and  such  as  is  in  his 
possession  and  over  which  he  exer- 
cises control,  and  cannot  be  extended 
in  its  operation  so  as  to  embrace 
property  belonging  to  or  in  the  pos- 
session of  another  person,  which  such 
person  claims  to  own,  or  in  regard  to 
the  ownership  of  which  a  serious 
dispute  exists,  even  if  it  is  alleged 
that  such  property  has  been  trans- 
ferred in  violation  of  some  provision 
of  the  Bankrupt  Act.  12  N.  B.  R, 
403;  16  Minn.,  426;  14  Wal.,  419; 
12  N.  B.  R.,  188,  479,  860 ;  16  Wal., 
551 ;  18  Minn.,  414. 

Judgment  of  General  Term,  af- 
firming  judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  MUler^  J.  All  con- 
cur. 
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STOCKHOLDEUS. 
N,  T.   Supreme  Court.      General 
Term.    Second  Dept. 
The  Birmingham  National  Bank, 
respt.y  y.  James  K.  Masser  et  al., 
applts. 
Decided  September,  1878. 

Where  a  personal  liability  for  a  debt  owed  by 
a  corporation  is  sought  to  be  enforced 
against  a  stockholder  thereof,  on  the  ground 
that  the  capital  stock  of  the  company  has 
not  been  paid  in,  Heild^  That  the  statute 
specifies  that  no  such  liability  exists  unless  a 
suit  for  the  collection  of  the  debt  is  brought 
against  the  company  within  one  year  after 
the  debt  is  due. 

Where  the  plaintiff  who  held  claim  against  a 
corporation  joined  in  proceedings  to  force 
the  corporation  in  bankruptcy,  and  proved 
his  claim  against  the  same,  Hddy  That  this 
was  not  a  suit  against  the  corporation  under 
the  statute,  and  as  the  plaintiff  elected  to 
take  this  remedy  rather  than  his  rights 
under  the  State  laws,  though  his  right  of 
action  was  suspended  by  these  proceedings, 
he  cannot  take  advantage  of  his  own  act 
to  defeat  the  statute.  Held  alsOy  That  §  24, 
Laws  of  1848,  Chap.  40,  is  a  positive  require- 
ment constituting  a  condition  precedent  to 
enforcing  a  claim  against  a  stockholder,  and 
that  suit  must  be  brought  as*  specified. 

This  action  was  brought  to  recover 
of  defendants,  as  stockholders  in  the 
American  Shovel  Company,  the 
amount  of  certain  loans  made  by 
plaintiff  to  said  company  while  de- 
fendants were  such  stockholdera. 
The  capital  stock  of  the  said  com- 
pany had  not  been  paid  in.  Pro- 
ceedings in  involuntary  bankruptcy 
were  instituted  against  said  company 
by  the  plaintiff  and  other  creditors. 
Thereafter  tlie  company  was  adjudi- 
cated a  bankrupt.  In  these  proceed- 
ings the  plaintiff  had  duly  proved  its 
claims,  but  had  obtained  no  judgment 
against  the  company. 

The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  does 


not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

This  demurrer  was  overruled,  and 
thereupon  the  defendants  appeal  to 
this  Court. 

D.  S.  Eitterhand^  for  applts. 

Michael  H.  Cardozo^  for  respt. 

Eeld,  That  §  24  of  the  Laws  of  184S, 
Chap.  40,  being  the  statute  authorizing 
the  formation  of  corporations  for 
manufacturing  purposes,  so  limits 
§  10  of  same  statute,  that  a  stock- 
holder is  not  personally  liable  for  a 
debt  of  his  corporation  unless  a  suit 
for  the  collection  of  such  debt  shall 
be  brought  against  such  company 
within  one  year  after  the  debt  shall 
become  due. 

In  Lindsay  v.  Simonds,  2  Abb.  U. 
S.,  69,  it  was  held  that  suit  must  also 
be  consummated  by  judgment  and 
execution. 

Ildd  alsOj  That  the  proceedings  in 
bankruptcy  were  not  a  suit  within  the 
meaning  of  the  statute.  That  they 
did  not  destroy  the  right  of  action 
against  the  company.  6  Otto,  656 ; 
59  N.  Y.,  548 ;  53  N.  T.,  123.  That 
though  the  right  of  action  was  sus- 
pended, the  plaintiff,,  being  one  of 
the  petitioners,  cannot  take  advantage 
of  his  own  act  to  defeat  tlie  statute. 
Plaintiff  elected  to  pureue  the  remedy 
afforded  by  the  Bankrupt  Act  and 
forego  the  State  remedies. 

Held  alao^  That  the  Court  could 
not  interfere  with  the  positive  require- 
ments of  the  statute. 

Order  appealed  from  reversed, 
and  order  sustaining  the  demurrer  to 
be  entered,  with  costs  and  disburse- 
ments. 

Opinion  by  Gilbert^  J. 
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REFEREE'S  SALE. 

it,    t.   sufbeme    coubt.    general 
Tebm.     Skconb  Deft. 

Alfred  Dickinson,  e^jCr^plff,^  v.  Al- 
exander Dickie  et  al.,  deft8. 

Decided  September,  1878. 

In  a  foreoloenre  sale  all  tho  parties,  save  a 
judgment  debtor  who  was  not  represented, 
did  not  appear,  and  could  not  be  found, 
consented  to  tbe  appointment  of  a  referee 
to  sell  the  property.  Ueld^  A  sale  by  such 
referee  is  in  accordance  with  the  judgment, 
and  objection  to  the  title  passed  by  such 
sale,  on  the  ground  of  the  non-consent  of 
such  judgment  debtor,  is  not  well  taken. 

In  February,  1877,  judgment  of 
foreclosure  and  sale  was  entered  in 
this  action.  The  plaintiff  and  all  tbe 
defendants,  save  one,  who  was  not 
represented,  could  not  be  found,  and 
did  not  consent  or  object  thereto,  c<^n- 
sented  to  the  appointment  of  one  S. 
to  sell  the  property. 

S.,  as  such  referee,  sold  the  prem- 
ises to  plaintiff,  who  agreed  there- 
after to  sell  the  same,  but  the  vendee 
fiualfy  objected  to  the  title,  on  the 
ground  that  the  one  defendant  had 
not  consented  to  the  appointment  of 
S.  as  referee,  and  that  in  such  case  of 
noD-consent,  the  sale,  to  be  valid, 
should  have  been  made  by  the  sheriff 
of  Kings  County.  The  interest  of 
said  defendant  was  that  of  a  judg- 
ment creditor. 

Plaintiff  moves  to  compel  said  pur- 
diaser  to  take  title. 

The  case  was  submitted  to  the 
General  Term. 

Held^  The  sale  as  made  was  in  ac- 
cordance with  the  judgment.  At 
most,  it  was  a  mere  irregularity  in 
practice,  which  the  parties  in  suit 
might  have  waived.  Such  possible 
waiver  is  the  test  between  irregularity 


and  nullity.  Clapp  v.  Graves,  26  N. 
Y.,  418.  Since  tlie  Court  had  juris- 
diction of  the  parties  and  the  subject 
matter,  the  judgment  was  valid,  even 
if  it  were  erroneous  in  directing  the 
sale  by  a  referee.  The  objection  to 
the  title  is  not  well  taken. 

Judgment,  with  costs,  for  plaintiff. 

Opinion  by  Gilbert^  J. 


FACTORS.    DEL  CREDERE 
COMMISSION. 
N.  T.  Supreme  Court.      General 
Term.     Second  Dept. 
The  Converseville  Company,  appU,^ 
V.  The  Chambersbnrg  Woollen  Com- 
pany et  al.,  re8pt8.y  and  John  L.  Hill, 
applt. 

Decided  September,  1878. 

Where  parties  consigrned  g^ods  to  be  sold 
under  a  dd  credere  commission,  and  the 
goods  so  consigned  being  subsequently  sold, 
and  the  proceeds  from  snch  goods  traced, 
Hddy  The  consignor  is  entitled  to  such 
proceeds.  Udd  aleo^  That,  between  per- 
sons so  consigning  goods  and  those  holding 
them  under  such  a  commission,  the  fidu- 
ciary relation  of  principal  and  agent  exists ; 
that  the  general  property  in  the  goods  re- 
mains  in  the  consignor,  and  that  he  may  re- 
claim the  goods  at  any  time  by  paying  the 
factor's  advances  and  commissions. 

The  Supreme  Court  has  power  concurrent 
with  that  of  the  County  Court  to  order  as- 
signees to  account,  and  make  distribution 
among  creditors. 

This  was  an  action  broujjht  to  de- 
termine  to  whom  certain  moneys  held 
by  n.,  the  assignee  of  an  insolvent 
firm,  Thomas  &  Co.,  properly  be- 
longed. 

T.  &  Co.  carried  on  a  commission 
business  in  New  York  City,  and  were 
selling  goods  of  plaintiffs  under  a 
del  credere  commission.  At  the  same 
time    they  were  selling    goods    for 
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Yarious  other  .consignors.  At  the 
time  of  their  faihire  and  assignment 
to  H.,  they  were  heavily  indebted  to 
their  consignors.  Their  assignee  col- 
lected moneys  duo  them  as  payment 
for  these  consigned  goods  which  tliey 
had  sold.  The  consignors  could 
trace  the  proceeds  of  their  goods,  and 
demanded  that  the  money  held  by 
the  assignee  should  be  paid  them, 
while  the  general  creditors  and  the 
assignee  claimed  that  a  general  divi- 
dend among  all  the  creditor  should 
be  declared.  The  plaintifiFs  also 
claimed  that  T.  &  Co.,  having  appro- 
priated moneys  which  belonged  to 
thein,  and  having  made  advances 
with  this  money  on  goods  of  other 
consignors,  they  were  entitled  to  have 
the  same  refunded  to  them  out  of 
funds  held  by  the  assignee  and  be- 
longing to  such  consignoi-s. 

An  order  was  granted  enjoining 
the  assignee  from  disposing  of  mon- 
eys in  his  hands  for  the  purpose  of 
paying  a  general  dividend,  and  from 
making  any  use  thereof  excepting  to 
pay  the  same  to  the  respective  con- 
signors. From  this  order  the  plain- 
tiffs now  appeal,  and  the  assignee 
also  appeals  from  so  much  of  it  as 
draws  any  distinction  between  the 
funds  in  his  hands. 

Sidney  S.  Harris^  for  applt. 

Ely  cj&  Smithy  for  applt.  Hill. 

Strong  &  Spier^  for  respts. 

Ileld^  "Whei-e  parties  consigned 
goods  to  be  sold  under  a  del  credere 
commission,  and  the  goods  so  con- 
signed were  subsequently  sold,  and 
tiie  proceeds  traced,  the  consignor  is 
entitled  to  snch  proceeds. 

Parties  holding  goods  on  snch  a 
commission  are  merely  factors  for 
the  cousignorSy  and  the  fiduciary  re- 


lation of  principal  and  agent  exists 
between  them. 

Held  alsOy  The  fact  that  the  price 
of  goods  is  guaranteed  to  tlie  con- 
signor does  not  alter  title  to  the 
goods.  The  general  property  in  the 
articles  is  in  the  consignor,  and  also 
the  general  property  in  the  proceeds. 
Unsold  goods  and  proceeds  of  sales 
are  subject  to  factoi-s'  liens  for  ad- 
vances and  commissions.  Hare  v. 
Wallace,  Am.  Sea.  Ca.,  802 ;  10  Hnn, 
589.  The  factors'  contract  of  guar- 
anty is  a  security  to  the  principal, 
and  works  no  other  change  between 
the  parties. 

Held  alsOy  That,  where  one  con- 
signor, A.,  claimed  the  factor  had  ap- 
propriated money  paid  him  as  pro- 
ceeds of  A.'s  goods,  and  had  paid 
such  money  as  an  advance  to  B.  for 
goods  consigned  by  him,  and  where 
A.  demanded  that  the  assignee  of  the 
factors  who  held  moneys  belonging 
to  B.  should  refund  the  money  so  ad- 
vanced, it  would  not  be  proper  for 
the  assignee  to  refund  this  money. 
A.  must  firet  have  an  action  for 
money  had  and  received  by  B.,  and 
prove  his  claim,  before  the  Court 
would  declare  a  lien  existed  on  funds 
held  as  in  the  present  case. 

Held  alsOy  That  the  Supremo 
Court  has  power  concurrent  with  that 
of  the  County  Court  to  order  as- 
signees to  account,  and  make  distri- 
bution among  creditors. 

Order  affirmed,  without  costs. 

Opinion  by  Gilbert^  J, ;  Dyhman, 


\,  concurring. 
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TAX    COLLECTORS.     LIABIL- 

ITY. 

SupREMB  Court  of  Missoubl 

Rannej  y.  Bader. 

A  tax  oollector  who  has  collected  an  illef^ 
tax  is  not  liable  to  be  saed  therefor.  He 
need  only  inqoize  whether  the  property 
was  taxable  in  any  form  and  need  not  trou- 
ble himself  about  the  regnlarity  of  the  pro- 
ceedings. If  the  tax-list  shows  jurisdiction, 
he  is  protected. 

The  remedy  of  the  taxpayer,  where  an  assess- 
ment is  illegal,  must  be  by  a  proceeding  to 
.  arrest  the  execution  of  such  assessment; 
thi»  may  be  done  by  certiorari^  bill  in  equity, 
or  injunction. 

This  Bttit  was  institnied  in  the  Cir- 
cuit Cunrtof  Cape  Girardeau  County, 
to  recover  the  sum  of  $67,  which,  it 
IB  alleged,  the  defendant,  as  sheriff 
and  collector  for  said  county,  had 
collected  from  plaintiff  by  coercion, 
the  same  having  been  levied  on  his 
real  estate  situated  in  the  township 
of  Cape  Girardeau,  in  said  county, 
as  a  special  tax,  to  be  applied  to  the 
payment  of  interest  on  certain  rail- 
road bonds,  issued  by  said  county  on 
behalf  of  said  township  to  the  Cape 
Girardeau  and  State  Line  Railroad. 
It  is  also  alleged  in  the  petition,  that 
all  the  proceedings  of  the  County 
Clonrt  in  levying  said  tax,  and  issuing 
said  bonds,  were  without  authority  of 
law,  and  void.  The  defendant  admits, 
in  his  answer,  the  collection  of  the  sum 
sued  for,  and  sets  up,  by  way  of  justi- 
fication, that  the  bonds,  for  the  pay- 
ment of  interest  on  which  the  tax  was 
levied,  were  valid  and  lawful,  and 
that  the  tax  was  assessed  according 
to  law.  All  the  allegations  of  the 
answer  were  denied  by  replication,  a 
trial  had,  resulting  in  a  judgment  for 
defendant,  from  which  plaintiff  has 


prosecuted  his  writ  of  error  to  this 
Court. 

Seldy  That  there  not  having  been 
a  tw6-thii*ds  vote  in  favor  of  bonding 
the  township  at  the  election  held  for 
the  purpose  of  testing  the  willingness 
of  the  people  of  said  township  to  do 
so,  the  bonds  were  issued  without 
authority  of  law. 

Also  heldj  That  the  bonds  being 
void  because  they  were  issued  with- 
out authority  of  law,  it  therefore  fol- 
lows that  the  tax  levied  to  pay  the 
interest  on  them  was  illegtil.  While 
this  is  so,  it  does  not  follow  that  the 
defendant,  who  as  collector,  enforced 
its  payment,  is  liable  to  be  sued  there- 
for, 54  Mo.,  207 ;  the  collector  need 
only  inquire  whether  the  assessor  had 
jurisdiction  over  the  property — that 
is,  whether  it  was  taxable  in  any 
form,  and  he  need  not  trouble  him- 
self about  the  regularity  of  the  pro- 
ceedings. If  tlie  tax-list  shows  juris- 
diction, he  is  protected.  47  Mo.,  466 ; 
49  Id.,  483. 

When  the  assessment  is  illegal,  or 
when  it  is  based  on  the  illegal  act  of 
the  County  Court,  the  remedy  of  the 
tax-payer  must  be  by  a  proceeding 
to  arrest  the  execution  of  the  illegal 
assessment  and  collection  of  the  tax. 
64  Mo.,  207- 

This  may  be  done  by  certiorari^ 
60  Mo.,  134 ;  by  bill  in  equity  to  an- 
nul the  illegal  acts  of  County  Courts 
in  respect  to  assessing  and  levying 
taxes ;  or,  by  injunction.  52  Mo.,  81 ; 
24  Barb.,  187;  51  Mo.,  352. 

Judgment  affirmed  on  the  ground 
that  the  collector  is  not  liable. 

Opinion  by  Norton^  J. ;  Napton 
and  Hoitghj  JJ.y  dissent  as  to  the 
first  point,  and  Sherwood^  Ch.  tA,  as  to 
the  last 
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DEEDS. 

SUPBEMB  COUBT  OF   CaLIFOBNLA.. 

liamon  Ybarra,  reapty  v.  J.  C.  Lor- 
enzana  et  aL,  applU. 

Decided  August  26, 1878. 

While  a  deed  made  to  defraud  orediton  is 
sabject  to  the  attack  of  the  oreditois,  it  is 
yalid  aa  to  the  grantor. 

This  action  is  brought  for  recon- 
vejance  of  mortgaged  premises. 

On  July  G,  1875,  Ramon  Ybarra 
borrowed  of  defendant,  J.  0.  Loren- 
zana,  $500,  and  gave  his  note,  se- 
cured by  mortgage,  in  payment,  paya- 
ble in  one  year  from  date,  with  inter- 
est at  one  and  one-half  per  cent  per 
montL 

On  July  19,  1876,  plaintifip  exe- 
cuted to  defendant  a  deed  of  the 
premises,  and  the  mortgage  was  can- 
celled, but  no  defeasance  in  writing 
was  made,  and  no  money  passed  be- 
tween the  parties. 

The  money  loaned  by  the  defend- 
ant was  that  of  his  wife  Gasaria  Y.  de 
Lorenzana,  and  he  acted  as  her  agent 
in  the  k»an  matter. 

On  August  2, 1876,  plaintiff  exe- 
cuted to  defendant  another  deedy  for 
the  purpose  of  correcting  the  descrip- 
tion of  the  premises ;  and  on  August 
22, 1877,  defendant,  J.  C.  Lorenzana, 
conveyed  the  premises  to  said  C.  V.  de 
Lorenzana,  who  took,  with  a  full  know- 
ledge of  the  loan,  and  the  note  and 
mortgage  as  security  therefor. 

On  August  10,  1877,  plaintiff  of- 
fercd  to  pay  the  original  note  and  in- 
terest, demanding  a  reconveyance. 

The  plaintiff  testified  as  follows: 
"  Tiie  paper  (the  conveyance  of  July 
19th)  was  made  because  parties 
wanted  me  to  pay  more  than  was 
justly  due  them,  and,  therefore,  I 
went  and  made  this  conveyance  of 


this  piece  of  land  to  Mr.  Lorenzana, 
to  save  it  from  being  taken  from  me 
to  satisfy  an  unjust  debt."  Again 
(f ol.  83)  he  testified  as  follows :  « I 
executed  this  deed  (the  deed  of  Au- 
gust 2d)  because  I  was  afraid  they 
would  attach  the  property.  I  exe- 
cuted it  for  the  purpose  of  saving 
him  for  the  payment  of  the  money  I 
owed  him  (Lorenzana),  and  tlie  land." 

The  referee  found  the  above  facts, 
and  also  that  the  first  deed  was  in 
fact  a  mortgage,  given  for  the  con- 
tinuing of  the  loan,  and  since  its  exe- 
calion,  premises  and  received  rents 
therefor. 

Upon  these  findings  of  the  referee, 
the  Court  held  that  the  plaintiff  is 
entitled  to  a  reconveyance  upon 
payment  of  the  amount  due — after 
adjusting  what  had  been  paid  out 
and  received  by  defendants — balance 
$512,87,  with  interest  thereon — if 
paid  within  a  specified  time.  If  not 
so  paid,  plaintiff  is  barred  of  all 
equity  of  redemption,  and  the  title 
of  defendant,  C.  Y.  de  Lorenzana,  be- 
comes absolute. 

Heldy  Error.  The  evidence  given 
by  the  plaintiff  himself,  when  testify- 
ing as  a  witness  in  the  cause,  was  to 
the  effect  that  the  purpose  of  the 
conveyance  was  not  only  to  secure 
the  defendant  Lorenzana  in  the  pay- 
ment of  the  debt  due  to  him,  but  also 
to  invest  him  with  the  legal  title,  in 
order  that  the  creditors  of  the  grantor, 
plaintiff  here,  might  be  hindered  in 
tlie  collection  of  tlicir  debts  against 
the  plaintiff.  Such  a  conveyance, 
while  subject,  of  coui-se,  to  the  attack 
of  the  creditors,  is  valid  as  against 
the  grantor.  It  is  a  settled  principle 
of  law  that  the  grantor,  in  a  deed 
made  for  the  purpose  of  defrauding^ 
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hindering,  or  delaying  his  creditors, 
cannot  be  relieved  against  its  opera- 
tion.   As  to  him  it  is  valid. 

Judgment  and  order  denying  a 
new  trial  reversed,  and  cause  re- 
manded. 

Per  curiam  opinion. 


SUPPLEMENTAL  COMPLAINT. 

TAXES.  ACTION  FOR  RES- 

TITUTION  OF. 
k.   y.  suprbmb  coubt.      gxnsral 
Tbbic     Thibd  Dbpt. 

James  B.  Latham  et  al.,  applt8.y  v. 
Stephen  H.  Richards,  Prest  et  al., 
respta. 

Decided  September  1878. 

Leaye  to  serre  a  sapplemental  oompUdnt  will 
be  granted  where  the  new  fmoim  grow  oat  of 
the  original  tiansaotion ;  nor  will  the  Court 
examine  oloeelj  whether  sudh  new  facte 
oonstitate  a  oanee  of  action. 

Whether  in  an  action  brought  by  a  tazpajer 
to  rertoun  Tillage  troateea  from  levying  a 
tax,  the  prooeeda  of  which  are  to  be,  and  in 
part  haye  been  paid  npon  an  aUeged  illegal 
cxmtract,  the  taxpayer  may  haye  a  judgment 
decreeing  reetitation  to  the  corporation  by 
'  the  wrongdoer   of  tiie   mcmeyi  reoeiyed, 

Appeal  from  an  order  denjing 
leave  to  plaintiffs  to  serve  a  sapple- 
mental complaint  The  action  was 
brought  under  Chap.  161,  Laws  of 
1872,  by  taxpayers  to  restrain  village 
officers  from  laying  a  tax,  it  being 
alleged  that  the  contract  to  perform 
which  npon  the  part  of  the  village  this 
tax  was  laid,  was  void,  illegid,  and 
unauthorized  by  the  charter.  Upon 
the  original  complaint,  plahitiffs  ap* 
plied  for  an  injunction  jp^ncK^n^d  liU, 
which  motion  was  denied.  Upon  ap- 
peal the  General  Term  held  that  the 
contract  was  void,  and  granted  the  in- 
junction* Pending  this  latter  appeal 
the  tax  was  laid  and  payments  made 


upon  the  contract  The  plaintiffs 
now  seek  by  supplemental  complaint 
to  set  up  the  levy  of  the  tax  and  the 
payments  made  since  the  commence- 
ment of  the  action,  and  also  ask  relief 
restraining  any  further  tax,  and  that 
i-estitution  to  the  village  be  made  by 
those  of  tlie  defendants  who  received 
payments  on  the  contract  of  the 
moneys  so  received. 

A.  Pondy  for  applts. 

£!.  Cowen^  for  respts. 

BM^  That  leave  to  serve  a  sup- 
plemental complaint  diould  have  been 
granted.  Aside  from  anything  peca* 
liar  to  this  action,  such  leave  \&  almost 
a  matter  of  course,  in  the  sound  dis- 
cretion of  the  Court  The  defend- 
ants insist  that  the  statute  anthorixes 
only  actions  to  rsatrain  improper  pay- 
ments, and  that  after  such  pay- 
ments shall  have  been  made  no  action 
can  be  maintained  by  a  taxpayer  to 
compel  payment  of  the  money  to  the 
municipal  corporation.  We  do  not 
think  that  on  such  a  motion  the  Court 
should  be  called  upon  to  examine 
with  care  the  question  whether  the 
new  facts  constitute  a  cause  of  action. 
Where  the  new  facts  grow  out  of,  or 
are  a  continuation  of  the  original 
transaction,  tlie  plaintiff  should  be 
allowed  to  set  them  up.  In  23  N.  Y., 
318,  it  had  been  held  that  a  munici- 
pal corporation,  in  the  management 
of  its  property,  exercised  a  public 
function,  and  tlieref ore  that  a  taxpayer 
could  not  bring  an  action  to  restrain 
or  redress  a  wrongful  application  of 
property.  The  Act  of  1872  has  given 
the  taxpayer  such  an  action.  We 
cannot  say  that  actions  under  this 
statute  must  always  be  to  restrain  and 
that  the  taxpayer  may  not  have  a 
judgment  in  such  an  action  compell- 
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ing  the  wrongdoer  to  refund.  At 
least  it  is  not  6o  clear,  that  we  will  not 
allow  the  taxpayer  to  set  up  the  neces- 
sary allegations  by  supplemental 
Complaint 

Order  reversed,  with  $10  costs 
and  printing,  and  plaintiff's  motion 
gi*anted. 

Opinion  by  Learned^  P,  J,;  Board- 
man  and  Taj^pauj  JJ.^  concur. 


SUPPLEMENTARY    PROCEED- 

INGS. 
N.    Y.   Superior   CouRr.     Spboial 

Term. 
Lambert  Amore  v.  Bernard  L  La 
Mothe. 

Decided  October  1, 1878. 

PxooeedingB  rapplementaiy  to  ezeoation  can 
only  be  instituted  after  the  death  of  the 
judgment  creditor  in  the  name  of  his  legal 
zepresentative  or  successor  in  interest ;  so 
where  proceedings  were  instituted  after  the 
death  of  the  judgment  creditor,  by  the 
attorney  who  recovered  the  judgment,  no 
administrator  having  at  that  time  been  ap- 
pointed, Hdiy  That  the  proceedings  were 
unauthorised  and  void. 

Motion  to  Bet  aside  proceedings 
supplementary  to  execution^  and  set- 
tlement made  thereon. 

Van  Vorst,  J,— The  objections  on 
the  part  of  the  defendant  to  the  pro- 
ceedings taken  nnder  the  judgment, 
which  led  to  the  settlement  of  which 
complaint  is  made,  are  substantial 
and  valid. 

Tlie  judgment  was  recovered  in 
1866,  and  an  execution  was  at  once 
issued  thereon  and  returned  unsatis- 
fied. 

After  the  recovery  of  the  judg- 
ment, and  more  than  ten  yeai-s  ago, 
the  plaintiff  died.  The  attorney  who 
recovered  the  judgment  made  tlie 
affidavit  upon  which  the  order  fur  the 


defendant's  examination  in  proceed- 
ings supplementary  to  execution  was 
obtained  from  one  of  the  judges  o£ 
this  Court.  In  the  affidavit  he  swears 
^^  that  he  is  the  attorney  for  the  above 
plaintiff."  The  death  of  the  plaintiff 
is  not  suggested,  yet  his  death  revoked 
the  authority  of  the  attorney.  Put- 
nam V.  Van  Buren,  7  How.  P.  R., 
31 ;  Billinger  v.  Ford,  21  Barb.,  311 ; 
Austin  V.  Monroe,  4  Lans.,  67.  Pro- 
ceedings supplementary  to  execution 
ai*e  proceedings  in  the  action.  Seeley 
V.  Black,  35  How.  Prac  R,  369.  As 
long  as  the  judgment  remained  un- 
satisfied, the  action  was  pending. 
Wegman  v.  Childs,  41  K  Y.,  159. 

After  the  plaintiff's  death  all  pro- 
ceedings in  the  action  must  be  taken 
in  the  name  of  his  representative  or 
successor  in  interest    Code,  §  757. 

At  the  time  of  the  institution  of  the 
supplementary  proceedings  no  steps 
had  been  taken  for  the  appointment 
of  an  administrator  of  the  deceased 
creditor.  It  follows  tliat  there  was 
no  person  properly  authorized  to  take 
the  proceedings  or  make  a  settlement 
of  the  claim. 

In  answer  to  this  objection  the  at- 
torney claims  to  be  **the  one-half 
owner  of  the  judgment"  When  op 
in  what  manner  he  succeeded  to  such 
interest  is  not  stated.  But  the  pro- 
ceeding was  neither  instituted  nor 
settled  upon  the  basis  of  an  interest 
in  any  one  other  than  the  plaintiff  on 
the  record,  and  the  receipt  given  for 
the  property  received  towards  paying 
the  judgment,  is  executed  by  him  as 
"  attorney  for  the  plaintiff." 

It  must  be  held  that  the  proceed- 
ings were  unauthorized  and  void. 
The  adjournment  consented  to  by  the 
defendant|  who  is  a  foreigner  and  on- 
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acquainted  with  legal  proceedings, 
can  give  no  validity  to  the  order  nor 
uphold  the  settlement 

The  settlement  of  the  claim  by  a 
di'aft  and  stocks  delivered  to  the  at- 
torney, nnder  the  circumstances  dis- 
closed, would  afford  no  protection  to 
the  defendant  against  the  claims  of 
those  legally  interested  in  the  judg- 
ment, appearing  by  the  records  and 
the  proceedings  thereon. 

The  pixxseedings  and  settlement  are 
set  aside,  and  the  property  should  be 
redelivered  to  the  defendant 


RELIGIOUS     CORPORATIONS. 

SUBSCRIPTIONS.    PARTIES. 

N.  Y.  Court  of  Appsalb. 

The  Presbyterian  Society  of  Knox- 
boro,  appltj  v.  Beach,  respt 

Decided  June  4, 1878. 

Defendant,  with  others,  signed  a  sahsoripiion 
paper  for  the  purpose  of  ereotiiig>  a  ohnrrJi. 
A  treasurer  was  appointed  to  ooUeot  the 
sahecripUons,  and  at  meetings  at  which 
defendant  was  present  and  expr^sssed  no 
dissent,  a  religious  society  was  formed, 
trustees  elected,  and  arrangements  made  to 
bnUd.  The  building  was  oommenoed  in  re- 
liance on  the  subscriptions  and  with  knowl- 
edge of  defendant  Held,  That  there  was 
a  good  consideration  for  defendant's  sub- 
flcription,  and  it  could  be  enforced  b/  the 
treasurer  selected  by  the  subscribers ;  or,  if  it 
appeared  that  defendant  had  acquiesced  in 
the  formation  of  the  society,  and  undezstood 
l^t  the  church  when  erected  was  to  be- 
come part  of  the  temporalities  of  such  socie- 
ty, and  the  steps  taken  had  been  in  reliance 
on  the  subscriptions  made,  the  society  can 
enforce  the  subscription. 

Boversing  S.  0.,  8  W.  Dig.,  47a 

This  action  was  brought  to  enforce 
a  subscription  by  defendant  for  the 
purpose  of  erecting  a  church.  De- 
fendant signed  a  subscription  paper. 
All  tlie  terms  and  conditions  of  this 


which  were  met  by  obtaining  suffi- 
cient bona  fide  subscribers  for  the 
amount  named.  A  treasurer  was 
duly  appointed  by  such  subscribers 
to  receive  the  subscriptions,  and  at 
meetings  at  which  defendant  was 
present  and  expressed  no  dissent,  a 
reh'gions  society  was  organized  and 
trustees  elected  who  qualified  to  serve, 
and  arrangements  made  to  build,  and 
the  building  commenced  with  knowl- 
edge of  defendant  and  in  reliance 
upon  the  subscriptions  made. 

John  H,  KnoXy  for  applt 

TF.  H.  Bright^  for  respt 

Held,  That  there  was  a  good  con- 
sideration for  defendant's  subscrip- 
tion, and  it  could  have  been  enforced 
by  the  treasurer  selected  by  the  sub- 
scribers ;  that  if  it  appeared  that  de- 
fendant acquiesced  in  the  formation 
of  a  Presbyterian  church,  and  under- 
stood that  the  church  edifice  to  be 
erected  was  forthe  use  of  such  a  so- 
ciety and  was  to  become  part  of  the 
temporalities  of  a  religions  corpora- 
tion organized  under  the  statute,  and 
the  steps  taken  had  been  in  reliance 
on  the  subscriptions  made,  plaintiff 
could  enforce  the  subscription. 

Judgment  of  General  Term,  affirm- 
ing judgment  dismissing  complaint, 
i-evorsed,  and  new  trial  ordered. 

Opinion  by  Folger^ «/.  All  concur 
except  AUeriy  Ji^  absent. 


ATTORNEY  AND  CLIENT. 
ADMISSIONS. 

N.  Y.  SUPREHB  COUBT.   GeNEBAL 

Term.    Third  Deft. 
George    Adee,    appU.y    v.    Maria 
Howe,  respt 
Decided  September,  1878. 

A  statement  made  by  oonnael  in  samming  up 
a  oaae,  which  is  oatside  of  the  ease  and  of 
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no  importanoe  to  the  iarae,  will  not  be  re- 
eeived  m  mi  MUnionon  binding  his  client  in 
another  case  in  whioh  the  oUent  ia  alao  a 
party. 

Appeal  from  a  judgment  in  favor 
of  defendant  entered  upon  the  report 
of  a  referee. 

Action  to  recover  for  services  ren- 
dered and  money  paid  bv  plaintiff  for 
defendant  in  obtaining  a  pension  for 
her  from  the  United  States,  and  in 
finding  her  pension  certificate,  which 
had  been  misdirected  and  lost. 
After  the  pension  was  finally  ob- 
tained, defendant  paid  to  plaintiff  for 
his  services  and  expenses  the  snm  of 
$110.  Plaintiff  was  then  indicted 
for  taking  excessive  pay.  Before 
the  indictment  was  tried  he  returned 
the  $110  to  defendant.  Defendant 
claims  that  this  was  rei>aid  to  her 
without  any  demand  on  her  part,  or 
any  agreement  to  set  aside  the  former 
settlement,  and  restore  the  parties  to 
their  original  rights.  Plaintiff  claims 
that  defendant  demanded  it,  and 
promised  to  pay  him  all  he  had  a 
right  to  charge.  On  the  trial  of 
plaintiff  under  the  indictment,  his 
counsel  in  summing  up  the  case  to 
the  jury  characterized  this  nja  iient 
as  an  act  of  generosity,  and  as  a 
present  of  $110  by  plaintiff  to  defen- 
dant. Tlie  referee  in  the  present 
case  allowed  this  to  be  proved  as  an 
admif^sion  by  plaintiff,  on  the  theory 
that  the  counsel  was  plaintiff's  agent 
and  his  declarations  made  in  plain- 
tiff's pi*esence  and  not  denied,  were 
binding. 

Adee  <&  ShaWy  for  applt. 

Hohert  T,  Johnson  y  for  respt. 

Jleldy  That  the  evidence  is  not 
admissible.  An  admission  by  an 
attorney  to  bind  his  client  must  be 


intended  and  understood  to  be  such* 
Such  was  not  this  case.  It  must  be 
within  the  scope  of  the  attorney's 
authority  in  the  proceeding  he  is  en- 
gaged in.  Such  is  not  the  fact  here. 
The  issue  before  the  United  States 
Court  was  the  guilt  or  innocence  of 
the  plaintiff  in  taking  fees  for  services. 
Whether  he  had  repaid  the  money 
was  not  material.  Nor  was  it  mate- 
rial upon  what  terms  he  had  repaid 
it.  Hence,  the  remark  of  the  attorney 
was  outside  of  the  case,  and  of  no  im- 
portance to  the  issue  then  being 
tried.  But  beyond  this  it  would  be 
extravagant  to  allow  the  summing  up 
of  counsel  in  whole  or  in  part  to  be 
used  as  evidence  of  his  client's  admisr 
sions,  because  the  latter  did  not  in- 
terrupt his  counsel  to  correct  the  sup- 
posed error. 

Besides,  it  does  not  appear  that 
plaintiff  was  present  and  heard  Uie 
counsel's  statement  But  at  fol.  106 
it  affirmatively  appears  that  ho 
heard  no  such  remark.  Hence,  he 
could  not  be  bound  by  it  as  an  im- 
plied admission  by  reason  of  his 
silence. 

Judgment  reversed,  and  new  trial 
granted. 

Opinion  by  Boardman^  J. ;  Lear-- 
nedy  P.  J.J  and  Tappan, «/.,  concur. 


ARBITRATION. 
N.  Y.  Court  of  Appeals. 
Hiscock  et  al.,  apjjUa.^  v.  Harris  et 
al.,  respts. 
Decided  June  11, 1878. 

The  parties  to  this  action  sabmitted  to  arin- 
trators  aU  qnestions  and  mattera  relating  to 
their  Tespectiye  shares  in  the  real  and  per- 
sonal estate  of  a  deoeased  relatiTe,  and 
agreed  that  the  arbitraton  should  partidon 
the  real  estate  and  appraise  and  divide  the 
personal    property,    and    matoallj   bound 
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tfaemaelTes  to  keep  and  observe  the  award 
made  therein.  The  penonal  property  was 
in  posseanoD  of  the  defendants.  The  award 
partitioned  the  real  estate,  and  as  to  the 
personal  property  awarded  that  plaintiffs 
shonld  reoeiye  for  their  share  the  amonnt  of 
$3,000,  and  the  defendants  the  remainder. 
*'And  we,  the  said  arbitrators,  award  and 
partition  all  the  balanoe  of  all  the  personal 
piopeny  to ''  defendants.  Defendants  JiaT- 
ing  refused  to  pay  over  the  $:),000  to  plain- 
tilEs  on  demand,  this  action  was  brought 
Held^  That  the  action  oonld  not  be  main- 
tained ;  that  the  award  as  to  the  personal 
properly  was  not  a  certain  and  final  adjndi- 
cation  of  the  rights  of  the  parties,  and  was 
therefore  void. 
Under  the  sobmiseioin  in  question  it  was  not 
necessaiy  that  the  award  should  show 
aifirmatively  that  an  appraisal  had  been 
made. 

This  was  an  action  to  recover  an 
amount  claimed  hy  plaintiffs  on  an 
award.     It  appeared  that  the  parties 
to  this  action  were  interested  in  the 
real  and  personal  estate  of  a  deceased 
relative;  that  they  agreed  to  submit 
to  arbitrators  '^  all  questions  and  mat- 
ters ^  as  to  their  respective  shares  in 
and  claims  against  said   estate,  .and 
agreed    that    the   arbitratora  '^  shall 
partition  tlie  real  estate,  and  appraise 
and   divide  the   personal    pn^perty " 
between    the    plaintiffs  and   defend- 
ants hei'ein,  **  according  to  the  equita- 
ble right?  and  claims  of  the  said  two 
pai'ties  in  and  against  the  said  estate 
and     pix)perty     respectively." ,    The 
award  partitioned  the  real  estate  de 
scribing  tlie  portions  set  off  to  each 
party,  and  as  to  the  personal  property- 
it    provided:     "And    it    is  further 
awarded    that    the    Iliscock    family 
(naming  tlie  plaintiffs)  shall  receive 
for  their  share  of  the  pei^sonal  prop- 
erty belonging  to  .,..  to  be  bi/  tut 
partitionefl  to   them^  the  amount  of 
$3,000,  the  said  Lucy  M.and  Naomi 
S.    (the  defendants)  the  remainder. 


and  we  the  said  arbitrators  award  and 
partition  all  the  balance  and  remain- 
der of  all  the  personal  property 
....  to  the  said  Lncy  and  Naomi." 
The  parties  to  the  submission  mutual- 
ly bound  themselves  therein  to  "  keep 
and  observe  the  award  made  "  there- 
under. After  the  award  was  made, 
plaintiffs  demanded  of  defendants  the 
$3,000  awarded  to  them,  and  the  de- 
fendants refused  to  deliver  the  same, 
and  this  action  was  thereupon 
bronght  It  appeared  that  certain 
bonds  and  all  the  other  personal 
property  belonging  to  die  estate  had 
been  in  the  possession  of  the  defen- 
dants. 

Hucockj  Oifford  cfe  Doheny^  for 
applts. 

O.  Porter  J  for  rospts. 

Held^  That  this  action  could  not  be 
maintained ;  tliat  the  award  in  re- 
si)ect  to  tlie  personal  property  was 
not  a  certain  and  final  adjudication 
of  the  rights  of  the  parties  therein, 
and  was  therefore  void.  1  Cai.,  304 ; 
14  J.  R,  96  ;  2  Cow.,  638  ;  5  Id.,  197; 
7  Hill.,  329  ;  2  H.  and  G.,  62.  That, 
it  being  the  meaning  and  intent  of 
the  award  that  the  arbitrators  should 
thereafter  set  apart  and  designate  par- 
ticular articles,  until  this  had  been 
done  the  award  would  not  be  final 
and  complete. 

It  was  also  objected  that  the  award 
was  defective  in  that  it  did  not  appear 
that  tlio  arbiti-ators  ^  appraised  "  the 
pei'sonal  property. 

Ileld^  Not  tenable.  That  the  ap- 
praisal, being  a  necessary  incident  to 
a  division  of  it,  it  not  being  required 
by  the  submission,  it  was  not  neces- 
.^ary  for  the  arbitrators  to  incorporate 
in  their  award  the  particulars  of  their 
appraisal,  or  that  it  should  show  af- 
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firmatively  that  this  preliminary  step 
to  a  division  was  taken.  20  N.  Y., 
204 ;  Eussell  on  Arb.,  252. 

Order  of  Geneml  Term,  reversing 
judgment  for  plaintiffs,  affirmed. 

Opinion  by  Andrews^  J.  All  con- 
cur. 


COUNTY  TREASTTREES.    EVI- 
DENCE. 
N.   Y.    Supreme  Coubt.     General 
Term.    Third  Dept. 
Supervisors    of    Tompkins     Co., 
applts.j  V.  Geo.  H.    Bristol  et    aL, 
oipplta. 
Decided  September,  1878. 

Where  it  appears  that  a  oounty  treasurer  has 
failed  to  pay  over  to  his  snooessor,  at  the  ex- 
piration of  his  term,  any  part  of  an  infant 
heir  fund,  an  aotion  wiU  Ue  upon  his 
official  head  for  the  amount. 

An  official  statement  of  a  oonutj  treasurer  of 
the  State  of  a  fund  m  his  hands  is  competent 
evidence  a^inst  the  sureties  in  an  action 
brought  upon  his  bond  for  a  failure  to  pay 
over  such  funds. 

A  statement  rendered  by  him  to  his  successor, 
of  funds  in  his  hands  while  county  treasurer, 
is  not  evidence  against  the  sureties  where  it 
was  made  after  his  term  of  office  expired. 

Where  a  treasurer  held  moneys  in  trust  for  an 
infant,  and  the  trust  expired  before  his  term 
ended.  Held,  That  his  successor  had  no  title 
to  such  moneys. 

This  action  was  against  firistol,  a 
county  treasurer,  and  his  sureties.  It 
sought  to  recover,  among  other  things, 
infant  heir  funds.  Bristol  entered 
office  January  1,  1873,  holding  three 
years.  On  July  15,  1873,  he  made, 
signed,  and  swore  to  his  report  of  cer- 
tain infant  heir  funds  as  required  by 
Ch.  386,  §  1,  Laws  of  1859,  and  filed  it 
with  the  county  clerk.  This  was  ob- 
jected to  as  evidence  against  the  sure- 
ties. He  had  in  his  hands  a  mortgage 
which  he  held  for  the  benefit  of  a 


minor,  payable  when  she  came  of  age. 
She  came  of  age  before  his  term  ex- 
pired, and  demanded  the  fund,  which 
he  refused  to  pay.  A  satisfaction 
piece  was  given  in  evidence,  and  it 
was  alleged  to  be  a  satisfaction  piece 
of  the  mortgage.  Plaintiffs  claimed 
to  recover  the  amount  due  on  this 
mortgage  to  the  infant 

The  referee  found  for  the  plain- 
tiffs as  to  part  of  their  claim,  but 
agninst  them  as  to  the  infant  heir 
fund.     Both  parties  appeal. 

P.  O.  EUsworth^  for  plffs.  applts. 

F.  M.  I^nchj  for  defts.  applts. 

Seldy  That  the  report  of  the  treas- 
urer, of  July  15,  1873,  was  evidence 
against  the  sureties.     This  action  is 
brought  as  to  the  infant  heir  fund,  on 
the  theory  that  the  county  treasurer 
is  in  default  for  neglecting  to  transfer 
these  funds  to  his  successor,  and  is  not 
brought  under  Chap.  524,  Laws  of 
1874,  which  authorized  an  action  on 
a  treasurer's  bond,  in  case  of  disobedi- 
ence to  an  order.     Before  the  Consti- 
tution of  1846,  such  moneys  were 
paid    to    the    Register  or  Clerk  of 
Chancery,  2  R.  S.,  m.  p.  172,  §  24, 
who  gave  bonds,  2  R.  S.,  m.  p.  170,  § 
9.     The  Judiciary  Act,  Ch.  280,  Laws 
of  1847,  §  71,  substituted  the  Clerk 
of  the  Court  of  Appeals,  and  Chap. 
277,  Laws  of  1848,  substituted  the 
county  treasurers,  making  all  laws  in 
regard  to  such  moneys  applicable  to 
them.    By  Chap.  386,  Laws  of  1859, 
treasurers    are    required    to    make 
annual  reports  ^^of  all  moneys  or  se- 
curities in  their  hands  belonging  to 
infants  or  otlier  persons,"  and   the 
second  section    makes  their  official 
bonds  applicable  to  all  such  moneys. 
Considering  this  coiu*seof  legislation, 
we  think  it  may  be  assumed  that  the 
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sureties  are  liable  upon  the  bond  if 
the  treasurer  has  in  fact  failed  to 
transfer  to  his  successors  any  of  this 
infant  heir  fund  in  his  possession  at 
the  expiration  of  his  term.  But 
there  is  no  evidence  in  this  case  of 
the  state  of  the  fund  later  than  July, 
1873.  The  treasurer's  term  expired 
January  1, 1875.  It  is  not  to  be  pre- 
sumed against  him  that  he  had  not 
managed  the  funds  properly  during 
the  interval.  A  statement  made  by 
him  to  his  successor,  after  his  term 
of  of&ce  had  expired,  of  the  condition 
of  this  fund,  vp^as  no  evidence  against 
the  sureties.  It  does  not  appear,  there- 
fore, that  he  had  not  appropriated 
these  funds  to  the  rightful  owners  be- 
fore his  term  expired,  or  that  he 
failed  to  transfer  to  his  successor  any 
fund  which  had  not  been  previously 
paid  out  to  the  parties  interested. 

As  to  the  mortgage  which  the 
treasurer  held  for  the  benefit  of  the 
minor,  assuming  tliat  the  satisfaction 
piece  given  in  evidence  was  a  satisfac- 
tion of  that  mortgage,  the  trust  ceased 
before  the  term  of  office  of  the  treas- 
urer expired.  The  case  is  analc^ous 
to  that  of  an  ordinary  trustee  holding 
distinct  funds  for  several  parties.  If 
a  successor  was  appointed  he  would 
not  succeed  to  the  trusts  which  had 
expired.  We  do  not  think  his  suc- 
cessor bad  any  right  to  these  funds. 
The  beneficiary  has  her  action  on  the 
bond  if  the  funds  have  been  misap- 
propriated. 

Judgment  afiirmed. 

Opinion  by  Learned^  P.  J. ;  Mar- 
tin^ J,j  concurs.  Tapj^any  t/".,  con- 
cure  in  result. 


T6L  7— No.  la 


ATTORNEY  AND   CLIENT. 

DECEIT. 

N.  Y.  SuPBEME  Court.      Oenesal 

Tkrv.    Sbookd  Deft. 

Margaret  Looff  et  al.,  appUa.y  t. 

Cyrus  Lawton,  respt. 

Decided  September,  1878. 

The  Statote  (2  R.  S.,  287,  §  08)  giying  an  ao- 
ti<m  against  an  attorney,  ooanseUor,  or  80« 
Uoitor  for  anj  deoeit  with  intent  to  deceire 
the  Coart  or  a  party,  does  not  limit  deceits 
to  the  oomtnon  law  or  statatory  cheats. 

The  intention  of  the  Legialatare  is  clear  that 
under  this  statate  attorneys  and  counseUors 
shall  be  liable  for  snoh  acts  as  would  be  in- 
.sufldent  to  uphold  a  daim  for  deoeit 
against  citizens  generally. 

An  attorney  who  advises  ignorant  adult  own- 
ers of  land  that  they  are  not  competent  to 
oonyey  it,  and  thereby  induces  them  to  em- 
ploy him  to  institute  a  suit  in  partition,  and 
incur  the  expense  thereof,  for  the  purpose 
of  effecting  a  sale  of  the  lands,  giyes  them 
erroneous  advice  and  thereby  misleads  them 
to  their  injury ;  and  if  he  is  qualified  to  per- 
form the  functions  of  an  attorney  he  does 
it  knowingly. 

This  action  was  brought  under  the 
statute  (2  R.  8.,  287,  §  68)  against  the 
defendant,  an  attorney  and  counsel- 
lor, for  deceit,  upon  the  following 
state  of  facts.  The  plaintifiPs  were 
adult  owners  of  property  in  New 
York  City  in  1874,  and  wished  to  con- 
vey the  same  in  fee  simple  to  W.,  the 
husband  of  one  of  their  number. 
Being  ignorant  as  to  tlie  proi)er  and 
legal  way  in  which  they  could  accom- 
plish their  purpose,  they  retained  the 
defendant  as  their  attorney.  Tlie  de- 
fendant thereupon  advised  them  that 
they  were  not  competent  to  convey 
the  same  by  deed,  and  that  they  could 
not  give  a  good  title,  and  that  the  best, 
shortest,  and  cheapest  manner  in 
which  to  accomplish  their  intent  was 
to  institute  a  suit  in  partition  and 
sell  the    property  under    a  decree 
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therein.  In^accordance  with  this  ad- 
vice the  plaintiffs  instituted  the  par- 
tition suit,  and  the  land  was  at  the 
Bale  nnder  the  decree  bid  in  by  W. 
The  expenses  of  these  proceedings 
amounted  to  $1,345.70,  and  of  this 
sum  the  defendant  received  $845.70. 

At  Special  Term  a  judgment  was 
rendered  dismissing  the  complaint, 
and  denying  the  motion  for  a  new 
trial,  made  upon  the  minutes.  From 
this  judgment  this  appeal  is  taken. 

E.  B,  Barnum.^  for  applts. 

D.  P.  Barnard^  for  respt. 

IJeld^  That  the  statute  giving  ac- 
tion against  an  attorney,  counsellor, 
or  solicitor,  for  any  deceit  with  intent 
to  deceive  the  Court  or  a  party,  does 
not  limit  deceits  to  the  common  law 
or  statutory  cheats.  The  intention 
of  the  Legislatui^e  is  clear  that  under 
the  statute  (2  R  S.,  287,  §  68)  attor- 
neys and  counselloi's  shall  bff  liable 
for  such  acts  as  would  be  insufficient 
to  uphold  a  claim  for  deceit  against 
citizens  generally.*  There  would  be 
no  necessity  for  the-  statute  unless 
such  were  the  case ;  for  under  the 
common  law  attorneys  are  equally 
liable  with  all  citizens  for  fraud,  &c. 

Held  alsOj  That  an  attorney  who 
advises  ignorant  adult  owners  of  land 
that  they  are  not  com])etent  to  con- 
vey it,  and  thei-eby  induces  them  to 
employ  him  to  institute  a  suit  in  par- 
tition, and  incur  the  expense  thereof, 
for  the  purpose  of  efiFecting  a  sale  of 
the  land,  gives  them  erix>neou8  advice 
and  thereby  misleads  them  to  their  in- 
jury ;  and  if  he  is  qualified  to  perform 
the  functions  of  an  attorney,  he  does  it 
knowingly.  To  mislead  the  Court  or 
a  party  is  to  deceive  it ;  and  if  know- 
ingly done  constitutes  criminal  deceit 
nudcr  the  statute  cited.   Yerpluuk  v. 


Yan  Buren,  11  Hun.,  3S8,  and  author- 
ities cited. 

JlddaUo.  The  case  should  have 
been  given  to  the  jury  to  determine 
whether  or  not  the  conduct  imputed 
to  the  defendant  was  deceit. 

Judgment  and  order  denying  new 
trial  reveraed,  and  new  trial  granted, 
with  costs  to  abide  the  event. 

Opinion  by  Oilhert^  J. 

SCHOOL    DISTRICTS.      TRUS- 

TJ2ES. 
N.  Y.  ScTPBBHB  Court.      Genssal 
Tkrm.    Third  Dept. 
Merrick  Ogden,  respty  v.  Rufos  H. 
Jennings  et  al.,  applis. 
Decided  September,*  1878. 

The  truBtees  of  a  Bohool  district  who  imie 
a  warrant  for  the  ooUection  of  a  tax,  yoted 
by  the  district  without  authority  of  law, 
are  responsible  indiTidually  in  damage  to 
one  whose  property  has  been  seised  and 
sold  under  such  warrant. 

Ap|)eal  from  a  judgment  of  the 
County  Court,  affirun'ng  a  judgment 
of  a  justice  of  the  peace  in  favor  of 
the  plaintiff. 

At  a  special  school  meeting  a 
resolution  was  passed  dii*ecting  the 
levy  and  collection  of  a  tax  to  reim- 
bui-sc  Ezra  Lathrop  and  the  defend* 
ants,  Rufus  H.  and  Aaron  Jennings, 
for  their  expenses  in  an  action  for 
trespass,  brought  against  them  by  the 
plaintiff  in  this  action,  for  reuioving 
a  fence  put  up  by  him,  and  which 
they  claimed  to  have  removed  by  the 
authority  of  one  of  the  trustees  of  the 
school  district  as  infringing  upon  the 
rights  of  the  district  From  this  de- 
cision of  the  school  meeting  the 
plaintiff  and  one  Stanley  appealed  to 
the  Superintendent  of  Public  Instruc- 
tion, who  afterwards  decided  that  the 
action  of  the  district  was  uuwari*anted 
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by  law,  aud  for  that  reason  he  va- 
leted and  Bet  it  aside.  But  before 
this  the  defendants,  as  trustees  of  tlie 
district,  issued  their  warrant  to  the 
collector,  who  seized  and  sold  a  cow 
belongino^  to  tlie  plaintiff,  and  one 
belonging  to  Stanley,  to  pay  tlieir 
respective  taxes.  Stanley  afterwards 
sold  all  his  right  and  title  in  his  cow 
thas  sold  to  plaintiff.  After  the  de- 
cision by  the  snperintendent,  plain- 
tiff demanded  of  the  defendants  the 
money  realized  on  the  sales,  and  they 
each  and  all  refused  to  pay.  Action 
was  then  brought  in  Justices'  Court, 
and  plaintiff  obtained  judgment  for 
$34.37,  and  costs,  the  amount  so  real- 
ized, and  which  represented  plaintiff's 
exact  loss,  as  the  cows  bad  been  bid 
in  by  or  for  plaintiff.  On  appeal  to 
the  Ck)unty  Court  the  judgment  was 
affirmed;  the  learned  judge  holding 
tliat  the  unauthorized  •  vote  of  tlie 
district  was  no  protection  to  the 
trustee  or  other  officers  seeking  to  en- 
force the  tax;  that  whether  they 
acted  in  a  ministerial  or  judicial 
capacity  they  were  alike  liable,  and 
that  even  if  they  were  protected  in  is- 
suing the  warrant  by  the  resolution  of 
the  district  until  it  was  reversed  by 
tlie  superintendent,  they  certainly 
were  not  justified  in  withholding  the 
avails  of  the  sale  after  that  decision. 

Waters  i&  JSTnox^  for  i^plts. 

Wf/h,  J.  MatUanye^  for  respt 

Ildd^  That  the  judgment  is  correct 
The  opinion  of  the  learned  County 
Judge  demonstrates  this.  We  can 
only  say  M'ith  him,  that  we  find  no 
errors  for  which  the  judgment  should 
be  disturbed. 

Judgment  of  County  Court  affirm- 
ed. 
'  Mem.  by  Boardman^  J. 


TORTS. 
N.  Y.   Supreme  Coubt.      General 
Term.    Third  Deft. 
Levi  Moremus,  resptj  v.  Ira  Craw- 
ford et  al.,  appltft. 
Decided  September,  1878. 

Where  a  oompbdnt  alleged  a  joint  wrongful 
aot  oommitted  by  the  defendants,  and  the 
proof  showed  two  separate  acta  oommitted 
aeveraUy,  and  at  different  plaoee  by  them. 
Hddy  That  no  joint  reooTery  for  snoh  acta 
conld  be  had,  although  no  ^emnrrer  or  an- 
swer setting  ap  a  misjoinder  or  defect  of 
parties  had  been  interposed. 

This  action  was  to  recover  the 
value  of  a  horse,  the  sole  and  separ- 
ate property  of  plaintiff,  which  was 
killed  by  her  husband's  reckless  driv- 
ing while  intoxicated.  The  defend- 
ants are  hotel-keepers  at  villages  four 
miles  apart,  and  the  plaintiff  seeks  to 
recover  of  them  jointly,  under  the 
Civil  Damage  Act,  they  having  each 
sold  some  of  the  liquor  to  the  hus- 
band. It  was  proved  that  having 
become  somewhat  intoxicated  at  the 
first  hotel,  he  drove  to  the  second, 
became  more  intoxicated  by  liquor 
gotten  there,  and  soon  after  leaving 
the  last  hotel  the  accident  occurred. 
The  complaint  alleged  that  the  de- 
fendants wrongfully  conspiring  at 
their  places  of  residence,  sold  liquors 
to  plaintiff's  husband,  and  tliat  from 
the  effect  of  the  liquors  so  sold  by 
the  defendants  he  became  intoxi- 
cated, and  while  intoxicated  by  the 
liquors  so  sold  did  the  act  in  ques- 
tion. No  demurrer  was  interposed 
and  no  defense  by  answer  for  defect 
of  parties  or  misjoinder.  The  referee 
found  for  plaintiff  against  both  de- 
fendants. 

Jiugene  B.  Qert^  for  applts. 

A.  McDoneU^  for  respt 

HeUl^  That  the  complaint  alleged 
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a  joint  act  by  two  defendants,  while 
the  proof  allowed  two  separate  acts 
for  which  there  >is  no  joint  liability. 
This  is  not  a  mere  misjoinder  of  sev- 
ei*al  causes  of  action.  That  arises 
where  a  plaintifip  has  several  causes 
of  action  against  the  same  defendant 
which  are  such  in  their  nature  that 
they  may  not  be  united.  Two  sepa- 
rate wrongful  acts,  or  acts  giving  a 
cause  of  action  committed  severally 
by  two  defendants,  do  not  warrant  a 
joint  action  or  joint  recovery.  The 
complaint,  we  tliink,  alleges  a  joint 
sale.  The  plaintiff  proved  two  sepa- 
rate sales.  Possibly  the  plaintiff 
might  have  been  allowed  to  elect  and 
recover  against  one  of  the  defendants. 
But  we  need  not  decide  that ;  it  is 
enough  that  she  could  not  recover 
against  both  for  their  sevei*al  acts. 

Judgment  reversed,  new  trial 
granted,  and  the  reference  discharged, 
with  costs  to  abide  event. 

Opinion  by  Learned^  P,  J.; 
Boardinan^  J^  concurs ;  Tappan  J.y 
dissents. 


FIRE   INSURANCE.    WAIVER. 

N.    Y.     SUPBEMB     COUBT.      GeNEBAL 

Teb^    second  Dkpt. 

Stephen  McCabe,  applL^  v.  The 
Dutchess  County  Mutual  Ins.  Co., 
respt. 

Decided  September,  1878. 

A  clause  in  a  policy  of  insnranoe  made  the 
eame  Toidable  provided  other  insniance  was 
prctcnred  thereon  without  the  compooj*! 
consent,  either  endorsed  on  the  policy  or 
given  in  writing.  An  agent  of  the  company 
negotiating  for  insnranoe  therein,  had  notice 
that  plaintiff  intended  to  procure  other  in- 
surance and  on  that  understanding  insured 
plaintiff.  Held,  That  a  policy  issued  under 
the  circomstanoes  is  stilUn  force  against  the 


company,  even  if  such  other  insurance  in 
accordance  with  notice  is  procured  without 
compliance  with  such  danse,  provided  the 
authority  of  the  agent  to  make  a  waiver 
of  such  clause  can  be  inferred. 

The  fact  that  three  years  elapsed  between  the 
first  and  second  insurances  is  immaterial. 

Provided  the  agent  acted  with  authority,  the 
consent  operated  as  a  waiver  or  an  estoppel 
in  pais. 

The  test  of  agency  in  such  cases  defined. 

In  December,  1871,  plaintiff  insur- 
ed his  dwelling-house,  &c.,  with  de- 
fendant for  five  years.  The  policy 
issued  provided,  that  in  case  of  other 
insurance  made  on  the  property  with- 
out notice  thereof  given  with  reason- 
able diligence  to  this  company,  and 
their  consent  thereupon  endorsed  on 
their  policy  or  given  in  writing,  tliat 
said  policy  should  become  voidable. 

In  October,  1876,  plaintiff's  prop- 
erty was  burned.     The  defendants 
refused  to  pay  the  amount  of  their 
policy,  alleging  that  the  procurement 
of  other  insurance  without  compliance 
with  the  conditions  had  made  their 
policy  voidable.     Action  was  brought 
on  the  policy.     At  the  trial  the  plain- 
tiff testified  that  at  the  time  of  bis 
application  for  the    policy    in   suit 
to  defendant's  agent,  one  B.,  he  in- 
formed B.  of  his  intention  to  insure 
in  another  company  also,  and  that  B. 
said  he  would  like    to   insui-e  hira 
wholly,  and  he  would  do  the  same, 
but  that  plaintiff  declined  such  offer, 
and   said  that  he  desired  to  insure 
half  with  B.  and  half*  with  another 
company ;  that  B.  agreed  thereto  and 
insured  the  property  in  accordance 
with  such  proposal. 

Three  years  after,  plaintiff,  without 
giving  other  and  further  notice,  or 
without  any  consent,  either  endorsed 
on  the  policy  or  written,  insured  tlio 
same  property  for  a  similar  amount 
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SB  by  the  first  insurance  with  another 
company.    A  non-snit  was  ordered. 

Plaintiff  appeals  to  the  general 
terin. 

JD.  W.  Guemse^j  for  appiL 

Le  Grand  Dade  and  JohnThomp- 
eon,  for  respt 

Ileldj  The  judge  erred  in  directing 
a  nonsuit 

Plaintiff's  testimony  gives  infer, 
ence  that  defendant's  agent  6.  con- 
sented beforehand  tliat  additional  in- 
fiurance  might  be  obtained  for  an 
amount  equal  to  defendants'  policy^ 
and  that  such  consent  tended  to  in- 
duce plaintiff  to  procure  the  policy 
in  suit  A  condition  in  a  policy 
concerning  other  insurance  may  be 
waived  by  parol,  eitiier  by  defend- 
ant or  its  authorized  agent  Bodine 
V.  Excluuige  Fire  Ins.  Co.,  51  N.  Y., 
117-122. 

It  is  immaterial  that  three  yearo 
elapsed  before  the  other  insurance 
was  obtained.  The  consent  was  not 
restricted  as  to  time,  and  plaintiff's 
delay  conduced  no  perceptible  injury 
to  defendant  Il^one  has  been  sug- 
gested. 

In  either  case  the  consent  operated 
as  a  waiver  of  the  condition,  or  as  an 
estoppel  in  pais  against  defendant, 
provided  B.  did  not  exceed  his 
aiitho]*ity.  Bodine  v.  Excliauge  Fire 
Ins.  Co.,  supra;  Maher  v.  Ilibernia 
Ins.  Co^  67  N.  Y.,  284;  Van  Schaick 
V.  Niagara  Falls,  Ins.  Co.,  68  N.  Y., 
434,  and  cases  cited. 

The  act  of  the  agent  B.  exceeded 
his  written  authority ;  yet  the  power 
continually  exercised  by  him  with 
defendant's  approval  was  mach  great- 
er than  tliat  allowed  in  writing. 

For  a  long  time  he  had  endorsed 
other  insurances  on  defendant's  poll-. 


cies,  and  tlie  defendant's  approval 
had  been  duly  given.  Such  act  must 
be  construed  as  an  authority  dnly 
given  to  B.  for  such  purpose.  Uis 
name  as  defendant's  agent  appears  in 
the  policy  in  suit  The  question  is 
not  what  is  an  agent's  real  authority, 
but  what  is  his  apparent  authority 
shown  by  his  acts  in  accordance  with 
defendant's  knowledge  and  consent 
Persons  dealing  with  defendant 
under  tliese  circumstances  had  reason 
to  infer  tliat  B.  had  a  right  to  waive 
performance  of  the  condition  afore- 
mentioned.   61 N.  Y.,  122. 

Judgment  reversed.  New  trial 
ordered,  with  costs  to  abide  the  event 

Opinion  by  Gilbert^  J* 


ATTACHMENT.    ASSIGNED 
PBOPERTY. 

N.  Y.   Supreme    Coubt.     General 
Terh.    Second  Deft. 

Mary  A.  Mumper,  admrx,  et  a1., 
applta^j  V.  Benjamin  F.  Bushmore, 
sheriff,  &a,  reapL 

Decided  September,  1878. 

Where  an  aUftchmeot  is  issued  on  property  in 
which  the  debtor's  interest  has  been  assigned 
previooslj,  bat  which  at  the  time  of  sach 
assignment,  and  of  the  issue  of  the  attach- 
ment,  is  in  the  sheriffs  possession  on  an  at- 
tachment of  another  creditor  issued  previous 
to  such  assignment,  action  Will  not  lie 
against  the  sheriff  for  false  return  because 
he  refuses  to  attach  or  use  such  property  to 
satisiy  execution  issued  in  the  suit  in  which 
the  second  attachment  was  procured. 

Where  the  interest  in  the  property  ia  not  In  the 
hands  of,  or  under  the  control  of,  the  as- 
signor, actual  delivery  by  him  to  the  assignee 
is  not  essential,  since  the  deed  passes  the 
title  between  them. 

Action  was  brought  against  a  sheriff 
for  false  return  on  a  warrant  of  at- 
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tacbmont  on  an  execution  upon  jadg- 
ment  obtained  in  the  attachment  snit. 

The  property  of  one  P.  was  attached 
February  6, 1877. 

On  the  3d  of  said  month  P.  had 
made  a  general  assignment  for  the 
benefit  of  his  creditors.  Tliis  was 
duly  filed  on  said  day,  and  tlie  as- 
signee also  went  into  possession  at 
that  time. 

When  the  attachment  was  issued 
defendant  was  in  possession  of  the 
assignor's  property,  under  a  levy 
made  on  the  execution  of  another 
creditor,  January  8, 1877. 

Sale  on  said  property  was  made 
February  14, 1877. 

The  action  was  dismissed  on  the 
ground  that  the  property  of  the  debtor 
had  passed  from  him  under  the  as- 
signment, and  tliat  therefore  the  at- 
tachment and  execution  younger  than 
such  assignment  did  not  authorize  the 
sheriff  to  hold  or  levy  such  pivperty 
which  he  held  on  the  execution  of  a 
date  earlier  than  that  of  the  assign- 
ment. Plaintiff  appeals  from  the 
judgment  entered  on  such  dismissal. 

Jos.  Uasson  and  P.  8.  Crookej  for 
applts. 

John  J.  Armstrong^  for  respt. 

Heldy  The  non-suit  was  right.  Tlie 
assignment  transferred  the  assignor's 
interest  in  the  property  to  the  as- 
signee, subject  only  to  the  attachment 
issued  prior  thereta 

Under  the  circumstances  an  actual 
change  of  possession  of  the  property 
assigned  was  not  necessary.  The 
deed  transferred  th«  ^itle  as  between 
the  parties  to  it,  and  the  non-change 
of  possession  did  not  render  the  as- 
siffument  void  as  to  the  creditors  of 
the  assignor,  since  both  the  common 
law  and  the  statute    in  afiirmance 


thereof  make  the  retention  of  the 
property  by  the  assignor  and  not  the 
non-delivery  to  the  assignee  evidence 
of  fi*aud.  When  the  assignment  is  of 
an  interest  in  a  property  not  in  the  as- 
signor's possession,  or  under  his  con- 
trol, an  actual  delivery  is  not  required. 
2  R.  S.,  136,  §  5 ;  Klink  v.  Kelly,  fi3 
Barb.,  623  ;  Ball  v.  Loomis,  29  N.  Y., 
412.  Plaintiff  had  no  right  under  tlie 
circumstances  to  require  the  sheriff  to 
enforce  the  attachment  without  in- 
demnifying him. 

Judgment  afiirmed  with  costs. 

Opinion  by  GiJhert^J.;  Barnard^ 
J.y  concurs. 

LIFE   IKSURAirCE. 

N.    Y.     SUPBEMB    Couiri'.        6£NEBAI. 

Term.    Second  DEPr. 

Martin  Miesell,.  admV,  respt.^  v. 
The  Globe  Mutual  Life  Ins.  Ck>.. 
applt. 

Decided  September,  1S73. 

Defendant  daimed  that  an  irreg^ilaritj  in 
the  payment  of  a  pzeminm  enabled  it  to 
treat  tHe  polioj  as  hayin^^  Upeed.  A  letter 
written  sal  asqaently  to  the  holder  of  iiaoh 
policy  offered  to  reinstate  the  policy  on  tho 
fulfilment  of  certain  oondltiona  The  terms 
of  the  policy  allowed  80  days'  grace  for  the 
payment  of  premiama  The  prc^oeal  of 
reinatatement  was  made  the  day  after  the 
date  on  which  the  defendants  claimed  the 
policy  became  lapsed. 

Hdd^  That  such  proposal  was  a  waiver,  and 
that  a  conjpUance  with  its  terms  reinntated 
the  policy,  and  that  as  no  day  was  fixed  by 
the  terms  of  said  proposal,  a  compliance 
within  said  days  of  graoe  or  within  a  reason- 
able time  made  such  proposal  an  effectual 
waiver. 

After  allegation  of  bvt  one  ground  for  re- 
fusal to  renew,  defendant,  whose  conduct 
excused  a  tender,  cannot  aUege  a  non- 
performance of  the  assured,  caused  by  its 
conduct,  as  another  ground. 

Plaintiff's  testator  insured  his  life 
with  defendant  iu    May,  lb73,  for 
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$1,000  for  15  years.  A  special  grace 
of  thirty  days  was  allowed  for  the 
payment  of  the  prainiuras.  The  tes- 
tator died  in  December,  1874,  Plain- 
tiSf  gave  notice  and  pi'oof  of  death  to 
defendant  The  policy  in  suit  was 
delivered  to  deceased  by  one  Q.,  de- 
fendant's agent  at  R.  Q.  received 
the  premiums  for  November,  1873,  and 
gave  the  company's  receipts  therefor ; 
bnt  for  the  one  paid  in  Febniary  his 
personal  receipt  was  given,  lieceipts 
were  not  valid  unless  signed  by  an 
officer  of  the  company.  It  also  ap- 
peared that  the  agent  did  not  return 
the  premium  to  the  company  until 
March,  1874.  A  correspondence  took 
place  between  deceased  and  defend- 
ant thereupon.  On  May  29, 1874,  the 
defendant  wrote  deceased  a  letter,  in 
which  it  said  the  agent  Q.  had  re- 
quested it  to  send  him  the  renew- 
A  receipt  for  February,  and  that  it 
had  refused  and  then  proceeded  to 
say: 

^'  If  yon  will  send  us  a  certificate 
of  your  present  good  health,<4rom  Dr. 
I.  F.  Van  Vliet,  together  with  a  re- 
mittance for  prein.  due  28th  inst, 
$5.70-100,  we  will,  on  receipt  of  same, 
forward  to  you  the  renewals  for 
February  and  May,  and  have  the 
policy  reinstated.  If  you  can  collect 
from  Mr.  Quick  the  amount  paid 
him  for  the  February  quarter  and  re- 
mit same  with  above,  we  would  be 
obliged."     (Fol.  41.) 

To  which  deceased  replied,  June 
6, 1874,  as  follows : 

'' Enclosed  herewith  I  hand  you 
certificate  of  Dr.  I.  F.  Van  Vliet,  as 
to  my  present  state  of  health :  also 
draft  for  $11.40,  amount  of  prem. 
due  Feb'y  and  May.  I  succeeded 
in  getting  the  $5.70  I  paid  Quick  for 


Feb'y  prem.  Hereafter  I  will  remit 
dii-ect  to  yon,  and  thus  save  such 
trouble.  '  Please  send  by  return  mail 
ray  renewal  receipts  for  Feb'y  and 
May.**    (Fol.  43.) 

This  letter  is  stamped  as  received 
by  the  defendant,  June  8,  1874.  To 
this  letter  the  defendant  replied 
under  date  of  June  15, 1874,  as  fol* 
lows: 

"We  are  obliged  to  return  you 
herewith  your  check  for  $11.40,  the 
time  during  which  yon  were  allowed 
the  piivilttge  of  reviving  your  policy 
J30515  haying  expired  May  28111." 

In  a  letter  about  this  time  to  the 
agent  Q.  the  defendant  named  no 
physician,  but  made  the  condition 
that  the  certificate  should  be  satisfac- 
tory. 

In  March,  1877,  the  plaintiff  as 
administrator  demanded  payment  of 
said  policy.  Defendant  refused,  and 
this  action  was  bn>ught 

At  the  trial  the  judge  directed 
judgment  for  plaintiff,  from  which 
defendants  ap[)eal. 

A.  Wager ^  for  plffs. 

Sewell  iib  Pierce^  for  def ts. 

Ilddy  Assuming  that  the  irregular- 
ity attendant  on  the  payment  of  the 
premium  due  in  February,  1874,  en- 
abled defendant  to  treat  the  policy 
as  having  lapsed ;  still  the  letter 
from  defendants  to  deceased,  dated 
May  27,  1874,  was  a  waiver  of  the 
irregularity. 

The  defendant's  reason  for  the  re- 
turn of  the  policy  was  not  tenable. 
The  policy  allowed  thirty  days'  grace 
for  the  payment  of  the  premium. 
The  defendant's  proposal  was  made 
the  day  after  the  day  on  which  the 
defendant  claims  the  policy  had  ex- 
pired ;  and  since  no  day  was  named^  a 
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compliance  within  tlic  days  of  gi*ace, 
or  at  least  within  a  reasonable  time, 
rendered  the  waiver  effectual. 

Having  alleged  one  sole  grannd  for 
their    refusal    to    renew,  defendant 
cannot  aver  a  non-performance  due 
to  its  own  act.     The  contract  was 
binding,  and  defendant's  conduct  ex- 
cused a  tender  of  performance.    It  is 
still  in  force,  and  defendant's  refusal 
to  pay '  thereon  constitutes  a  breach 
for  which  they  are  liable  to  plaintiff 
Dele  van  v.  Duncan,  49  N.  Y.,  4S8 
Iluntly    V.    James,  50  N.  Y,  791 
Ward  V.  Republic  Ins.  Co.,  69   Id. 
286 ;  Hayner  v.  Am.  Pop.  Ins.  Co. 
Id.,  435. 

Judgment  affirmed  with  costs* 
Opinion  by  Oilberty «/".  /  Dyhman^ 
J.y  concurs. 


FOREIGN  CORPORATIONS, 
i      ATTACHMENT.    APPEAL. 
N.  Y.  Court  of  Appeals. 
Dunlop,  reapty  v.  The  Paterson 
Fire  Ins.  Co.,  wpj>U. 
Decided  June  18, 1878. 

A  corporation,  of  which  plamti£f  was  a  stock* 
holder,  obtained  an  attachment  against  de- 
flsndant,  which  was  levied  npon  a  f and  de- 
posited by  defendant  in  the  City  Court  of 
Brooklyn  in  lieu  of  an  undertaking  on  ap- 
peal from  a  judgment  which  had  been  ren- 
dered against  it  and  which  at  that  time  had 
been  reversed.  A  receiver  of  defendant  was 
subsequently  appointed,  who  obtained  an 
order  to  show  cause  why  the  attachment 
s^iould  not  be  vacated,  or  he  be  made  a 
party  for  the  purpose  of  moving  to  vacate 
the  attachment  and  order  of  publication. 
On  motion  thereunder  the  prayer  of  the 
petition  was  denied.  Held^  No  error.  That 
it  rested  in  the  discretion  of  the  Court  to 
permit  the  receiver  to  be  made  a  party; 
that  the  attachment  was  properly  issued, 
and  a  levy  by  virtue  thereof  seized  the 
rights  of  the  diebtor  to  a  return  of  the 
money  or  any  portion  thereof  after  the  ob« 


ject  for  which  it  was  deposited  was  acoom* 
plished,  and  aU  proper  demands  thereon 
satisfied. 

If  property  sought  to  be  affected  is  not  l^faUy 
the  subject  of  attachment,  the  Court  of 
Appeals  has  jurisdiction  of  an  appeal  from 
a  decision  on  application  to  release  it  there- 
from. 

Afarming  S.  C,  6  W.  Dig.,  176. 

On  July  19, 1877,  the  C.  Mfg.  Co., 
of  which  plaintiff  was  a  stockholder, 
brought  an  action  against  defendant 
to  recover  $1,280,  with  interest  from 
July  9,  1877,  and  on  the  same  day 
obtained  an  attachment  against  the 
property  of  defendant  as  a  foreign 
corporation,  and  this  attachment  was 
the  same  day  notified  to  the  clerk  of 
the  City  Court  of  Brooklyn,  who  held 
$2,000  deposited  witli  him,  by  de- 
fendant, as  security  upon  an  appeal 
taken  by  it  from  a  judgment  ren- 
dered against  it  in  said  Court  At 
the  time  such  attachment  was  served, 
and  notice  given  tliereunder,  the 
judgment  appealed  from  had  been 
reversed;  and  after  its  service  the 
judge  of  the  City  Court  declined  to 
make  any  order  for  any  disposition 
of  the  fund  while  the  attachment 
remained  in  force.  On  August  4, 
1877,  an  order  was  made  for  a  publi- 
cation of  the  summons,  and  on  Au- 
gust 11,  1877,  a  personal  service  of 
the  summons  and  complaint  was 
made  on  defendant's  president  at 
Paterson,  New  Jersey.  A  receiver  of 
defendant  was  appointed  by  the  Su- 
preme Court  in  this  State,  September 
4, 1877,  and  on  September  12, 1877, 
on  petition  of  said  receiver,  an  order 
was  gmnted  requiring  plaintiff's  com- 
pany to  show  cause  why  the  attach- 
ment should  not  be  set  aside,  or  why 
the  receiver  should  not  be  made  a 
party  to  said  action,  for  the  purpose 
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of  moving  to  vacate  the  attachment 
and  order  of  pablication  therein. 
Upon  the  motion  thereunder  an  order 
was  entered  denying  the  prayer  of 
the  petition. 

Preston  Stevenson^  for  appit 
Covdert  Broa.^  for  respL 
Hddy  That  the  issuing  of  the  at- 
tachment was  proper;   made  no  con- 
flict of  jurisdiction  between  the  two 
courts,  and  was  not  an  illegal  inter- 
ference with  the  official  power  and 
duty  of  tlie  clerk  of  the  City  Court 
in  whose  hands  the  money  attached 
was ;  that  thei-e  was  power  to  grant 
an  attachment  against  the  propeity 
in   tlie  hands  of  the  clerk   of  the 
Court,   and    that  a  levy  by    virtue 
thereof  seized  the  rights  of  the  debt- 
or to  the  return  of  the  funds,  or  any 
portion  thereof,  after  the  object  for 
which  it  was  deposited  had  been  ac- 
complished, and  all  proper  demands 
tliereon  satisfied.     Also,  that  it  was 
no  invasion  of  the  privilege  of  the 
clerk,  or  the  rights  of  the  Court  of 
which  he  is  an  officer,  that  upon  ser- 
vice of  the  attachment  he  was  re- 
quired to  furnish  a  certificate. 

Freeman  v.  Ilowe,  24  How.  (C.  S.), 
450 ;.  Turner  v.  Fendall,  1  Cmnch, 
1;  Baker  v.  Ken  worthy,  41  N.  Y., 
215  ;  Shin  v.  Zimmerman,  3  Zab., 
150;  Chealey  v.  Bi-ewer,  7  Mass., 
259;  Buckley  v.  Eckert,  3  Penn., 
368  ;  Coppell  v.  Smith,  4  T.  R.,  313 ; 
Eoss  V.  Clark,  1  Dal.,  354,  distin- 
guished. 

Also  heldj  That  permitting  the  re- 
ceiver of  defendant  to  come  in  as  a 
defendant,  rested  in  the  discretion  of 
the  Court 

As  a  general  rule,  orders  granting 
or  vacating  attachments  will  not  be 
reviewed  by  this  Court,  68  N.  Y., 
YoL  7.— Na  lO* 


341,  873,  but  in  case  of  want  of 
power  to  grant  tliem  such  orders  are 
the  subject  of  review  in  this  Court 
69  N.  Y.,  176.  If  property  sought 
to  be  affected  is  not  legally  the  sub- 
ject of  attachment,  on  appeal  from  a 
decision  on  application  to  release  it 
therefrom,  this  Court  has  jurisdiction. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying  mo- 
tion, affirmed. 

Opinion  by  Folger^  J.  All  concur, 
except  Churchy  Ch.  •/!,  not  voting. 

SECURITY  ON  STAYING  PRO- 
CEEDINGS. 

N.   Y.   SUPBEMB   COUBT.   BbOOMS 

Special  Term. 
Cyrus  Roberts  2^.,  v.  Abram  Y. 
MekelL 
Decided  October  23, 1878. 

After  jadgment  has  been  entered  for  a  mm  of 
money  by  order  of  General  Term,  if  the  de- 
feated party  desires  a  stay  of  proceedings 
to  enable  him  to  apply  to  the  General  Term 
for  leaye  to  appeal  to  the  Court  of  Appeals 
(the  amount  in  controversy  being  under 
$500),  he  must  comply  with  the  provisions 
of  §  618  of  the  Code  of  Civil  Procedure. 

Motion  by  defendant  for  an  order 
staying  plaintiff's  proceedings,  after 
judgment  for  a  sum  of  money  in 
favor  of  plaintiff,  ordered  by  General 
Term  on  denying  motion  for  new- 
trial. 

Plaintiff  obtained  verdict  atCircnit 
for  less  than  $500.  Defendant  moved 
for  a  new  trial,  which  was  ordered  to 
be  heard,  in  the  first  instance,  at 
General  Term,  and  proceedings  on 
the  verdict  were,  in  the  meantime, 
stayed. 

The  General  Term  denied  the 
motion  for  new  trial,  and  ordered 
judgment  on  the  verdict. 

After  the  entry  of  jndgment,  de- 
fendant moves  at  Special  Term  for 
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an  order  staying  plaintiff's  proceed- 
ings for  such  time  as  might  be  neces- 
sary to  enable  defendant  to  move  the 
General  Term  for  leave  to  appeal  to 
the  Court  of  Appeals  from  the  judg- 
ment ordered  by  the  G^eneral  Term. 

B.  W.  <&  O.  M.  Woodward,  for 
motion. 

IF.  Z.  Norton,  opposed. 

Held  (per  Murray,  J.),  That  §  613 
of  the  Code  of  Civil  Procedure  ap- 
plies to  such  a  case :  that  ^^  there  is 
no  escape  from  it." 

Motion  granted  on  defendant's  com- 
plying with  said  §  613,  withui  live 
days ;  otherwise,  denied. 


EXECUTORS.     AEBITEATIOK 
GUARANTY. 
N".  Y.  Court  of  Appeals. 
Wood,  Te»pt.j  V.  Tunnicliff  et  al., 
aj>plt8. 

Decided  May  28, 1878. 

In  order  to  BetUe  certain  suits  pending  be- 
tween plaintiff  and  the  executors  of  one  Y., 
an  arbitration  was  agreed  upon,  and  a  sub- 
mission  under  seal  entered  into  between 
plaintiff  and  said  executors  that  the  suits 
should  be  discontinued,  and  the  executors 
should  pay  and  perform  the  award.  As  a 
part  of  this  transaction  defendants  executed 
to  plaintiff  under  seal  a  guaranty  that  if  an 
award  should  be  made  against  the  exe- 
cutors, and  they  did  not  pay  it,  defendants 
would  pay  or  cause  the  same  to  be  paid. 
An  award  was  made,  which  the  executors 
refused  upon  demand  to  pay.  In  an  action 
upon  the  guaranty,  Hdd^  That  the  consider- 
ation for  the  guaranty  was  sufficient,  and 
that  plaintiff  was  entitled  to  recover. 

Executors  and  administrators  have  a  right  to 
submit  disputed  claims  to  arbitration. 

Executors  who  hare  covenanted  to  abide  by  and 
perform  an  award  are  personally  bound  by 
an  award  made,  although  in  form  they 
covenanted  as  executors,  unless  from  the 
other  parts  of  the  submission  it  appears 
that  they  intended  to  bind  themselves  only 
to  pay  out  of  the  awets  in  due  course  of  ad- 
ministratioo. 


Where  the  parties  have  proceeded  with  the 
arbitration  without  objection  after  the  time 
fixed  in  the  submission  for  making  the 
award,  they  will  be  deemed  to  have  waived 
the  stipulation  as  to  time. 

An  award  made  against  an  estate  under  a  sub- 
mission by  executors  or  administrators  will 
ascertain  and  liquidate  the  claim  submitted, 
but  will  confer  no  right  of  priority  of  pay- 
ment oat  of  the  assets  aa  against  other 
oreditoiB. 

This  was  an  action  apon  a  guaranty 
by  defendants,  given  under  the  fol- 
lowing circninstances.    Plaintiff  and 
one  V.  had  had  dealings  together, 
which  wei-e  not  settled  at  the  time  of 
V.'s  death.       Plaintiff    brought  an 
action  for  a  settlement  against  his 
executoi's,  and    they  sued    plaintiff. 
To  settle  these  suits,  and  to  ascertain 
the  amount  dne plaintiff,  an  arbitration 
was  agreed  upon,  and  a  submission 
entei*ed  into  between  plaintiff    and 
V.'s  execators  under  seal,  in  which  it 
was  agreed  that  the  suits  should  be 
discontinued,  and  all  matters  of  dif- 
ference submitted,  and  the  executors 
should  pay  and  perform  the  award. 
As  part  of  this  transaction,  and  at  the 
same  time,  defendants  executed    to 
plaintiff  under  seal  a  guaranty,  tliat 
if  an  award  should  be  made  aorainst 
the  executors,  and  they  did  not  pay 
it,  that  they  would  pay  or  cause  the 
same   to   be    paid.     An  arbitration 
was  had,  and  an  award  made  against 
the    executors.      Payment    was  de- 
manded and  refused,  and  this  action 
was  then  brought. 

Samiiel  Handy  for  applts. 

C.  D.  AdamSy  for  respt 

Held  J  That  plaintiff  was  entitled  to 
recover;  that  tlie  consideration  for 
defendants'  promises  was  sufficient ; 
that  the  executors,  under  the  common 
law,  had  power  to  submit  the  claims 
in  dispute  to  arbitrators.    Bac.  Abr., 
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Art.  C. ;  Ld.  Eayra.,  348 ;  1  T.  R., 
691  ;  17  Johns.,  301 ;  6  Pick.,  268 ;  6 
Lcigli,  62 ;  2  Conn.,  691 ;  2  Wins. 
on  Exr's,  1800 ;  Riis.  on  Arb.,  36 ; 
Wat  on  Arb.,  74 ;  Caldwell  on  Arb., 
33,  and  they  would  be  bound  by  an 
award  pursuant  to  the  submission  the 
same  as  any  other  person,  although  if 
tlie  award  should  be  to  tlie  prejudice 
of  the  estate — that  is  if  the  arbitratoi-s 
awaixl  the  executors  less  tlian  is  duo — 
the  latter  would  be  answerable  to 
those  interested  in  the  estate  as  for  a 
devastavit  y  that  this  rule  has  not 
been  chaitged  by  the  provisions  of  the 
Itevised  Statutes  i*elating  to  the  refer- 
ence of  disputed  claims  against  es- 
tates ;  that  the  right  of  executors  and 
administrators  to  submit  to  arbitrators 
is  also  included  in  the  pi-ovisions  of 
the  Revised  Statutes  in  reference  to 
arbitration.     2  R  S.,  540. 

Executors  who  have  covenanted  to 
abide  by  and  perform  an  award  would 
be  pei-sonally  bound  to  pay  the  award 
made,  although  in  form  they  cove- 
nanted as  executors,  unless  fi-om  the 
other  parts  of  the  submission  it  ap- 
peared that  they  intended  to  bind 
themselves  only  to  pay  out  of  the 
assets  in  due  course  of  administration. 
1  T.  R,  489,691 ;  7  Id.,  453 ;  4D.  & 
R,  814;  41  N.  Y.,  315  j  8  Mass., 
162;  2B.  &B,,460. 

Defendants  claimed  that  the  award 
was  void,  because  not  made  within 
tlie  time  required  by  the  submission. 
When  the  award  was  offered  in  evi- 
dence various  objections  were  made 
to  its  reception,  which  were  over- 
ruled. Plaintiff  then  gave  evidence 
tending'  to  show  that  the  executors 
had  proceeded  in  the  arbitration  after 
the  time  limited  in  the  submission 
had    expired,  and  the   hearing  ad- 


journed from  time  to  time  with  de- 
fendants' consent  They  moved  for  a 
nonsuit,  after  plaintiff  rested,  upon 
several  grounds,  but  no  point  was 
taken  as  to  the  award  not  being  bind- 
ing because  not  made  within  the  time 
limited. 

HeUly  That  the  parties  having  pro- 
ceeded with  the  arbitration  after  the 
time  fixed  in  the  submission  for  mak- 
ing the  award  without  objection,  will 
be  deemed  to  have  waived  the  stipula- 
tion as  to  time. 

An  award  made  against  an  estate 
under  a  submission  by  execntora  or 
administrators  will  ascertain  and 
liquidate  the  claim  submitted,  but 
will  confer  no  right  upon  tlie  party 
in  whose  favor  it  is  made  as  against 
other  creditora  to  priority  of  payment 
out  of  the  assets. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Andrews^  J.  All  con- 
cur, except  Earl^  e/!,  taking  no  part, 
and  AUen^  i/.,  absent 


QUO  WARRANTO.     PARTIES. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

The  People,  applt%,^  v.  The  Albany 
&  Vermont  RR.  Co. 

Decided  September,  1878. 

Th?  motion  was  broaght  by  the  State  for  a 
forfeiture  of  defendaDt^s  corporate  rights 
and  for  its  dissolution.  The  T.  &  B.  iLi. 
had  leased  a  portion  of  the  defendants  road 
MX.  \  claimed  thereby  to  have  sutih  an  int-er* 
est  in  its  real  estate  as  entitled  it  (the  T.  & 
B.  RR. )  to  be  made  a  party  to  the  action  un- 
der §  452  of  the  New  Code.  Rdi^  That 
Biich  an  action  was  a  matter  strictly  between 
the  State  and  th9  corporation,  and  that  the 
latter  alone  conld  contest  the  question  of 
forfeiture. 

This  action  was  bronght  to  obtain 
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a  judgment  that  defendant  had  for- 
feited its  corporate  rightfi,  that  it  be 
exchided  therefrom,  and  that  the  cor- 
poration be  dissolved.  The  Troy  & 
Boston  KR.  Co.  made  application  to 
be  made  a  party  to  the  action,  claim- 
ing it  had  "  an  interest  in  "  the  "  real 
property  "  of  defendant,  "  the  title  to 
which  may  be  affected  by  the  judg- 
ment," within  the  meaning  of  the 
second  sentence  of  §452  of  the 
Code  of  Civil  Procedure.  It  appeared 
that  in  1860  the  defendant  operated 
a  road,  which,  for  a  certain  distance, 
was  a  rival  to  tlie  T.  &  B.  RR.;  and 
that  the  latter  in  1862  secured  a  lease 
of  the  competing  portion  from  the 
defendant,  for  so  long  as  the  compa- 
nies should  continue  railroad  corpora- 
tions, at  the  yearly  rent  of  one  dollar. 
The  defendant  reserved  the  right  to 
abandon  the  demised  road  in  case  it 
became  requisite  so  to  do  in  order  to 
protect  defendant's  rights  in  the  por- 
tion not  demised.  And  it  was  agreed 
that  if  defendant  exercised  these  re- 
served rights  without  the  same  being 
requisite  as  aforesaid  it  should  incur 
no  liability ;  and  that  the  lease  was 
executed  entirely  at  the  risk  of  the 
T.  &  B.  RR  Co.  and  without  any 
covenants  expressed  or  implied  upon 
the  part  of  the  defendant  The  de- 
fendant further  agreed,  on  the  expira- 
tion of  the  demise,  to  release  to  the  T. 
&  B.  RR  Co.  all  its  rights  in  the 
demised  premises. 

Subsequently  the  defendant  did 
abandon,  by  amended  articles,  that 
part  of  their  raih'oad.  The  Special 
Term  held  that  the  T.  &  B.  RR  Co. 
had  a  right  to  be  made  a  party,  upon 
these  facts.    The  People  appeal. 

JS.  W.  Faige^  Dep'ty  Att'y  Gen., 
for  applts. 


Eaek  Oawen,  for  T.  &  B.  RR  Co., 
respt 

Hddy  Error.  The  action  is  brought 
under  §  430  of  the  Code  of  Proced- 
ure, which  affords  a  substitute  for  the 
writ  of  quo  warranto  and  for  infor- 
mation in  the  nature  of  such  writ 
§  428.  An  information  was  properly 
in  its  origin  a  criminal  proceeding, 
4  Bl'k.,  312.  And  from  this  fact  it 
may  be  seen  tliat  a  suit  of  this  kind 
is  strictly  a  matter  between  the 
people  and  the  corporation.  No 
other  person  than  the  corporation  has 
a  right  to  contest  the  question  of  for- 
feiture. It  cannot  by  making  numer- 
ous contracts  with  different  persons 
give  them  the  right  to  contest  an  ac- 
tion brought  by  the  State  to  annul  its 
corporate  rights  for  a  forfeiture.  We 
do  not  think  that  the  T.  &  B.  RR  Co. 
is  entitled  to  contest  tliis  matter  as 
being  a  lessee  of  real  estate  belonging 
to  the  defendant  Again  it  is  insist- 
ed that  as  the  lease  is  to  continue 
during  the  corporate  existence  of  both 
companies  the  T.  &  B.  RR.  Co.  has 
an  interest  in  real  property  the  title 
to  which  may  be  affected  by  the 
judgment  In  fact,  however,  by  the 
terms  of  the  lease,  on  expiration  of 
the  demise,  the  defendant  is  to  release 
the  property  to  tlie  T.  &  B.  RR  Co. 
And  therefore,  so  far  as  the  agree- 
ment of  the  parties  is  concerned,  tiie 
interests  of  the  T.  &  B.  RR.  Co.  aro 
not  affected  by  the  expiration  of  the 
lease.  But  suppose  the  T.  &  B.  RR. 
Co.  is  a  lessee  of  property  which  lease 
expires  by  its  terms  with  the  corpor- 
ate existence  of  some  corporation, 
may  it  litigate  with  the  State  the 
question  of  the  forfeiture  of  such 
corporation  ?     We  think  not 

The  question  to  be  litigated  here 
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is  whether  the  defendant  has  for- 
feited its  franchises.  Whether  snch 
forfeiture,  if  any  should  be  found, 
can  take  away  any  rights  of  the  T.  & 
B.  KR.  is  matter  which  must  be  tried 
in  some  other  litigation. 

It  seems  to  us  that  if  it  has  ac- 
quired legally  any  franchises,  they  are 
not  put  in  jeopardy  by  this  action. 
And  without  deciding  the  question 
we  may  say  that  the  views  expressed 
in  Webster  v.  Bond,  16  S.  C.  N.  Y., 
437,  apply  to  §  452  of  the  Code  of 
Civil  Procedure. 

Order  reversed  with  $10  costs  and 
printing. 

Opinion  by  Leagued,  P.  J.  /  Tap- 
pan^  t/i,  concurs  in  result 


AGENCY.    REVOCATION. 

N.  Y.  Court  of  Appeals. 
Gelpcke  et  al.,  apj^Us.,  v.  Quen- 
trell,  re»j)t. 

Decided  June  4, 1878. 

Defendimt,  by  letter,  opened  a  credit  for  one 
year  with  plaintiff  in  fayor  of  R.  &  Co.,  of 
New  Orleans,  to  the  extent  of  |50,000,  *'  for 


If 


advanoes  on  oouBignmenta  of  merchandiae 
to  defendaotw  B.  &  Go.  drew  three  boy- 
eral  drafts  upon  plaintiffs,  amounting  in  the 
aggregate  to  $83,000,  which  were  duly  ao 
cepted  and  paid.  Before  aoy  of  the  drafts 
had  been  accepted,  but  after  two  of  them 
had  been  drawn,  plaintiffs  received  a  letter 
from  defendant  recalling  the  credit  since 
*'our  New  Orleans  friends  would  hardly 
have  occasion  still  to  make  use  of  the 
same,**  and  stating  that  if  acceptances  had 
been  made,  defendant  would  pay  for  the 
same.  Plaintiffs  notified  B.  &  Go.  of  the 
recaUy  but  they  did  not  receive  the  notice 
nntti  the  last  draft  had  been  made.  Held, 
That  defendant's  letter  was  simply  a  recall 
of  the  credit,  and  the  reason  assigned  caUed 
for  no  extraordinary  action  oa  plaintiffs* 
part;  that  plaintiffs  were  not  bound  to 
construe  it  as  a  prohibition  against  accepting 
drafts  drawn  before  notice  reached  the 
drawers,  and  that  defendant  was  liable. 
A  principal  can  only  revoke  when  things  re 


. 


main  entire ;  if  the  agent  has  begun  to  exe- 
cute the  ordet,  the  revocation  .is  without 
effect  as  to  what  has  already  been  executed, 
and  he  will  be  indemnified  as  to  any  obliga- 
tion into  which  the  order  may  hare  engaged 
him. 

This  action  was  brought  to  recover 
of  defiendaut  $33,419.45,  with  inter- 
est from  April  16,  1860,  paid  by 
plaintiffs  for  defendant,  bj  accept- 
ing and  pajin^  eight  bills  of  ex- 
change drawn  by  the  firm  of  R.  & 
Co.,  at  New  Orleans,  on  plaintiffs 
who  lived  in  New  York  City,  in  con- 
formity with  a  letter  of  credit  ad- 
dressed by  defendant  to  plaintiffs, 
December  24, 1859,  by  which  a  credit 
was  opened  for  one  year  by  defend- 
ant with  plaintiffs  in  favor  of  B.  & 
Co.,  for  $50,000,  which  the  latter 
stated  was  'intended  for  advances 
on  consignments  of  merchandise  "  to 
defendant,  and  requested  plaintiffs  to 
notify  K  &  Co.  of  tlie  opening  of  the 
ci-edit  It  was  not,  however,  required 
that  the  bills  of  lading  should  accom- 
pany the  drafts.  This  letter  was  re- 
ceived by  plaintiffs  January  17, 1860, 
and  they  on  tliat  day  sent  defend- 
ant a  letter  by  which  they  consented 
to  open  the  credit  as  desired,  and 
also  wrote  to  B.  &  Co.,  informing 
them  that  the  credit  had  been  opened. 
On  February  1,  1860,  R  ife  Co.  ad- 
vised  plaintiffs  that  they  had  drawn 
on  them  for  $3,000,  which  was  ac- 
cepted by  them  February  8,  1860. 
On  February  4, 1860,  R  &  Co.  drew 
on  plaintiffs  for  $5,000,  and  plaintiffs 
accepted  the  drafts,  February  10, 
1860.  On  February  7,  1860,  R  & 
Co.  drew  drafts  on  plaintiffs  for 
$25,000,  which  the  latter  accepted 
February  13,  1860.  All  of  these 
drafts  wei*e  at  sixty  days,  and  were 
paid  by  plaintiffs  at  maturity.     De- 
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fendant  put  in  evidence  a  letter  to 
plaintiflfff,  dated  January  18,  1860, 
whicli  plaintiffs  received  February  6, 
1860,  in  which  defendant  stated  that 
he  found  himself  on  that  dav  '^  induced 
to  recall  hereby  "  the  credit  to  R.  & 
Co.,  "  since  our  New  Orleans  friends 
would  hardly  have  occasion  still  to 
make  use  of  the  same.  If,  however, 
in  the  meantime,  up  to  the  arrival  of 
this  letter,  acceptances  should  have 
been  made  against  it,  this,  as  a  matter 
of  course,  is  for  my  account,  and  your 
drafts  for  reimbursement  will  be 
promptly  honored  on  my  part,"  and 
requested  plaintiffs  to  communicate 
to  It.  &  Co.  the  revocation  of  the 
credit,  which  plaintiffs  did.  Notice 
of  the  revocation  could  not  have 
reached  B.  &  Co.  by  mail  before  the 
drafts  of  February  7th  were  drawn. 

A.  J.  Vanderpod^  for  applts. 

Wm,  Allen  JSutler,  for  respt. 

ITeldj  That  as  between  plaintiffs 
and  K.  &  Co.  die  credit  given  was  a 
blank  credit ;  that  plaintiffs  were  not 
bound  to  construe  defendant's  letter 
of  revocation  as  a  prohibition  against 
accepting  drafts  duly  drawn  before 
it  reached  the  drawers;  that  there 
was  nothing  in  it  indicating  any  such 
emergency  as  would  justify  plaintiffs' 
incurring  the  damages  that  would 
have  been  entailed  by  allowing  the 
drafts  to  be  protested,  or  that  would 
furnish  any  excuse  to  plaintiffs  for 
thus  violating  their  plain  engagement 
to  B.  &  Co.  to  protect  their  hills; 
that  the  notice  given  by  the  letter 
was  simply  a  recall  of  tlie  credit,  and 
the  reason  assigned  was  calculated  to 
allay,  rather  dian  excite  suspicion, 
and  called  for  no  extraordinary  ac- 
tion ;  that  plaintiffs  were  not  bound 
to  inquire  into  the  question  of  ship- 


ments and  had  no  right  to  require  of 
R.  &  Co.  any  evidence  thereof. 

Under  the  rules  applicable  in  cases 
of  agency,  a  principal  has  only  the 
right  to  revoke  when  things  remain 
entire ;  if  the  agent  has  begun  to  exe- 
cute the  order  the  revocation  is  with-  • 
out  effect  as  to  what  has  already  been 
executed  and  he  will  be  indemnified 
as  to  any  obligations  into  which  the 
order  may  have  engaged  him.  Story 
on  Agency,  §§  466, 468, 496 ;  Erekine's 
Inst.,  B.  3,  Tit  3,  §40  j  Bell  Comm., 
§  413  (4th  ed.). 

N   Cremer  v.  Higginson,  1  Mason,  323, 
distinguished. 

Judgment  of  General  Term,  affirm- 
ing judgment  dismissing  complaint, 
reversed  and  new  trial  ordered. 

Opinion  by  JiapallOj  J,  /  Andrews 
and  MUleTj  JJ.,  concur.  £arlj  •/., 
concurs  in  result  on  ground  tliat  tlie 
facts  warranted  a  submission  of  tlie 
case  to  the  jury.  Churchy  Oh.  J., 
and  Folger^  eA,  dissent. 

NOTICE  TO  QUIT.    LAJTD- 
LORD  AND  TENANT. 
N.  T.  SuPEEMB    Court.     General 
Term.    First  Deit. 
The  People  ex  rel.  Virginia  Ban- 
ford,  applLy  V.  Frederick  G.  Qedney 
et  al.,  respts. 
Decided  October  31,  1878. 

A  notice  given  for  the  puipoee  of  ending  the 
tenant's  term  most  be  precise  and  definite 
as  to  the  time  when  the  surrender  is  reqaixed 
to  be  made. 

Where  the  landlord  obtains  poeseasion  of  the 
demised  premises  by  summaiy  prooeedings 
which  are  reversed  in  the  Supreme  Court 
upon  certwrariy  that  Court  should  not  award 
restitution  to  the  tenant  if  the  term  has  ex- 
pired before  the  judgment  of  reyersal  is  ren- 
dered. 

Certiorari  issued  to  review  sum- 
mary proceedings  instituted   by  the 
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respondent,  Einilie  L.  Simmons,  to 
remove  the  relator,  Virginia  Sanford. 
The  proceedings  to  remove  the  tenant 
were  instituted  on  the  averment  that 
she  was  bonnd  to  leave  and  surrender 
the  demised  premises  upon  ten  da^s' 
notice  from  the  lessor,  and  that  such 
notice  was  given  and  the  tenant  con- 
tinued to  hold  over.  Both  these  facts 
were  denied  by  the  tenant  by  her 
affidavit  made  in  response  to  that  on 
which  the  summons  was  issued.  And 
for  the  purpose  of  sustaining  the  alle- 
gation that  ten  days'  notice  to  quit  the 
demised  premises  had  been  served, 
the  following  notice  was  given  in  evi- 
dence : 

Mrs.  Sanford: 

Dear  Madam — Mrs.  Simmons 
claims  that  you  are  the  party  in  de- 
fault of  contmct,  and  requests  me  to 
notify  you  that  she  desires  you  to  sur- 
render possession  of  the  apartments 
you  now  occupy  in  her  house  as  soon 
as  practicable,  and  she  hopes  you  will 
do  so  without  further  notice. 

Kespectfully  youre, 

Z.  £.  Simmons. 

By  the  lessor's  affidavit  it  was  stated 
that  the  above  notice  was  served  on 
OF  about  the  14th  day  of  January, 
1878,  and  that  more  than  ten  days 
had  elapsed  on  the  16th  day  of  the 
same  mouth,  when  the  affidavit  was 
swoni  to,  since  such  service. 

From  the  proceedings  before  the 
police  justice  upon  the  trial  of  the 
issues,  it  appeared  that  there  was  a 
written  agreement  between  the  land- 
lord and  tenant  by  which  the  prem- 
ises were  leased  by  Mi-s.  E.  L.  Sim- 
mons, one  of  the  respondents,  to 
Mrs.  Sanford,  the  relator,  for  one 
year,  from  the  Ist  of  October,  1877, 
to  the  1st  of  October,  1878,  and  that 


there  was  a  parol  agreement  made 
about  the  same  time  that  the  premises 
should  bo  surrendered  by  the  tenant 
upon  a  ten  days'  notice  to  surrender 
and  quit  the  premises. 

But  the  objection  was  taken  that 
even  though  the  parol  agreement  was 
made,  and  the  above  notice  was  served 
more  than  ten  davs  before  the  com- 
mencemeut  of  the  summary  proceed- 
ings to  remove  the  tenants,  that  said 
notice  did  not  terminate  the  tenancy. 
IF.  IT.  McDougal^  for  relator. 

J7.  M.  Whiteheofl^  for  respts. 

Heldy  The  above  notice,  if  served 
ten  days  before  the  commencement 
of  this  proceeding,  was  insufficient  to 
tenninate  the  tenancy. 

No  time  was  mentioned  in  the  no- 
tice when  the  tenant  was  required  to 
surrender  the  possession,  neither  was 
it  stated  that  the  surrender  was  re- 
quired at  the  end  of  ten  days  from 
the  time  of  the  service  of  the  notice. 

The  law  seems  to  be  very  well  set- 
tled that  a  notice  given  for  the  pur- 
pose of  ending  the  tenant's  term  must 
be  precise  and  definite  as  to  the  time 
when  the  surrender  is  required  to  be 
made.  As  much  as  that  was  clearly 
implied  in  the  stipulation,  if  that  in 
fact  was  ever  made,  that  the  tenant 
was  to  quit  on  ten  days'  notice.  2 
Gray,  224;  23  AVend.,  616. 

The  proceedings  should  be  reversed 
with  costs ;  but,  as  the  year  for  which 
the  premises  were  in  terms  demised, 
subject  to  the  alleged  stipulation  for 
its  earlier  termination,  expired  on  the 
fii-st  day  of  October,  1878,  no  restitu- 
tion can  be  awarded  to  the  tenant. 
1  Com.,  419. 

Opinion  by  Daniels^  J,;  Ingalla 
and  PotteVy  JJ,^  concurring. 
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DEED.    FORFEITURE. 

N.  Y.  Court  of  Appeals. 
Woodwortli,  appU.y  v.  Payne,  respt 
Decided  June  21, 1878. 

Aeonditioii  in  a  deed  to  a  religions  corpora- 
tion which  provides  that  the  seats  of  the 
church  to  be  erected  on  the  premises  con- 
Teyed  should  be  free  for  the  nse  of  all  per- 
sons to  occupy  in  the  capacily  of  worship, 
but  that  if  the  seats  in  the  church  to  be 
erected  thereon,  or  any  other  church  there- 
on, shall  be  rented  or  sold,  the  property 
should  revert  to  the  grantor  or  his  heirs, 
is  not  forfeited  by  a  sale  of  the  premises  to 
a  church  of  another  denomination,  or  to  an 
individual,  so  long  as  the  church  is  used  for 
religious  purposes,  and  the  seats  are  not 
rented  or  sold. 

This  action  was  brought  to  recover 
possession  of  a  lot  of  land  for  breach 
of  a  condition  in  a  deed  of  the  prem- 
ises. The  original  grantor,  whose 
heir  at  law  plaintiff  is,  conveyed  said 
premises  for  a  church  edifice  to  the 
Methodist  Protestant  church,  and  its 
successors  and  assigns. 

Immediately  after  the  description 
in  the  deed,  was  the  following  condi- 
tion :  "  The  above  described  land 
being  designed  for  church  purposes, 
it  is  nndei'stood  and  agreed  that  the 
seats  therein  shall  be  forever  free  for 
the  use  of  any  and  all  persons  to 
occupy  in  the  capacity  of  worehip, 
but  if  the  seats  of  the  church  to  be 
erected  thereon,  or  any  other  church 
thereon,  shall  be  rented  or  sold,  then 
the  said  above  described  premises 
shall  revert  to  the  said  party  of  the 
first  part  or  her  heirs."  The  church 
corporation  went  into  possession  and 
erected  a  church  several  years  later. 
Having  become  indebted  to  defend- 
ant it  got  an  order  from  the  County 
Court  authorizing  a  sale  of  said  prem- 
ises, to  pay  the  debts  of  the  society. 

In  pui*suance  tliereof  a  deed  con- 


taining the  same  condition  was 
executed  to  defendant,  who  was  a 
minister  of  the  Methodist  Church,  and 
had  been  pastor  of  the  society.  Af- 
ter the  sale  to  him  he  held  religions 
services  in  the  church,  at  which  he 
officiated,  and  on  such  occasions  the 
pews  and  seats  had  been  free. 

Morris  <&  liussdlj  for  applt. 

M.  T,  Jenki.n8,  for  respt 

Held^  That  the  sale  to  defendant 
did  not  work  a  forfeiture  of  the  con- 
dition contained  in  the  deed  ;  neither 
would  a  sale  to  a  church  of  another 
denomination  .work  a  forfeiture  so 
long  as  the  church  was  used  for  re- 
ligious purposes,  and  the  seats  were 
not  sold  or  rented. 

Judgment  of  General  Term,  affirm- 
ing judgment  of  nonsuit,  affirmed. 

Opinion  by  Miller ^  J.     All  concur. 

EVIDENCE.       ENTRIES     IN- 
BOOK. 

N.  T.  Supreme  Court.  General 
Term.     First  Deft. 

Norman  Peck  et  al.,  applts.^  v. 
Herman  Von  Keller,  respL 

Decided  October  31,  1878. 

The  recorded  statements  of  plaintiff,  cob« 
tained  in  entries  in  plaintiffs  books,  made 
by  plaintiffs  direction,  the  clerk  making 
them  knowing  nothing  of  the  transaction, 
cannot  be  read  in  plaintiffs  favor. 

Snch  entries  are  not  sufl&cientlj  authenticated 
to  be  evidence  of  the  facts  appearing  hj 
them,  and  cannot  be  properlj  considered  as 
independent  eyidenoe  for  any  purpose  in 
plaintift^s  fayor. 

Appeal   from   a  judgment  recov-' 
ered  on  trial  at  the  Circuit,  and  from 
an    order    denying  a  motion   made 
upon  the  minutes  for  a  new  trial. 

The  action  was  brouglit  to  recover 
the  sum  of  $10,000,  alleged  to  have 
been  advanced  by  plaintiffs  to  defend- 
ant 
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The  defence  was  that  the  money 
was  not  advanced  to  the  defendant 
but  was  paid  to  defendant  to  deliver 
to  a  ccitaiu  firm  for  notes  of  such 
firm  purchased  by  plaintiffs. 

Upon  the  issue  as  to  whetlier  plain- 
tiffs advanced  the  monev  to  defend- 
ant  or  not,  there  was  conflicting  tes- 
timony, and  the  jaiy  found  for  tlie 
defendant. 

The  plaintiffs,  on  the  trial,  were  al- 
lowed to  read  an  entry  (the  stump  of 
a  check  i7i  check-book)  made  in  such 
books  by  one  of  their  clerks,  wlio  tes- 
tified to  the  fact  of  having  made  it 
The  entr}^  was:  "Herman  Von  Kel- 
ler, on  acct,  $10,000.'^  The  witness 
testified  that  he  had  no  I'ecollection 
of  tlic  facts  contained  in  the  entry, 
beyond  the  entry  itself,  except  that 
it  was  like  a  particular  check  he  was 
told  to  ditiw.  The  witness  knew 
nothing  of  the  correctness  of  the  en- 
try in  the  book. 

At  the  close  of  the  case,  the  judge 
charged  the  jury  that  the  entry  above 
was  not  to  be  considei*ed  by  tliem  in 
determining  the  question  in  the  case 
as  to  whetlier  the  advance  was  to 
Yon  Keller,  and  the  credit  given  to 
him  or  not 

The  plaintiffs'  counsel  excepted  to 
that  portion  of  the  judge's  charge. 

An  exception  was  also  taken  to  the 
exclusion  by  the  Circuit  Judge  of  cer- 
tain otlier  entries  in  plaintiffs'  books, 
with  respect  to  this  transaction,  made, 
as  appeared,  by  plaintiffs'  direction, 
tlic  person  making  them  knowing 
nothing  of  tlie  transaction. 

These  exceptions  were  urged  on 
this  appeal  as  grounds  for  reversal  of 
tlic  judgment  and  a  new  trial. 

Jili/iu  Jioot,  fo?  applt. 

Jonn  A.  MapeSf  for  i*e8pt 


Ifeldy  The  entry  offered  in  evi- 
dence was  not  snfiiciently  authenti- 
cated to  i*ender  it  evidence  of  any- 
thing. 16  Wend.,  588 ;  4  Denio,  354 ; 
59  Barb.,  355  ;  10  N.  Y.,  207.  The 
proof  was  merely  that  this  entry  ex- 
isted on  plaintiffs'  books,  and  that  it 
had  been  made  by  the  witness.  But 
that  had  no  legal  tendency  to  prove 
tliat  the  advance  was  to  the  defend- 
ant ;  for  that  reason  the  Court  prop- 
erly ruled  tliat  the  jury  could  not 
consider  it  as  evidence  on  that  subject. 

Hdd further^  That  the  entries  re- 
jected as  not  entitled  to  be  read  wero 
still  less  reliable.  For  it  only  ap- 
peared that  they  were  made  by  the 
witness  on  the  plaintiffs'  dii*ection. 
They  were  the  recorded  statements 
of  the  plaintiffs  upon  the  subject. 
Whether  they  were  true  or  not  was 
only  known  to  the  plaintiffs  themr 
selves. 

Whether  these  entries  existed,  made 
as  above  stated  by  the  plaintiffs,  is 
immaterial  for  any  purpose. 

The  judgment  and  order  should  be 
affirmed. 

Opinion  by  Daniels^  c/./  IngaZU 
and  Pottery  JJ.^  concurring. 

FIRE   INSURANCE.     WAIVER 

OF  CONDITION. 
N.  Y.  Supreme  Court.      General 
Term.    First  Deit. 
Mary  Richardson,^^.,  v.  The  West- 
chester Fire  Insurance  Company, d!^. 
Decided  October  31, 1S78. 

Where,  upon  an  application  for  inanranoe  upon 
premiaea,  4&a,  naed  aa  a  store  and  a  dwell- 
ing, a  file  inanrance  company  iaaaea  ita  pol- 
icy, in  which  the  premiaea  are  deecpibed  aa  a 
dwelling,  the  company  cannoc  derive  any 
adyantage,  in  an  action  upon  the  polipy,  from 
thia  misdescription. 

In  an  action  npon  a  fire  inanranoe  poli<7, 
which  providea  that   the   policy  shall  be 
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Yoid,  if  the  insured  have  or  thereafter  make 
other  insuranoe  on  the  property  inaured  or 
any  part  thereof  without  the  oonaent  of 
the  company  written  thereon  the  company 
issuing  the  policy  with  notice  of  other  in- 
surance upon  the  property,  without  making 
the  required  indorsement,  will  be  deemed 
to  have  waived  that  condition  of  the  policy, 
and  cannot  take  advantage  of  snoh  omis- 
sion to  make  the  required  indorsement  as  a 
defence. 

Motion  by  plaintiflE  for  new  trial 
on  exceptions  ordered  to  be  first  heard 
at  General  Term. 

Action  npon  a  policy  of  fire  insnr- 
auce.  The  property  insnred  was  de- 
scribed as  a  dwelling,  situated  on  the 
south  side  of  the  landing  in  the  vil- 
lage of  Hastings,  Westchester  County. 
The  policy  was  the  last  of  several 
renewals,  and  insured  the  property 
for  the  benefit  of  plaintiff  as  mort- 
gagee from  March  14, 1875,  to  March 
14,  1S76.  The  original  policy,  as 
well  as  the  subsequent  renewals,  were 
issued  by  the  defendant  upon  an  ap- 
plication in  which  the  subject  of  insur- 
ance was  described  as  a  dwelling  and 
store. 

The  policy  in  suit  contains  a  provi- 
sion that  '^  if  the  insured  shall  have  or 
hereafter  make  any  other  insurance  on 
tlie  property  insured,  or  any  part  there- 
of, without  the  consent  of  this  com- 
pany written  thereon,  the  policy  shall 
be  void."  The  proof  showed  that 
there  were  two  other  policies  of  insur- 
ance upon  the  property  covered  by 
the  policy  in  suit. 

But  it  also  appeared  that  defendant 
bad  notice  of  these  other  insurances 
when  the  last  renewal  was  made,  to 
wit,  the  policy  in  suit 

The  breach  of  the  condition  with 
respect  to  existing  and  reinsurances, 
and  the  existence  of  extra-hazardous 
articles  in  the  premises  at  the  time 


of  the  fii-e,  were  defences  inter|X)6ed 
and  mainly  relied  upon  at  the  trial. 
The  plaintiff  offered  to  show  that  tlie 
articles  claimed  to  be  extra- hazardous 
were  such  as  were  commonly  sold  in 
a  country  store  such  as  tins  was, 
which  evidence  was  excluded  and  ex- 
ception taken.  The  judge  at  Circuit 
ordered  a  verdict  for  defendant,  to 
which  exception  was  taken,  and  di- 
rected the  exceptions  to  be  heard 
in  the  first  instance  at  the  General 
Term. 

Dudley  Fiehly  for  plff. 

C.  Frosty  for  deft. 

Ileld^  1.  The  defendant  cannot 
properly  be  allowed  to  avoid  respon- 
sibility by  reason  of  the  misdescrip- 
tion in  the  policy,  by  which  the  sub- 
ject of  insurance  was  designated  a 
dwelling,  instead  of  a  store  and 
dwelling,  as  it  literally  was,  because 
its  conduct  was  such  as  to  indicate 
that  for  the  purposes  of  the  insur- 
ance it  was  satisfied  to  insure  the 
pix)porty  as  it  was  in  fact,  under  tliat 
description. 

2.  The  company  had  notice  of 
these  other  insurances  when  it  issued 
the  policy  in  suit,  and  cannot  take 
advantasre  of  its  omission  to  make  the 
proper  indorsement  on  the  policy  as  a 
defence  to  the  action. 

The  omission  to  make  the  indorse- 

« 

ment  on  the  policy  in  suit  of  the  ex- 
istence of  the  other  insurances  of 
which  they  had  notice  when  they 
issued  the  i*enewal,  the  policy  in 
suit,  should  now  be  held  a  waiver  of 
its  riglit  to  insist  upon  this  failure  as 
a  defence  to  the  action.  68  N.  Y.^ 
434. 

The  fact  that  specially  hazardous 
ai*ticles  composed  a  portion  of  the 
stock  in  the  store  did  not  invalidate 


/ 


NEW  YORK  WEEKLY  DIGEST. 


235 


the  policy,  althongh  not  insured  ae 
8uch.  For  they  seem  to  have  been 
an  appropriate  and  ordinary  portion 
of  the  stock  of  sach  a  store  as  was 
maintained  npon  the  premises.  The 
admission  of  the  testimony  ofiFered  of 
Uiat  fact  would  have  removed  the 
objection  taken  on  tliis  |)ortion  of  the 
case  to  the  plaintiff's  right  to  recover. 
86  N.  Y.,  648. 

The  judge  erred,  we  think,  in  dis- 
missing the  complaint,  and  directing 
a  verdict  for  defendant 

At  most  the  defendant  could  prop- 
erly claim  nothing  more  than  that  the 
facts  npoQ  which  the  points  were  pre- 
sented should  have  been  passed  u}x>n 
and  decided  by  the  jury. 

The  verdict  must  be  set  aside,  and  a 
new  trial  ordered^  with  costs  to  abide 
event 

Opinion  by  Daniels,  J.;  IngcMs 
and  Potter,  JJ.^  concurring. 


FACTORS. 

N.  Y.  Supreme  Coubt.  Oenbbal 
Term.    Third  Dbpt. 

John  Maxwell,  applt,  v.  E.  H. 
Amniidown  et  al.,  reepta. 

Decided  September,  1878. 

Defendants  sold  goodR,  oonaigned  to  them  at  a 
fixed  price,  to  one  C,  and  the  sale  waa  by 
■ample.  Thcjr  acoonnted  to  plaintiff  for 
tfie  sale.  Thereafter  C.  retnxned  the  goods 
to  them,  as  not  eqoal  to  the  sample.  The 
defendants  reoeived  the  goods,  sold  them  at 
the  best  price  they  oonld  get,  and  withheld 
iheir  loss  from  the  ayails  of  a  sabeeqnent 
oonsignment  made  by  plaintiff.  Held^  That, 
even  assaming  that  the  failure  to  equal  the 
sample  was  the  fault  of  plaintiff,  the  defend- 
ants must  bear  the  loss,  having,  without 
notifying  plaintiff,  sold  the  goods  at  a  prioe 
less  than  that  named  in  their  instructions. 

Tlie  defendants  were  ocmimission 
merchants  in  New  York,  and  the 
plaiutifE  a  manufacturer  at  Amster 


dam.  The  plaintiff  consigned  certain 
goods  to  be  sold  by  defendants  at  a 
fixed  price.  Defendants  sold  them 
by  sample  to  0.,  and  accounted  to 
plaintiff  for  the  sale.  Soon  after  C. 
returned  the  goods  to  defendanl»,  as 
not  equal  to  the  sample;  the  latter 
received  them  and  thereafter  sold 
them  at  the  best  price  they  could  get 
A  second  consignment  having  been 
made  by  plaintiff  and  disposed  of,  the 
defendants  withheld  their  loss  on  the 
first  consignment  and  sent  plaintiff  ^ 
check  for  the  balance  with  a  letter 
saying, "  One  case  of  these  goods  were 
retunied  to  us  as  inferior  and  have 
had  hard  work  to  place  it."  Plaintiff 
answered  at  once  saying  that  he  had 
not  before  heard  of  the  inferiority  of 
the  goods,  that  the  first  consignment 
was  settled  for  and  that  he  looked  to 
defendants  for  the  balance  still  due 
on  the  present  consignment.  This 
action  is  brought  for  the  money  with- 
held by  the  defendants.  The  referee 
found  for  the  defendants  and  held 
that  the  loss  must  fall  on  plaintiff. 

Z.  S.  Westbrooky  for  applt. 

Heed  i&  Drake,  for  respts. 

Held,  That,  assuming  that  the  fail- 
ure of  the  goods  to  equal  the  sample, 
by  which  they  were  sold,  was  not  the 
fault  of  defendants  and  that  they 
were  entitled  to  be  repaid  the  money 
which  they  had  remitted  to  plaintiff 
as  the  avails  of  the  first  consignment, 
the  defendants  were  still  bound  to 
notify  plaintiff  and  require  the  repay- 
ment of  the  money.  And  that,  with- 
out doing  this,  they  had  no  right  to 
sell  tlie  goods  of  the  first  consignment 
at  a  price  less  than  that  named  in 
their  instructions  from  plaintiff.  Ttie 
loss  must  be  home  by  defendants.  It 
is  no  answer  to  say  that  the  goods 
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were  sold  for  all  they  were  worth. 
Defendants  liad  no  right  to  sell  at  all, 
except  for  the  price  named. 

AUo  hdd^  That  tlic  plaintiff's  ac- 
ceptance of  defendants'  check  did  not 
conclude  him.  Tlie  defendants'  letter 
as  to  tlie  fault  in  the  goods  might, 
from  its  tenor,  have  applied  as  well 
to  tlie  last  consignment  as  to  the  first. 
It  should  appear,  to  conclude  plain- 
tiff, tliat  he  clearly  nnderstood  the 
facts.  It  seems  to  us  that  he  did  not 
understand  them,  for  he  wrote  at  once 
to  know  the  meaning  of  the  letter, 
and  why  the  full  value  was  not  re- 
mitted.  We  do  not  say  whether,  even 
with  knowledge,  he  was  bound  to  re- 
fuse a  check  which  was  a  part  of 
what  was  due  him.  ISut,  without 
such  knowledge,  he  certainly  is  not 
prejudiced  by  his  acceptance  of  the 
check. 

Judgment  reversed,  new  trial 
granted,  i-eference  discharged,  costs 
to  abide  event 

O^rnxonhj Leamedy P.J. }  Bockes 
and  Boardiaan^  JJ.^  concur. 


INSOLVENT  INSUEANCE  COM- 
PANIES.   6ET-OTF. 

N.   Y.     SUPBKMB     COUKT.        GeNEBAX 

Tkrm.     Third  Dkpt. 
Charles  E.  Waring,  appU.y  v.  John 
P.  O'Neill,  Receiver,  respt. 
Decided  September,  1878. 

It  seems  that  the  rin^hts  of  debtors  and  oredi- 
ton  of  an  insolvent  corporation  are  to  be 
determined  \xj  their  condition  at  the  time 
a  reoeiver  is  appointed.  Aooordingly  held, 
that  one  insured  in  such  a  company  who, 
with  knowledgfe  of  its  insolvency,  bought 
premises  which  had  been  mortgaged  to  the 
company,  and  who  assumed  and  agreed  to 
pay  said  mortgage,  would  not  be  aUowed 
to  set-o£f  against  the  mortgage  debt  the 
amount  required  to  purchase  a  valid  policy 
of  equal  amount  in  a  solvent  company. 


This  case  was  submitted  on  an 
agreed  state  of  facts.  The  plaintiff 
held  a  paid  np  ix)licy  for  $6,000  in  the 
Continental  Life  Ins.  Co.,  on  which 
he  had  paid  about  $4,000.  The 
policy  was  payable  at  death,  and  a 
condition  in  it  pi*ovided  that  when 
the  j)olicy  became  payable,  any  in- 
debtedness to  the  company  should  be 
first  deducted  therefrom.  On  March 
31, 1877,  the  respondent  wasappointed 
receiver  of  the  company.  In  July, 
1873, one  Ackerman  borrowed  $8,500 
from  the  company,  and  gave  a  bond 
and  moiigage  therefor  on  premises 
in  Yonkei-s.  On  July  25, 1877,  the 
plaintiff,  with  knowledge  of  the  ap- 
pointment of  the  receiver,  bought  the 
premises  of  Ackerman  and  wife,  and 
assumed  and  agreed  to  pay  the  bond 
and  moi*tgage  as  a  part  of  the  pur- 
chase-money. It  appeared  that  a 
new  paid-up  policy  for  $6,000  in  a 
solvent  company  would  cost  $3,600, 
and  by  this  action  the  plaintiff  seeks  to 
have  that  amount  deducted  from  the 
bond  and  mortgage,  and  upon  payment 
of  the  balance  to  be  allowed  to  redeem 
the  same.  The  Special  Term  decided 
adversely  to  plaintiff. 

E.  W.  Fan  PaZ/,  for  applt 
Wingate  <&  Oullerij  for  respt 
Ileldj  That  the  plaintiff  had  no 
such  right  of  set-off,  even  assuming 
(which  may  not  be  the  fact)  that 
plaintiff  by  his  policy  was  at  the  dis- 
solution of  the  company  a  creditor 
for  '  a  debt  then  payable.  It  is  not 
denied  by  the  plaintiff  that  if  Acker- 
man, after  the  appointment  of  the  re- 
ceiver, had  bought  a  claim  against 
the  company,  this  could  not  have 
been  set-off  against  Ackerman's  debt 
on  his  bond.  And  this  for  the  reason, 
as  it  seems,  tliat  the  rights  of  debtors 
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and  creditors  mnst  be  determined  by 
their  condition  at  the  time  of  the  ap- 
pointment The  debtor  is  liable  to 
pay  his  debt  The  creditor  is  only 
entitled  to  his  'pro  rata  share  of  the 
assets.  The  plaintiff  seeks  to  evade 
this  principle  by  making  himself,  by 
his  own  voluntary  act,  a  debtor  to 
the  receiver.  He  savs  that  after  the 
appointment  of  a  receiver,  a  debtor 
to  the  company  may  pay  that  debt  to 
a  creditor  of  the  company  ;  that  such 
creditor  may,  in  consideration  thereof, 
agree  with  the  debtor  to  pay  to  the 
receiver  "the  debt  which  the  debtor 
owes,  and  then  that  the  creditor  may 
have  the  debt  which  he  has  thus  as- 
SHTned  discharged  by  a  set-off  of  his 
own  claim  against  the  company,  to 
the  extent  of  its  full  amount.  This  is 
plainly  contrary  to  the  rule  of  set-off, 
stated  above.  Ackerman's  debt  was 
owing  to  the  full  amount  when  the 
receiver  was  appointed,  and  when  the 
plaintiff  assumed  to  pay  it.  Plaintiff's 
claim,  on  the  other  hand,  was  only  a 
right  to  share  pro  rata  in  the  assets 
when  distributed. 

Plaintiff  claims  he  has  become  the 
principal  debtor,  so  he  would  have 
been  had  he  l)orrowed  money  of  the 
receiver  after  the  dissolution,  but  he 
oould  not  set-off  against  such  loan 
the  whole  amonnt  of  his  claim  on  the 
policy,  while  it  was  uncertain  what 
dividend  would  be  paid.  He  stands 
no  better  hei*e  than  if  he  had  bor- 
rowed the  money  himself.  lie  was 
never  a  debtor  to  the  company ;  for 
this  reason  he  cannot  claim  any  bene- 
fit f ix)m  the  condition  in  the  policy 
that  indebtedness  to  the  company  is 
to  be  deducted  before  payment. 

This  case  was  submitted  under 
§  1281,  in  the  first  instance,  at  Spe- 


cial Term.  It  should  have  been  sub- 
mitted first  at  the  Oeneral  Term,  but 
as  it  has  been  argued  on  its  merits 
he  may  treat  tlus  as  the  trial  without 
reference  to  the  former  proceedings. 

Judgment  must  be  entered  that 
plaintiff  is  not  entitled  to  redeem  the 
Ixjnd  and  mortgage  except  by  paying 
the  full  amonnt  in  cash,  with  costs 
against  plaintiff. 

Opinion  by  Z^arn^,  P.  e/;  ;  Board- 
man  and  Martin^  JJ.,  concur. 


CONVERSION. 
N.  Y.  CouET  OF  Appeal. 
Manning  et  al.,  respts.y  v.  Keenan 
et  al.,  applts. 
Decided  March  19, 1876. 

Certain  goods  wore  seised  by  the  sheriff  under 
SB  exeoati<«  against  one  O.  An  action  to 
replevy  the  goods  was  thereapon  oom- 
menced  by  one  H.  and  Ihe  goods  were  taken 
by  defendants,  who  were  coroners  of  the 
city  of  New  York,  from  the  possession  of 
the  sheriff.  Plaintiffs  then  serred  upon  de* 
fendants  the  notice  of  claim  and  aflldavit 
required  by  §  216  of  the  Code,  and  demand- 
ed a  deliyery  of  the  goods.  Defendants 
afterwards  took  a  bond  of  indemnity  from 
H.,  and  deliyered  the  goods  to  him.  IIMy 
That  defendants  were  liable  to  plaintiffs, 
upon  their  proving  title,  for  a  conversion, 
and  that  the  service  of  the  affidavit  and 
written  notice  of  claim  was  a  sufficient  ^o- 
maud. 

The  service  was  made  upon  a  clerk  of  the  de- 
fendants who  had  entire  charge  of  their 

'  office  business,  and  of  the  replevin  suifi. 
Heldj  sufficient. 

This  action  was  brought  against 
defendants,  who  were  coroners  of  the 
city  of  New  York,  to  recover  the 
value  of  certain  goods  which  had 
been  seized  by  the  sheriff  under  an 
execution  against  one  O.  While  the 
STOods  were  in  the  hands  of  the  sheriff 
an  action  to  replevy  the  same  was 
commenced  by  one  II.,  in  which  the 
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goods  were  taken  by  defendants,  and 
while  they  were  in  their  hands  plain- 
tiffs served  on  them  the  notice  of 
claim  and  affidavit  required  by  §  236 
of  the  Code,  and  demanded  a  delivery 
of  the  goods.  Defendants'  took  a 
bond  of  indemnity  against  this  claim 
from  II.,  tlie  plaintiff  in  the  action 
of-  replevin,  and  subsequently  deliv- 
ered the  goods  to  him,  and  this  action 
was  tliereupon  commenced. 

Jiobert  S.  Greeny  for  applts. 

Addison  Brown^  for  respts. 

Ileldj  That  the  defendants  were 
liable  in  this  action  to  the  plaintiffs 
upon  their  proving  title,  for  a  conver- 
sion of  the  goods;  that  the  G)de 
leaves  all  claimants  to  the  goods  to 
protect  their  interests  at  their  own 
risk,  giving  defendants  the  right  to 
indemnity  against  final  liability  to 
any  of  them. 

It  was  claimed  that  a  demand 
should  have  been  made  by  plaintiffs 
on  defendants,  and  a  refusal  by  them, 
before  an  action  would  lie. 

Ileldj  That  the  service  of  the 
affidavit  and  written  notice  of  claim 
was  sufficient. 

It  was  also  claimed  that  the  affida- 
vit and  notice  having  been  served 
upon  a  clerk  of  the  defendants  at 
their  office,  the  service  was  not  good, 
but  should  have  been  made  pereon- 
ally  upon  the  defendants.  It  ap- 
peared that  the  defendants  during 
their  term  of  office  employed  the 
clerk  on  whom  the  service  was 
made;  that  this  clerk  had  the  entire 
diarge  of  their  office  business,  kept 
their  books,  attended  to  the  service  of 
process  upon  the  sheriff,  supervised 
the  taking  of  property  in  replevin 
proceedings  against  the  sheriff,  and 
made  the  formal  returns  of  j^apera  in 


those  proceedings.  lie  gave  an  ad- 
mission of  service,  and  accepted  a 
bond  from  the  plaintiffs  in  the  re- 
plevin suit  for  defendants. 

Uddj  That  the  service  upon  the 
clerk  was  sufficient,  and  was  equiva- 
lent to  a  service  upon  the  defendants 
pei-sonally. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs  on  ver- 
dict, affirmed. 

Opinion  by  Folger^  J.  All  concur, 
except  Churchy  Ch.  e/".,  not  voting. 


CONFISCATION  ACT. 

U.    S.    SCPBKMB   CoUBT. 

Li^wrence  L.  Conrad,  j>/^.  in  error ^ 
V.  Eufus  Waples  et  al.  (October, 
1877.) 

Th«  ConfiBcation  Act  of  1882  applied  only  to 
the  properly  of  persons  who  ther^afUr 
might  be  gnUty  of  acts  of  disloyalty  and 
treason,  and  reached  only  the  estate  of  the 
actaal  owner  at  the  time  the  pro|>erty  was 
seized.  Nothmg^  done  by  the  owner  of  the 
property  before  the  passage  of  the  act  af- 
fected his  title  or  power  of  disposition. 

The  character  of  parties  as  rebels  did  not  de- 
prive them  of  the  right  to  contract  with  and 
sell  to  each  other.  Such  a  sale  of  property 
within  the  Federal  lines  coald  only  be  im- 
peached where  the  sale,  if  apheld,  in  some 
way  frustrated  the  enforcement  of  the  right 
of  seizure  and  confiscation  possessed  by  tiie 
United  States. 

Sales  of  property  made  in  violation  of  the 
sixth  section  of  the  act  are  not  yoid  as  be- 
tween private  parties,  or  a{rainst  any  other 
party  than  ^e  United  States. 

Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of 
Louisiana. 

This  was  an  action  for  the  recovery 
of  certain  real  pmperty  situated  in 
the  city  of  New  Orleans,  and  of  the 
rents  and  profits.  The  plaintiff  claims 
title  to  the  premises  by  a  conveyance 
from  his  father^  Charles  M.  Conrad, 
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made  to  himself  and  his  brother  on 
the  6th  of  May,  1862,  and  a  subse- 
quent convejauce  to  himself  of  his 
brother's  interest.  The  conveyance 
of  the  father  was  made  in  settlement 
and  discharge  of  certain  obligations 
resting  upon  him  under  the  laws  of 
Louisiana,  by  reason  of  his  having 
received,  as  tiie  natural  tutor  of  his 
children,  propeity  belonging  to  them 
as  minor  heirs  of  their  deceased 
mother.  It  appears  from  the  record 
that  she  died  intestate,  at  New  Or- 
leans, in  1839,  leaving  th«  plaintiff 
and  his  brother,  her  only  lieirs,  and 
an  estate  valued  at  a  sum  over  $35,- 
000.  The  estate  consisted  princi- 
pally of  her  separate  property ;  a 
small  portion  was  her  sbare  of  the 
real  pi-operty  belonging  to  the  matri- 
monial community.  The  surviving 
husband  qualified  and  was  coufinned 
as  tlie  natural  tutor  of  the  children 
and  took  charge  of  their  property. 
The  law  of  Louisiana  imposes  a  gen- 
eral mortgage  upon  all  the  prop- 
erty (»f  a  tutor  to  secure  the  inter- 
ests of  minors  and  his  faithful  exe- 
cution of  the  trust,  but  gives  him 
the  right  to  substitute  in  place  of  it  a 
special  mortgage  upon  particular  par- 
cels of  his  property.  The  tutor  here 
availed  himself  of  this  right  at  differ- 
ent times.  Tlie  last  special  mortgage 
was  executed  in  1847,  and,  with  other 
property,  covered  the  premises  in  con- 
trovei-sy.  Previously  to  this,  and  in 
1845,  his  indebtedness  to  his  sons  had 
been  ascertained  and  fixed  by  decree 
of  the  Probate  Court  at  the  sum  of 
$36,757.  This  amount  was  subse- 
quently inci-eased. 

No  account  of  his  administration 
was  ever  rendered  by  the  tutor  until 
May  6,  1862,  when  a  settlement  took 


place  between  him  and  his  sons,  and 
in  discharge  of  his  obligations  to 
them  he  executed  before  the  recorder 
and  ex-officio  notary  public  of  the 
parisli  of  St.  Helena  a  public  act  of 
sale,  by  which  he  sold  and  conveyed 
to  them  several  lots  situated  in  New 
Orleans,  and  among  them  the  one  iu 
controversy  in  this  case. 

The  defendant,  Waples,  in  his  an- 
swer, asserts  titl^  to  the  premises  in 
controvei'sy  under  a  deed  to  him  by 
the  marshal  of  the  United  States,  exe- 
cuted in  March,  1865,  upon  a  sale 
under  a  decree  of  the  District  Court, 
rendered  in  February  of  that  year, 
condemning  and  forfeiting  tlie  prop- 
erty to  the  United  States  in  proceed- 
ings taken  under  the  Confiscation  Act 
of  July  17, 1862.  Tlie  other  defend- 
ants disclaim  title. 

On  the  1st  of  May,  1862,  New  Or- 
leans passed  into  the  possession  of 
the  army  of  the  United  States,  and 
on  the  6th  of  the  month  Gen.  Butler, 
commanding  our  forces  there,  issued 
a  pn)clamation  re-establishing  the 
national  authority  in  the  city.  The 
proclamation  beara  date  on  the  1st  of 
May,  but  was  not  published  until  the 
6th.  The  Conrads,  father  and  sons, 
had  left  the  city  before  it  was  cap- 
tured. They  had  previously  been 
engaged  in  the  rebellion  against  tlie 
United  States — the  father  as  a  mem* 
ber  of  the  Confederate  Congress  and 
the  sons  as  officers  of  the  Confederate 
army — and  they  continued  in  such 
rebellion  until  the  close  of  the  war. 
The  parish  of  St  Helena  was  wife^iin 
the  Confederate  lines  when  the  act 
of  sale  of  May  6, 1862,  was  executed. 

On  the  trial,  the  Court  refused  to 
admit  in  evidence  the  act  of  sale  to 
plaintiff,  which  pui'portod    to    have 
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been  recorded  in  the  citj  of  New  Or- 
leans on  the  Slst  of  May,  1862. 

Ildd,  Error.  The  law  of  July  17, 
1862,  80  far  as  it  is  related  to  the 
confiscation  of  property,  applied  only 
to  the  property  of  persons  who  there- 
after might  be  guilty  of  acts  of  dis- 
loyalty and  treason.  It  carefully  ex- 
cluded fi'om  its  application  the  prop- 
erty of  persons  who,  previous  to  its 
passage,  may  have  committed  such 
acts.  It  left  the  door  open  to  them 
tu  return  to  their  alleo^iance  without 
molestation  for  past  oflFences.  The 
fifth  section,  with  the  exception  of  the 
third  clause,  directed  the  seizure  of 
property  only  of  persons  who  might 
thereafter  hold  an  office  or  an  agency 
under  the  government  of  the  Confed- 
eracy, or  of  one  of  the  States  compos- 
ing it,  or  might  thereafter  act  as  an 
officer  in  its  army  or  navy,  or  who, 
owning  property  in  any  loyal  State 
or  territory  or  in  the  District  of  Col- 
umbia, might  thereafter  give  aid  and 
comfort  to  the  rebellion ;  and  the 
joint  resolution  of  the  two  houses  of 
Congress,  passed  in  explanation  and 
limitation  of  the  law,  removed  that 
exception.  That  resolution  declared 
that  the  fliird  clause  of  that  section 
should  be  so  construed  as  not  to  ap- 
ply to  any  act  or  acts  done  prior  to 
its  passage.  The  sixth  section,  which 
provided  for  the  seizure  of  the  prop- 
erty of  persons,  other  than  those 
named  in  the  previous  section,  who 
being  engaged  in  armed  rebellion, 
did  not,  within  sixty  days  after  the 
warning  and  proclamation  of  the 
President,  cease  to  aid,  countenance, 
and  abet  the  rebellion,  declared  that 
^'  all  sales,  transfers,  and  conveyances 
of  any  such  property  after  the  expir- 
ation of  the  said  sixty  days/'  should 


be  null  and  void.  12  Statutes  at 
Large,  627. 

Nothing  done,  therefore,  by  the 
elder  Conrad  when  he  made  his  sale 
to  his  sons,  which  was  before  the  pas- 
sage of  the  Confiscation  Act,  affected 
his  title  or  power  of  disp<^ition.  It 
is  true  he  was,  as  ali*eady  stated,  then 
engaged  in  the  rebellion,  as  a  mem- 
ber of  the  Confederate  Congress,  and 
giving  constant  aid  and  comfort  to 
the  insurrectionary  government.  But 
until  some  provision  was  made  by 
law,  the  Coui*ts  of  the  United  States 
could  not  decree  a  confiscation  of  his 
property  and  direct  its  sale. 

The  statute  not  only  did  not  recog- 
nize past  acts  as  grounds  for  confisca- 
tion, but  it  reached  only  the  estate  of 
the  actual  owner  at  the  time  the 
property  was  seized.  Congress  limi- 
ted the  exercise  of  its  power  of  con- 
fiscation to  those  cases  where  the 
owners  were  officers  or  agents  of  the 
insurrectionary  organization,  or  of 
one  of  the  States  composing  it,  or 
commanding  in  its  army  or  navy ; 
or  where,  while  holding  property  in 
a  loyal  State  or  territory,  or  in  the 
District  of  Columbia,  they  gave  aid 
and  comfort  to  the  rebellion,  or 
where,  not  being  within  these  classes, 
but  being  in  arms  in  suppoi-t  of  tlio 
insurrection,  they  refused,  for  sixty 
days  after  the  warning  and  procla- 
mation of  the  President,  to  return 
their  allegiance.  It  was  tlie  seizure 
and  confiscation  of  ^'  the  estate,  prop- 
erty, money,  stocks,  credits,  and  ef- 
fects ''  of  the  persons  thus  specially 
designated  that  the  act  authorized  ; 
not  the  seizure  and  confiscation  of 
property  in  enemies'  territory  ©r  of 
enemies  generally.  It  was  at  the  es- 
tate and  interest  which  belonged  to 
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offending  parties  of  the  classes  men- 
tioned that  the  act  aimed,  nothing 
more.  Proceedings  nnder  the  act 
therefore  affected  only  their  estate 
and  interest  in  the  property  seized. 

The  character  of  the  parties  as 
rebels  or  enemies  did  not  deprive 
tliem  of  the  right  to  contract  with 
and  to  sell  to  each  other.  As  between 
themselves,  all  the  ordinary  business 
between  people  of  the  same  commu- 
nity in  buying,  selling,  and  exchang- 
ing property,  movable  and  immova- 
ble, could  be  lawfully  carried  on, 
except  in  cases  where  it  was  expressly 
forbidden  by  the  United  States,  or 
where  it  would  have  been  inconsist- 
ent with  or  have  tended  to  weaken 
their  authority.  It  was  commercial 
intercourse  and 'correspondence  be- 
tween citizens  of  one  belligerent  and 
those  of  the  other,  the  engaging  in 
traffic  between  them,  which  were  for- 
bidden by  the  laws  of  war  and  by  the 
President's  proclamation  of  non-in- 
tercourse. So  long  as  the  war  ex- 
isted all  intercourse  between  them, 
inconsistent  with  actual  hostilities, 
was  unlawful.  But  commercial  in- 
tercourse and  correspondence  of  the 
citizens  of  the  enemies'  country  among 
themselves  were  neither  forbidden 
nor  interfered  with,  so  long  as  they 
did  not  impair  or  tend  to  impair  the 
supremacy  of  the  national  authority 
or  the  rights  of  loyal  citizens.  No 
principle  of  public  law  and  no  con- 
sideration of  public  policy  could  be 
subserved  by  any  edict  to  that  effect, 
and  its  enforcement,  if  made,  would 
be  impossible.  If,  then,  intercourse 
between  tlie  Conrads,  father  and  sons, 
they  being  all  enemies,  was  not  un- 
lawful ;  if  between  them  a  contract 
for  the  purchase  and  sale  of  prop- 
YoL  7— »a  11. 


erty,  in  respect  to  which  there  was 
no  special  interdict,  would  have  been 
binding,  the  sale  in  the  case  at  bar 
can  only  be  impeached,  if  at  all,  by 
reason  of  the  situation  of  the  prop- 
erty within  the  Federal  Hues.  And 
from  that  circumstance  it  could  not 
be  impeached,  unless  the  sale,  if  up- 
held, in  some  way  frustrated  the  en- 
forcement of  the  right  of  seizure  and 
confiscation  possessed  by  the  United 
States.  It  may  be  admitted  that  the 
right  of  a  belligerent  to  confiscate  the 
property  of  enemies  found  within  its 
territory  cannot  be  impaired  by  a  sale 
of  the  pi-operty  daring  the  war,  but  it 
is  not  perceived  that  on  any  other 
ground  the  sale  could  be  invalidated. 
A  conveyance  in  such  case  would 
pass  the  title  subject  to  be  defeated  if 
the  Government  should  afterwards 
pi-oceed  for  its  condemnation.  And 
to  declai*ethis  liability  was  the  object 
of  the  provision  in  the  Confiscation 
Act,  enacting  that  '^  all  sales,  transfers 
and  conveyances  "  of  property  of  cer- 
tain designated  parties  made  subject 
to  seizure  should  be  null  and  void. 
The  invalidity  there  declared  was 
limited  and  not  absolute.  It  was 
only  as  against  the  United  States  that 
the  transfers  of  property  liable  to 
seizure  were  null  and  void.  They 
were  not  void  as  between  private  par- 
ties, or  against  any  other  pai-ty  than 
the  United  States.  If  the  sale  to  the 
younger  Conrads  had  been  made  after 
the  passage  of  the  Confiscation  Act, 
it  would  not  have  prevented  the  title 
of  the  elder  Conrad  from  vesting  by 
the  decree  of  condemnation  in  the 
United  States.  But,  having  been 
made  previously,  it  was  not  impaired 
by  the  act 
If  an  alien  enemy  can,  by  devise  or 
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purchase  from  a  loyal  citizen  or  sub- 
ject, take  an  estate  in  the  country  of 
the  other  belligerent  and  hold  it  until 
oj£ce  found,  Fairfax  v.  Hunter,  7 
Cranch.;  Park,  267,  there  would 
seem  to  be  no  solid  reason  for  refus- 
ing a  like  efficacy  to  a  conveyance 
from  one  enemy  to  another  of  land 
similarly  situated.  See  100  Mass., 
561.  A  different  doctrine  would  un- 
settle a  multitude  of  titles  passed 
during  the  war  between  residents  of 
the  insurrectionary  territory,  tempo- 
rarily absent  therefrom,  whilst  it  was 
dominated  by  the  Federal  forces. 
Such  residents  were  deemed  enemies 
by  the  mei'e  fact  of  being  inhabitants 
■of  that  territory,  without  reference 
to  any  hostile  disposition  manifested 
or  hostile  acts  committed  by  them. 
In  numerous  instances,  also,  transfers 
•of  pmperty  were  made  in  loyal  States, 
bordering  on  the  line  of  actual  hos- 
tilities, by  parties  who  had  left  those 
^States  aud  joined  the  insurgents. 
'This  was  particularly  the  case  in 
Missouri  and  Kentucky.  No  princi- 
ple of  public  policy  would  be  ad- 
vanced, or  principle  of  public  law 
:  sustained,  by  holding  such  transfers 
.absolutely  void,  instead  of  being 
merely  inoperative  as  against  the 
right  of  the  United  States  to  appro- 
priate the  property  jure  belli ;  on 
the  contrary,  such  a  holding  would 
•create  unnecessary  hardship,  and 
therefore  add  a  new  cruelty  to  the 
war. 

Judgment  reversed  and  cause  re- 
imanded  for  new  trial. 

Opinion  by  Flddj  J. 


CRIMINAL  LAW.  COMMIT- 
MENT. RECORD  OF  G0N7ia 
TION. 

N.  Y.  SUPEBMB  COUET.   AlBANT 

Oyer  and  Tekicineb. 
Matter  of  Travis. 
Decided  July,  1878. 

A  warrant  of  oommitment  ifisaed  on  oonTie- 
tion  by  an  inferior  Court  which  states  that 
the  prisoner  has  been  ^'dnly  conyicted  '*  is 
notsofficient;  the  preliminary  facts  show- 
ing that  such  conviction  was  regular  most 
be  stated. 

A  record  of  confiction  nnder  the  statute  in  re- 
lation to  disorderly  persons  whioh  does  not 
show  the  arraignment  of  the  prisoner,  her 
confession  or  denial. of  the  chaige,  the  ex- 
amination of  witnesses  in  her  presence,  the 
nature  and  character  of  the  testimony,  and 
the  circumstances  of  the  offence,  is  irregu- 
lar. 

Habeas  corpus  to  release  one 
Emma  Travis  from  imprisonment  in 
the  Albany  Penitentiaiy.  The  war- 
den's return  to  the  writ  states  that  he 
iiolds  the  said  Emma  Tmvis  under  a 
warrant  of  commitment  issued  by  W. 
K.  Clute,  a  justice  of  the  peace  and 
police  justice,  for  a  failure  on  her 
part  to  give  security  to  keep  the 
peace,  upon  her  conviction  of  being 
a  disorderly  person.  The  warrant  re- 
cites as  follows:  "Whereas,  Emma 
Travis  has  this  day  been  duly  con- 
victed before  me,  W.  K.  Clute,  one 
of  the  Justices  of  the  Peace  in  and 
for  the  city  and  county  of  Albany, 
and  Police  Justice  of  said  city,  upon 
the  complaint,  on  oath,  of  John 
Domery,  and  upon  the  testimony  of 
John  Domery  and  Margaret  Quirk, 
of  being  a  disorderly  person,  for  that 
the  said  Emma  Travis  was  and  is  a 
common  prostitute.  And,  whereas, 
upon  such  conviction,  the  said  Emma 
Tmvis  was  by  me  required,"  etc. 

Hdd^    InsuflScient       Nothing    is 
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better  settled  than  that  the  juriBdic- 
tion  of  inferior  Courts  and  magis- 
trates must  affirmatively  appear.  A 
statement  that  any  act  has  been  regu- 
larly or  duly  done  is  not  sufficient; 
the  preliminary  steps  must  be  stated, 
so  that  it  can  be  seen  that  all  was  due 
and  regular.  The  liberty  of  the  citi- 
zen cannot  depend  upon  the  declara- 
tion of  the  magistrate  that  he  has 
done  all  that  the  law  requires,  but 
upon  the  actual  performance  of  those 
duties.  In  the  absence,  then,  of  any 
proof  showing  a  valid  complaint,  the 
issue  of  a  warrant,  the  arrest  of  the 
prisoner,  the  bringing  her  before  the 
magistrate,  and  the  proceedings  upon 
such  arraignment,  the  prisoner  cannot 
be  detained  upon  the  warrant  which  is 
returned  as  the  sole  cause  and  right 
of  detention.  ^ 

The  record  of  conviction  did  not 
show  the  ari-aignment  of  the  prisoner, 
lier  confession  or  denial  of  the  charge, 
the  examination  of  witnesses  in  her 
presence,  the  nature  and  character 
of  the  testimony,  and  above  all,  it 
failed  to  state  what  the  statute 
requires,  "  the  circumstanoea  of  the 
offence.'^ 

H^eldy  Invalid.  The  magistrate  is 
required  by  the  statute  (1  R,  S.,  638, 
§  2)  "  to  make  up,  sign,  and  file  in 
the  County  Clerk's  Office,  a  record  of 
the  conviction  of  such  offender,  as  a 
disorderly  person,  specifying  genei-ally 
the  nature  and  circumstances  of  the 
offence." 

It  is  no  compliance  with  such 
statute  for  the  magistrate  to  use  the 
language  of  tlie  act  and  say  that 
Emma  Travis  is  a  disorderly  person, 
**  for  that  she  was  and  is  a  common 
prostitute,"  for  that  is  a  simple  con- 
clusion by  him  depending  upon  ^^  the 


circumstances^^   which  are  not  de- 
tailed. 1  Park,  95. 

The  prisoner  must  be  discharged. 

Opinion  by  Wesibrook^  J, 

SHERIFFS.  ALLOWANCES  TO, 

AND  FEES  OF. 

N.  Y.    Supreme    Court.     General 

Term.  ,  First  Dept. 

Patrick    Murtaugh,    adm'r,    &c., 

respLy  V.  William  C.  Conner,  Sheriff, 

<fec.,  applt 

Decided  October  31, 1878. 

An  agreement  by  the  judgment  debtor  to  com- 
penBate  a  sheriff  for  the  expeosea  of  a  keep- 
er of  a  stock  of  goods,  levied  on  15/  the 
sheriff  nnder  an  execution  against  the  judg- 
ment debtor,  where  the  agreement,  in  aU 
respects  just  and  fair,  is  entered  into  and 
the  keeper  employed  at  the  instance  and 
for  the  convenienoe  of  the  debtor,  and  not 
by  color  of  the  offioer^s  authority  over  him, 
is  valid,  and  the  amount  expended  by  the 
sheriff  under  such  agreement  should  be 
allowed  him  out  of  the  money  derived  from 
the  sale. 

In  the  absence  of  an  express  agreement  by  the 
judgment  debtor  to  pay  same,  money  paid 
by  the  sheriff  to  an  auctioneer  for  services 
in  selling  goods  nnder  an  execution  should 
not  be  allowed  to  the  sheriff. 

It  is  the  duty  of  the  sheriff  himself  to  make 
sale. 

Appeal  from  judgment  recovered 
on  the  verdict  of  a  jury,  and  from  an 
order  denying  a  motion  for  a  new 
trial  upon  the  minutes. 

Action  to  recover  an  alleged  excess 
of  money  derived  from  a  sale  by  de- 
fendant, a  sheriff,  upon  an  execution 
issued  to  defendant,  over  and  above 
the  amount  of  said  judgment  and 
sheriff's  fees. 

The  judgment  was  recovered 
against  plaintiff's  intestate,  and  plain- 
tiff claimed  that  defendant  realized 
$161.03  over  and  above  the  amount 
of  the  judgment  and  sheriff's  fees, 
upon  the  sale  under  the  execution^ 
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and  seeks  to  recover  same,  after  de- 
mand. 

The  defendant  claimed  the  right  to 
retain  said  sum  for  expenses  paid  to 
a  keeper,  auctioneer's  fees  on  the  sale, 
&c.,  and  offered  evidence  tending  to 
show  that  there  was  an  agreement 
entered  into  between  defendant's 
deputy  and  the  judgment  debtor 
that,  for  the  convenience  of  the  judg- 
ment debtor  and  to  enable  the  busi- 
ness of  the  judgment  debtor  to  go  on, 
the  defendant  should  employ  a  keeper 
of  the  stock  in  the  store  which  was 
levied  upon,  and  that  the  judgment 
debtor  would  pay  the  expenses  of 
such  keeper.  Evidence  was  also  of- 
fered showing  the  employment  of  a 
keeper  under  such  agreement  and  a 
payment  of  $90  to  the  keeper  by  the 
sheriff. 

The  judge  at  Circuit  rejected  the 
sheriff's  claim  for  an  allowance  of  $90, 
for  expenses  of  keeper,  by  his  charge 
to  the  jury,  on  the  ground  that  the 
agreement  was  contrary  to  statute  and 
void,  and  exception  was  taken  there- 
to, and  submitted  to  the  jury  the 
question  as  to  whether  or  not  there 
was  an  agreement  to  pay  auctioneer's 
fees.  The  jury  found  for  the  plain- 
tiff $161.03,  less  auctioneer's  fees.. 

B.  8.  GreeUy  for  applt. 

Theo.  N.  Melvin^  for  respt. 

Heldy  That  the  judge  erred  in  re- 
jecting the  claim  of  the  sheriff  under 
the  agreement  for  the  keeper's  ex- 
penses. 6  J.  B.  Moore,  338 ;  7  Id., 
518. 

Ist.  Such  agreement  was  not  with- 
in the  terms  of  the  statute,  3  E.  S., 
5th  ed.,  930,  §  5,  prohibiting  sheriffs 
and  other  officers  from  receiving  any 
other  or  greater  fee  or  reward  for 
service  than  the  fees  fixed  by  law,  for 


the  service  of  a  keeper  was  not  a  ser- 
vice for  which  any  fee  was  fixed  by 
the  law  of  this  State. 

Where  the  fee  or  compensation  is 
fixed  by  statute  for  the  service,  then 
the  statute  regulates  the  fees  or  com- 
pensation for  the  service,  but  it  docs 
not  extend  to  services  for  which  no 
compensation  is  fixed  by  the  statute. 
The  prohibition  of  tlie  statute  did  not 
include  this  service. 

2d.  Such  agreement  was  not  void 
within  the  terms  of  the  statute  which 
prohibits  a  sheriff  or  other  officer 
from  receiving  any  bond,  obligation, 
or  security,  by  color  of  his  office,  in 
any  other  case  or  manner  than  as  pro- 
vided by  law,  and  providing  any  such 
bond,  &c.,  shall  be  void,  &c.,  3  R.  S., 
5  th  ed.,  476,  §  48,  for  the  reason  that, 
though  literally  the  terms  of  the 
statute  might  be  broad  enongh  to  in- 
clude this  case,  the  provisions  of  the 
statute  have  been  restricted  in  the 
construction  and  application  of  the 
phrase  by  "  color  of  office  "  to  include 
only  such  acts  as  are  evilly  done  by 
the  countenance  of  an  officer. 

Here  it  was  not  claimed  the  deputy, 
l)y  reason  of  his  levy  or  authority, 
coerced  the  judgment  debtor  into  the 
making  of  the  agi*eement  relied  upon 
as  a  defence.  So  far  as  the  evidence 
showed,  the  agreement  was  made  vol- 
untarily and  for  the  convenience  and 
at  the  suggestion  of  the  debtor,  and 
the  agreement  was  not  taken  by  the 
sheriff  under  color  of  office,  so  as  to 
render  the  same  void. 

The  agreement  did  not  include  the 
fees  of  the  auctioneer,  and  as  they 
were  to  compensate  a  service  which 
it  was  the  duty  of  the  officer  himself 
to  perform,  they  should  have  been 
disallowed  at  the  trial. 
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Judgment  reversed,  new  trial  or- 
dered.    Costs  to  abide  event. 

Opinion  by  Danidsy  J.;  IngaUs 
and  Potter^  JJ,j  concurring. 


EFFECT    OF    ARREST    UPON 

EXECUTION  AND  DISCHARGR 

N.  Y.   Supreme   Couet.      General 

Teem.     First  Deff. 

Edward  Rowe  et  al.,  respts.^  v. 
Charles  L.  Gnilleaume,  applt. 

Decided  October  31, 1878. 

Defendant  was  arreeted  upon  a  bodj-execation 
issued  upon  a  judgment  recovered  against 
defendant.  No  order  of  arrest  was  procured 
before  judgments  Defendant  moved  to  set 
aside  the  body-execution  upon  the  ground 
and  alaiming  that  the  same  was  iUegaUj 
issued.  After  such  motion  was  noticed, 
and  after  defendant  had  been  in  custody 
two  days  under  it,  plaintiflPs  consented  that 
the  body-execution  be  set  aside  and  the  de- 
fendant dischaiged. 

Edd,  That  the  consent  by  the  plaintiffs  to 
the  discharge  of  the  judgment  debtor,  under 
the  circumstances,  did  not  operate  to  satisfy 
the  judgment  and  debt. 

.  Appeal  from  order  denying  motion 
to  satisfy  the  judgment  in  this  action 
of  record. 

The  motion  was  made  to  satisfy 
the  judgments  of  record  because,  as 
was  claimed,  execution  had  been  is- 
sued against  the  person  of  the  de- 
fendant, under  which  he  was  arrested 
and  held  in  custody  from  the  2d  to 
the  4th  of  February,  when  he  was 
discharged  by  the  direction  of  the 
plaintiffs'  attorney. 

The  facts  are,  that  defendant  was 
arrested  upon  an  execution  issued 
against  his  person,  and  held  in  cus- 
tody from  Februaiy  2d  to  February 
4th.  Defendant,  prior  to  the  4th  of 
February,  made  a  motion  to  set  aside 
the  execution  against  the  person,  and 
for  defendant's  discharge,  from  arrest, 


for  the  reason  that  no  order  of  arrest 
was  procured  before  judgment,  and 
furthermore  that  the  cause  of  action 
set  forth  in  the  complaint  did  not 
justify  the  execution  against  the  per- 
son upon  the  judgment  recovered,  in 
in  the  absence  of  an  order  of  arrest 
prior  to  judgment. 

After  said  motion  had  been  noticed, 
plaintiffs  entered  into  a  stipulation 
that  defendant  be  discharged  from 
arrest  upon  his  stipulating  not  to 
sue  for  false  imprisonment.  Upon 
such  consent,  the  defendant  was  dis- 
charged. Defendant  then  moved 
that  the  judgment  be  satisfied  of  re- 
cord upon  the  ground  that  die  de- 
fendant's arrest  and  discharge  under 
the  circumstances  aforesaid  was  a 
satisfaction  of  the  judgment  Such 
motion  was  denied  and  this  appeal 
taken  by  defendant 

Geo.  W.  Van  Slt/ck,  for  applt 

A.  H.  Dyetty  for  respts. 

Ileldy  There  can  be  no  doubt  that 
imprisonment  of  a  judgment  debtor 
on  execution  against  the  person,  and 
his  voluntary  discharge  by  the  judg- 
ment creditor,  operate  to  satisfy  and 
discharge  the  judgment  and  debt 

But  tliis  is  not  a  case  of  that  de- 
scription. The  plaintiffs  were  led  to 
accord  their  assent  to  the*  defendant's 
discharge  by  reason  of  plaintiff's  mo- 
tion to  set  aside  the  execution  on  the 
ground  that  the  execution  against  the 
person  was  improperly  issued.  The 
defendant  did  not  acquiesce  in  the 
right  of  plaintiffs  to  arrest  him  upon 
the  execution,  and  the  defendant 
having  made  the  motion  to  set  aside 
the  execution  as  irregular,  and  hav- 
ing thereby  induced  the  plaintiff  to 
accept  the  position  taken  by  the  de- 
fendant, should  not  now  be  permitted 
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to  avail  himself  of  the  entirely  incon- 
Bistent  claim  he  now  makes,  that  the 
execution  was  legally  issued  against 
him,  and  for  that  reason  the  judg- 
ment was  satisfied  by  his  custody 
mider  it  and  discharge  by  plaintiffs' 
direction  as  above  stated.  That  would 
be  entirely  unfair  and  unjust.  For 
the  purposes  of  this  motion  the  body- 
execution  must  be  regarded  as  irregu- 
larly issued,  and  illegal. 

The  parties  should  be  regarded  in 
the  same  position  as  if  the  motion  to 
set  aside  the  execution  had  been 
actually  made  and  granted  upon  the 
ground  that  the  same  was  illegally 
issued. 

If  such  had  been  the  case,  and  the 
execution  against  the  person  had  been 
set  aside  upon  the  motion,  it  would 
not  have  prejudiced  plaintiffs  right 
to  resort  to  the  usual  process  against 
property  for  the  recovery  of  the  debt. 
4  E.  D.  Smith,  227 ;  8  Com.,  227. 

The  defendant  is  in  no  better  posi- 
tion than  he  would  have  been  if  the 
motion  had  actually  been  made  and 
an  order  thereon  granted,  setting 
aside  the  execution  against  the  per- 
son. 

Order  affirmed,  with  usual  costs  and 
disbursements. 

Opinion  by  Daniels^  J,;  Potter 
and  IngaUSy  JJ,^  concurring. 


PEOMISSORY  NOTES.    IN- 
DORSER 

N.  Y.  CouBT  OF  Appeals. 
Green,  respty  v.  Bates,  impPd,  &c., 
aj>plt. 
Decided  September  17, 1878. 

B.  was  seoomd  indoner  upon  a  note  made  by 
one  M.  The  note  being  past  due  and  the 
holder  preseing  for  payment,  an  arrangement 
was  made  without  B.'s  knowledge,  by  which 


plainti£F,  atM^s  request,  and  in  oonsideratioa 
of  the  assignment  of  a  bond  and  mortgage 
against  the  first  indorser,  which  M.  was  fore- 
closing, agreed  to  purchase  the  note  and  to 
secure  the  payment  therefor  by  his  own 
note ;  M.'s  note  not  to  be  deliyered  to  plain- 
tiff until  his  note  was  paid.  The  arrange- 
ment was  carried  out,  plaanti£PB  note  paid, 
and  the  note  and  bond  and  mortgage  deliv- 
ered to  him.  Held,  That  the  arrangement 
constituted  a  postponement  of  payment  of 
the  note,  and  that  R  was  diachazged  from 
liability  thereby. 
Eeyersing  S.  C,  4  W.  Dig.,  463. 

This  was  an  action  upon  a  promis- 
sory note  made  by  one  HI  for  the 
accommodation  of  F.,  indorsed  by  him 
and  subsequently  indorsed  by  defen- 
dant B.,  and  transferred  by  him  to 
H.  The  note  being  past  due,  and  H. 
pressing  for  its  payment,  an  armnge- 
ment  was  made  by  which  G.,  the 
plaintiff,  at  M.'s  request  and  in  con- 
sideration of  the  assignment  of  a  bond 
and  mortgage,  agreed  with  H.  to  pur- 
chase the  note  from  him,  and  to  se- 
cm'C  the  purchase-money  by  his  note, 
the  note  in  suit  not  to  be  delivered 
to  G.  until  his  note  was  paid.  The 
bond  and  mortgage  which  M.  agreed 
to  assign  to  6.  as  security  was  made 
by  F.,  the  first  indorser  of  the  note  in 
suit,  and  was  at  the  time  being  fore- 
closed by  M.,  and  the  foreclosure  was 
discontinued,  F.  paying  the  costs,  the 
arrangement  having  been  carried  out. 
G.  delivered^  his  note  to  H.  who,  be- 
fore it  became  due,  procured  it  to  be 
discounted,  and  used  the  proceeds. 
It  was  duly  paid  at  maturity,  and  the 
note  in  suit  and  the  bond  and  mort- 
gage were  delivered  to  G.  B.  was 
not  consulted  in  the  matter,  and  no 
measures  were  taken  to  preserve  his 
liability  as  indorser.  Nothing  definite 
was  agreed  upon  as  to  suspending 
the  enforcement  of  the  note  in  suit. 
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£.  Countrynum^  for  applt 
Ward  Hunty  Jr,^  for  reept 
Held^  That  B.  was  discharged  as 
indorser;  that  by  the  arrangement 
between  all  the  other  parties,  it  was 
intended  to  and  did  effect  a  postpone- 
ment of  the  payment  of  the  note  in 
Buit. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed, 
and  new  trial  ordered. 

Opinion  by  HapaUOy  J.  /  Church, 
Ch.  J.J  FolgeVj  and  AndrewSj  JJ.j 
concur.  MiHer  and  Earl^  JJ.j  ab- 
sent 


LIFE  INSUEANCE.    HEIRS. 

SUPBEMK   COUBT  OF   ILLINOIS. 

Ganch,  appU.j  v.  The  St.  Louis 
Mutual  Life  Ins.  Co. 

Decided  June  28, 1878. 

One  G.  insured  his  life  for  the  benefit  of  hia 
''  legal  heirs  or  assigns.*'  Ildd^  That  G/s 
children  were  entitled  to  the  entire  amount 
of  the  policj  to  the  exclusion  of  the  widow. 

One  who  is  entitled  to  dower  or  an  interest  in 
the  nature  of  dower,  or  any  allowance  of 
personal  property,  only  because  of  the  sur- 
vivorship of  the  husband  or  wife,  is  not  in- 
cluded within  the  legal  definition  of  ^*  heir.'* 

Appeal  by  the  widow  of  Christian 
Gauch  from  a  decree  awarding  the 
entire  proceeds  of  a  policy  upon  the 
life  of  deceased  to  his  children. 

Christian  Gauch  obtained  a  policy 
of  insurance  on  his  life,  from  the  St. 
Louis  Mutual  Life  Insurance  Com- 
pany, of  $5,000,  for  the  benefit  of, 
and  payable  to,  ^^his  legal  heirs  or 
assigns."  By  his  last  will  and  testa- 
ment, among  other  bequests,  Gauch 
bequeathed  this  policy  to  his  children. 
He  died,  leaving  surviving  him  a 
widow  and  eight  children.  His 
widow  renounced,  in  conformity  with 


the  provisions  of  the  statute,  the  bene- 
fit of  the  bequests  and  devises  made 
her  by  the  will,  and  elected  to  take 
in  lieu  thereof  her  dower  and  legal 
share  in  the  estate.  Two-thirds  of 
the  amount  due  on  the  policy  were 
paid  to  the  children  of  Gauch.  The 
remaining  third  is  claimed  both  by 
the  widow  and  the  children,  and  the 
insurance  company  filed  its  bill  of  in- 
terpleader, to  determine  the  rights  of 
the  respective  claimants,  and  ascertain 
to  whom  this  balance  should  be  paid. 
The  Court  below  decided  that  the 
children  were  entitled  to  the  entire 
amount  called  for  by  the  policy,  and 
consequently  that  the  unpaid  balance 
due  on  the  policy  should  be  paid  to 
them. 

It  was  tacitly  conceded  by  appel- 
lees that  the  bequest  of  the  policy  by 
the  last  will  and  testament  of  Gauch 
did  not  operate  as  a  valid  assignment 
to  tlie  children. 

Ilelil^  That  the  decree  was  correct 
The  word  "  heir  "  has  a  technical  sig- 
nification, and  we  must  presume  that 
in  the  policy  the  term  "  legal  heirs," 
was  in  its  strict  and  primary  sense, 
there  being  nothing  in  the  text  to 
show  that  it  was  used  in  any  other 
sense.  We  know  of  no  respectable 
authority,  and  venture  there  is  none, 
holding  tliat  one  entitled  to  dower,  or 
an  interest  in  the  nature  of  dower,  or 
any  allowance  of  personal  property,, 
only  because  of  the  survivorship  of 
the  husband  or  wife,  is  held  to  be  in- 
cluded witliin  the  legal  definition  of 
"heir."  Nor  is  the  distinction  be- 
tween  the  word  "widow"  and  the- 
word  "  heir  "  less  marked  in  common 
parlance.  No  one  having  children, 
speaks  of  his  wife  in  contemplation, 
of  her  survivorship  as  his  "  heir,"  but 
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it  is  believed  it  is  universal  that  she 
is  referred  to  as  "widow,"  and  the 
children  as  "heirs." 

There  is,  therefore,  no  reason  ^n 
our  opinion  for  holding,  that  when 
Gauch  had  the  words  "  legal  heire  " 
inserted  in  the  beneficiaries  of  the 
policy,  he  intended  his  wif6. 

Decree  affirmed. 

Opinion  bj  Scholfield^  J". 


nUSBAND  AND  WIFE.     MAR- 
RIED WOMEN. 
N.  Y.  Court  of  Appeals. 
Birkbeck,  respt,^  v.  Ackroyd,  applt. 
Decided  September  17, 1878. 

The  common  law  right  of  the  husband  to  the 
ayails  of  the  services  of  his  wife  has  not  been 
affected  by  the  Married  Women^s  Act  of 
1860,  except  in  cases  where  the  wife  has 
elected  to  labor  on  her  own  account,  or 
where  the  circumstances  show  that  she  in- 
tended to  avail  herself  of  the  privilege  and 
protection  conferred  by  the  statute. 

Where  the  husband  and  wife  are  living  to- 
gether and  mutually  engaged  in  providing 
for  the  support  of  themselves  and  their  fam- 
ily, each  contributing  by  his  or  her  labor 
thereto,  and  there  is  nothing  to  indicate  an 
intention  on  the  part  of  the  wife  to  separate 
her  earnings  from  his,  her  earnings  belong 
to  the  husband,  and  he  may  sue  for  and  re- 
cover the  same. 

Affirming  S.  C,  4  W.  Dig.,  676. 

This  action  was  brought  to  recover 
the  value  of  the  services  rendered  by 
the  plaintiff,  his  wife  and  children,  in 
a  woolen  mill  belonging  to  defend- 
ant.    The  referee  found,  among  other 
things,  that  plaintiff  was  entitled  tore- 
cover  the  value  of  his  wife's  services. 
It  appeared  that  she  and  their  minor 
children  worked  with  him  in  the  mill, 
nnder  no  special  contract  that  she 
:  should  receive  the  avails  of  her  labor. 
'The  family  was  supported  out  of  the 
Joint  earnings  of  the  family,  and  the 


wife  has  never  claimed  her  earnings 

o 

as  her  separate  property. 

Serhert  Gedney^  for  applt 
W.  J.  Wdsk^  for  respt. 

Heldy  That  the  finding  of  the 
referee  was  correct,  and  that  plaintiff 
was  entitled  to  recover  the  value  of 
his  wife's  services  ;  that  the  common 
law  right  of  the  husband  to  the 
avails  of  the  services  of  his  wife  has 
not  been  affected  by  Chapter  90  of 
the  Laws  of  1860,  concerning  "  the 
rights  and  liabilities  of  married 
women,"  except  in  cases  where  the 
wife  has  elected  to  labor  on  her  own 
account,  or  where  the  circumstances 
show  that  the  wife  intended  to  avail 
herself  of  the  privilege  and  protection 
conferred  by  the  statute. 

Where  a  wife  is  living  apart  from 
her  husband,  or  is  compelled  to  labor 
for  her  own  support,  or  the  conduct 
or  habits  of  her  husband  are  such  as 
to  make  it  necessary  for  her  protec- 
tion that  she  should  control  the  pro- 
ceeds of  her  labor,  it  may  be  well  in- 
ferred that  her  labor  was  performed 
on  her  separate  account.  But  where 
the  husband  and  wife  are  living  to- 
gether, and  mutually  engaged  in  pix>- 
viding  for  the  support  of  themselves 
and  their  family,  each  contributing, 
by  his  or  her  labor,  to  the  promotion 
of  the  common  purpose,  and  there  is 
nothing  to  indicate  an  intention  on 
the  part  of  the  wife  to  sepamte  her 
earnings  from  those  of  her  husband, 
her  earnings  in  that  case  belong,  a£  at 
common  law,  to  her  husband,  and  he 
may  sue  for  and  recover  the  same. 

Where  a  wife  is  engaged  in  a  busi- 
ness, as  that  of  a  trader,  and  it  is  con- 
ducted in  her  name,  her  right  to  tlie 
avails  and  pi*ofit8  could  not  be  ques* 
tioned. 
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Order  of  Genei-al  Term,  affirming 
judgment  for  plaintiff,  affirmed. 

Opinion  by  Andrews^  J.;  Churchy 
Ch.  f/.,  JFblffers^ud  HapallOj  JJ.j  con- 
car  ;  Miller  and  jKarly  JJ.j  absent 

PLEDGE.    AGENCY.    ES- 
TOPPEL. 

N.  Y.  CouBT  OF  Appeals. 
The  Merchant's  Bank  of  Canada, 
respt.y  V.  Livingston,  impl'd,  applt. 
Decided  June  21, 1878. 

Defendant  L.  deliyered  the  oertlfioate  of  cer- 
tain stock  owned  by  him  to  defendant  B. ,  to 
aecare  a  loan  of  $3,000  from  him.  B.  applied 
to  plaintiff  for  a  loan  of  $8,000  thereon  for 
a  client,  which  was  zef  ised  nnless  B.  ooold 
procure  a  proper  power  of  attorney.  B.,  by 
zepresenting  that  the  oertificate  ahonld  be 
tnmsferred  to  him  to  seoore  his  loan,  pro- 
eared  from  L.  a  blank  irreyocable  power  of 
attorney.  He  then  procured  the  loan  from 
plaintiff,  and  a  farther  loan  of  $1,000,  and 
absconded  without  paying  any  of  the  money 
to  L.  In  an  action  to  foreclose  the  pledge, 
Jltid^  That  possession  of  the  certificate  and 
power  of  attorney  woold  giye  B.  the  appa- 
rent authority  to  seU  as  agent,  but  gaye  no 
power  to  pledge ;  that  as  B.  claimed  only  to 
act  as  agent,  not  as  owner,  plaintiff  acquired 
no  title,  and  that  L.  was  not  estopped  from 
disputing  the  pledge. 

This  was  an  action  to  f  oreploee  a 
pledge  of  certain  shares  of  stock.  It 
appeared  that  the  defendant  L.,  being 
the  owner  of  the  stock,  delivered  the 
certificate  thereof  to  defendant  B.,  to 
fiecure  a  loan  of  $3,000  from  him. 
Ii.'8  name  appeared  in  the  certificate 
as  owner  of  the  stock.  B.  applied  to 
plaintiff  for  a  loan  of  $8,000  thereon 
for  a  client  who  did  not  wish  to  sell 
the  stock  then,  which  was  refused 
unless  B.  would  procure  a  proper 
power  of  attorney  to  be  attached  to 
the  certificate.  B.,  by  representing 
that  the  certificate  should  be  trans- 
ferred to  him  to  secure  his  loan,  pro- 
cured L.  to  sign  a  blank  transfer  and 
VoL  7.— No.  11*. 


irrevocable    power    of    attorney    to* 
transfer.     B.  then  presented  the  cer- 
tificate and  stock  power  to  plaintiff' 
filled   up,  except  the  name  of  the^ 
transferee  and  attorney  to  plaintiff, 
and  procured  the  $8,000.    He  subse- 
quently borrowed  $1,000  more  upon 
it,  and  absconded  without  paying  any 
of  the  money  to  L.    B.  had  no  au- 
thority from  L.  to  borrow  the  money 
or  pledge  the  stock,  and  L.  had  not 
held  him  out  as  authorized  to  pledge 
his  stock. 

Henry  H.  Anderson,  for  applt. 

James  Thomson,  for  respt. 

Hdd,  That  plaintiff  could  not  hold 
the  stock  for  the  loan;  that  L.  was 
not  estopped  from  disputing  the 
pledge;  that  the  power  of  attorney 
on  the  certificate  did  not  clothe  B. 
with  apparent  authority  to  make 
the  loan ;  that  plaintiff  having  relied 
solely  on  the  assertion  of  B.  in  mak- 
ing the  loan  that  he  was  acting  for 
L.,  did  so  at  its  own  risk. 

McNeil  V.  Tenth  Nat.  Bk.,  46  N. 
T.,  325,  distinguished. 

Also  held.  That  the  possession  of 
the  certificate  and  full  power  of  at- 
torney would  have  given  B.  the  appa- 
rent authority  to  sell  as  agent,  but  a 
power  to  sell  differs  from  a  power  to 
pledge  to  secure  a  loan,  3  E.  D.  S., 
71 ;  2  Bosw.,  401 ;  Story  on  Agency, 
§  78 ;  that  it  gave  no  power  to 
pledge,  and  as  B.  claimed  only  to  act  as 
agent,  not  as  owner,  plaintiff  acquired 
no  title. 

The  Court  intimate  that  B.  may 
have  transferred  to  plaintiff  all  the 
interest  he  had  in  the  stock  as  pledgee 
ofL. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed, 
and  new  trial  ordered. 
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Opinion  by  Ea/rlj  J.  All  concur ; 
MiUeTy  e/.,  in  result;  Andrews^  J.y 
not  voting. 

MUNICIPAL    CORPORATIONS. 
CONSTITUTIONAL  LAW. 

N.  Y.  CouBT  OF  Appeals. 
Demarest,  applty  v.  The  Mayor, 
cfec,  of  N.  Y.,  respt. 
Decided  June  18, 1878. 

The  proviBion  of  the  Act  of  1878,  amending 
the  charter  of  the  oitij  of  New  York, 
which  abolishes  the  Board  of  Assistant  Al- 
dermen, was  a  valid  exercise  of  power  by 
the  Legislatore. 

The  provision  of  the  Constitution  (Art.  1,  § 
18),  that  nothing  contained  therein  shall 
annnl  any  charter  to  bodies  politic  and  cor- 
porate, made  or  granted  by  or  nnder  the 
King  of  Great  Britain,  prior  to  October  14, 
1775,  is  not  a  restraint  npon  legislative 
power,  bnt  simply  a  declaration  that  the 
oonstitution  itself  shaU  not  annnl  such  char- 
ters. 

AfOrming  S!  0.,  4  W.  Dig.,  449. 

This  action  was  brought  to  recover 
the  salary  alleged  to  be  due  plaintiff 
as  assistant  alderman  of  the  city  of 
New  York,  for  the  year  1876.  Plain- 
tiff claimed  that  he  was  elected  to 
the  office  in  the  fall  of  1874  §  2  of 
Chapter  335,  Laws  of  1873,  provides : 
that  '^  the  Board  of  Assistant  Alder- 
men is  hereby  abolished,  from  and 
after  January  1,  1§75.  Plaintiff 
claimed  that  the  Legislature  was  not 
authorized  to  pass  this  act. 

Wilson  S.  Wolfj  for  applt. 

J).  J.  Dean^  for  respt. 

ffeldj  That  the  abolishing  of  the 
Board  of  Assistant  Aldermen  was  a 
valid  exercise  of  power  by  the  Legis- 
lature ;  that  the  charter  of  the  city 
of  New  York  being  that  of  a  public 
corporation  is  subject  to  amendment 
of  alteration  by  the  Legislature  ex- 
cept as  restrained  by  some  constitu- 


tional inhibition ;  that  the  Dongan 
and  Montgomerie  charters  are  as 
much  subject  to  legislative  control  as 
charters  of  the  same  kind  granted  by 
the  Legislature  of  the  State ;  that  the 
rights  and  franchises  conferred  upon 
such  corporation  having  been  granted 
for  the  purpose  of  the  government, 
can  never  become  such  vested  rights 
as  against  the  State  that  they  cannot 
be  taken  away. 

Also  heldy  That  the  provision  of 
the  Constitution  (§  18,  Art.  1)  that 
nothing  contained  in  the  Constitution 
shall  annul  any  charters  to  bodies 
politic  and  corporate,  made  or  granted 
by  or  under  the  King  of  Great  Bri- 
tain prior  to  October  14, 1775,  is  not 
a  i*e8traint  upon  legislative  power,  but 
simply  a  declaration  that  the  Consti- 
tution itself  shall  not  annul  such 
charters. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  defendant  on  de- 
murrer, affirmed. 

Opinion  by  £arly  J.    All  concur. 


EXAMINATION   OF   PARTY 
BEFORE  TRIAL. 

N.  Y.    Supreme    Couet.    Gekebai. 
TEBii.     Fiest  Dept. 

Frederick     H.    Greer,    resipt^j    v. 
Thomas  Allen,  ajppU, 

Decided  October  31, 1878. 

The  right  of  a  party  to  examine  his  adyexsaiy 
nnder  §870  of  the  Code  of  GivU  Prooedoze 
is  not  absolnte. 

The  affidavit  npon  which  the  oxder  for  the 
examination  is  based  shonld  show  the  facts - 
and  drcamstancee    making  the  testimony 
sought  necessary  and  material 

The  affidavit  shonld  disclose  the  natore  and 
cause  of  action. 

Unless  the  affidavit  upon  which  an  applica- 
tion is  made  for  an  order  for  the  examina- 
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iion  of  a  party  before  trial  shows  Bofficieiit 
facts,  the  order  should  be  refused. 

Motion  to  Bet  aside  an  order  for 
the  examination  of  the  defendant  as 
a  party,  at  the  instance  of  the  plain- 
tiff, under  §  870  of  the  Code  of  Civil 
Procedure.  The  motion  was  made 
upon  the  ground  that  the  affidavit 
upon  which  the  order  for  the  examin- 
ation was  made  was  defective. 

The  Court  denied  the  motion  upon 
the  ground  that  the  right  of  a  party 
to  examine  his  adversary  was  abso- 
lute. 

The  affidavit  upon  which  the  order 
was  obtained  failed  to  show  the  facts 
and  circumstances  making  the  testi- 
mony necessary  and  material,  and  it 
nowhere  stated  or  showed  that  the 
testimony  sought  is  material.  It 
omitted  also  to  state  the  cause  of  ac- 
tion. 

ThoB.  W.  Pittmaiij  for  respt 

Charles  B.  Alexander,  for  applt. 

Hdd,  That  the  right  of  a  party  to 
examine  his  adversary,  under  §  870 
of  the  Code  of  Civil  Procedure  in 
all  cases,  is  not  absolute. 

The  liffidavit  to  obtain  such  an  or- 
der must  show  the  facts  and  circum- 
stances showing  the  necessity  and  ma- 
teriality of  the  testimony  sought. 
The  nature  of  the  action  and  the  cause 
of  action  must  also  be  disclosed  in 
the  affidavit,  and  must  be  submitted 
to  the  judicial  discretion  of  the  judge 
to  whom  the  application  is  made,  and 
he  must  decide  upon  the  sufficiency 
of  the  facts  disclosed  by  the  affidavit 

If  the  facts  and  circumstances  are 
sufficient,  he  must  grant  the  order  for 
the  examination,  but  if  they  fail  to 
satisfy  the  judicial  mind,  the  judge  is 
not  bound  to  grant  the  order,  but 
should  refuse  the  same. 


The  provisions  of  the  Code  provid- 
ing for  the  examination  of  a  party, 
§  870,  is  a  substitute  for  and  based 
upon  the  same  principle  as  the 
former  bill  of  discovery.  The  rule 
with  respect  to  the  bill  of  discovery 
required  so  much  of  the  pleadings  as 
would  enable  the  Court  to  see  that 
the  facts  alleged  in  the  bill,  and  of 
which  plaintiff  claims  discovery,  are 
material.    5  Bos.,  297. 

The  affidavit  upon  which  this  order 
is  based  is  fatally  defective. 

It  does  not  show  the  facts  and  cir- 
cumstances making  the  testimony 
necessary  and  material. 

It  nowhere  shows  or  states  that  the 
testimony  is  material,  nor  that  the 
testimony  is  necessary. 

It  omits  to  state  the  cause  of  action, 
from  which  omission  it  is  impossible 
to  tell  how  the  facts  stated  in  the  affi- 
davit are  material  or  pertinent. 

See  §  872,  Code  of  Civil  Proce- 
dure, Kulo  89  of  Eules  of  Courts  of 
Record ;  Rule  19  of  Rules  of  1870 ; 
25  How.,  622 ;  17  How.,  480  ;  56  N. 
Y.,  325  ;  20  K  Y.,  81. 

Order  of  Special  Term  reversed, 
with  $10  costs  and  disbursements. 

Opinion  by  Potter,  J. ;  IngatU,  J., 
concurring. 

REPLEVIN. 
N.  Y.  CouBT  OF  Appeals. 
The  Black  River  Ins.  Co.,  respt,, 
V.  The  N.  Y.  State  Loan  and  Trust 
Co.,  wppU. 
Decided  April  16, 1878. 

In  pnzBoanoe  of  an  order  of  the  Superintendent 
of  Insuzanoe,  pluntifl*8  offloera  issued  a  oall 
for  fiye  per  oent.  in  oash.  It  being  difficult 
to  procure  cash  pajments  from  the  stock- 
hdlders,  an  arrangement  was  made  between 
the  officers  of  the  company  and  P.  &  Co., 
pziTate  banken,  composed  of  P.,  pUintifTs 
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president,  and  A.,  one  of  the  dixeoton  of 
plaintiff,  by  whioh  P.  A  Co.,  agreed  to 
take  notes  giyen  by  the  stockholdexB  and 
give  plaintiff  a  oash  credit  therefor,  plain- 
tiff not  to  draw  on  the  credit  faster  than 
the  notes  were  paid,  and  the  makeis  not 
to  be  called  npon  for  payment  unless  ne- 
cessary. The  arrangement  was  carried  out, 
the  notes  being  payable  to  and  indorsed  by 
the  makers,  and  deliyered  to  some  of  plain- 
tiff's officers,  who  transferred  them,  withoat 
indorsement^  to  P.  &  Co.  It  was  then  re- 
ported to  the  insnrance  department  that 
the  cash  required  by  the  superintendent  had 
been  paid  in,  and  deposited  in  bank.  P.  & 
Go.  pledged  these  notes  to  defendant,  and 
afterwards  failed,  owing  plaintiff  a  large 
amount,  including  a  portion  of  the  credit  so 
given.  In  an  action  to  recoyer  possession  of 
these  notes,  Seid,  That  the  action  could 
not  be  maintained;  that  the  notes  had  no 
legal  inception  until  indorsed  by  P.  &  Co. ; 
that  plaintiff  neyer  had  any  title  to  the 
notes,  or  if  it  had,  it  parted  with  such  title 
toP.  (&Ca 

This  was  an  action  of  replevin 
to  recover  possession  of  twenty-two 
promissory  notes. 

It  appeared  that  in  January,  1874, 
the  Snperintendent  of  Insurance  dis- 
covered on  examining  the  plaintiff 
that'  its  stock  had  become  impaired, 
by  loss,  to  the  extent  of  twenty-five 
per  cent,  of  its  capital,  and  he  made 
an  order  directing  plaintiff's  officers 
to  require  its  stockholders  to  pay  in 
the  amount  of  such  deficiency.    A 

'  call  for  five  per  cent,  in  cash  was 
made  on  the  stockholders.  One  P. 
was  president  of  plaintiff  at  the  time, 

.  and  was  in  business  with  one  A.,  who 
was  a  director  of  the  plaintiff,  as  pri- 
vate bankers,  under  the  name  of  P,  & 
Co.  There  being  some  difficulty  in 
procuring  cash  payments  from  the 

.  stockholders,  it  was  arranged  between 
certain  officers  of  plaintiff  and  P.  & 
Ck>.,  that  if  the  stockholders  would 

.give  their  notes,  P.  &  Co.   would 


take  them  and  give  plaintiff  a  cash 
credit  for  them,  but  plaintiff  was  not 
to  draw  upon  this  credit  faster  than 
the  notes  were  paid,  and  the  makers 
were  not  to  be  called  upon  for  pay- 
ment unless  the  money  was  abso- 
lutely required  by  the  company. 
Most  of  the  stockholders  gave  their 
notes  under  this  arrangement;  most 
of  them  being  delivered  to  some  of 
plaintiff's  officers,  who  delivered  them 
to  P.  &  Co.  The  notes  were  not  in- 
dorsed by  the  plaintiff,  but  each  one 
was  payable  to,  and  indorsed  by  its 
maker.  They  were  all  credited  to 
plaintiff  by  P.  &  Co.,  and  credited  to 
discounted  bills.  On  plaintiff's  books 
they  were  charged  to  P.  &  Co.  as 
cash.  After  this  was  done,  P.  and 
L.,  plaintiffs  vice-president,  made  an 
affidavit  that  the  deficiency  had  been 
made  up  in  cash,  and  forwarded  it  to 
the  insurance  department.  In  March, 
1874,  P.  and  one  M.,  plaintiff's  secre- 
tary, reported  under  oath  to  the  su- 
perintendent that  each  one  of  the 
stockholders  who  had  given  a  note 
had  paid  it  in  cash,  and  that  said 
cash  had  been  deposited  in  the  bank 
to  plaintiff's  credit,  without  any  con- 
ditions or  reserve.  Annexed  tiiereto 
was  a  certificate  of  P.  &  Co.  that 
plaintiff  had  deposited  the  amount  re- 
quired to  be  collected  by  the  superin- 
tendent On  a  verification  of  this  report 
by  the  deputy-superintendent,  the  offi- 
cers of  the  company,  and  those  of  P. 
&  Co.,  informed  him  that  plaintiff  had 
the  cash  credit  in  the  bank.  In  its 
annual  report  for  1874,  plaintiff  st«ted 
that  the  money  credited  to  it  by  P.  & 
Co.,  was  cash  deposited  in  bank.  In 
June,  1874,  P.  &  Co.  pledged  the 
notes  in  suit  to  defendant  as  collat- 
eral security.    This  action  was  com- 
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menced  in  January,  1875,  P.  &  Co. 
having  failed  owing  plaintifiE  a  large 
amount,  including  a  portion  of  the 
credit  given  to  it  on  account  of  said 
notes.  Plaintiff  claims  it  took  title 
to  the  notes  directly  from  the  stock- 
holders, and  never  parted  with  such 
title  to  P.  &  Co.  • 

A  verdict  was  rendered  for  plain- 
tiff. 

William  Allen  BuUer^  for  applt. 

D.  O^Briethy  for  respt 

Hddy  Error ;  that  the  complaint 
should  have  been  dismissed;  that 
plaintiff  never  had  any  title  to  the 
notes,  and  had  no  right  to  take  them ; 
that  they  would  have  been  without 
consideration  in  plaintiff's  possession, 
and  it  could  not  have  enforced  them ; 
that  they  had  no  legal  inception  until 
indorsed  by  P.  &  Co. ;  that  if  plain- 
tiff took  any  title  to  the  notes  from 
its  stockholders,  it  parted  with  the 
same  to  P.  &  Co.,  and  as  it  had  no 
right  to  the  possession  of  said  notes 
when  this  action  was  commenced,  it 
had  no  right  to  take  them  from  de- 
fendant's possession,  no  matter  how 
imperfect  the  latter's  title  was. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  on  verdict  for  plaintiff, 
reversed,  and  new  trial  granted. 

Opinion  by  Ecni^  J.  All  concur, 
except  RapMo  and  Allen^  JJ.^  dis- 
senting. 


COMMON  CARRIER    CON- 
ELICT  OF  LAWS. 
N.  Y.  Court  of  Appeals. 
Curtis,  re^pt.^  v.  The  D.  L.  &  W. 
!RK  Co.,  appU. 

Decided  June  11, 1878. 

Plaintifl  deliyered  a  trunk  to  defendant  at 
Bonnton,  Pa.,  to  be  transported  to  New 
York  City.    EM^  That  the  ccmtnot  was  to 


be  goyemed  by  the  laws  of  this  State  and 
not  by  those  of  PenncQrlvanla. 

The  trunk  contained  articles  in  use  by  pkdn- 
ti£f,  his  wife  and  child.  Plaintiff  passed 
over  the  road  by  a  previous  train,  but  his 
wife  and  child  oame  with  the  trunk  on  a 
later  train.  Hdld^  That  plaintiff  oonld 
maintain  an  action  for  its  loss. 

In  this  case  plaintiff  was  not  bound  to  prove 
gross  negligence. 

The  trunk  was  brought  to  New  York  and  lost 
there  through  defendant's  negligence.  It 
was  not  produced  upon  demand  or  its  dis- 
appearance explained.  Hdi^  That  defend* 
ant  was  liable  as  a  warehouseman. 

This  action  was  brought  to  recover 
damages  for  the  loss  of  a  trunk  and 
its  contents  delivered  to  defendant  at 
Scranton,  Pa.,  to  be  transported  by 
defendant  to  New  York  City. 

Hamilton  Odell,  for  applt. 

Edward  MacJdnley^  for  respt 

Held^  That  the  contract  was  to  be 
governed  by  the  laws  of  this  State 
and  not  by  the  laws  of  Pennsylvania. 

It  appeared  that  the  trunk  contained 
things  in  use  by  the  plaintiff,  his  wife 
and  child ;  that  plaintiff  passed  over 
the  defendant's  road  by  a  previous 
train,  and  his  wife  and  child  came 
with  the  trunk  on  a  later  train. 

Held^  That  plaintiff  was  sufficient- 
ly represented  on  the  train  by  which 
his  trunk  was  transported  to  main- 
tain an  action  for  its  recovery. 

It  was  claimed  that  as  the  Penn- 
sylvania statute  only  permitted 
plaintiff's  wife  as  a  passenger  to  carry 
with  her,  at  defendant's  risk,  a  limit- 
ed amount  of  "  her  personal  clothing," 
and  possibly  her  child's  "  personal 
clothing,"  as  baggage,  the  law 
would  regard  the  remainder  as  mer- 
chandise, and  as  to  that  defendant 
was  not  a  common  carrier  but  a  gra- 
tuitous bailee,  and  liable  only  for 
gross  negligence. 
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Held^  That  as  plaintiff  was  entitled 
to  the  control  of  the  property,  and 
it  may  be  regarded  as  belonging  to 
him,  it  could  not  be  said  that  the  re- 
striction in  the  statute,  even  if  in 
force  as  to  this  contract,  could  affect 
plaintiff's  claim. 

AUo  hdd^  That  plaintiff  was  not 
bound  to  prove  gross  negligence 
within  the  principle  of  Magnin  v. 
Dinsmore,  62  N.  Y.,  35,  as  in  that 
case  there  was  evidence  to  show  a 
suppression  of  the  truth,  and  that  a 
fraud  was  practised  which  affected 
the  decision,  and  the  forwarding  of 
packages  was  the  especial  business  of 
the  defendant 

The  judge  found  that  the  trunk 
was  brought  to  New  York  and  lost 
there  through  defendant's  negligence. 
The  evidence  showed  that  plaintiff 
demanded  the  trunk  immediately  up- 
on its  arrival,  and  upon  two  different 
occasions  afterwards,  and  that  it  was 
not  produced  or  its  disappearance  ex- 
plained. 

Hddy  That  defendant  was  liable 
as  a  warehouseman.  69  N.  Y.,  11 ; 
28  Id.,  78 ;  45  Id.,  184 ;  Story  on 
Con.,  §§  446-448 ;  2  Pars,  on  Con., 
140 ;  Aug.  on  Com.  Carriers,  267. 
What  should  constitute  necessary 
baggage  for  a  traveller  depends  very 
much  upon  the  circumstances  of 
each  case.  The  conveniences  for  the 
journey  undertaken,  the  duration  of 
it,  as  well  as  the  position  of  the  par- 
ties, are  to  be  be  considered  as  ques- 
tions of  fact 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Miller^  J.  All  con- 
cur. Folger  and  Ea/rly  JJ.^  on  first 
ground. 


PAYMENT.    BAR 

U.    S.    SuFBEMB    Court. 

Charles  O.  Baird  et  al.,  ex'rs, 
applts.y  V.  The  United  States.  (Oc- 
tober, 1877.) 

The  payment  by  a  debtor  of  a  part  of  hia  li- 
quidated debt  is  not  Batiafaction  for  the 
whole,  unless  made  and  aooepted  npon  some 
new  consideration ;  but  this  rale  does  not 
apply  where  the  debt  is  tmUqtiitUUed  and 

the  amount  uncertain. 

« 

Where  a  party  brings  an  action  for  a  part 
only  of  an  entire  indiyisible  demand,  and 
reooyers  judgment,  such  judgment  is  a  bar 
to  an  action  for  another  part  of  the  same 
demand. 

Appeal  from  the  Court  of  Claims. 

In  March,  1864,  the  government, 
requiring  an  immediate  supply  of  lo- 
comotive engines  for  the  use  of  the 
armies  operating  in  Tennessee,  made 
an  order  upon  M.  W.  Baldwin  &  Co., 
a  firm  of  locomotive  builders  at  Phil- 
adelphia, for  fifteen  engines,  to  be 
delivered  as  soon  as  possible,  and  to 
the  exclusion  of  all  other  contracts 
or  interests.  The  price  fixed  upon 
was  $18,947.72  for  each  engine  and 
the  Government  tax,  to  be  paid  on 
delivery.  In  addition  to  this  the 
firm  was  authorized  to  charge  the 
Qovernment  any  advance  there 
might  be  after  November  9, 1863,  in 
the  cost  of  labor  and  materials  used 
in  the  construction,  and  any  damage 
resulting  from  the  preference  given 
this  order  over  other  contracts^ 

The  order  was  accepted  upon  the 
terms  proposed,  and  the  locomotives 
delivered  at  intervals  of  four  or  five 
days  between  May  3,  and  June  30, 
1864.  The  fixed  price  was  paid  ac- 
cording to  agreement,  and,  Septem- 
ber 14,  1864,  Baldwin  cfe  Co.  pre- 
sented their  claim  for  the  difference 
in  the  cost  on  account  of  the  advance 
in  the  price  of  labor  and  materials, 
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which  was  then  stated  to  be  $151,- 
688.17.  This  claim  was  audited  by 
the  Government  and  allowed  for 
$97,507.75,  and  the  firm  was  inform- 
ed of  the  amoant  of  the  allowance 
and  the  principles  upon  which  the 
adjustment  had  been  made  as  early 
as  January  23, 1865.  On  the  8th  of 
April  a  draft  was  sent  for  the  amount 
found  due,  payable  to  the  order  of 
the  firm,  which  was  received  and  col- 
lected without  objection. 

Subsequently  this  appellant,  as  the 
sole  surviving  partner  of  the  firm, 
brought  his  action  in  the  Coui*t  of 
Claims  upon  the  contract  to  recover 
the  damages  which  it  was  alleged 
the  firm  bad  sustained  by  giving  the 
order  preference  over  other  contracts 
and  interests,  and  at  the  December 
term,  1869,  of  that  Court,  judgment 
was  rendered  against  the  United 
States  for  $23,750. 

On  the  2d  of  May,  1870,  one  day 
before  the  expiration  of  six  years 
from  the  date  of  the  delivery  of  the 
first  engine  under  the  order,  this 
action  was  brought  to  recover  the 
^residue  of  the  amount  of  the  ad- 
Tance  in  labor  and  materials  over  the 
dost  of  the  same  on  the  9th  of  No- 
TBmber,  1863,  which  residue  is  the 
difference  between  the  $128,276.50 
claimed  and  the  Government  tax 
thereon  ($3,848.29),  in  all  $132,124.- 
79,  and  the  $93,507.75  paid,  making 
the  residue  $38,617.04."  The  Court 
of  Claims,  while  finding  that  the 
actual  advance  over  and  above  what 
had  been  paid  was  the  amount 
claimed,  gave  judgment  in  favor  of 
the  United  States. 

Heldy  No  error.  It  is  no  doubt 
true  that  the  payment  by  a  debtor  of 
a  part  of  his  liquidated  debt  is  not  a 


satisfaction  of  the  whole,  unless  made 
and  accepted  upon  some  new  con- 
sideration ;  but  it  is  equally  true  that 
where  the  debt  is  unliquidated  and 
the  amount  is  uncertain  this  rule 
does  not  apply.  In  such  cases  the 
question  is  whether  the  payment  was 
in  fact  made  and  accepted  in  satis- 
faction. 

It  is  clear  that  in  September,  1864, 
when  this  account  was  first  presented 
to  the  Government,  the  amount  due 
was  uncertain,  because  more  was 
then  demanded  than  is  now  claimed. 
The  counsel  for  the  appellant  say  in 
their  argument  that  this  reduction 
has  been  made  in  the  light  of  the 
testimony  taken  in  the  suit  for  in- 
demnity. [Jnder  such  circumstances 
it  was  the  duty  of  the  auditing  offi- 
cers of  the  Government  to  state  the 
account  themselves  before  making 
payment.  This  they  did  and  report- 
ed to  the  claimant  the  amount  found 
due,  with  the  principles  upon  which 
the  adjustment  had  been  made.  In 
effect  this  was  an  offer  to  pay  the 
balance  stated  in  satisfaction  of  the 
claim.  The  acceptance  of  the  money 
afterwards  without  objection  was 
equivalent  to  an  acceptance  of  the 
payment  in  satisfaction. 

But  there  is  another  objection  to 
the  recovery  which  is  equally  good. 
It  is  well  settled  that  where  a  party 
brings  an  action  for  a  part  only  of 
an  entire  indivisible  demand  and  re- 
covers judgment,  he  cannot  subse- 
quently maintain  an  action  for  an- 
other part  of  the  same  demand.  6 
Cush.,  104.  Thus,  if  there  are  sev- 
eral sums  due  under  one  contract 
and  a  suit  is  brought  for  a  part  only, 
a  judgment  in  that  suit  will  be  a  bar 
to  another  action  for  the  recovery  of 
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the  residae.  Here  was  a  contract  by 
which  the  Government  was  boaud  to 
pay  for  the  engines  in  accordance  with 
terms  agreed  upon.  The  entire  price 
to  be  paid  was  not  fixed.  A  part  was 
contingent  and  the  amount  made  to 
depend  upon  a  variety  of  circumstan- 
ces. When  the  former  action  was 
commenced  in  the  Court  of  Claims 
the  whole  was  due.  Although  differ- 
ent elements  entered  into  the  ac- 
count, they  all  depended  upon  and 
were  embraced  in  one  contract  The 
judgment,  therefore,  for  the  part 
then  sued  upon  is  a  bar  to  this  action 
for  the  "  residue." 

Judgment  affirmed* 

Opinion  by  Waite^  Ch.  J. 


NEW  YORK   CITY.     CON- 
TRACTS.   ESTOPPEL 
N.  Y.  CouBT  OF  Appeals. 
Moore,  applt.y  v.  The  Mayor,  &c., 
of  New  York,  respt. 
Decided  April  9, 1878. 

XTnder  the  amended  charter  of  1857,  of  the 
dtj  of  New  York,  the  pnblioatioii  of  an  or- 
dinance for  the  improvement  of  streete  in 
said  citj,  prior  to  its  passage,  is  not  a  condi- 
tion precedent  to  the  existence  of  power  in 
the  Common  Goonoil,  and  the  omission  of  the 
publication  in  one  paper  out  of  several,  or 
the  publication  for  a  less  time  than  reqoired 
hy  law,  or  a  def  eetive  publication  in  some  of 
the  papers  would  be  mere  irregularities,  not 
affecting  the  jurisdiction  of  the  Common 
CounciL 

One  who  enters  into  a  contract  with  the  city  of 
New  York,  under  the  terms  of  such  an  or- 
dinance, has  a  right  to  assume  that  the  act 
of  the  Common  Council,  being  within  its 
genezal  powers,  was  valid;  and  where  he 
has  expended  monej  and  labor  on  the  faith 
of  such  assumption,  and  the  dty  has  ac- 
cepted the  work,  the  latter  should  be  es- 
topped from  alleging  a  mere  irregularity  to 
prevent  a  recovery. 

The  rule  that  a  failure  to  publish  an  ordi- 
nance as  required  by  the  statute  would  in- 


validate an  assessment  levied  thereunder, 
does  not  apply  to  a  contract  entered  into 
under  the  terms  of  such  ordinance. 

This  action  waa  brought  to  recover 
a  balance  claimed  to  be  due  on  a  con- 
tract for  paving  a  portion  of  Eighth 
Avenue,  in  the  city  of  New  York, 
which  was  executed  and  entered  into 
under  the  terms  of  an  ordinance  of 
the  Common  Council.  It  was  objected 
by  defendant  that  the  ordinance  au- 
thorizing the  improvement  not  having 
been  published  in  all  the  newspapers 
employed  by  the  corporation,  as  re- 
quired by  law,  was,  with  the  pro- 
ceedings taken  under  it,  unlawful  and 
void. 

It  appeared  that  the  ordinance  was 
published  in  all  but  one  of  said 
papers.  The  contract  was  made  pur- 
suant to  the  Amended  Charter  of 
1857  (Chap.  446,  §§  24,  38).  The 
work  was  performed  and  accepted 
by  the  city.  §  2  of  said  Act  provides 
that  the  Common  Council  of  New 
York  shall  have  power  over  the  mak- 
ing, repairing,  improving,  and  paving 
the  streets  of  the  city.  The  provision 
of  the  statute  as  to  the  publication  of 
the  ordinance  is  contained  in  a  section 
which  is  mainly  directory,  regulating 
the  formal  mode  of  procedure,  the 
sittings  of  the  council,  and  the  keep- 
ing of  the  journal  of  their  pro<ieed- 
ings. 

John  E.  Parsons^  for  applt 

D.  J.  Dearly  for  respt. 

Sddy  That  plaintifF  was  entitled  to 
recover ;  that  the  corporation  having 
plenary  power  over  the  making,  im- 
proving, &c.,  of  streets,  the  passage  of 
tlie  ordinance  in  this  case  was  not 
vUra  vires ;  that  this  power,  being 
one  of  the  usual  and  necessary  powers 
existing  in  all  municipal  corporations^ 


NEW  YOEK  WEEKLY  DIGEST. 


257 


was  not  an  "  extra  municipal  "  power, 
which  must  be  strictly  pursued,  and 
the  grant  of  which  will  be  deemed 
subject  to  all  the  terms  and  con- 
ditions annexed  to  or  connected  with 
it ;  that  the  provision  of  the  Act  as 
to  publishing  the  ordinances  was  not 
a  limitation  or  qualification  of  the 
general  powers  granted ;  that  the 
Common  Council  will  be  supposed  to 
have  known,  and  bound  to  know, 
which  were  the  corporation  news- 
papers ;  but  this  would  not  be  so  with 
one  dealing  with  the  city ;  that  the 
latter  had  a  right  to  assume  that  the 
act  of  the  Common  Council,  being 
within  its  general  powere,  was  valid, 
and  to  deal  with  defendant  on  that 
assumption,  and  the  contractor,  having 
expended  money  and  labor  on  the  faith 
of  such  assumption,  the  defendant, 
having  reaped  the  fruit  thereof,  should 
be  estopped  from  alleging  a  mere  ir- 
regularity to  prevent  a  recovery. 

Defences  based  upon  mere  ir- 
regularities in  the  making  of  con- 
tracts by  municipal  corporations,  or 
noncompliance  with  preliminary  re- 
quirements, not  going  to  the  question 
of  power,  are  not  favored  by  the 
Courts,  even  in  respect  to  obligations 
foreign  to  the  purposes  of  the  corpor- 
ation and  extraordinary  in  their 
nature.  21  How.,  539;  2  Black., 
722;  24  How.,  287;  10  Wall.,  676. 

Bonesteel  v.  Mayor,  &c.,  22  N.  Y., 
162,  distinguished. 

Also  hdd^  That  the  publication 
prior  to  the  passage  of  the  ordinance 
was  not  a  condition  precedent  to  the 
existence  of  power  in  the  Common 
Council.  It  was  not  jurisdictional, 
and  the  omission  of  the  publication 
in  one  paper  out  of  several,  or  the 
publication  for  a  less  time  than  re- 


quired by  law,  or  a  defective  publi- 
cation in  some  of  the  papere  would  be 
mere  irreorularities  not  affectins:  the 
jurisdiction  of  the  Common  Council. 

AUo  held^  That  the  rule  laid  down 
by  this  Court,  that  a  failure  to  pub- 
lish the  ordinance  as  required  by  the 
statute  would  Invalidate  an  assess- 
ment, does  not  apply  in  a  case  like 
the  present. 

In  re  Douglass,  46  N.  Y.,  42  ;  In  re 
Astor,  50  Id.,  363,  distinguished. 

Order  of  General  Term,  reversing 
judgment  for  plaintifiE  and  granting 
new  trial,  revereed  and  judgment 
ordered  on  verdict. 

Opinion  by  AUen^  J.  Churchj 
Ch,  J ,  ;  Andrews  and  RapaUo^  JJ.y 
concur.  Miller^  J.^  concurs  in  result. 
-A!z/'^,«/.,.  concurs  in  result,  on  ground 
of  estoppel ;  Folger^  e/.,  not  voting. 


GIFT.      WITNESS. 

N.  Y.  SUPBKMB  COCET.   GeNEBAL 

Term.      First  Dept. 

William  A.  Miller,  ex'r,  &c., 
appU.y  V.  D.  W.  Montgomery  et  al., 
respte. 

Decided  October  31, 1878. 

In  order  to  create  a  delivery  which  will  ope- 
rate as  an  effectual  g^t,  the  thing  intended 
to  be  given  most  be  placed  beyond  the  poa- 
seasion  and  control  of  the  donor. 

A  person,  as  bail  npon  an  executor  bond,  is  in- 
terested in  the  event  of  the  proceedings, 
upon  the  final  accounting  of  the  executor, 
so  as  to  be  incompetent  to  testify  against 
helrs-at-law,  devisees,  and  next  of  kin  of 
the  testator. 

Appeal  from  decree  of  Surrogate, 
made  on  settlement  of  executor's  ac- 
counts. 

The  executor  in  his  account  was 
charged  with  a  bond  and  mortgage, 
two  due  bills,  and  two  checks,  amount- 
ing to  about  $3,000. 
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The  executor  claimed  that  he  was 
erroneously  charged  with  the  above 
items,  for  the  reasons,  as  he  alleged, 
that  the  above  property,  for  which  he 
was  charged,  was  given  by  the  testa- 
tor, in  his  lifetime,  to  his  niece,  Mrs. 
Miller. 

Upon  the  subject  of  the  gift  to 
Mrs.  Miller,  the  evidence  showed  that 
about  a  week  before  the  1st  of  Jan- 
uary, 1871,  the  testator,  after  gather- 
ing up  the  above  property,  handed  to 
Mr.  Pollock,  his  partner,  an  envelope 
containing  the  same,  saying :  "  Will 
you  be  kind  enough  to  deliver  this 
package  to  Mi*s.  Miller,  my  niece, 
when  she  comes  down,  as  a  New 
Year's  present" 

Mr.  Pollock,  who  received  the  en- 
velope containing  the  securities,  put 
it  in  an  inner  safe  of  his  safe,  and 
locked  the  inner  safe  when  the  en- 
velope containing  the  securities  was 
placed  there  and  never  removed  same 
therefrom,  and  never  authorized  any 
one  else  to  remove  same,  and  firet 
found  that  it  had  been  removed  the 
day  after  the  testator's  death,  when 
the  paper  was  found.  The  envelope 
was  found  after  the  death  of  the  tes- 
tator, in  a  trunk  in  a  room  occupied 
by  him  over  the  store.  When  the  en- 
velope was  found  it  did  not  contain 
all  the  papers  which  had  been  placed 
in  it.  Two  checks  forming  part  of 
its  contents  had  been  taken  from  it 

There  were  only  two  keys  to  the 
inner  safe  when  the  envelope  was 
placed  there;  the  testator  had  one 
and  the  witness  Pollock  the  other. 
P.  swore  that  the  inner  safe  was 
locked  when  he  placed  the  envelope 
there,  and  never  remembered  to  have 
left  it  open  or  unlocked. 

One  Van  Winkle  swore  to  an  in- 


terview with  the  testator  on  the  sub- 
ject of  the  alleged  gift,  at  which  the 
testator  told  the  witness  that  he  had 
put  an  envelope  containing  the  paper 
in  the  safe,  which  he  wished  to  be 
given  to  Mre.  Miller  by  him,  Van 
Winkle,  or  somebody. 

After  the  witness  Pollock  liad  been 
sworn  and  cross-examined  as  to  the 
above  facts  testified  to  by  him,  as  oc- 
curring between  himself  and  the  testar 
tor  with  respect  to  the  envelope,  it  was 
ascertained  that  he  was  surety  on  the 
executor's  bond,  and  a  motion  was 
promptly  made  by  contestants  to 
strike  out  all  his  testimony,  under  § 
399  of  the  late  Code,  and  the  motion 
was  granted. 

K  G.  McDonald,  for  applt 

Ji.  W.  Traitdj  for  respts. 

nddy  From  the  fact  of  said  con- 
voi-sation  with  the  witness  Van  Win- 
kle, and  the  fact  of  the  removal  of  the 
envelope  by  the  testator,  or  some  one 
under  his  direction,  a  fact  which 
must  be  assumed  from  the  fact  that 
no  one  but  the  testator  and  Pollock 
had  a  key  to  the  inner  safe,  we  are 
led  to  the  conclusion  that  the  testator 
did  not  regard  the  gift  completed. 

These  acts  of  ownership  and  con- 
trol by  the  testator  after  the  package 
had  been  handed  to  Pollock  indicate 
that  the  testator  did  not  consider  any 
delivery  had  been  made.  Pollock 
was  in  no  sense  agent  of  the  donee. 

In  order  to  create  a  delivery  which 
will  operate  as  an  effectual  gift,  the 
thing  inten  led  to  be  given  must  be 
placed  beyond  the  possession  and  con- 
trol of  the  donor.  Without  such  a 
delivery  the  title  will  not  pass  and 
the  thing  will  not  be  divested  from 
the  estate  of  the  deceased  party.  41 
N.   Y.,  416;    116  Mass.,  566;    47 
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Barb.,  370;  55  Id.,  125.  The  de- 
livery of  the  package  was  incomplete 
at  the  time  of  the  decease  of  the  tes- 
tator, and  no  title  consequently  vested 
in  Mrs.  Miller. 

Held  further^  That,  as  bail,  P.  was 
interested  in  the  event  of  the  pix)- 
ceeding  in  which  he  testified,  26 
Earb.,316,  and  a  witness  so  interested 
cannot  be  examined  against  heirs-at- 
law,  devisees  and  next  of  kin  of  the 
testator.    §  399  late  Code. 

Decree  affirmed  with  costs. 

Opinion  by  Daniels^  J.;  IngaOs 
and  Potter^  JJ.^  concurring. 


BUEGLAEY. 

Sdpreme  Court  of  Califobnia. 
The  People,  respta.y  v.  Wm.  Collins, 
appU, 
Decided  August  26, 1878. 

• 

Where  a  pretended  acoomplioe  of  the  accoBed 
entered  a  building  in  the  night-time,  and 
took  money  therefrom,  with  no  intention 
to  steal  it,  bat  only  in  pursaanoe  of  a  pre- 
viously arranged  plan  with  the  sheriff,  in- 
tended solely  to  entrap  the  aocused  into  the 
apparent  oommiasion  of  a  orime;  Iletd^ 
That  no  burglary  had  been  committed. 

Appeal  from  a  conviction  for  bur- 
glaiy  in  the  first  degree,  and  from  an 
order  denying  a  new  trial. 

The  defendant  was  indicted  April 
2, 1878,  by  the  Grand  Jury  of  Colusa 
County,  for  burglary,  committed 
March  Slst,  by  entering  the  room  of 
one  Pedro  Velardi  with  intent  to 
commit  larceny.  Defendant  de- 
murred. First — on  the  grounds  of 
non-compliance  with  §§  950-51-52  of 
Penal  Ck)de,  as  it  does  not  state 
whether  committed  by  day  or  night. 
Second — Does  not  state  the  facts  con- 
tributing to  the  crime  clearly  enough 
for  him  to-  plead  and  defend.    The  | 


demurrer  was  overruled,  and  the  trial 
proceeded  by  jury. 

There  was  evidence  tending 
strongly  to  show  that  the  defendant 
requested  Pamell  to  enter  a  certain 
building  in  the  night-time  and  to 
steal  therefrom  a  sum  of  money 
which  he  knew  to  be  concealed 
there;  and  that  the  money,  when 
stolen,  should  be  divided  between 
them.  The  evidence  also  tended  to 
prove,  that  instead  of  accepting  and 
acting  upon  this  proposal,  Pamell 
immediately  informed  the  sheriff  of 
it,  who,  after  consultation  with  the 
District  Attorney,  advised  Pamell  to 
pretend  to  the  defendant  that  he  ac- 
cepted the  proposition  and  would 
carry  out  the  enterprise.  It  was 
thereupon  agreed  between  Pamell 
and  the  sheriff,  that  when  the  money 
was  taken,  it  should  be  marked  with 
acid  so  that  it  could  be  identified; 
and  that  when  the  money  was  deliv- 
ered to  the  defendant,  a  signal  should 
be  given  by  Pamell  to  enable  the 
sheriff  to  arrest  the  defendant  with 
the  money  in  his  possession.  The 
evidence  tended  to  prove  that  this 
programme,  as  agreed  upon  by  Par- 
nell  and  the  sheriff,  was  carried  into 
effect ;  that  Pamell  entered  the  build- 
ing, secured  the  money,  marked  it 
with  acid,  delivered  a  part  of  it  to 
the  defendant,  gave  the  signal  as 
agreed  upon,  and  the  sheriff  there- 
upon arrested  the  defendant  with  the 
money  in  his  possession. 

On  this  state  of  the  evidence  the 
Court  instmcted  the  jury  that  if  it  was 
agreed  between  Parnell  and  the  de- 
fendant that  the  former  should  enter 
the  building  and  steal  the  money,  to 
be  divided  between  them,  and  if,  in 
pursuance  of  the  agreement,  Pamell 
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did  enter  the  building  and  take  the 
money  and  divide  it  with  the  defend- 
ant, defendant  was  guilty  of  burglary, 
and  the  jury  should  so  find  "  without 
regard  as  to  the  part  taken  in  the  of- 
fence by  the  witness  Parnell,  or  as 
to  the  motives  or  intentions  of  said 
Parnell." 

Verdict  of  burglary  in  the  first 
degree.  Motion  was  made  for  a  new 
trial,  which  was  denied,  and  defend- 
ant sentenced  to  four  years  in  the 
state  prison  on  April  20,  1878. 

Htld^  That  the  instruction  of  the 
Court  was  erroneous.  If  Parnell  en- 
tered the  building  and  took  the 
money  with  no  intention  to  steal  it, 
but  only  in  pursuance  of  a  previously 
arranged  plan  between  him  and  the 
sheriff,  intended  solely  to  entrap  the 
defendant  into  the  apparent  commis- 
sion of  a  crime,  it  is  clear  that  no 
burglary  was  committed,  there  being 
no  felonious  intent  in  entering  the 

o 

building  or  taking  tlie  money.  If 
the  act  of  Parnell  amounted  to  bur- 
glary, the  sheriff,  who  counselled  and 
advised  it,  was  privy  to  the  offence ; 
but  no  one  would  seriously  contend, 
on  the  foregoing  facts,  that  the  sheriff 
was  guilty  of  burglary.  The  evi- 
dence for  the  prosecution  showed  that 
no  burglary  was  committed  by  Par- 
nell, for  the  want  of  a  felonious  in- 
tent, and  the  defendant  could  not 
have  been  privy  to  a  burglary, 
unless  one  was  committed. 

Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  triaL 

Per  curiam  opinion. 


INNKEEPER'S   LIABILITY. 
PKACTICE. 

Supreme  Court  of  Pennsylvania. 
Walsh  et  iX^^plffs.  in  error ^v.  Por- 
terfield,  deft,  in  error. 

Decided  October  21, 1878. 

An  innkeeper  is  bound  to  pay  for  goods  stolen 
in  his  house  from  a  guest,  unless  stolen  by 
the  servant  or  companion  of  such  guest. 

If,  however,  the  guest  is  intoxicated  at  the 
time  of  the  robbery,  and  his  intoxication 
contributes  in  any  way  to  his  loss,  he  cannot 
recover. 

Where,  upon  cross-examination  of  a  witness,  a 
portion  of  a  conversation  is  brought  out,  it 
is  proper  to  admit  evidence  of  the  whole  of 
of  such  conversation. 

Action  brought  by  defendant  in 
error  to  recover  damages  for  the  loss 
of  certain  property  alleged  to  have 
been  stolen  from  him  while  stopping 
at  the  hotel  of  plaintifP  in  error. 

On  the  trial  the  plaintiff  testified 
that  on  Saturday  the  18th  of  Decem- 
ber, 1875,  he  arrived  in  Pittsburg 
and  put  up  at  the  hotel  of  the  defend- 
ants, and  remained  there  until  the 
Monday  morning  following;  that 
when  he  retired  on  Sunday  evening 
he  had  in  his  possession,  about  his 
clothes,  a  diamond  pin,  a  watch,  and 
about  $15  in  money;  that  upon  re- 
tiring he  either  locked  or  bolted  his 
door,  it  being  provided  with  both  a 
lock  and  a  bolt,  and,  upon  awaking  in 
the  morning,  discovered  that  he  had 
been  robbed  during  the  night  of  his 
watch,  pin,  and  money.  He  further 
testified  that  he  travelled  extensively, 
and  that  these  articles  of  jewelry 
were  always  worn  by  him.  Evidence 
was  also  offered  by  the  plaintiff  tend- 
ing to  prove  that  the  watch  in  question 
had  cost  him  $325,  and  the  pin  aboat 
$600. 

On  the  morning  of  discovering  his 
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loss  (Monday)  the  plaintiff  sent  for 
Mr.  Walsh,  one  of  the  proprietors, 
and  told  him  of  the  robbery.  On  the 
crofis-examinatiou  of  the  plaintiff  the 
counsel  for  defendants  interrogated 
him  as  to  his  conversation,  and  having 
brought  out  a  portion  of  it,  stopped. 
Plaintiff  was  allowed,  against  defend- 
ants' objection,  to  have  the  whole  of 
this  conversation  testified  to  by  the 
witness  for  the  purpose  of  showing 
that  Walsh  had  admitted  to  the  plain- 
tiff that  another  guest  had  been 
robbed  during  the  night,  and  that  a 
man  who  had  left  the  hotel  in  great 
haste  early  in  the  morning  was  sus- 
pected of  having  committed  both 
robberies. 

The  defendants  offered  evidence  to 
show  that  plaintiff  was  intoxicated 
on  the  Sunday  evening  in  question 
when  he  retired,  and  also  on  the  Mwi- 
day  morning  following  ;  that  they 
had  a  watchman  on  duty  in  the  hall- 
ways of  the  hotel  during  the  night  in 
question  ;  and  that  they  had  in  their 
hotel  a  safe  for  the  reception  of  valu- 
ables of  their  guests,  and  had  given 
notice  of  this  fact,  as  required  by  the 
Act  of  7th  of  May,  1855. 

In  the  general  charge  the  Court 
instructed  the  jury  that,  "at  common 
law  a  hotel-keeper  or  an  innkeeper 
was  liable  at  all  events  for  the  goods 
and  baggage  of  his  guests.  lie  held 
himself  out  as  an  innkeeper,  and  was 
required  by  law  to  receive  all  persons 
coming  and  desiring  lodging,  and 
upon  him  was  imposed  the  duty  of 
Btiict  care  of  the  property  of  his 
guests  whilst  in  his  hotel.  That  law 
is  the  same  to^lay  as  it  was  years 
ago,  except  where  it  has  been  modi- 
fied by  our  Acts  of  Assembly 

It  was  in  fact  insuring,  as  it  were,  the 


safety  of  the  property  of  guests,  and 
it  was  immaterial  (if  a  loss  occured 
or  property  was  stolen  whilst  the 
guest  was  in  the  hotel)  by  whom  it 
was  stolen,  unless  it  was  by  the 
guest's  own  servant,  or  a  fellow-guest 
of  the  party  who  was  robbed,  or  the 
negligence  of  the  guest,  and  however 
vigilant  the  landlord  might  have  been, 
he  was  responsible  to  the  party  losing 
the  property.  That  was  the  common 
law  liability.  lie  was  practically  an 
insurer  of  the  safety  of  the  property 
whilst  the  guest  remained  in  his 
house." 

There  was  a  verdict  and  judgment 
for  plaintiff. 

Ueld^  No  error.  An  innkeeper  is 
bound  to  pay  for  goods  stolen  in  his 
house  from  a  guest,  unless  stolen  by 
the  servant  or  companion  of  the 
guest.  It  is  his  duty  to  provide  hon- 
est servants,  and  to  exercise  an  exact 
vigilance  over  all  persons  coming 
into  his  house  as  guests  or  otlierwise. 
12  P.  F.  Smith,  92. 

AUo  held^  That  the  evidence  of  the 
whole  conversation  was  rightly  ad- 
mitted. 

The  ninth  point  submitted  by  de- 
fendant was  as  follows :  That  if  the 
jury  believe  from  the  evidence  that 
the  plaintiff  was  intoxicated  on  the 
night  of  the  alleged  robbery,  and  that 
this  contributed  in  any  way  to  his 
loss,  he  cannot  recover.  Amwer. 
That  point  is  affirmed. 

Ileld^  no  error. 

Judgment  affirmed. 

JPer  curiafn,  opinion. 
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WILLS.      LEGACIES.      INTER- 
EST. 

N.  Y.  Court  of  Appeals. 

Wheeler,  appU.y  v.  Euthven,  ex'r, 
et  al.,  respts. 

Decided  September  24, 1878. 

The  will  of  testatrix,  whose  estate  consisted 
Bolelj  of  a  residnarj  interest  in  property  left 
by  her  father,  subject  to  a  life-estate  in  her 
mother,  gave  twenty-one  legacies,  and  di- 
rected that  in  case  her  estate  was  not  soffi- 
cient  to  pay  all  of  them,  the  first  fifteen 
should  be  first  paid,  and  the  balance,  if  any, 
applied  pro  rata  to  the  other  six.  The 
mother  snrviyed  testatrix  several  years.  It 
appeared  that  if  interest  was  paid  on  the 
fifteen  preferred  legacies  from  one  year 
after  testatrix^s  death,  nothing  wonld  be  left 
with  which  to  pay  the  six  remaining  lega- 
cies. Held^  That  the  legacies  were  not  pay- 
able nntil  the  death  of  the  life-tenant,  and 
interest  did  not  commence  to  ran  thereon 
until  the  happening  of  that  eyent. 

Affirming  S.  0.,  7  W.  Dig.,  68. 

.  Appeal  from  a  judgment  of  the 
General  Term,  affirming  a  decree  of 
a  surrogate  on  the  accounting  of  de- 
fendant, R,  as  executor  of  the  last 
will  and  testament  of  C.  E.     The  will 
of  defendant's  testatrix  gave  twenty- 
one  legacies,  and  directed  that  in  case 
her  estate  was  not  sufficient  to  pay 
all  of  them,  the  first  fifteen  should  be 
first  paid,  and  the  balance,  if  any, 
should  be  applied  to  the  payment 
pro  rata  of  the  six  remaining  lega- 
cies.   The  estate  of  the  testatrix  con- 
sisted solely  of  a  residuary  interest 
under  the  will  of  her  father,  in  which 
her  mother  had  a  life-interest.      She 
sumved  tlie  testatrix  several  years, 
and  upon  her  death  the  executor  of 
the  testatrix  came  into  possession  of 
the  residuary  estate.    The  appellant 
is  one  of  the  fifteen  legatees  first 
named  in  the  will,  and  on  the  accoun- 
ing  before  the  surrogate  claimed  that  I 


she  was  entitled  to  her  legacy  with 
interest  thereon  from  one  year  after 
the  death  of  the  testatrix.    It  ap- 
peared that  if  interest  were  paid  on 
the  fifteen  preferred  legacies  from 
one  year  after  the  death  of  the  testa- 
trix, nothing  would  be  left  with  which 
to  pay  the  six  remaining  legacies. 
The  will  does  not  in  terms  refer  to 
the  time  when  the  legaices  are  pay- 
able, or  direct  that  they  shall  be  paid 
with  interest. 
J.  Edgar y  for  applt 
CJiarlea  Edward  Souther  and  Wm. 
Vantnly  for  respts. 

Heldj  That  the  claim  of  appellant 
was  untenable ;  that  the  legacies  were 
not  payable  until  the  death  of  the  life- 
tenant,  and  interest  did  not  com- 
mence to  run  thereon  nntil  the  hap- 
pening of  that  event. 

The  rule  that  where  a  general  legacy 
is  given  without  assigning  any  time 
for  payment,  it  bears  interest  from  a 
year  after  the  death  of  the  testator, 
has  been  established  for  convenience, 
and  is  founded  upon  the  presumption 
that  within  that  time   the  executor 
will  have  been  enabled  to  ascertain 
the  condition  of  the  estate,  collect  the 
assets,  and  be  prepared  to  pay  the 
legacies.     1  8.  &  L.,  10 ;  6  Ves.,  589. 
This  rule  only  applies  in  the  ab- 
sence of  a  direction  in  the  will  con- 
trolling the  general  rule  or  other  de- 
cisive indication  in  the  will   intei^ 
preted  in  the  light  of  the  surrounding 
circumstances  of  a  difPerent  intention 
on*  the  part  of  the  testator,  13  Ves., 
326 ;  Wms.  on  Exr's,  1285 ;   that  it 
was  to  be  fairly  inferred  from  the 
circumstances  of  the  case  that  the 
testatrix  designed  and  intended  that 
the  legacies  should  be  paid  when,  by 
the  death  of  the  life-tenant,  the  estate 
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of  the  testatrix  shonld  vest  in  her 
executor. 

Jadgment  of  General  Term,  affirm- 
ing decree  of  surrogate,  affirmed. 

Opinion  by  And/rew8^  J.  All  con- 
cur, except  Miller  and  JEdrly  JJ.^  ab- 
sent.   

SHERIFFS.     BANKRUPTCY. 

N.  Y.  CouBT  OF  Afpbals. 
The  Ansonia  Brass  &  Copper  Co., 
resptj  V.  Babbitt,  sherifF,  appU. 
Decided  September  17, 1878. 

Defendant,  as  sheriff,  under  and  by  Tirtne  of 
an  exeontion  In  favor  of  plaintiff  againat 
one  F.,  levied  npon  enough  property  of  F. 
to  satisfy  the  execution.  Proceedings  in 
bankruptcy  having  been  commenced  against 
F.,  defendant  was  restrained  from  taking 
any  further  proceedings  under  the  execu- 
tion, and  was  instructed  by  plaintiff's  attor- 
ney to  retain  it  until  requested  to  make  a 
return.  The  property  was  afterwards  taken 
from  him  by  the  marshal,  and  turned  over 
to  the  assignee.  Subsequently  plaintiff 
proved  the  claim  in  the  bankruptcy  pro- 
ceedings without  referring  to  or  disclosing 
the  lien  by  virtue  of  the  execution,  and 
afterwards  directed  the  sheriff  to  return 
the  execution,  which  he  did  as  unsatisfied. 
Hdd,  that  the  sheriff  was  prima  facie  liable 
for  the  amount  of  the  judgment ;  that  he 
was  bound  to  keep  the  property  levied  on 
and  was  not  exonerated  by  the  taking  of 
the  property  by  the  marshal,  although  done 
without  his  consent ;  but  that  plaintiff,  by 
proving  his  claim  without  disclosing  that  it 
was  secured,  released  him  from  liability. 

Bevenring  S.  a,  8  W.  Dig.,  125. 

This  action  was  broaght  against 
defendant,  as  sheriff,  for  illegally  re- 
leasing property  levied  on  by  him, 
under  an  execution  issued  on  a  judg- 
ment in  favor  of  plaintiff  against  one 
F.  It  appeared  that  defendant  lev- 
ied on  enough  property  of  F.  to 
satisfy  the  judgment ;  that  after  this 
proceedings  in  bankruptcy  were  taken 
against  F. ;  that  pending  these  pro- 
ceedings an  oMer  was  served  upon 


the  sheriff,  enjoining  him  from  tak- 
ing any  further  proceedings  under 
tlic  execution ;  that  subsequently  the 
property  was  taken  by  the  marshal, 
under  the  warrant  in  the  bankruptcy 
proceedings,  and  by  him  turned  over 
to  the  assignee,  without  the  consent 
and  against  the  protest  of  the  sheriff. 
The  sheriff,  having  advised  the  plain- 
tiff's attorney  of  the  order  served 
npon  him,  was  directed  by  him  to 
retain  the  execution  until  requested 
to  make  a  return. 

After  the  property  had  been  taken 
by  the  marehal  and  turned  over  to 
the  assignee,  plaintiff  proved  his  debt 
before  the  register  in  bankruptcy  as 
a  debt  arising  upon  judgment,  with- 
out referring  to  or  disclosing  the  lien 
by  virtue  of  the  execution,  and  subse- 
quently directed  the  sheriff  to  return 
the  execution  immediately,  which  he 
did  as  unsatisfied. 

A.  E,  KUby^  for  applt. 

Marshall  P,  Stafford^  for  respt. 

Heldy  That  the  sheriff,  having 
levied  upon  sufficient  property  to 
satisfy  the  execution,  was  prima 
fade  liable  for  the  amount  of  the 
judgment;  that  he  was  bound  to 
retain  possession  of  the  property 
levied  on,  and  was  not  exonerated 
by  the  taking  of  the  property  by  the 
marshal,  although  taken  without  his 
consent,  12  Johns,  403 ;  16  Wend., 
335;  2  Saund.,  343;  Watson  on 
Sheriffs,  200;  17  Wal,  473;  that 
the  authority  of  plaintiff's  attorney 
was  a  justification  to  the  sheriff  for 
not  returning  the  execution  within 
the  time  fixed  by  the  writ,  30  N.  T., 
9;  7  Cow.,  739;  3  Hill.,  552;  1 
Den.,  548 ;  that  this  authority  did 
not  relieve  the  sheriff  from  the  duty 
of  holding  his  levy  and  retaining  pos- 
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eession  of  the  property  to  answer  the 
writ;  he  was  bound  to  know  and 
ascertain  his  rights  under  the  execu- 
tion and  levy,  and  plaintiff  was  not 
bound  to  instruct  liira,  4  B.  (N.  C), 
203  ;  4  Duer,  676 ;  that  plaintiff,  by 
proving  his  debt  before  the  register 
without  disclosing  that  it  was  secured, 
released  the  sheriff  from  liability, 
and  he  stood  thereafter  as  a  general 
creditor,  and  was  entitled  only  to  an 
equal  share  in  the  distribution  of  the 
bankrupt's  estate.  1  N.  B.  K.,  485  ; 
4  Id.,  37;  6  Id.,  183;  3  Id.,  10;  4 
T.  &  C,  119 ;  1  G.  &  J.  25  ;  Buck's 
Cas.  in  Bky.,  351;  18  Ves.,  290; 
Montague,  72. 

Judgment  of  General  Terra,  aflSrm- 
ing  judgment  for  plaintiff,  reversed, 
and  new  trial  ordered. 

Opinion  by  Andrews^  J,  ;  Churchy 
Ch.  e/.,  Folgcr  and  RapcUlOy  JJ.^ 
concur ;  Uandy  e/*.,  not  voting ;  Milr 
lev  and  Earl^  JJ,^  absent. 


SET-OFF.    BANKERS. 
N.    Y.   Court   of   Appeals. 
Jordan,  adm'rx,  &c.,  respt,^  v.  The 
Shoe  &  Leather  Nat.  Bk.,  appU. 
Decided  October  1, 1878. 

To  constitute  a  demand  a  proper  subject  of  set- 
off against  an  executor  or  administrator  in  a 
suit  brought  by  him,  it  must  have  been  due 
and  payable  from  the  decedent  in  his  Ufetime. 

A  banker's  lien  is  not  a  right  to  retain  the 
balance  of  a  customer's  deposit  to  pay  or 
apply  upon  an  indebtedness  of  the  customer 
to  the  bank  not  yet  matured. 

The  law  of  set-off,  as  it  stood  when  an  action 
is  commenced,  governs,  and  not  statutes 
passed  subsequently. 

Aflirming  S.  C,  6  W.  Dig.,  11. 

This  action  was  brought  to  recover 
$845.51  standing  to  the  credit  of  P., 
plaintiff's  intestate,  as  a  balance  of 
account  with  defendant,  and  due  on 
the  day  P.  died.    Defendant  pleaded 


payment  and  claimed  to  set  off  the 
balance  due  against  a  note  which  it 
had  discounted  for  P.  and  which  did 
not  fall  due  until  after  P.'s.death. 
Henry  iT.  Beach^  for  applt. 
Wellesley  W,  Oage^  for  respt. 
Held^  That  plaintiff  was  entitled  to 
recover;  that  under  the  provisions  of 
the  Kevised  Statutes,  2  K.  S.,  355,  § 
24,  for  a  demand  to  be  set  off  against 
an  executor  or  administrator,  in  an 
action  brought  by  him,  it  must  have 
been  due  and  payable  from  the  dece- 
dent in  his  lifetime.     8  Wend.,  530 ; 
21  Id.,  674. 

Patterson  v.  Patterson,  59  N.  Y., 
574,  distinguished. 

Equity  follows  the  statute  and  the 
law,  and  will  not  permit  and  enforce 
a  set-off  of  a  debt  not  yet  due  in  a 
case  where  by  the  statute  and  at  law 
it  could  not  be  claimed,  unless  there 
are  peculiar  circumstances  presented. 
11  Ves.,  24;  59  N.  T.,  537. 

A  banker's  lien  is  not  a  right  to 
retain  the  balance  of  a  customei-'s 
deposit  to  pay  or  apply  upon  an  in- 
debtedness of  the  customer  to  the 
bank  not  yet  matured.  4  Sandf., 
404 ;  9  N.  T.,  211 ;  9  East,  37. 

It  was  claimed  by  defendant  that 
§  506  of  the  new  Code  had  changed 
the  rule. 

Held^  That  the  action  must  be  de- 
cided upon  the  law  of  set-off  as  it 
6t(X)d  when  it  was  commenced,  and  can- 
not be  affected  by  statutes  passed  sub- 
sequently. 4  Den.,  374;  2KT.,182. 
Order  of  General  Term,  reversing 
judgment  for  defendants,  and  grant- 
ing new  trial  affirmed,  and  judgment 
absolute  on  stipulation  for  plaintiff. 

Opinion  by  Folger^  J.  All  concur ; 
Handy  e/.,  on  ground  of  stare  decis-io  / 
Miller  and  Jiarl^  JJ,y  absent 
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FIRE  INSURANCE.    FALSE 
REPRESENTATION. 

N.  T.  Supreme  Couet.  General 
Term.     Second  Deft. 

The  Standard  Oil  Company,  respt.^ 
V.  The  Amazon  Insurance  Company, 
applt. 

Decided  September,  1878. 

Where  a  policy  of  insazance  waa  effected  by 
an  agent  who  gave  a  false  impreflsion  by 
simply  expressing  an  honest  opinion,  Hdd^ 
That  if  the  agent  had  made  a  positiye  state- 
ment, it  wonld  have  bound  his  principal 
and  avoided  the  contract,  but  that  the  mere 
expression  of  an  honest  opinion  did  not 
znake  the  contract  fraudulent,  though  as  a 
matter  of  fact,  the  principal  of  the  agent 
knew  the  matter  to  be  otherwise ;  that  in 
the  absence  of  eyidenoe  that  the  principal 
permitted  the  representation  to  be  made 
for  a  fraudulent  purpose,  there  is  no  intent 
to  deceive  manifest ;  that  either  the  principal 
or  agent  must  have  an  intent  to  deceive; 
and  where  a  statement  consists  of  an  expres- 
sion of  opinion  merely,  no^  inference  of  a 
fraudulent  intent  is  warranted  without  other 
evidence.  In  this  case,  there  being  no 
fraud  between  the  agent  and  the  defen- 
dant, the  plaintiffs  may  daim  the  benefit. 

This  was  an  action  brought  to  re- 
cover $10,000,  by  reason  of  loss  by 
fire,  on  a  policy  of  insurance,  issued 
by  the  defendants,  through  their  agent, 
to  an  agent  of  plaintiffs,  on  property 
belonging  to  the  plaintiffs.  The  de- 
fence to  the  action  was  that  the  policy 
was  issued  at  the  rate  of  five  per 
cent,  upon  a  false  representation 
made  by  the  plaintiffs'  agent,  to  the 
effect  that  a  policy  of  insurance  in 
the  "  Triumph  Co.,"  for  a  like  risk, 
had  been  approved  at  the  same  rate 
of  five  per  cent  The  oflScers  of  the 
Triumph  Co.  and  of  the  defendants 
were  the  same,  and  the  companies 
occupied  the  same  home  office,  and 
were  in  all  respects  under  the  same 

management 

VoU  7— No.  la 


The  agent  who  represented  that 
the  Triumph  policy  had  been  ap- 
proved, believed  such  was  the  fact, 
though  it  was  known  to  his  principal 
that  it  was  not  approved. 

This  appeal  is  taken  from  the  judg- 
ment for  plaintiffs,  entered  upon  the 
verdict,  for  $13,744.42,  and  from  an 
order  denying  a  new  trial. 

Mnottj  Burnett  <&  Hamrrumd^  for 
applt. 

Joshua  M.  Van  Cott  and  James 
K.  HiUy  for  respt 

Eddy  That  the  case  depended  on 
the  fact  whether  the  agent  who  acted 
for  the  plaintiffs  stated  as  a  matter 
of  fact  that  the  "Triumph"  policy 
had  been  approved,  or  merely  ex- 
pressed his  opinion  that  such  was  the 
case.  That  if  the  agent  made  a  posi- 
tive statement  to  this  effect,  the  defen- 
dants were  entitled  to  the  verdict,  for 
notice  to  the  agent  is  notice  to  the  prin- 
cipal, and  whether  the  notice  be  actual 
or  constructive,  the  same  kind  of  no- 
tice will  be  attributed  to  the  principal, 
whether  communicated  or  not 

If  the  agent  merely  expressed  an 
honest  opinion  that  the  Triumph  poli- 
cy had  been  approved,  where  in  point 
of  fact  it  had  not,  and  the  plaintiffs 
knew  that  it  had  not,  the  plaintiffs  are 
not  liable  on  the  ground  of  fraud. 
Fraud  cannot  arise  out  of  such  a  rep- 
resentation by  an  agent,  when  neither 
the  agent  nor  the  principal  had  any 
intent  to  deceive ;  and  where  a  state- 
ment consists  of  an  expression  of 
opinion  merely,  no  inference  of  a 
fraudulent  intent  is  warranted  with- 
out other  evidence,  and  there  being 
no  fraud  between  the  agent  and  the 
defendants,  the  plaintiffs  may  claim 
the  benefit 

The  jury  undoubtedly  believed  the 
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statemeot  made  a  mere  expression 
of  opinion.  Judgment  and  order  af- 
firmed. 

Opinion  by  Oilherty  J. 


EESALE    UNDER    FOREOLO- 
SURE.       EXCESSIVE     AUG- 
TIONEER'S  FEES. 

N.  Y.  SUPKEMB  COUBT.    GeKESAL 

Term.     Second  Deft. 

Glover  C.  Arnold,  plff.,  v.  Joseph 
Egbert  et  al.,  defta.y  Mrs.  Ellen 
Edward,  applt. 

Decided  September,  1878. 

Where  property  was  sold  nnder  foreclosure, 
and  the  mortgagor  was  an  old  man  and 
unable  to  attend  to  boainess  at  the  time  of 
the  sale,  and  where  the  land  was  sold  for 
not  more  than  three-fourtha  of  its  yalue, 
and  the  referee  appointed  to  sell  made  it  a 
part  of  the  terms  of  the  sale  that  an  ano- 
tioneer^s  fee  of  $25  should  be  paid  on  the 
day  of  the  sale,  Hdd^  That  the  Coart  be- 
low properly  exercised  its  discretion  in  or- 
dering a  resale  of  the  premises. 

This  is  an  appeal  by  the  purchaser 
at  a  foreclosure  sale,  from  so  inuch 
of  an  order  made  and  entered  in  the 
above  action  as  provided  for  a  resale 
of  a  part  of  the  mortgaged  premises, 
which  were  situated  in  Richmond 
County,  Staten  Island,  and  sold  Sep- 
tember 27, 1877.  The  property  was 
sold  to  the  appellant  for  $485,  about 
three-fourths  its  value.  As  one  of  the 
terms  of  sale,  the  referee  required 
that  an  auctioneer's  fee  of  $25  should 
be  paid  on  the  day  of  sale.  The  de- 
fendant was  an  old  man  and  unable 
to  attend  to  business  at  the  time  of 
the  sale. 

Alhert  B.  Board/man^  for  applts. 

TF.  8.  Homfager  and  George  P. 
Avery ^  for  respts. 

Held^  That  the  facts  of  the  case 
warranted  the  Court  below  in  order- 


ing a  new  sale.  That  the  auctioneer's 
fee  was  exorbitant,  and  possibly  de- 
terred at  least  one  bidder  at  the  sale ; 
that  the  order  directing  resale  should 
be  modified  by  requiring  Mr.  Egbert 
to  pay  to  the  purchaser  interest  upon 
the  sum  bid  by  her,  and  $35  in  addi- 
tion thereto  for  her  expenses  and 
counsel  fees ;  and  as  so  modified,  the 
order  should  be  affirmed  without 
costs. 
Opinion  by  Oilbert^  J. 


CONVERSION. 
N.  Y.  Supreme    Court.      Gensral 
Term.     Second  Deft. 
George    Weissenstein,    r^^.,    v. 
Henry  Elias  et  al.,  applts. 
Decided  Septen^ber,  1878. 

One  B.  sold  to  plaintiff,  before  its  oompleiiony 
a  wagon  which  he  was  buUding  for  defend- 
ants. After  it  was  completed  he  deUyered 
it  to  defendants  in  plaintlflTs  presence.  Held, 
That  plaintiff  had  a  right  of  action  to  reooT- 
er  its  yalne. 

Appeal  from  judgment  for  plain- 
tifiE,  and  from  order  denying  a  new 
trial  on  the  minutes. 

Action  to  recover  the  value  of  a 
wagon. 

One  Brielmeyer  agreed  to  furnish 
all  the  materials  for  and  to  furnish 
complete  a  large  wagon  for .  the  de- 
fendants. Before  it  was  finished 
Brielmeyer  sold  the  wagon  to  plain- 
tifP.  After  its  completion  the  wagon 
was  delivered  to  the  defendants  by 
Brielmeyer  in  the  presence  of  plain- 
tiff. 

The  jury  found  that  the  wagon 
was  completed  according  to  contract, 
and  rendered  a  verdict  for  plaintiff. 

T.  U.  Jiodmarij  Jr.y  for  applts. 

W.  E.  Pearsey  for  respt 

HeUdj  No  error.  The  question 
presented  by  this  appeal  was  settled 
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in  McKee  v.  Judd,  12  K  Y.,  622. 
It  was  held  in  that  case  that  an  as- 
fiignment  of  the  property  in  an  arti- 
cle transferred  a  right  of  action  for 
its  conversion  while  in  the  hands  of 
the  assignor. 

Before  the  delivery  of  the  wagon 
to  the  defendants  they  had  no  title  to 
it.  It  was  plaintiff's  wagon.  If  the 
wagon  was  snch  as  was  contracted  for, 
the  plaintiff,  under  the  authority  of 
the  case  above  cited,  had  a  right  of 
action  to  recover  for  its  value. 

Judgment  affirmed  with  costs. 

Opinion  by  Barnard^  P.  J. 


LIBEL. 

K.    Y.    SUPREMB    COUBT.        GeNEBAL 

T£B3£.    Second  Dept. 
Joseph  M.  Wood,  applt,y  v.  Zebina 
EL.  Pangborn  et  al.,  respts. 
Decided  September,  1878. 

A  payment  for  one  libel  does  not  give  the 
right  to  pnbliah  the  same  libel  again ;  so  a 
saiaafaction  for  the  three  Arst  publicationa 
of  a  libel  does  not  satisfy  the  wrong  done 
by  two  sabseqaent  ones,  although  the 
charge  was  the  same. 

Where  a  plaintiff  has  been  compensated  in  an 
action  to  recover  for  three  publications  of  a 
libel,  and  brings  a  second  action  to  recover 
for  the  same  publications,  and  also  for  sub- 
aequent  ones,  Held^  That  he  could  not  re- 
cover upon  the  causes  of  action  which  were 
common  to  both  actions. 

Appeal  from  order  vacating  a 
judgment  in  favor  of  plaintiff. 

The  plaintiff  brought  an  action  for 
libel  against  Pangborn  and  Horton 
and  recovered  a  judgment  for  $1,000. 
There  were  three  separate  publica- 
tions of  libellous  matter  set  forth  in 
the  complaint  Pangborn  was  one  of 
the  editoi's  or  publishers  of  the  news- 
paper in  which  the  libels  appeared, 
and  Horton  was  averred  to  have  pro- 
cured the  articles  to  be  published. 


The  charge  substantially  in  each  case 
was  that  plaintiff  had  sold  coal  by 
short  weight 

While  that  action  was  pending  and 
undetermined  the  plaintiff  brought 
an  action  for  libel  against  Pangborn, 
Dunning  &  Dear,  who  were  the  own- 
ers and  publishers  of  the  newspaper 
in  which  the  articles  appeared. 

The  complaint  in  this  action  set 
forth  as  causes  of  action  two  addi- 
tional publications  to  those  set  forth 
in  the  action.  Wood  v.  Pangborn  and 
Horton.  While  this  action  of  Wood 
V.  Pangborn  and  Horton  was  pending 
upon  appeal  the  second  action  of 
Wood  V.  Pangborn  and  Dear  was 
tiled,  and  a  verdict  rendered  in  favor 
of  plaintiff  for  $4,000.  While  this 
action  was  pending  the  first  judgment 
was  paid  by  Horton.  The  Court  at 
Special  Term  set  aside  the  $4,000 
judgment,  for  the  reason  that  there 
could  be  but  one  satisfaction  for  one 
libel. 

ErcMtua  Cooky  for  applt 

Leon  Ahhotty  for  respts. 

Uddj  That  a  payment  for  one 
libel  does  not  give  the  right  to  pub- 
lish the  same  libel  again.  Every 
publication  is  a  new  offence.  The 
order  therefore  so  far  as  it  holds  the 
first  payment  to  be  a  satisfaction  in 
full  for  the  second  libels  is  erroneous. 
It  does  not  follow  that  the  judgment 
should  stand.  The  plaintiff  has  been 
compensated  for  three  of  the  causes 
of  action  which  he  claims  to  recover 
upon  in  this  action.  It  is  not  just 
that  he  should  be  paid  again  for 
those.  The  jury  have  not  assessed 
the  damages  separately  but  have  ren- 
dered a  general  verdict  on  all  the 
causes  of  action. 

Judgment  set  aside  and  a  new  trial 
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granted.  The  plaintiff  ehonld  with- 
draw the  three  causes  of  action  which 
were  common  to  both  actions.  Costs 
at  Circuit  and  upon  appeal  to  abide 
event  Pleadings,  except  as  to  the 
three  withdrawn  charges,  to  stand. 
Verdict  and  judgment  to  be  held  for 
naught.  No  costs  on  this  appeal. 
The  order  appealed  from  should  be 
modified  accordingly. 

Opinion  by  Barnard^  P.  J. 


EEPLEVIK       UNDERTAKING. 

N.   Y.   Supreme  Couet.      Genesal 

Teem.     Second   Dept. 

Marcus  C.  Cook  et  al.,  respU.^  v. 
BL  Horwitz  et  al.,  applU. 

Decided  September,  1878. 

One  H.  was  arrested  in  an  action  of  replevin 
and  g^ye  an  undertaking  wliioh  only  pro- 
Tided  for  amenability  to  process  by  him. 
HM,  void. 

The  plaintiff  in  the  action  objecting  to  the 
undertaking,  H.  furnished  another  in  proper 
form,  which  recited  that  the  defendant 
had  been  arrested.  HdA^  That  the  second 
undertaking  was  yalid  and  that  the  sureties 
were  estopped  by  the  recital  from  denying 
an  arrest. 

Appeal  from  judgment  in  favor  of 
plaintiffs. 

The  defendant  Horwitz  was 
arrested  by  the  Sheriff  of  Kings 
County  under  an  order  of  arrest 
granted  in  an  action  to  recover  the 
possession  of  certain  personal.property. 
The  bail  required  was  an  undertaking 
to  the  effect  that  the  sureties  were 
bound  for  the  delivery  to  plaintiff  of 
the  property  claimed  in  the  action  if 
such  delivery  was  adjudged,  and  for 
the  payment  to  the  plaintiff  of  such 
sum  as  might  be  recovered  in  the 
action  against  tlie  defendant  Horwitz. 
Old  Code,  §§  187-211.  The  sheriff 
took  a  bond  from  the  defendants  that 


Horwitz  should  be  at  all  times  amena- 
ble to  process  under  §  187  of  the 
Code  then  existing,  "  and  for  the  pay- 
ment to  the  plaintiff  of  such  sum  as 
may  for  any  cause  be  recovered  in 
the  action."  The  bond  did  not  make 
the  sureties  bound  for  a  return  of  the 
property  by  Horwitz,  but  did  for  am- 
enability to  process  by  him. 

The  plaintiff  in  the  action  objected 
to  the  bond,  and  the  defendant  Hor- 
witz furnished  another  and  a  correct 
undertaking  with  two  sureties,  accord- 
ing to  §  211  above  cited.  After  this 
second  bond,  and  because  the  sureties 
were  different,  the  plaintiff  accepted 
from  the  sheriff  the  first  undertaking 
as  part  of  the  security  given.  There 
was  no  agreement  dii-ectly  or  indi- 
rectly between  the  sureties  or  the  de- 
fendant Horwitz  with  the  plaintiff. 

A  judgment  having  been  recover- 
ed by  plaintiffs  in  that  action,  this 
action  was  brought  on  the  first  under- 
taking, and  judgment  was  entered 
in  favor  of  plaintiffs. 

John  Berry ^  for  applts. 

A.  Barrett^  afld  C.  J.  Pattersonj 
for  respts. 

Held^  Error;  that  the  agreement 
with  the  sheriff  by  which  Horwitz 
was  discharged  from  arrest  upon  the 
first  undertaking  was  void.  1  N.  Y. 
Kep.,  365.  The  discharge  from  arrest 
was  made  upon  conditions  other  than 
those  prescribed  by  statute,  and  the 
undertaking  taken  as  indemnity  was 
void. 

The  second  undertaking  was  good* 
The  release  of  defendant  from  arrest, 
if  made  by  the  sheriff,  was  merely 
in  law  a  voluntary  escape,  and  he 
might  be  retaken.  The  second  under- 
taking recites  that  the  action  is  for 
claim  and  delivery  of  personal  prop* 
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ertj,  and  that  the  defendant  had  been 
arrested  under  snbd.  3  of  §  179  of  the 
Code/ and  the  sureties  were  estopped 
from  denying  an  arrest,  to  release  the 
defendant  from  which  the  undertak- 
ing was  given.    16  N.  Y.,  439. 

Judgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Barnard^  P.  J. 


NEGLIGENCE. 
N.    Y.  SupBKMB   Court.    Gbnebal 
Tebm.     Second  Deft. 
Cffisar  Koch,  respt, jY.  The  Village 
of  Edgewater,  apj>lt. 

Decided  September,  1878, 

IJThile  aU  peisoni  who  waUc  the  streets  of  a 
mimicipal  oorporatlon  have,  as  a  general 
role,  a  right  to  rely  npon  the  expeotatlon 
that  the  corporation  wiU  have  a  safe  side- 
walk, a  person  who  has  knowledge  of  a 
defect  has  no  such  right. 

Appeal  from  judgment  for  plain- 
tiff, and  from  order  denying  motion 
for  a  new  trial  on  the  minutes. 

The  owner  of  the  premises  occu- 
pied by  plaintiff  in  1873,  laid  down  a 
flag  sidewalk  in  front  of  the  same. 
There  was  evidence  tending  to  show 
that  the  grade  adopted  was  accepted 
by  the  village  authorities. 

In  1875  the  owner  of  the  adjoining 
premises  laid  down  a  similar  side- 
walk in  front  of  his  pi'emises.  The 
grade  adopted  by  him  was  about  one 
foot  lower  than  that  in  front  of  the 
premises  occupied  by  plaintiff.  The 
effect  was  to  leave  an  abrapt  step  at 
the  point  of  junction  of  the  two 
grades.  The  plaintiff  in  December, 
1875,  struck  his  foot  against  this  step 
and  fell,  thereby  inflicting  a  rather 
serious  injury.  ^  There  was  evidence 
tending  to  show  that  the  plaintiff  was 
present  when  the  sidewalk  adjoining 


him  was  laid  down,  and  knew  of  the 
difficulty  in  the  walk  at  the  -  place  of 
meeting.  He  testified  upon  the  trial 
that  he  did  not  notice  the  step  in 
question,  but  it  was  proven  that  he 
was  there  when  it  was  made;  that 
he  had  repeatedly  walked  over  it 
since. 

On  the  trial  the  Court  refused  to 
charge  the  jury  as  requested  that  ^  if 
the  plaintiff  knew  or  had  notice  of 
the  defect  in  the  walk  at  that  point 
and  did  not  pay  any  attention  to 
where  he  was  walking,  with  his  cane 
over  his  shoulder,  and  his  hands  in 
his  pockets,  and  if  he  had  paid  atten- 
tion and  walked  carefully  the  acci- 
dent would  not  have  occurred,  then 
he  is  chargeable  with  contributory  neg- 
ligence and  he  cannot  recover,"  and 
charged  that  the  plaintiff  had  the 
right  to  rely  upon  the  expectation 
that  the  defendant  would  have  a  safe 
sidewalk. 

0.  J.  Cfreenfieldj  for  applt 

S.  F.  Raw8on^  for  respt. 

Held^  Error.  No  doubt  the  charge 
was  corirect  as  against  all  persons 
who  travel  in  ignorance  of  any  de- 
fect, but  a  person  who  knew  of  a  de- 
fect would  not  have  that  right  He 
would  know  that  the  defendant  had 
not  done  its  duty,  and  that  in  conse- 
quence a  danger  existed  to  the  incau- 
tious traveler. 

The  proposition  requested  was  that 
tlie  jury  in  determining  the  question  of 
the  contributory  negligence  of  plain- 
tiff, ought  to  take  into  account  the  fact 
of  the  plaintiff's  knowledge  of  the  de- 
fect in  question,  if  he  did  know  of  it. 

Although  the  jury  were  told  that  the 
plaintiff  must  exercise  reasonable  and 
pi-oper  caution,  yet  the  standard  of 
caution  was  no  greater  when  a  per- 
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Bon  knew  of  the .  defect,  than  to  a 
person  ignorant  of  it  The  charge 
shonld  have  been  made  in  conformity 
with  the  request 

Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Bama/rd^  P.  J. 


ASSUMPTION  OF  MOETGAGE. 

JURY  TRIAL. 
N.  Y.   Supreme    Court.     General 
Term.    First  Dept. 
Ellen  M.  Pike,  respt.,  v.  Philip  J. 
Seiter,  impl'd,  &c.,  applt. 
Decided  October  31,  1878. 

Where  a  person  enters  into  a  contract  to  pnr- 
ohase  land,  and  aa  part  consideration  for 
such  purchase  agrees  to  pay  a  mortgage 
upon  the  premises,  and  by  direction  of  the 
pnrohaser  the  deed  is  made  to  the  wife  of 
the  purchaser,  the  agn^eement  to  assume  and 
pay  the  mortgage  inures  to  the  benefit  of 
the  owner  of  the  mortgage,  the  same  as  if 
the  deed  was  made  to  the  purdiaser. 

One  of  the  parties  to  an  equitable  action  has 
no  absolute  right  to  have  any  question  in- 
Tolved  submitted  to  a  jury.  That  is  a  mat- 
ter in  the  discretion  of  the  Court  to  submit 
or  not  as  it  deems  proper. 

Appeal  by  the  defendant,  Philip  J. 
Seiter,  from  so  much  of  the  judgment 
of  foreclosure  in  the  above  action  as 
directs  payment  by  him  of  any  defi- 
ciency which  may  arise  on  the  sale  of 
the  mortgaged  premises. 

On  May  20th  Jonas  Schlesinger  and 
'  Philip  J.  Seiter  entered  into  a  written 
agreement,  by  which  the  latter  agreed 
to  purchase  of  the  former  certain 
premises  known  as  Lot  465,  Fourth 
Avenue,  in  the  city  of  New  York, 
and  to  pay  therefor  $34,000,  a  portion 
thereof  in  cash,  and  the  residue  by 
assuming  the  payment  of  two  mort- 
gages then  being  incumbrances  upon 
the  same  premises,  and  one  of  which 
has  been  foreclosed  in  this  action. 


By  the  direction  of  Philip  J.  Seiter, 
the  deed  of  the  premises  was  exe- 
cuted to  Belter's  wife  by  Schlefeinger. 

Upon  the  trial,  judgment  of  fore- 
closure was  directed  by  the  Court, 
and  in  case  there  should  be  a  defi- 
ciency at  the  sale  of  the  premises  it 
was  further  adjudged  that  Philip  J. 
Seiter  should  be  liable  therefor  under 
his  covenant  to  assume  the  payment 
of  the  mortgage. 

Judgment  was  entered  in  accord- 
ance with  the  decision,  and  the  de- 
fendant, Philip  J.  Seiter,  appeals 
from  the  portion  of  the  judgment 
which  declares  him  liable  for  the  de- 
ficiency. 

jP.  J.  Joachimseriy  for  applt. 

Wm.  A.  Jieachj  for  respt. 

Ueld^  The  facts  clearly  show  that 
Philip  J.  Seiter  purchased  the  prem- 
ises, and,  as  a  part  of  the  consider- 
ation, assumed  to  pay  the  mortgage  ia 
question.  By  such  arrangement  the 
mortgage  debt  became  his  to  pay,  and 
his  undertaking,  based  as  it  was  upon 
a.  valid  and  adequate  consideration, 
inured  to  the  benefit  of  the  owner  of 
the  mortgage.  48  N.  Y.,  253;  20 
N.  Y,  268 ;  24  K  Y,  178 ;  42  N. 
Y.,  316. 

The  conveyance  of  the  premises  to 
the  wife  of  Seiter,  by  his  direction, 
cannot,  in  our  opinion,  relieve  him 
from  the  liability  by  virtue  of  his 
covenant,  any  moi'o  than  if  lie  had 
accepted  a  conveyance  to  himself, 
and  subsequently  vested  the  title  ia 
his  wife.     41  Barb.,  620. 

This  being  purely  an  equitable 
action,  the  defendant  had  no  absolute 
right  to  have  any  question  involved 
submitted  to  the  jury.  That  was 
matter  of  discretion  with  the  Court 
to  submit  or  not  as  it  deemed  proper. 
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The  judgment  Bhould  be  affirmed 
with  costs. 

Opinion  by  IngalU^  P.  J. ;  Danr 
ieU  and  Potter^  JJ.^  concurring. 


EVIDENCE.    TENDER. 
N.  Y.    Supreme    Coubt.    GsNSBAii 
Term.    First  Dept. 
Joseph  Scheider  et  al.,  respU.j  v. 
Charles  T.  Oorby,  applL 
Decided  October  31, 1878. 

Eyidence  onteide  of  the  iBsnea  raised  by  the 
pleadings  is  immaterial,  and  shotild  be  ex- 
cluded. 

The  judge  at  the  trial  refused  to  allow  defend- 
ant to  pay  into  Court  at  the  trial  the 
amount  of  an  alleged  tender.  Hdd^  That 
the  defendant  could  deriye  no  adyantage 
from  his  exception  to  such  refusal,  where 
the  jury  found  a  yerdict  for  plaintiff  for  a 
greater  sum  than  the  alleged  tender. 

The  Court  wiU  not  set  aside  a  yerdict  where 
the  jury  find  for  a  leas  sum  than  plaintiffs 
eyidence  tends  to  show  is  due  him,  and  for 
a  greater  sum  than  defendant  claims,  and 
his  eyidence  tends  to  show  is  due  plaintiff. 

Appeal  from  judgment  recovered 
on  trial  at  the  Circuit,  and  from  an 
order  denying  anew  trial. 

Action  to  recover  balance  claimed 
to  be  due  on  account  for  goods  sold. 
The  answer  disputed  the  amount  due 
by  contesting  the  accuracy  of  three 
different  items,  alleging  the  balance 
to  be  only  the  sum  of  $84.12,  and  as 
to  that  it  relied  upon  a  tender. 

Upon  the  trial  the  defendant  pro- 
posed to  go  into  all  the  conversation 
transpiring  when  the  trade  was 
made;  but  this  was  disallowed  by 
the  Court,  and  the  evidence  was  re- 
stricted to  the  items  in  dispute, 
against  objection  and  exception. 

The  defendant  failed  to  pay  into 
Court  under  his  answer  the  amount 
alleged  to  have  been  tendered,  and 
the  Court  upon  the  trial  denied  him 


leave  to  pay  it  in,  and  to  that  ruling 
the  defendant  excepted. 

The  jury  found  a  verdict  for  a 
larger  sum  than  the  amount  claimed 
by  defendant,  and  which  defendant's 
evidence  tended  to  show  was  due,  and 
for  a  less  sum  than  plaintiff  claimed, 
and  which  his  evidence  tended  to 
show  was  due, 

Edvrin  O,  DatnSy  for  applt 

Lyman  Rindskopf^  for  respts, 

Heldy  The  Court  p|x)perly  restricted 
the  evidence  to  the  items  in  dispute. 
The  defendant  by  his  answer  re- 
stricted the  issues  to  the  disputed 
items.  Evidence  of  matters  outside 
of  the  disputed  items  was  not  withia 
the  issues  raised  by  the  pleadings, 
and  was  therefore  immaterial. 

No  advantage  can  be  derived  by 
defendant  from  his  exception  to  the 
refusal  of  the  Court  to  allow  him  to 
pay  the  sum  claimed  to  have  been 
tendered  into  Court  at  the  trial,  for 
the  reason  that  the  jury  fouud  he 
owed  a  larger  sum  than  the  amount 
tendered. 

A  ver<Jict  will  not  be  set  aside,  for 
the  reason  that  the  jury  find  a  greater 
sum  to  be  due  plaintiff  than  the  de- 
fendant's evidence  tends  to  show  was 
due,  and  a  less  sum  than  plaintiff's 
evidence  tends  to  show  is  due  plain* 
tiff.    43  Barb.,  400. 

Judgment  affirmed  with  costs. 

Opinion  by  DanieU^  J.;  JngaUa 
and  Potter  J  JJ,^  concurring. 


TEQSTS.    GIFT. 
N.  T.  SupRBMK  Court.      General 
Terbi.    First  Dept. 
John  G.  Meiggs,  rey^ftj  v.  Henry 
E.  Meiggs  et  al.,  applts. 
Decided  October  31, 1878. 

A  trust,  when  once  absolutely  created  hj  the 
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act  of  the  settlor,  will  be  irreyooable  as  to 
him  even  thoogh  the  beneficiaries  may  have 
had  no  notice  of  its  existence,  though  it 
might  be  otherwise  where  the  rights  of  credi- 
tors interrened. 

Bat  an  absolute  trust  is  not  created  where  the 
settlor  reserves  in  himself  a  power  of  reyo- 
oation. 

A  valid  gift  is  not  created  unless  the  donor 
makes  a  complete  deliverj  of  the  subject  of 
it.  All  control  of  the  donor  over  the  sub- 
ject-matter of  the  gift  must  be  completely 
divested. 

Appeal  from  judgment  recovered 
on  referee's  report. 

Action  brought  to  recover  $100,000 
U.  S.  bonds,  placed  by  the  defendant, 
Joseph  Spinney,  in  the  hands  of  J. 
B.  &  J.  M.  Cornell.  The  bonds  were 
purchased  with  plaintiff's  money  and 
deposited  with  the  Messrs.  Cornell, 
who  gave  a  receipt  for  them  as  fol- 
lows : 

New  York,  April  16, 1873, 
Received  from  Joseph  S.  Spinney, 
to  be  held  in  trust  for  the  children  of 
John  G.  Meiggs,  U.  S.  Five-Twenty 
(6-20)  Bonds  of  '67-'68,  amountmg 
to  ...  .  $100,000  par  value. 

J.  B.  &  J.  M.  Cornell. 

The  plaintiff  was,  during  the  year 
1873,  engaged  with  his  brother,  Henry 
Meiggs,  under  the  firm  name  of  Henry 
Meiggs,  in  large  enterprizes  in  Peru, 
in  South  America,  in  constructing 
railroads.  During  the  early  part  of 
1873,  owing  to  delay  in  procuring 
funds  and  obtaining  payments  upon 
contracts,  the  affairs  of  the  firm  of 
Henry  Meiggs  became  very  much 
embarrassed,  and  the  plaintiff  wrote 
on  the  6th  of  February,  1873,  from 
Lima,  Peru,  where  he  then  resided, 
three  letters.  Two  of  them  were  ad- 
dressed to  and  received  by  the  defend- 
ant Spinney.  In  one  of  them  he  di- 
rected the  recipient,  ^'  On  receipt  of 


this,  please  purchase  $100,000  U.  S. 
bonds  of  6  per  cent,  interest,  and  hand 
same  to  Messrs.  J.  B.  &  J.  M.  Cornell, 
charging  the  same  in  general  account 
to  me,  and  oblige,"  &c. 

In  a  letter  of  the  same  date  to  the 
defendants,  J.  B.  &  J.  M.  Cornell,  he 
stated  that  ^  under  this  date  I  have 
taken  the  liberty  to  ask  Mr.  Spinney 
to  purchase  $100,000  U.  S.  bonds  for 
ray  account,  and  deposit  them  in  your 
hands.  Please  receive  them,  and  this 
time,  I  promise  you,  they,  will  not  be 
drawn  from  you,  except  by  me  iu 
person  or  my  heirs.  .  .  .  Please  re- 
ceipt for  them  in  name  of  my  firm, 
and  oblige." 

Under  the  same  date  of  Feb.  5, 
1873,  in  the  other  letter  sent  to  Spin- 
ney marked  private,  plaintiff  stated  : 
"Things  look  a  little  dusty  here, 
owing  to  the  fight  between  the  Gov- 
ernment and  Dreyfus,  by  which  the 
loan  is  for  the  moment  postponed, 
and  to  prepare  myself  for  the  worsl^ 
I  have  used  my  power  of  attorney  to 
ask  you  to  purchase  $100,000  U.  8, 
bonds  for  the  cubs,  if  things  come 
to  a  regular  break,"  &c.  The  plain- 
tiff, by  the  word  cubs,  meaning  his 
children. 

On  the  &th  of  March,  plaintiff  wrote 
another  letter  to  defendant  Spinney, 
stating  he  wished  to  strengthen  the 
instructions  contained  in  his  letter  of 
the  5th  of  February, 

The  affairs  of  the  plaintiff  and  of 
plaintiff's  firm  very  much  improved 
subsequently,  and  plaintiff  undertook 
to  withdraw  the  fund  from  the  Messrs. 
Cornell,  buC  the  Cornells  declined  to 
pay  the  fund  over  to  plaintiffs  under 
advice  of  counsel,  by  reason  of  a  sup* 
posed  right  of  the  plaintiff^s  children, 
who  are  made  defendants  herein,  to 
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the  fand.  The  case  showed  that  the 
infant  defendants  never  knew  of  the 
deposit  made  with  the  Cornells. 

The  referee  who  tried  the  case  gave 
judgment  for  plaintiff.  His  report 
was  subsequently  confirmed,  and  this 
appeal  taken  from  the  judgment 
entered  on  confirmation  of  the  report 
of  the  referee. 

Wm.  MitcheUy  Jr,^  for  applts. 
Henry  J.  Scttdder,  for  respt. 
ffeld^  The  principal  question  in  the 
case  is  as  to  the  authority  of  defend- 
ant Spinney,  which  must  be  gathered 
from  the  correspondence,  as  the  trans- 
action of  depositing  the  bonds  was 
entirely  outside  of  the  scope  of  the 
general  agency  of  Spinney.  That  it 
was  clearly  the  natare  of  these  in- 
Btructions  contained  in  the  correspond- 
ence that  the  title  to  the  bonds  should 
not  be  irrevocably  placed  beyond  the 
plaintiffs  control.  The  authority 
nnder  which  the  act  was  performed 
was  so  far  qualified  as  to  be  subject 
to  the  plaintiff's  power  of  revoking 
the  trust  47  N.  Y.,  580  ;  41  N.  Y., 
416;  42  Id.,  11;  24  N.  J.  Eq,  R, 
243 ;  9  Bos.,  290. 

The  circnmstances  as  to  whether 
the  children  had  knowledge  of  the 
deposit  with  the  Ck)rnells,  is  by  no 
means  controlling.  For  the  rule  now 
prevailing  is  that  a  trust,  when  once 
absolutely  created  by  the  act  of  the 
settlor,  will  be  irrevocable  as  to  him, 
even  though  the  beneficiaries  may 
have  had  no  notice  of  its  existence, 
though  it  might  be  otherwise  where 
the  rights  of  creditors  .intervened. 
Perry  on  Trusts,  2d  Ed.,  §  105,  and 
eases  cited  in  notes. 

This  deposit  with  the  Cornells  can- 
not be  held  to  be  a  gift  to  the  chil- 
dren of  plaintiff,  because  there  was 
VoL  7.— Na  12* 


not  a  complete  delivery  of  the  subject 
of  the  gift.  The  control  of  the  donor 
was  not  completely  divested,  which 
is  an  essential  element  to  constitute  a 
valid  gift.  Furthermore,  no  absolute 
trust  was  created  by  the  settlor,  be- 
cause the  plaintiff  reserved  a  power 
of  revocation. 

The  fact  tliat  this  disposition  of  his 
property  may  not  have  been  consis- 
tent with  a  proper  regard  for  the 
rights  of  the  plaintifPs  creditors,  is 
not  important  in  this  controversy. 
For  tlie  bonds  are  not  sought  to  be 
held  in  any  way  on  their  account,  but 
simply  for  the  beneficiaries  nominated 
under  the  trust  And  as  the  trustees 
cannot  hold  the  bonds  for  them  against 
the  rights  asserted  by  the  plaintiff,  the 
judgment  recovered  in  his  favor  ought 
to  be  afiirmed. 

Opinion  by  Danielsj  «/*./  IngaUs 
and  Potter^  JJ,^  concurring. 


WATERCOUESES.     PRESCRIP- 

TIOK 
N.  Y.  Court  of  Appeals. 
Prentice,  respty  v.  Qeiger,  applL 
Decided  September  17, 1878. 

Defendant  had,  for  oyer  thirtj  yean,  operated 
a  saw-miU  dnring  the  period  of  high  water 
in  each  year,  the  sawdust  being  thrown  into 
the  stream  and  passing  oyer  plaintiff's  dam, 
which  was  below  on  the  same  stream.  About 
ten  years  before  the  oommencement  of  the 
action  defendant's  mUl  was  olianged  to  a 
rteam-mUl  and  operated  constantly,  and 
during  the  period  of  low  water  the  sawdust 
and  refuse  settled  down  and  filled  up  plain- 
tiff's dam.  Defendant  claimed  the  right  to 
throw  sawdust  in  the  stream  by  prescrip* 
tion.  Hdd^  That  the  question  whether  de- 
fendant's use  of  the  water  was  reasonable 
was  one  of  fact ;  that  he  could  not  claim  a 
right  of  use  by  prescription  unless  he  had 
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exerciBed  muh  ligbt  for  twenty  yean,  with- 
out any  salMtantial  change. 
Aflarming  S.  C,  4  W.  Dig.,  178. 

Thi8  action  was  brought  to  recover 
damages  sustained  by  plaintiflE  from 
the  filling  up  of  his  dam  by  sawdust 
and  refuse  thrown  into  the  stream  on 
which  it  was  situated  at  the  defend- 
ant's mill,  which  was  located  above 
the  plaintiff's  mill.  The  original  mill 
on  the  defendant's  premises  was  built 
more  than  thirty  years  ago,  and  oper- 
ated for  a  few  weeks  in  the  spring 
and  fall  in  each  year  during  the 
})eriod  of  high  water,  the  sawdust  be- 
ing discharged  into  the  stream,  and 
was  carried  down  over  plaintiff's 
dam,  causing  no  sensible  obstruction. 
About  ten  years  ago  defendant's  mill 
was  changed  into  a  steam-mill  and 
was  operated  continuously,  and  a  part 
of  the  sawdust  and  refuse  was  thrown 
into  the  stream  and  floated  down  to 
plaintiff's  dam.  •  During  the  period 
of  low  water  it  did  not  pass  over  the 
dam,  but  settled  down  and  gradually 
filled  up  the  plaintiff's  pond,  causing 
the.  injury  complained  of.  Defend- 
ant claimed  the  right  to  throw  saw- 
dust in  the  stream  by  prescription. 
Upon  the  trial  the  judge  submitted 
to  the  jury  the  question  whether  the 
filling  up  of  the  pond  was  caused  by 
the  sawdust  and  refuse  from  defend- 
ant's mill,  and  in  case  that  fact  was 
found  for  plaintiff  the  further  ques- 
tion whether  the  throwing  of  saw- 
dust and  refuse  into  the  stream  by 
defendant  was  a  reasonable  and 
proper  use  of  the  water  of  the  stream. 
Upon  the  question  of  prescription  the 
Court  charged  in  substance  that,  to 
constitute  such  a  right,  there  must 
have  been  a  continual  exercise  of  the 
right  for  the  period  of  twenty  years 


without  any  material  change;  and 
that  if  there  was  a  material  change  in 
the  use  from  the  time  the  mill  was 
changed  to  a  steam-miU,  whereby  the 
injury  to  plaintiff  was  occasioned, 
the  defence  of  prescription  was  not 
established. 

John  A.  Van  Derlipj  for  applt. 

CAas.  J.  Bisselly  for  respt 

Sddj  No  error ;  that  the  question 
whether  defendant's  use  of  the  water 
was  a  reasonable  one  was  one  of  fact ; 
that  defendant  could  not  claim  a  right 
by  prescription  unless  he  had  exer- 
cised such  right  continuously  for 
twenty  years  without  any  substantial 
change ;  that  a  party  claiming  such  a 
right  cannot  within  the  twenty  years 
enlarge  the  use,  and  at  the  expiration 
of  that  time  claim  not  only  the  use 
originally  enjoyed,  but  that  use  as 
supplemented  and  enlarged  within 
the  period  of  prescription.  3  Cai., 
308 ;  16  Johns.,  213 ;  17  Id.,  306 ;  10 
Wend.,  167. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Andrews^  J. ;  Churchy 
Ch.  t/.,  Folger  and  RapaUoj  JJ,^  con- 
cur.   MiUer  and  Earl^  JJ.^  absent. 


NATIONAL  BANKS.    USUEY. 
N.  Y.  Court  of  Appeajls. 

Johnson,  respt.,  v.   The  National 
Bank  of  Gloversville,  appU. 

Decided  September  17, 1878. 

National  banks  are  liable  for  the  penalty  pre- 
soribod  bygg  5197  and  5198  of  the  U.  S. 
R.  S.,  for  taking  nsoriouB  interest,  although 
the  paper  disconnted  is  bnsineas  paper,  and 
the  same  transaction  by  an  indiyidual  woald 
not  be  usarious.  The  character  of  the  paper 
is  not  material,  and  the  statute  appUes  to 
difloonnts  as  well  as  loans. 

AfBrming  S.  C,  5  W.  Dig.,  124. 

This  action  was  brought  for  the  re- 
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covery  of  the  penalty  or  forfeiture 
incurred  by  reason  of  the  violation  of 
§§  5197  and  5198  of  the  U.  8.  R.  S., 
regulating  the  amount  of  interest 
which  may  be  taken  by  national 
banks.  Defendant,  who  was  a  nation- 
al bank,  discounted  for  plaintiff  com- 
mercial paper  and  promissory  notes, 
charging  thereon  a  uniform  rate  of 
twelve  per  cent. 

^.  S.  Par&hursty  for  applt. 

C.  M.  Parkcj  for  respt. 

Seldy  That  defendant  was  liable, 
although  the  paper  discounted  was 
business  paper,  and  the  same  transac- 
tion by  an  individual  would  not  have 
been  usurious ;  that  the  character  of 
the  paper  was  not  material,  and  the 
U.  S.  Statute  applied  to  discounts  as 
well  as  to  loans.    68  K  Y.,  396. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affii-med. 

Opinion  by  HapallOy  J.;  Church, 
Ch.  J.y  Folger  and  And/rewa^  JJ,, 
concur.  MiUer  and  Ea/rly  J  J,,  absent 


NATIONAL  BANKS. 
N.  Y.  CouBT  OF  Appeals. 
Bushnell,  reyf^t.^  v.  The  Chautau- 
qua Co.  National  Bank,  aj>plt. 
Decided  September  17, 1878. 

Defendant  reoelved  a  sum  of  money  on  deposit 
from  one  S. ,  and  agreed  to  hold  it  as  seen- 
ritj  to  one  B.  for  the  f aithfol  perf ormanoe 
by  S.  of  a  contract  with  B. ,  and  issued  to  B. 
a  certificate  of  deposit.  Hdd^  That  the 
agreement  was  valid  and  not  in  excess  of 
defendant's  powers. 

Modifying  S.  C,  4  W.  Dig.,  342. 

-  This  action  was  brought  to  recover 
$2,500,  alleged  to  have  been  deposited 
by  S.  with  defendant,  a  banking  cor- 
poration organized  under  the  Act  of 
Congress  passed  June  3,  1864,  and 
which  defendant  agreed  to  hold  as 


security  to  plaintiff  for  the  faithful 
performance  by  S.  of  a  contract  with 
plaintiflE  to  buy  and  pay  for  a  lot  of 
oil.  S.  refused  to  accept  and  pay  for 
the  oil  and  plaintiff  sustained  dama- 
ges to  the  amount  of  $2,500,  being 
the  excess  of  the  contract  price  over 
the  market  price  of  the  oil.  Defend- 
ant issued  to  plaintiff  a  certificate  of 
the  deposit. 

JR.  P.  Marvin,  for  applt 

E.  C,  Sprague,  for  respt. 

Seldj  That  the  undertaking  of  the 
defendant  in  receiving  the  deposit 
was  valid  and  not  in  excess  of  its 
powers.  That  so  far  as  defendant  is 
concerned,  the  action  being  in  the  na- 
ture of  a  proceeding  in-  rem,  whatever 
costs  are  to  be  awarded  should  be 
paid  out  of  the  fund. 

Judgment  of  General  Term,  revers- 
ing judgment  dismissing  complaint, 
modified,  and  as  modified  afiSrmed. 

Opinion  by  RapaUo,  J. ;  Churchy 
Ch.  J.y  Folger  and  Andrews^  JJ,, 
concur.  MiUer  and  Farl,  JJ,^  absent. 


INSOLVENT     INSUEANCE 
COMPANIES.    PEACTICE. 

N.  Y.  CouBT  OF  Appbaxs. 
The  People,  respt,  v.  The  Atlantic 
Mutual  Life  Insurance  Co.,  applL 

Decided  June  18, 1878. 

Upon  an  appUcation  to  restrain  an  insurance 
company  from  continuing  business,  and  for 
the  appointment  of  a  reoeiyer,  the  question 
is,  are  the  assets  sufficient  in  amount  and  of 
such  goodness  as  to  hold  out  a  reasonable 
assurance  to  those  seeking  policies  from  the 
company  that  it  will  be  able  to  meet  all  of 
its  liabilities  as  they  accrue  ? 

The  General  Term  and  Court  of  Appeals  may 
review  the  action  of  the  Special  Term  on 
such  application,  and  may  critically  scmti- 
nixe  the  proceedings  and  determine  with  caro 
whether  good  cause  existed  for  interference, 
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and  whether  there  is  safflcleiit  reason  for 
Gontmaing  it. 
Upon  the  facts  and  ciicamstonces  of  this  ease, 
Hdd,  That  the  exercise  !of  a  sound  discre- 
tion would  not  authorize  a  reyersal  of  the 
order  appointing  a  receiver. 

On  an  application  made  by  the 
attorney-general  under  Chapter  902, 
Laws  of  1869,  §  7,  an  order  was  made 
by  the  Special  Term,  which  was  af- 
firmed by  the  General  Term,  enjoin- 
ing the  defendant  from  doing  any 
further  business  and  appointing  a 
receiver  of  its^efifects.  The  proofs 
tended  to  show  that  the  assets  of 
defendant  were  short  about  one-tenth 
of  its  outstanding  policies,  and  that 
itscapital  was  entirely  sunk;  also  that 
some  of  its  assets  were  not  of  a  kind 
readily  convertible  or  available.  It 
also  appeared  that  there  had  been  a 
laxness  in  the  administration  of  the 
affairs  of  the  company;  that  the 
trustees  had  not  been  in  the  habit  of 
holding  regular  or  formal  meetings ; 
that  they  did  not  as  a  body  keep  a 
vigilant,  regular,  or  casual  supervision 
of  its  affairs;  that  a  large  share  of 
its  assets  was  kept  as  a  cash  deposit 
with  a  private  banker,  who  was  an 
ofiicer  of  the  company  chiefly  instru- 
mental ill  the  conduct  of  its  affairs, 
without  an  agreement  from  him  to 
pay  interest  •  and  with  no  security 
from  him  against  loss ;  that  dividends 
were  paid  without  a  regular  vote  or 
meeting  of  the  board  of  trustees,  when, 
according  to  the  testimony  of  the  sec- 
retary, it  was  impossible  to  know 
whether  or  not  the  capital  of  the 
company  was  impaired,  and  when 
there  had  in  fact  been  losses  and  a 
depreciation  in  the  value  of  its  assets. 
It  appeared  that  most  of  these  facts 
were  generally  known  when  the  order 
in  question  was  made  by  the  Special 


Term,  and  when  the  Greneral  Terra 
came  to  act  more  had  been  made 
known. 

Wm.  BameSy  for  applt 

-E  W.  Paige^  Deputy  Atty.-  Gen,, 
for  respt. 

HeMj  That,  upon  a  consideration  of 
the  facts  and  circumstances,  the  exer- 
cise of  a  sound  discretion  will  not 
authorise  a  reversal  of  the  action  of  the 
Courts  below ;  that  the  General  Term 
and  this  Court  may  review  the  action 
of  the  Special  Term,  and  may  critical- 
ly scrutinize  the  proceedings  in  every 
such  case,  and  determine  with  care 
whether  good  cause  existed  for  inter- 
ference, and  whether  there  is  sufficient 
reason  for  continuing  it. 

The  question  upon  such  an  appli- 
cation is,  are  the  assets  sufficient  to 
justify  the  belief  that  the  company 
may  continue  in  the  business  of  in- 
surance with  safety  to  the  public  % 
World  Safe  Ins.  Co.,  Court  of  Ap- 
peals opinion,  N.  Y.  Ins,  Dept.  E. 
1863.  This  means  that  the  assets 
should  be  enough  in  amount  and  of 
such  goodness  as  to  hold  out  a  reason- 
able assurance  to  those  seeking  policies 
from  the  company  that  it  would  be 
able  to  meet  all  of  its  liabilities  as 
they  accrued. 

Order  of  General  Terra,  affirming 
order  of  Special  Term,  affirmed  so 
far  as  it  appoints  a  receiver. 

Opinion  by  FolgeVj  J.  All  concur, 
except  Rapallo^ «/!,  absent 


EXECUTION     AGAINST    THE 

PEKSON.    DISCHARGE. 
N.  Y.  MARiinc  CouBT.  Special  Term. 

William  Sparks  v.  Horace  Andrews. 

Decided  November  2,  1878. 

The  fact  that  the  debt  on  which  thejodgmeant 
was  reoovezed  was  fraudulently  oontESoted 
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is  no  ground  for  refoaing  a  dischazge  to  the 
judgment  debtor  nnder  the  Fourteen  Days 
Act(3R  S.,26,  §8). 

MoAdam,  J. — This  is  an  applica- 
tion under  what  is  known  as  the 
"  Fourteen  Days  Act,"  for  the  dis- 
charge of  a  judgment  debtor  impris- 
oned on  an  execution  against  his  per- 
son. The  defendant  was  arrested 
before  judgment  on  an  allegation 
that  he  had  fraudulently  contracted 
the  debt  sued  on,  by  means  of  cer- 
tain false  representations  made  by 
him  and  relied  upon  by  the  plaintifP. 
A  motion  was  made  to  yacate  the 
order,  which  was  denied  by  the  Court 
on  the  merits,  and  this,  it  is  claimed, 
amounts  to  an  adjudication  that  the 
defendant  is  guilty  of  the  fraud  al- 
leged as  the  ground  of  his  arrest ;  and 
that  fact  being  established,  it  is  con- 
tended that  he  cannot  be  discharged 
in  this  proceeding.  The  statute  (3 
R  S.,  6th  ed.,  p.  26,  §  8)  provides, 
that,  at  the  final  hearing,  ^^  unless  the 
the  opposing  creditor  shall  then  be 
able  to  satisfy  the  Court  that  the 
proceedings  on  the  part  of  the  pris- 
oner are  not  just  and  fair,  the  Court 
shall  order  an  assignment  and  grant 
a  discharge  as  hereinafter  directed." 
The  only  question  here  presented  is 
whether  the  fact  that  the  debt  due 
the  judgment  creditor  was  contracted 
through  the  defendant's  fraudulent 
representations  establishes  that  the 
proceedings  on  his  part  are  ^  not  jnst 
and  fair  "  within  the  meaning  of  the 
law.  The  matters  in  reference  to 
which  the  debtor's  proceedings  mast 
be  just  and  fair  are,  I  think,  deter- 
mined by  the  oath  with  which  he  is 
required  to  accompany  his  applica- 
tion, which  must  be  in  the  following 
form:    ^'I,  the  within  named  peti- 


tioner, do  swear  that  the  within  peti- 
tion and  account  of  my  estate,  and  of 
the  charges  thereon,  are  in  all  re- 
spects just  and  true ;  that  I  have  not, 
^t  any  time  or  in  any  manner,  dis- 
posed of  or  made  over  any  part  of 
my  property  with  a  view  to  the 
future  benefit  of  myself  or  my  family, 
or  with  an  intent  to  injure  or  de- 
fraud any  of  my  creditors  "  (3  E.  S., 
6th  ed.,p.  26,  §  5).  In  my  judgment 
it  is  the  doing  or  having  done,  some 
one  or  all  of  the  acts  which  the  debt- 
or is  thus  required  to  swear  he  has 
not  done,  which  alone  can  constitute 
his  proceedings  "  not  just  and  fair" 
within  the  meaning  of  the  statute. 
(Matter  of  Bi-ady,  8  Hun,  437,  and  see 
same  case  in  Court  of  Appeals,  69 
N.  Y.,  215).  If  there  be  other  acts 
than  those  recited  in  the  oath  which 
were  to  deprive  the  debtor  of  the  right 
to  be  discharged,  is  it  not  singular  that 
the  Legislature  should  have  required 
him  to  negative,  on  oath,  some  and 
not  all  of  the  grounds  which  might 
defeat  his  application  {  If  the  view 
here  taken  be  not  correct,  it  would 
be  difficult  to  conceive  of  any  case  in 
which  a  prisoner  could  be  discharged 
under  the  "  Fourteen  Days  Act" 
Imprisonment  for  simple  debt  has 
long  since  been  abolished.  It  is 
only  where  some  act  has  been  done 
by  the  defendant  which  may,  under 
the  enlarged  interpretation  put  on 
the  words  by  the  plaintifiPs  counsel, 
be  characterized  as  ^^not  jnst  and 
fair,"  that  he  can  be  imprisoned,  in  a 
civil  action,  either  on  mesne  or  final 
process.  It  would  follow,  if  the  view 
of  plaintifPs  counsel  be  correct,  that 
in  every  case  in  which  the  defendant 
is  liable  to  a  civil  arrest,  the  facts 
which  render  him  so  would  make  his 
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imprisonment  on  execution  perpet- 
ual. It  ia  not  intended  by  anything 
here  said  to  hold  that  in  no  case  will 
the  ground  on  which  a  defendant  is 
arrested  in  an  action  prevent  his  dis- 
charge from  imprisonment  on  execu- 
tion. There  are  cases  in  which  the 
facts  constituting  the  ground  of  the 
preliminary  arrest  come  within  the 
description  of  those  required  to  be 
denied  by  the  debtor's  oath,  for  ex- 
ample, where  the  defendant  has  dis- 
posed of  his  property  with  the  intent 
to  def  aud  his  creditors.  It  is  obvious 
that  in  such  cases,  the  existence  of 
the  ground  of  arrest  will  be  a  suffi- 
cient reason  for  denying  a  discharge. 
"  It  is  not  necessary,"  says  the  Court 
of  Appeals,  in  the  matter  of  Brady, 
69  N.  Y.,  215 ;  s,  c,  53  How.  Pr., 
128,  "to  prevent  a  discharge,  to 
show  that  a  fraudulent  disposition 
was  made  with  a  view  to  the  pro- 
ceedings for  his  (the  defendant's) 
discharge;  it  is  sufficient,  although 
made  before  the  commencement  of 
the  action,  where  the  order  for  his 
imprisonment  was  based  on  the 
ground  of  such  fraudulent  disposi- 
tion. Where  an  opposing  creditor 
establishes  that  the  affidavit  of  the 
debtor  required  by  the  statute  to  be 
indorsed  upon  his  petition  is  untrue, 
this  is  sufficient  to  show  that  "the 
proceedings  on  his  part  are  not  ^  just 
and  fair '  within  the  meaning  of  the 
statute.''  But  in  this  case  it  is  not 
pretended  that  the  defendant  has 
been  guilty  of  any  of  the  wrongs  of 
which  the  law  requires  him  to  purge 
his  conscience  by  his  oath ;  and  the 
fraud  with  which  he  stands  charged 
having  no  relation  to  the  concealment 
or  unlawful  disposition  of  his  prop- 
erty, it  constitutes,   in  my  opinion, 


no  ground  for  withholding  his  dis* 
charge. 

TOLL    BRIDGES.      TAXATION. 
N".  Y.  CouET  OF  Appeals. 

The  Hudson  Kiver  Bridge  Co.  at 
Albany,  appU.y  v.  Patterson  et  al., 
respts. 

Decided  September  17, 1878. 

The  provisloii  of  the  statute  (1  B.  3^,  389, 
§  6),  that  *'  when  the  tolls  of  any  bridge, 
&o.,  are  collected  in  eeyeral  towns  or  wards, 
the  company  shaU  be  assessed  in  the  town  or 
ward  in  which  the  treasurer  or  other  ofiScer 
authorized  to  pay  the  last  preceding  divi- 
dend  resides,"  applies  only  to  the  personal 
estate  of  the  company;  its  real  estate  is 
taxable  for  school  purposes  in  the  pliSoe 
where  it  is  situated. 

Plaintiff's  bridge  across  the  Hudson  River,  at 
Albany,  held  taxable  as  real  estate. 

Affirming  S.  C,  5  W.  Dig.,  106. 

This  was  an  action  to  recover  dam- 
ages for  seizing  and  selling  a  tug- 
boat belonging  to  plaintifF.  Defend- 
ants justified  as  trustees  of  a  school- 
district  under  a  tax  voted  for  school 
purposes,  and  a  warrant  duly  issued 
to  enforce  the  same.  The  assessment 
was  upon  real  estate,  being  that  part 
of  plaintiffs  bridge  and  property  sit- 
uate in  said  town.  No  question  was 
made  as  to  the  regularity  of  the  pro- 
ceeding^,  but  the  claim  of  plaintiff 
was  predicated  upon  a  want  of  juris- 
diction in  the  school  district  repre- 
sented by  defendants  to  assess  plain- 
tiff's property  at  all.  The  bridge  in 
question  spans  the  Hudson  Biver  at 
Albany,  and  is  used  as  a  railroad  and 
toll  bridge,  the  tolls  being  collected 
by  the  treasurer  of  the  company, 
whose  office  is  in  Albany.  Defend- 
ants claimed  among  other  things  that 
the  assessment  was  legal  under  the 
statute,  assuming  that  the.  structure 
was  a  toll- bridge.    The  statute  (1  R 
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S.,  889,  §  6),  after  providing  first  for 
the  taxation  of  real  estate  and  then 
of  personal  property,  provides:  "In 
the  case  of  toll-bridges,  the  company 
owning  snch  bridge  shall  be  assessed 
in  the  town  or  ward  in  which  the  tolls 
are  collected ;  and  when  the  tolls  of 
any  bridge,  turnpike  or  canal  com- 
pany are  collected  in  several  towns 
or  wards,  the  company  shall  be  as- 
sessed in  the  town  or  ward  in  which 
the  treasurer  or  other  officer  author- 
ized to  pay  the  last  preceding  divi- 
dend resides." 

Matthew  Haley  for  ai)plt. 

Amaaa  J.  Parker ,  for  respt. 

neldy  That  this  provision  of  the 
statute  applies  only  to  the  personal 
estate  of  the  company ;  that  its  real 
estate  is  taxable  for  school  purposes 
in  the  place  where  it  is  situated. 

Also  hddy  That  plaintiflPs  bridge 
was  taxable  as  real  estate,  68  N.  Y., 
552;  that  while  the  navigability  of 
the  river  might  give  the  public  some 
rights  of  navigation  for  commercial 
purposes,  that  did  not  affect  the  ques- 
tion of  ownership  of  the  bridge,  and, 
whether  real  or  ostensible,  was  not 
material. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  defendant,  affirmed. 

Opinion  by  Ohwrchy  Ch.  ,L  ;  Folger^ 
RapcJlOy  and  Andrews^  JJ,^  concur, 
Sand  e/.,  taking  no  part  Miller  and 
£arly  JJ.j  absent. 


BANKS.    AGENCY. 
U.  S.  Cmonrr  Coubt.      E.  D.  Mis- 

SOUBI. 

The  German  American  Bank    v. 
The  National  Bank  of  Missouri  et  al. 

The  defendant  bank  xeoeived  from  plaintiff  a 
draft  for  ooUection  and  credit,  presented  it 
for  payment,  and  aooepted  from  the  drawee 


a  check  on  a  third  bank  for  the  amount 
thereof.  This  check  was  presented  and 
certified,  and  on  the  same  day  the  bank  sus- 
pended. On  the  foUowing  day  the  check 
was  coUectedand  the  proceeds  passed  with 
other  moneys  into  the  receiyer^s  hands. 
Held,  That  the  defendant  bank  was  the 
agent  of  plaintiff  to  collect  the  draft ;  that 
snch  agency  continued  until  the  money  was 
received  on  the  check,  and  that,  as  that  was 
after  the  defendant  bank  had  suspended,  it 
was  received  in  trust  for  plaintiff. 
In  the  absence  of  a  special  authority  or  agree- 
ment, or  usage  to  the  contrary,  a  bank,  act- 
ing as  coUecting  agent  for  another,  can  re- 
oeive  in  payment  nothing  but  money ;  it 
cannot  receive  a  check  in  absolute  pay- 
ment. 

Bill  in  equity  to  recover  a  certain 
sum  of  money  alleged  to  be  held  by 
the  receiver  of  the  defendant  bank 
as  agent  for  plaintiff. 

The  defendant  bank  was  the  corre- 
spondent of  the  plaintiff  bank  On 
June  18, 1877,  the  plaintiff  transmit- 
ted to  the  defendant  bank  "  for  col- 
lection and  credit"  a  draft  or  bill  of 
exchange  for  $10,000,  drawn,  by  one 
August  Taussig,  on  the  firm  of  Taus- 
sig Bros.  &  Co.,  St.  Louis.  This  was 
received  by  th^  defendant  bank  on 
the  morning  of  June  19th,  and  the 
amount  provisionally  credited  in  ac- 
count to  the  ])laintiff.  The  defend- 
ant bank  on  the  same  day  presented 
the  bill  of  exchange  for  payment  and 
received  from  Messrs.  Taussig  Bros. 
&  Co.  their  check  for  the  amount  on 
the  Franklin  Savings  Bank  of  St, 
Louis,  and  thereupon  surrendered  the 
bill  of  exchange.  This  bill  of  ex- 
change was  specially  indorsed  to  the 
defendant  bank  for  collection  on  ac- 
count of  the  plaintiff.  On  the  same 
day  (June  19th)  the  defendant  bank 
presented  this  check  and  had  it  certi- 
fied as  "  good  "  by  the  Franklin  Sav- 
ings Bank,  and  took  it  away ;  and  on 
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the  same  day  the  directors  of  the  de- 
fendant bank  resolved  that  "  all  pay- 
ments shall  be  suspended,  and  all  its 
banking  business  shall  cease,  except 
to  collect  and  preserve  its  assets.''  It 
never  again  opened  its  doors. 

The  next  day  after  the  suspension 
its  officers  collected  the  amount  of 
the  certified  check,  and  a  receiver 
having  been  appointed  by  the  comp- 
troller of  the  currency,  the  money 
thus  collected  was  mingled  with  the 
other  money  of  the  bank,  which  came 
into  his  hands.  No  notice  to  the 
plaintifF  of  the  provisional  credit 
was  given  until  after  the  check  had 
been  collected  on  the  20th  day  of 
June. . 

The  defendant  bank  was  hopeless- 
ly insolvent  at  the  time,  and  had  been 
known  to  be  so  for  a  considerable 
period  by  its  executive  officers  and  a 
majority  of  the  directors. 

Hdd^  It  was  the  duty  of  the  de- 
fendant bank  as  the  collecting  agent 
of  the  plaintiff  to  present  the  draft 
for  payment,  and  as  there  is  no 
proof  of  any  special  authority  to  the 
defendant,  or  agreement  or  usage 
varying  the  legal  rights  of  the  par- 
ties, the  defendant  bank  could  re- 
ceive in  absolute  payment  thereof 
nothing  but  money,  "  that  which  the 
law  declares  to  be  a  legal  tender,  or 
which,  by  common  consent,  is  con- 
sidered and  treated  as  money." 
Ward  v.  Smith,  7  Wall.,  452.  This 
settled  principle  of  law  has  not  been 
drawn  in  question  by  the  defendant's 
counsel. 

As  the  defendant  bank  was  not 
authorized  to  receive  payment  except 
in  tlie  manner  above  stated,  and  as 
the  Messre.  Taussig  Bros.  &  Co. 
knew  that  the  defendant  bank  did 


not  hold  the  draft  as  their  own,  but 
as  agents  to  collect,  they  are  charged 
with  knowledge  that  they  could  only 
make  a  valid  payment,  binding  upon 
the  plaintiff,  by  making  such  pay- 
ment in  money. 

Their  check  for  the  amount  of  the 
draft  would  at  most  be  but  condi- 
tional payment  —  that  is,  payment 
when  the  money  was  actually  re- 
ceived thereon  by  the  agents  of  the 
plaintiff.  Even  if  the  defendant 
bank  had  undertaken  by  a  special 
agreement  to  receive  the  check  in  ab- 
solute payment  (of  which  there  is  no 
pretence),  such  an  agreement  would 
have  been  void  for  want  of  authority 
from  the  plaintiff  to  make  it 

Wlien  the  check  was  received  in 
exchange  for  the  draft,  the  drawers 
of  the  check  must  be  taken  to  have 
constituted  the  defendant  bank  their 
agents  to  collect  the  check,  in  order 
that  its  proceeds  might  be  paid  to  the 
plaintiff.  Without  special  authority 
to  the  defendant  bank  to  take  a 
check  in  absolute  payment,  or  with- 
out ratification  of  its  act  in  receiving 
a  check  instead  of  money,  diis  act  of 
the  defendant  would  not  bind  the 
plaintiff  ex  propria  vigore.  The  lat- 
ter  could  affirm  or  disaffirm  it,  as  it 
might  elect.  If  the  money  had  been 
received  on  the  check  by  the  defend- 
ant bank  before  its  suspension,  this 
would  have  presented  a  very  differ- 
ent question  from  the  one  which  ac- 
tually arises. 

The  check  was  presented,  but  in- 
stead of  payment  being  demanded 
and  received,  a  certification  of  it  was 
accepted.  That  was  an  act  which 
did  not  bind  the  plaintiff — ^for  it 
was  alike  without  its  knowledge  or 
authority.    If  this  was  done  by  the 
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defendant  bank  without  authority 
fi*ora  the  Messrs.  Taussig  Bros.  & 
Co.,  it  might,  as  between  them  and 
the  bank,  discharge  them  as  drawers 
of  the  check,  but  it  could  not  operate 
to  pay  the  bill  of  exchange  for  which 
the  check  was  given,  or  in  any  man- 
ner vary  the  rights  of  the  plaintiflE. 
Its  debt  subsisted  until  payment 
was  made  by  Messrs.  Taussig  Bros. 
&  Co.,  and  no  payment  was  made 
until  the  check  was  actually  paid, 
which  was  the  day  after  the  failure 
of  the  defendant  bank  and  its  resolu- 
tion to  cease  business  and  wind  up 
its  afFairs. 

It  is  therefore  a  mistake  to  stip- 
pose  that  the  act  of  the  defendant 
bank  in  originally  receiving  the  check 
of  the  Messrs.  Taussig  Bros.  &  Co., 
or  in  subsequently  procuring  it  to  be 
certified,  discharged  Taussig  Bros.  & 
Co.  from  their  liability  to  the  plaintiff. 
I  am  therefore  of  opinion  that  the 
defendant  bank  remained  the  agent 
of  the  plaintiff  to  collect  the  bill  of 
exchange  on  Taussig  Bros.  &  Co.  un- 
til the  money  was  actually  received. 
When  the  money  was  received,  and 
not  before,  the  agency  of  the  defend- 
ant bank  to  collect  terminated,  and 
its  authority  to  credit  the  amount  to 
the  plaintiff  and  to  make  itself  an 
absolute  debtor  therefor  would  then 
arise,  provided  it  was  still  a  going 
concern;  but  inasmuch  as  before  it 
received  the  money  it  had  failed,  its 
agency  to  constitute  itself  a  general 
creditor  for  the  amount  had  ceased  to 
exist.  It  would  hold  the  amount  as 
the  agent  of  the  plaintiff,  or  in  trust 
for  it,  subject  to  any  balance  due  to 
it  from  the  plaintiff. 

Let  a  decree  be  entered  for  the 
plaintiff  for  $8,168.58,  with  interest 


from  the  date  of  the  commencement 
of  this  suit,  at  the  rate  of  six  per 
cent,  per  annum. 

Opinion  by  Dillon^  J. 


FORECLOSURE.   ESTOPPEL 

N.  Y.  Court  of  Appeals. 
Riggs  et  al.,  respta.^  v.  Pursell  et 
al.,  Grosz  et  al.,  applts. 

Decided  September  17, 1878. 

AppeUaats  were  poichasers  of  leasehold  prop- 
erty at  a  f oreclosnre  sale.  They  refa«ed  to 
complete  their  purohase  on  the  ground  of 
Ihe  existence  of  an  agreement  restricting 
the  use  of  the  property,  which  was  not  dis- 
closed to  them  on  the  sale.  The  terms  of 
sale  provided  that  in  case  of  failure  to  com- 
plete the  sale,  the  property  should  be  resold, 
and  the  purchaser  at  the  first  sale  should  be 
liable  for  the  deficiency  on  such  resale.  On 
a  motion  to  compel  a  completion  of  the  sale, 
appellants  wero  orderod  to  complete,  or  else 
that  the  property  be  rosold.  A  resale  was 
bad  subject  to  the  agroement,  which  re- 
sulted in  a  deficiency.  Hddy  That  the  re- 
sale having  been  under  different  terms  from 
the  first,  and  it  appearing  that  the  agree- 
ment was  such  a  lien  as  seriously  affected 
the  value  of  the  premises,  appeUants  wero 
not  liable  for  the  deficiency. 

In  affirming  the  order  for  a  resale,  the  Court  of 
Appeals  held  that,  in  the  absence  of  any  proof 
or  aUegation  that  the  agreement  diminished 
the  value  of  the  premises,  such  would  not  be 
assumed  to  be  the  case.  Hdd^  That  appel- 
lants wero  not  estopped  thereby  from  show- 
ing that  the  restrictions  of  the  sgreement 
seriously  affected  or  diminished  the  value  of 
the  property. 

This  action  was  brought  to  fore- 
close a  mortgage  on  leasehold  prem- 
ises in  the  city  of  New  York.  The 
premises  were  sold  under  a  decree  of 
foreclosure  and  sale,  and  were  pur- 
chased by  the  appellants.  The  terms 
of  sale  provided  that  in  case  the  pur- 
chaser should  fail  to  complete  the 
sale,  the  premises  should  be  resold, 
and  the  purchaser  at  the  first  sale 
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fihould  be  liable  for  any  deficiency 
occurring  on  the  resale. 

Appellants  declined  to  complete 
their  purchase  on  the  ground  that 
there  existed  an  agreement  which 
restricted  the  owner  from  building 
on  a  certain  portion  of  the  premises, 
which  was  reserved  for  a  courtyard, 
and  from  using  a  steam-engine  on 
the  premises,  which  agreement  was 
not  disclosed  to  the  appellants  at  the 
time  they  bid  in  the  property,  and 
which  they  claimed  constituted  a  de- 
fect in  the  title. 

Plaintiffs  moved  to  compel  a  com- 
pletion of  the  sale,  and  the  Supreme 
Court  directed  judgment  that  appel- 
lants complete,  or  else  that  the  prop- 
erty be  resold,  and  they  charged  with 
the  deficiency.  This  judgment  was 
affirmed  by  this  Court  (66  N.  Y., 
193),  it  being  held  that,  in  the  ab- 
sence of  any  proof,  or  even  allega- 
tion that  the  agreement  objected  to 
by  the  appellants  diminished  the  value 
of  the  premises,  such  would  not  be 
assumed  to  be  the  case.  A  resale  of 
the  property  was  made  thereunder, 
subject  to  the  restrictions  of  the 
agreement,  and  the  premises  were 
sold  for  less  than  appellants'  bid. 

John  K.  Porter  and  EUyridge  T. 
Oerryy  for  applts. 

John  E.  Parsons^  for  respts. 

HeJdl  That  the  resale  should  have 
been  under  the  same  terms  of  sale  as 
those  npon  which  the  first  sale  was 
made;  that  the  resale  being  under 
different  terms,  it  would  not  afford 
a  just  measure  of  the  liability  of  the 
appellants;  that  it  appearing  that 
the  agreement  was  such  a  lieu  upon 
the  premises  as  seriously  affected  their 
value,  and  the  resale  having  been 
under  the  terms  of  said  agreement| 


the  appellants  were  not  liable  for  the 
deficiency. 

Plaintiffs  claimed  that  the  decision 
of  the  former  motion  was  an  adjudi- 
cation which  estopped  the  appellants 
from  raising  the  question,  or  claim- 
ing that  the  restrictions  in  the  agree- 
ment constituted  any  substantitd  ob- 
jection. 

Heldy  That  rules  applicable  to 
judgments  as  estoppels  are  not  appli- 
cable to  their  full  ext-ent  to  orders 
made  on  motions;  that  the  appel- 
lants were  not  estopped  by  the  order 
made  on  the  former  motion,  and  it 
was  proper  for  them  to  show  that  the 
restrictions  of  the  agreement  seriously 
affected  and  diminished  the  value  of 
the  property.  25  K  Y.,  203;  14 
Johns.  76;  1  Cow.,  601,  512,  481, 
495 ;  3  Eob.,  615 ;  33  Barb.,  650. 

Order  of  General  Term,  reversing 
order  of  Special  Term,  reversed,  and 
order  of  Special  Term  modified,  and 
as  modified,  affirmed. 

Opinion  by  RapaUoj  J,  All  con- 
cur, except  MiUer  and  Earlj  JJ.^  ab- 
sent 


MUNICIPAL    CORPORATIONS. 
LIMITATION. 
N.  Y.  CouBT  OF  Appeals. 
McGaffin,  respt.^  v.  The  City  of 
Cohoes,  appU. 
Decided  September  17, 1878. 

The  provisioii  of  the  charter  of  the  City  of 
Cohoes  that  **  no  aotion  against  the  city  on 
a  contract  ohligation  or  liability,  express  or 
implied,  shaU  be.  commenced  except  within 
one  year  after  the  cause  of  aotion  shall 
have  aocmed,"  does  not  apply  to  actions 
for  damages  occasioned  by  the  negligence 
of  the  corporation  in  not  keeping  its  aids* 
walks  in  good  condition. 

Affirming  S.  C,  5  W.  Dig.,  273. 

This  action  was  broaght  to  recover 
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damages  alleged  to  have  been  bub- 
tained  by  plaintifiE  in  consequence  of 
defendant's  negligence  in  not  keep- 
ing its  sidewalks  in  good  condition. 
The  injuries  were  received  Febru- 
ary 17, 1871,  and  this  action  was  com- 
menced March  11, 1872.  Defendant 
pleaded  a  special  statute  of  limitar 
tions.  Its  charter  provides.  Laws 
1869,  chap.,  912,  Title,  13,  §  5,  in  a 
title  which  treats  of  matters  relating 
to  city  expenditures  and  providing 
for  the  presentation  of  all  accounts, 
claims  and  demands  against  the  city 
for  audit  and  payment,  that  *^no 
action  against  the  city  on  a  contract 
obligation  or  liability,  express  or  im- 
plied, shall  be  commenced  except 
within  one  year  after  the  cause  of 
action  shall  have  accrued." 

Matthew  UdUy  for  applt. 

N.  P,  Hinmariy  for  respt. 

Held^  That  this  provision  does  not 
embrace  actions  for  tort,  and  is  not 
applicable  to  the  present  action ;  that 
it  was  intended  by  it  to  provide  for 
the  usual  expenditures  of  a  munici- 
pality, such  as  for  services  rendered, 
work  done  or  materials  furnished,  and 
the  like,  15  N.  Y.,  512  j  50  Barb., 
594;  that  the  words  "express  or 
implied"  used  in  said  section,  §  5, 
apply  only  to  contract  obligations, 
and  the  use  of  these  words  is  signifi- 
cant of  an  intent  to  confine  the  limi- 
itation  to  actions  upon  such  obliga- 
tions. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  afiirmed. 

Opinion  by  Church^Ch.  J, ;  Folger^ 
HapaUo  and  AnirevoB^  JJ.^  concur ; 
Handy «/!,  takes  no  part ;  Miller  and 
Earl^  JJ,y  absent 


BAILMENT.    LIEN. 

SUFBEMIB   COUBT  OF   PENNSYLVANIA. 

Matthias,  plff.  in  error^  v.  Sellers 
et  al,  defls,  in  error. 
Decided  May  6, 1878. 

Goods  depoeited  with  a  tradesman  or  artiaan 
for  manufaotare  or  repair  are  sabjeot  to  a 
speciflo  lien  for  the  work  done  on  them,  , 
whether  there  be  an  agreement  to  pay  a 
Btipalated  prioe  or  only  an  implied  oontraot 
to  pay  a  reasonable  prioe. 

This  lien  may  be  waived  by  a  special  agree- 
ment  as  to  the  time  or  mode  of  payment, 
bat  not  merely  by  an  agreement  for  the 
payment  of  a  fixed  sum. 

Action  of  replevin. 

In  the  fall  of  1872,  Sellers  &  Ea- 
dey,  the  plaintiffs  below,  entered 
into  an  agreement  with  Matthias,  the 
defendant,  to  furnish  him  with  tobac- 
co at  prices  that  were  specified. 
This  tobacco  was  to  be  worked  np  by 
the  defendant  into  cigars  of  such 
kinds  and  brands  as  the  plaintiff 
from  time  to  time  should  designate. 
Fixed  prices  for  the  manufacture  of 
the  cigars  according  to  their  quality 
were  to  be  allowed,  and  advances 
were  to  be  made  by  the  plaintiffs  to 
the  defendant  for  stamps  and  wages 
as  the  work  should  be  done  and  the 
cigars  be  delivered. 

On  the  6th  of  November,  1873,  the 
defendant  had  manufactured  90,000 
cigars,  which  were  in  his  possession. 
The  stamps  for  them  were  procured 
and  paid  for  by  the  plaintiffs,  who 
alleged  that  an  agreement  was  then 
made  with  the  defendant  by  which 
they  were  to  take  them  away  when 
stamped,  and  a  full  and  final  settle- 
ment was  afterwards  to  be  made. 
Upon  this  agi*eement  the  plaintiffs 
insisted  that  the  right  the  defendant 
possessed  to  retain  the  cigars  as  se- 
curity for  the  balance  due  for  their 
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manafacture  had  been  waived. 
There  was  conflicting  evidence  on 
this  branch  of  the  case,  the  defend- 
ant denying  the  existence  of  the 
supplementary  agreement,  but  the 
question  was  not  submitted  to  the 
jury. 

When  the  replevin  issued,  the  bal- 
ance of  the  account  of  the  plaintiffs 
against  the  defendant  was  $2585.40. 
This  sum  included  $450  paid  for 
stamps  on  the  6th  of  November,  1873, 
and  $54.65  paid  to  the  sheriff,  appar- 
ently for  expenses  in  the  action. 
The  value  of  the  90,000  cigars  the 
defendant  had  made  was  shown  by 
the  testimony  to  be  $2820.  Includ* 
ing  in  the  charges  against  him  the 
$54.65,  paid  to  the  sheriff,  there  was 
due  o  the  defendant,  therefore,  the 
sum  of  $234.60.  Suit  was  brought 
without  payment  or  tender  of  the 
amount,  and  the  Court  charged  at  the 
trial  that  the  existence  of  a  balance 
for  work  done  in  manufacturing  the 
cigars  did  not  defeat  the  right  of  the 
plaintiffs  to  maintain  the  action. 

Hdd^  Error.  It  has  long  been  a 
settled  rule  of  the  common  law  that 
goods  deposited  with  a  tradesman  or 
artisan  for  manufacture  or  repair 
are  subject  for  the  work  done  on 
them  to  a  specific  lien.  Though  the 
right  of  lien  probably  originated  in 
tliose  cases  in  which  thei*e  was  an 
obligation  arising  out  of  the  public 
employment  to  receive  the  goods,  it 
is  not  now  confined  to  that  class  of 
persons.  A  particular  lien  is  given 
by  the  common  law  to  any  one  who 
takes  property  in  the  way  of  his  trade 
or  occupation  to  bestow  labor  or  ex- 
pense upon  it.  And  it  exists  equally 
whether  there  be  an  agreement  to 
pay  a  stipulated  price  or  only  an  im- 


plied contract  to  pay  a  reasonable 
price,  2  Kent's  Com.  635 ;  the  right 
of  detaining  a  thing  until  the  money 
due  upon  it  be  paid  may  be  waived 
by  a  special  agreement  as  to  the  time 
or  mode  of  payment,  but  not  merely 
by  an  agreement  for  the  payment  of 
a  fixed  sum.  2  Selwyn  N.  P.,  640; 
See  also  2  W.  &  S.,  392. 

It  is  clear,  under  all  the  precedents, 
tliat  unless  the  defendant  has  waived 
his  lien  by  some  such  new  agreement 
as  that  which  the  plaintiffs  set  up  at 
the  trial,  he  had  tiie  right  to  retain 
the  cigars  in  controverey  until  he  was 
paid  for  the  work  he  had  done  in 
making  them. 

Judgment  reversed*  and  venire 
facias  de  novo  awarded. 

Opinion  by  Woodward^  J. 


EQUITABLE  MORTGAGE. 

N.  Y.  CouBT  OF  Appeals. 
Payne,  respt.,  v.   Wilson,  impl'd, 
&c.,  appU. 
Decided  September  17,  1878. 

P.,  the  owner  of  oertain  land,  entered  into  a 
oontomct  to  aeU  D.  a  part  thereof,  and  ad- 
Tanoe  money  to  build  thereon.  One  H.  en- 
tered into  a  oontract  with  P.  and  D.  to  sell 
D.  building  materials,  to  be  paid  for,  half  in 
cash,  and  the  other  half  in  a  first  mortgage 
on  one  of  the  houses.  P.  and  wife,  in  May, 
1872,  executed  and  delivered  to  H.  a  mort- 
gage, which  was  not  acknowledged.  In 
June  defendant  filed  a  mechanic's  lien  for 
materials  furnished.  The  mortgage  was 
afterwards  acknowledged  and  recorded.  In 
an  action  to  foreclose  the  mortgage,  JXsfai, 
That  an  equitable  mortgage  was  constituted 
by  the  attempt  to  give  a  mortgnj^e^  H., 
the  lien  of  which  was  prior  to  the  mechan- 
ic's lien,  and  that  such  equitable  lien  was 
not  waiyed  by  the  subsequent  acknowledg- 
ment. 

This  action  was  brought  for  the 
foreclosure  of  a  mortgage.    The  de- 
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fendant  W.  claimed  priority  under  a 
mechanic's  lien.  It  appeared  that  in 
July,  1871,  P.,  the  mortgagor,  entered 
into  a  contract  in  writing  with  one 
D.  to  sell  him  some  lots,  and  ad- 
vance money  to  build  thereon.  In 
September  following,  H.,  the  mort- 
gagee, entered  into  a  contract  with 
P.  and  D.,  to  sell  D.  building  mate- 
rials, for  one  half  of  which  they  were 
to  pay  cash,  and  for  the  other  half 
give  a  first  mortgage  on  one  of  the 
houses  and  lots,  without  specifying 
which  one.  Defendant  W.  also  fur- 
nished materials,  and  performed  work 
on  the  same  premises,  and  on  June 
19, 1872,  filed  a  mechanic's  lieu  there- 
on. On  August  9, 1872,  a  mortgage 
from  P.  and  wife  to  H.,  upon  the 
same  premises,  was  recorded.  This 
mortgage  was  dated  May  1, 1872,  and 
was  proved  to  have  been  delivered 
early  in  May,  1872,  bat  was  not  ac- 
knowledged or  attested  by  a  subscrib- 
ing witness  until  June  24,  1872. 

Theo.  F.  Jackson^  for  applt 

George  H.  Ch'annis^  for  respt. 

Held^  That  an  equitable  mortgage 
was  constituted  by  the  attempt  to 
give  a  mortgage  to  H. ;  that  the  lien 
of  this  mortgage  was  prior  to,  and  en- 
titled to  a  preference  over  the  mechan- 
ic's lien  of  defendant  W.  Miller  on 
Eq.  Morts.  1, 2 ;  1  Paige,  125 ;  21  N. 
Y.,  581 ;  22  Id.,  386. 

Also  held.  That  the  acknowledg- 
ment of  tlie  mortgage  to  H.,  after  the 
filing  of  W.'s  mechanic's  lien,  was 
not  a  waiver  of  the  equitable  lien. 
1  Paige,  20 ;  9  Cow.,  316 ;  7  Paige, 
509 ;  3  J.  Ch.,  466. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  for  plaintiff,  afBrmed. 

Opinion  by  FolgeVy  J,;  Churchy 
Ch.  e/l,  BapaUo  and  Andrewe^  JJ.^ 


concur.    Miller  and  Earl^  JJ.^  ab- 
sent 


CONSTEUCTION    OF    STAT- 
UTES.   EMINENT  DOMAIN. 

N.  Y.  Court  of  Appeals. 
In  re  application  of  the  Common 
Council  of  Brooklyn  in  the  opening 
of  North  Thirteenth  Street. 

Decided  March  26, 1878. 

By  ChAp.  883,  Laws  of  1873,  the  Common 
ConncU  of  Brooklyn  were  authorized  to 
oontinue  and  complete  North  13th  Street 
from  its  then  westerly  terminuB  *^  to  the 
East  Biyer  and  to  the  permanent  bulkhead 
line."  While  proceedings  under  that  act 
were  pending,  and  in  1873,  an  act  was 
passed  by  which  it  was  claimed  the  bulk- 
head line  was  extended  over  200  feet  be- 
yond  the  line  established  and  in  force  in 
1871.  Hdi,  That,  by  the  Act  of  1871, 
prorision  was  made  for  a  street,  not  to  the 
shore  of  the  river  as  it  existed  at  the 
time  of  its  passage,  but  as  it  might  exist 
either  by  change  in  the  natural  banks  or  in 
artificial  structures  erected  by  the  public 
for  the  purposes  of  commerce,  and  that  the 
proyisions  of  such  act  were  not  repealed  or 
modified  by  the  Act  of  1878. 

The  deed  under  which  one  of  the  appellants 
claimed  described  the  property  as  bounded 
by  seyeral  streets  including  North  18th 
Street,  and  also  oonyeyed  the  grantor's  in- 
terest in  those  streets  to  the  centre  line 
thereof  respectiyely,  adding,  '*  of  which 
streets  North  18th  Street  has  not  been 
opened  or  ceded  to  the  publia''  In  the 
deed  to  another  appellant  one  of  the  lines 
is  ^*  the  centre  line  of  a  parcel  of  land  called 
North  18th  Street,  although  not  opened  as  a 
street"  Appellants  claimed  compensation 
for  the  land  taken.  The  commissioners 
awarded  nominal  damages  on  the  ground 
that  the  land  had  been  dedicated  or  in  some 
way  appropriated  to  the  use  of  the  public  as 
a  street,  before  appellants  became  the 
owners.  Held^  That  the  deeds  contained  a 
dear  recognition  of  the  right  of  the  public 
to  the  strip  of  land  as  a  street,  and  if  it  was 
not  in  fact  a  legal  highway,  the  onui  was 
upon  the  claimants  to  show  that  it  was  not 
in  fact  a  street  by  dedication  or  otherwise. 
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Proceedings  were  instituted  by  the 
Common  Council  of  the  City  of 
Brooklyn,  in  1872,  under  chapter 
833,  Laws  of.  1871,  by  which  they 
were  "  authorized  and  empowiBred  to 
open,  continue,  and  complete  to  the 
East  River  and  to  the  permanent 
bulkhead  line,"  North  13th  Street 
fix)m  First  Street,  the  then  westerly 
terminus  of  said  North  13th  Street. 
While  these  proceedings  and  the  ap- 
praisal of  the  damages  to  the  land- 
owner were  pending  before  the  com- 
missioners. Chapter  334,  Laws  of 
1873,  was  enacted,  which  it  was 
claimed  extended  the  bulkhead  line 
over  200  feet  beyond  the  line  estab- 
lished by  the  act  in  force  at  the  time 
of  the  passage  of  the  Act  of  1871, 
to  wit,  by  Chapter  763,  Laws  of  1857. 

By  Chapter  606,  Laws  of  1865,  the 
description  of  the  bulkhead  line  and 
pier  line  adjacent  to  the  shores  of  the 
port  of  New  York,  as  established  by 
the  Act  of  1857,  were  amended  so  as 
to  locate  the  bulkhead  line  as  now 
permanently  fixed  by  the  Act  of 
1873. 

The  appellants,  land  -  owners, 
claimed  that  the  Act  of  1873  oper- 
ated as  an  implied  i*epeal  of  the  act 
under  which  the  proceedings  were 
instituted.  The  Act  of  1873  did  not 
in  terms  repeal  the  Act  of  1871. 

jE  p.  Wheeler^  for  applts. 

Wm.  C,  De  Witt,  for  respt. 

Seldj  That  it  was  the  intention  to 
open  the  street  as  a  public  highway 
to  the  waters  of  the  East  River  and 
the  artificial  shores  established  by  the 
bulkhead  line,  and  the  purposes  of 
the  Act  would  not  have  been  accom- 
plished by  resting  the  street  at  the 
bulkhead  line  of  1857 ;  that  whether 
the  Act  of  1873  for  the  first  time 


established  the  permanent  bulkhead 
lino  as  now  located,  or  merely  com- 
pleted and  perfected  that  which  bad 
been  intended  under  the  Act  of  1865, 
was  immaterial ;  that  the  Act  of  1873 
did  not  repeal  or  modify  the  provi- 
sions of  the  Act  oi  1871 ;  that  the 
authority  given  by  the  latter  act  to 
open  the  street  to  the  East  River  and 
the  bulkhead  line  made  provision  for 
a  street  not  to  the  shore  of  the  river 
as  it  existed  at  the  time  of  its  pas- 
sage, but  as  it  might  exist  either  by 
change  in  the  natural  banks,  or  in 
the  artificial  structures  erected  by 
the  public  for  the  purposes  of  com- 
merce ;  that  the  bulkhead  line  being 
changed  before  the  opening  of  the 
street,  the  law  carried  the  street  to  Uie 
river  line,  and  had  the  line  been 
changed  after  the  street  had  been 
opened  and  improved,  the  public 
would  have  had  a  right  of  way  to  the 
river. 

Grants  of  land  may  be  by  fixed 
and  permanent  monuments  or  by 
shifting  boundaries,  and  whether  fixed 
or  shifting  depends  upon  the  con- 
struction of  the  deeds  and  the  inten- 
tion of  the  parties. 

The  same  rule  applies  in  the  inter- 
pretation of  a  statute. 

It  was  objected  by  the  appellants 
that  compensation  should  have  been 
made  to  the  owners  of  the  land  cov- 
ered by  the  street  Nominal  damages 
only  were  given  upon  the  ground 
that  the  land  had  been  dedicated  or 
in  some  way  appropriated  to  the  use 
of  the  public  for  a  street  before  the 
present  claimants  became  the  owners, 
and  that  they  therefore  had  only  a 
nominal  interest  therein.  The  deed 
under  which  P.,  one  of  the  appellants, 
claimed^  bounds  the  lands  conveyed 
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by  Beveral  streets,  including  North 
13th  Street,  and  by  a  separate  clause 
conveys  the  interest  of  the  grantors 
in  the  several  streets  lying  in  front  of 
and  adjacent  to  the  plot  conveyed  to 
the  centre  lines  thereof  respectively, 
and  adds :  ^^  of  which  streets  North 
13th  Street  has  not  been  opened  or 
ceded  to  the  public."  In  the  deed  to 
the  appellant  K.,  one  of  the  lines 
granted  is  "  the  centre  line  of  a  par- 
cel of  land  called  North  13th  Street, 
although  not  opened  as  a  street." 
There  was  no  evidence  to  establish  a 
withdrawal  of  the  dedication  before 
acceptance.  It  appeared  that  in 
1871  the  land  covered  by  the  street 
was  inclosed  by  the  appellants,  but 
whether  before  or  after  the  passage 
of  the  Act  of  1871,  directing  the 
opening  of  the  street,  was  not  shown. 
No  evidence  appeared  upon  the 
record  as  to  the  authority  by  which 
the  land  was  designated  as  a  street, 
or  whether  it  was  at  any  time  so  ded- 
icated, or  whether  it  was  laid  down 
as  a  street  upon  any  map. 

Held^  That  the  deeds  contained 
clear  recognitions  of  the  right  of  the 
public,  either  existing  or  inchoate,  to 
the  strip  of  land  as  a  street,  and  if  it 
was  not  in  fact  a  legal  highway,  the 
onus  was  upon  the  claimant  for  com- 
pensation for  its  actual  appropriation 
as  a  street  to  show  that  it  was  not  in 
fact  a  street  by  dedication  or  other- 
wise, and  the  commissioners  having 
adjudged  that  the  land  had  been  dedi- 
cated as  a  street,  the  record  disclosing 
no  facts  to  impeach  their  judgment, 
their  decision  will  be  sustained. 

The  decision  of  the  commissioners 
allowing  nominal  damages  was  not 
error. 

Order  of  General  Term^  affirming 


order  confirming  report  of  commis* 
sioners,  affirmed. 

Opinion  by  AUerij  J.  All  concur, 
except  RapaUoj  «/*.,  who  concurs  as 
to  right  to  extend  street,  and  dissents 
as  to  that  part  denying  compensation 
on  ground  of  dedication. 


FALSE  PRETENCES. 
N.  Y.   SuPBEMB  Court.      General 
Term.    First  Dept. 
Gnstavns  Abbott,  plf,  in  error j  v. 
The  People,  &c.,  deft  in  error. 
Decided  October  31, 1878. 

The  plaintiff  in  error  called  npon  a  firm  of  dry 
goods  merchants  to  purchase  goods,  and  be- 
ing questioned  ^th  reference  to  his  peou- 
niarj  responsibilltj,  represented  to  one  of 
the  firm  that  he  commenced  business  with 
$30,000  capital ;  that  his  capital  was  un- 
impaired ;  that  he  did  not  owe  at  the  time 
more  than  $35,000.  The  goods  were  sold 
plaintiff  in  error  upon  such  statement.  As 
a  matter  of  fact  the  evidence  in  behalf  of 
the  people  showed  that  at  the  time  of  the 
purchase  of  the  goods  the  plaintiff  in  error 
owed  about  $96,000,  and  that  he  failed 
less  than  three  months  afterwards  owing 
$150,000,  and  his  assets  amounted  to  about 
$30,000. 

Hddy  That  the  evidence  was  sufficient  to  sus- 
tain the  conviction  of  the  crime  of  obtaining 
goods  by  false  pretencea 

Error  to  the  General  Sessions  to 
review  the  conviction  of  the  plaintiff 
in  error  of  the  crime  of  obtaining 
goods  by  false  pretences. 

The  false  pretences  alleged  in  the 
indictment  are  that  plaintiff  in  error 
stated  on  or  about  September  1, 
1875,  to  Frederick  D.  Blake,  on.  the 
occasion  of  buying  goods  of  Blake, 
that  he  had  begun  business  with 
$30,000  capital.  That  the  capital 
had  not  been  impaired,  and  that  he 
did  not  at  the  time  owe  more  than 
$35,000.  Evidence  of  the  foregoing 
statements  made  by  the   plaintiff  in 
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error  at  the  time  of  purchasing  goods 
appeared  at  the  trial. 

The  sworn  schedules  of  plaintiff  in 
error,  filed  in  proceedings  in  bank- 
ruptcy, commenced  in  November, 
following  this  purchase  in  September, 
were  introduced  in  evidence  to  show 
the  condition  of  his  capital,  his  assets 
and  debts  and  liabilities  on  the  first 
or  second  of  September,  the  date  of 
making  the  pretences  and  obtaining 
the  goods.  This  evidence  was  ob- 
jected to  and  exception  taken  to  its 
admission. 

Plaintiff  was  introduced  as  a  wit- 
ness in  his  own  behalf,  and  given  an 
opportunity  of  correcting  and  explain- 
ing the  statements  in  the  schedules. 

From  the  schedules  introduced  it 
would  appear  that  his  liabilities  were, 
on  the  Ist  of  September,  when  the 
pretences  were  made,  some  $96,000, 
and  which  had  been  increased  to  De- 
cember 1st,  or  when  the  schedules 
were  made  up  to  $150,000  and  the 
assets  amounted  to  almost  $30,000. 

At  the  close  of  the  trial,  upon  a 
plea  of  not  guilty,  the  plaintiff  in 
error  offered  a  special  plea  to  the  ju- 
risdiction of  the  Court,  upon  the 
ground  that  the  United  States  had 
exclusive  jurisdiction  of  the  offence. 

No  name  of  counsel  given. 

B.  K.  Phelps^  for  People. 

Sddy  It  cannot  need  the  citation 
of  authority  to  show  that  such  repre- 
sentations were  material  and  of  a 
character  and  tendency  to  induce  a 
credit  upon  the  purchase  of  goods. 

That  the  evidence  given  upon  the 
trial  was  amply  sufficient  to  warrant 
the  jury  in  finding  that  the  represen- 
tations were  believed  and  principally 
if  not  wholly  relied  upon  by  Blake, 
who  upon  such  belief  sold  and  deliv- 


ered the  goods,  and  that  the  repre- 
sentations were  false  to  the  knowledge 
of  the  plaintiff  in  error,  and  that  he 
made  tliem  with  intent  to  and  did 
obtain  the  goods  by  means  of  them, 
and  with  the  intent  to  defraiid  Blake. 

The  declarations  contained  in  the 
bankruptcy  schedules  were  unexcep- 
tionable evidence  against  the  declar- 
ant 

It  is  doubtful  whether  the  plea 
with  respect  to  tlie  jurisdiction  of  the 
Court  is  in  the  case  so  as  to  be  con- 
sidered. 

Even  if  the  general  principle  was 
as  claimed  by  the  counsel  for  the 
plaintiff  in  error,  viz. :  that  where 
the  United  States  declares  a  certain 
act  criminal,  its  jurisdiction  over  that 
crime  is  exclusive,  that  this  case  is 
not  at  all  subject  to  that  rule. 

The  false  pretences  as  defined  by 
the  United  States  Statute  was  not  the 
false  pretence  set  forth  in  the  indict- 
ment in  this  case.  The  State  statute 
is  general  while  the  United  States 
Statute  relates  to  but  a  single  and 
specific  false  pretence. 

The  plaintiff  in  error  was  justly 
convicted  and  no  error  committed 
upon  the  trial. 

Conviction  affirmed. 

Opinion  by  Potter  J.  /  InffoRs^  e/I, 
concurring.       

LIABILITY  OF  TRUSTEES. 

N.  Y.  SiiPRKMB   Court.      Gbnerai. 

Term.    First  Dept. 

In  the  matter  of  the  last  will  and 
testament  of  James  Foster,  Jr.,  and 
the  petition  of  Mary  E.  Whittlesey. 

Decided  October  31, 1878. 

The  qaestion  as  to  whether  in  eqnity  cases  a 
petition  or  action  is  the  appropriate  remedy 
mast  be  left  mainly  to  the  sonnd  discretion 
of  the  Court  to  be  exercised  in  view  of  the 
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oiroiuiiBtanoes  of  the  partkmlar  case.  No 
anTaiying  role  can  be  laid  down. 

The  omission  to  invest  trust  funds  in  the  man- 
ner required  by  law,  charges  the  trustee 
only  in  the  case  seourily  which  he  does 
take  fails  to  produce  the  money. 

It  is  not  indispensable  that  the  liabilily  of  all 
the  trustees  should  be  tested  or  established 
in  a  single  prooeeding. 

Ordinarily  one  trustee  is  not  liable  for  the 
negligence  or  misoondnot  of  his  oo-tmstee. 

Appeal  by  Antoinette  E.  Hoqaet 
executrix,  &c.,  of  Anthony  L.  Ho- 
qnet,  deceased,  from  the  order  herein 
coufimiing  the  report  of  a  referee. 

This  is  a  proceeding  by  petition 
for  the  purpose  of  obtaining  an  ac- 
counting  by  Anthony  L.  Hoquet  as 
tnistee  nnder  the  last  will  of  James 
Foster,  Jr.,  and  thereby  to  establish 
a  personal  liability  against  Hoquet 
growing  out  of  an  alleged  misman- 
agement of  the  trust 

The  petitioner,  who  is  one  of  the 
beneficiaries  under  the  last  will  of 
James  Foster,  Jr.,  seeks  to  charge 
Hoquet  mainly  on  the  ground  of  a 
breach  of  his  duty  in  investing  the 
fund  without  proper  security. 

James  Foster,  Jr.,  died  in  the  year 
1854,  leaving  a  last  will  by  which  he 
gave  in  trust  to  Gabriel  Mead  and 
William  A.  Carter  $30,000,  the  in- 
come of  which  he  directed  paid  to 
his  daughter,  Mary  E.  Foster,  now 
Mary  E.  Whittlesey,  during  her  natu- 
ral life,  and  the  principal  at  her  de- 
cease to  her  lawful  issue,  &c.  Mead 
and  Carter  refused  to  execute  the  trust 
and  were  discharged,  and  A.  L.  Ho- 
quet and  Andrew  C.  Getty  were  ap- 
pointed trustees  by  the  Court  in  1856. 
Hoquet  received  the  $30,000  in  cash, 
and  assumed  the  exclusive  care  and 
control  thereof.  After  Hoquet  had 
manasred  the  fund  for  a  considerable 


and  under  the  direction  of  the  Court 
turned  over  such  securities  as  he  had 
to  Getty,  his  co- trustee.  Another 
trustee  was  substituted  in  place  of 
Hoquet  Among  other  things  turned 
over  by  him  upon  his  discbarge  was 
a  note  made  by  Henry  Hoquet  for 
$5,000,  which  was  subsequently  paid 
by  the  maker. 

Proceedings  being  taken  for  that 
purpose,  the  order  dischai^ing  He 
quet  was  vacated.  This  was  done 
during  the  pendency  of  the  proceed- 
ing. A.  L.  Hoquet  died  during  the 
proceeding,  and  the  same  was  re- 
vived and  continued  against  his  legal 
representatives.  A  large  portion  of 
the  fund  was  lost  by  the  trustee  to 
whom  the  same  was  delivered  by 
Hoquet  At  least  part  of  the  securi- 
ties did  not  bring  the  money. 

The  appellant  urged  upon  this  ap< 
peal  that  a  petition  was  an  inappix>- 
priate  remedy  in  this  case,  and  the 
Couii;  had  no  jurisdiction  (p  proceed 
by  petition. 

J.  M,  Van  Cott^  for  applt 

Chas.  TF.  Dayton^  for  respt. 

ndd^  It  is  difficult  if  not  impo^i- 
ble  to  indicate  an  unvarying  rule  by 
which  to  determine  in  equity  cases 
when  proceeding  by  an  action,  in- 
stead of  a  petition,  is  indispensable. 
This  must  be  mainly  left  to  tlie  sound 
discretion  of  the  Court,  to  be  exercised 
in  view  of  the  circumstances  of  tlie 
particular  case.  There  is  in  this  case 
no  practical  difficulty  in  determining 
the  questions  involved  and  settling 
the  rights  of  the  parties  by  this  form 
of  proceeding. 

It  is  not  indispensable  that  the 
liability  of  the  other  trustees  be  de- 
termined in  this  proceeding.     Barb.. 


period  he  was  discharged  as  trustee,  1  Chy.  Pr.,  vol.   2,  Eev.  Ed.,  p.  579  j 
Yd.  7— :ia  18. 
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Ilarrison's  Chy.,  vol.  2,  p.  25;  10 
Johns.,  607,  521 ;  41  N.  Y.,  117;  2 
Barb.,  446,  34  N.  Y.,  555 ;  9  N.  Y., 
176  ;  48  N.  Y.,  41. 

Tiiat  the  facts  established  upon  the 
hearing  show  a  disregard  of  the  rule 
prescribed  by  the  conrts  in  regard  to 
the  investment  of  trust  funds.  If 
the  trustee  departs  from  such  rule  he 
does  so  at  his  peril,  and  becomes  per- 
sonally responsible  for  any  loss  occa- 
sioned thei'eby.  If  Hoquct  had  passed 
over  to  his  successors  money  or  such 
securities  as  the  law  requii-ed,  he  could 
properly  claim  exemption  from  lia- 
bility for  any  loss  which  subsequently 
occurred  to  the  fund,  but  having  de- 
livered such  securities  as  the  law  did 
not  recognize  as  a  valid  investment, 
he  continued  responsible  for  the  se- 
curity of  the  fund  until  it  became 
legally  invested  or  converted  into 
money.  The  formal  discharge  of 
Anthony  L.  Hoquet  should  not  have 
the  effect  under  the  circumstances  to 
shield  him  or  his  estate  fix>m  liabil- 
ity. The  cestui  que  trust  was  not  in- 
formed as  to  the  management  of  the 
trust  by  Anthony  L.  Hoquet,  and  she 
should  not  be  chargeable  with  the 
knowledge  which  the  attorney  Genet 
possessed  in  regard  to  the  matter.  68 
N.  Y.,  529, 540. 

In  reference  to  the  note  of  $5,000, 
made  by  Henry  Hoquet,  the  referee 
finds  that  it  was  delivered  with  the 
other  securities  to  Getty  the  trustee, 
and  that  it  was  subsequently  paid  by 
the  maker* 

The  delivery  of  such  note  to  Getty 
under  the  order  of  the  Court,  coupled 
with  the  actual  payment  thereof,  had 
the  effect  to  free  Anthony  L.  Hoquet 
fix)m  all  liability  for  the  portion  of 
the  fund  embraced  in  such  note. 


The  subsequent  diversion  of  the 
note  by  Getty  or  his  associate  trustee 
Genet  should  not  have  the  effect  to 
charge  Anthony  L.  Hoquet,  any  more 
than  if  he  had  paid  over  the  money 
and  the  same  had  been  lost  in  conse- 
quence of  the  negligence  or  miscon- 
duct of  such  trustee. 

The  omission  to  invest  trust  funds 
in  the  manner  required  by  law 
charges  the  trustee  only  in  case  the 
security  which  he  does  take  fails  to 
produce  the  money.  In  this  case  no 
such  result  followed,  as  the  note  was 
paid. 

The  estate  of  Anthony  L.  Hoquet 
should  not  be  held  liable  for  that 
portion  of  the  fund  embraced  in  said 
note  of  Henry  Hoquet  The  order  of 
the  Special  Term  confirming  the  re- 
port of  the  referee  should  bo  modi- 
fied by  affirming  it  in  all  respects,  ex- 
cept in  regard  to  the  portion  of  the 
fund  embraced  in  the  note  of  Henry 
Hoquet ;  ha  to  that  it  should  be  re- 
versed. Neither  party  should  have 
costs  of  this  appeal,  as  neither  wholly 
prevails. 

Opinion  by  IngdUa^  P.  J. ;  Potter, 
J.y  concurring. 


FIEE  INSUEANCE.    EXPERTS. 

N.  Y.  Court  of  Appeals. 
Coniish,  reapt,  v.  The  Farm  Build- 
ings Fire  Ins.  Co.,  appU, 
Decided  September  .17, 1878. 

Wheze  a  policy  oontains  no  proTiaon  «a  to  oo- 
capan<7  of  the  insured  premises,  the  ques- 
tion as  to  whether  the  non-ocoupancj  there- 
of inoreased  the  zisk  within  the  meaning  of 
a  provision  in  the  poU<7  that  snoh  an  in- 
orease,  without  consent  of  the  company, 
would  render  the  poli^  void,  is  one  of  fact 
for  the  jury,  although  the  evidence  of  ex- 
perts on  the  subject  is  uncontradicted. 

Whether  the  testimony  of  experts  is  neoesaaiy, 
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and  should  be  oontroUing,  miut   depend 
somewhat  on  the  faets  in  each  case. 
Affirming  8.  0.»  4  W.  Dig.,  869. 

This  was  an  action  npon  a  policy 
ci  inBarancBy  issued  by  defendant 
npon  plaintiff's  dwelling-honse  and 
bam,  and  certain  of  their  contents. 
The  policy  contstined  no  provision  in 
relation  to  the  occupation  of  tlie 
premises,  but  provided  that  **  any  in- 
crease of  hazard  or  material  change 
sliall  avoid  this  policy  without  con- 
sent indorsed  hei-eon."  At  the  time 
the  insurance  was  effected,  the  prem- 
ises were  occupied  by  a  tenant,  who 
snbsequently  moved  away,  and  they 
remained  unoccupied  for  several 
weeks  nntil  the  fire  occurred,  with- 
out any  notice  to  defendant,  who 
claimed  that  leaving  the  premises  un- 
occupied constituted  an  increase  of 
hazai-d  and  material  change,  which 
avoided  the  policy.  Three  persons 
engaged  in  the  business  of  insurance 
were  called  as  witnesses  by  defendant, 
who  testified  that  unoccupied  build- 
ings wei*e  more  exposed  to  the  hazard 
of  fire  than  if  occupied,  and  were 
classed  as  more  hazardous.  No  evi- 
dence was  introduced  by  plaintiff  di- 
rectly contradicting  these  witnesses, 
but  plaintiff  gave  evidence  showing  the 
location  and  condition  of  the  property, 
and  the  character  of  the  neighbor- 
hood. The  judge  submitted  to  the 
jury  the  question  whether  there  had 
been  a  material  change  or  increase  of 
hazard,  and  defendant  excepted. 

Samuel  Earl^  for  applt. 

IL  C,  King9bury^  for  respt. 

ndd^  No  error.  That  the  question 
of  increase  of  risk  was  one  of  fact,  12 
Johns.,  613;  6  Hill,  10;  6T  N.  Y., 
274 ;  2  Id.,  43 ;  that  the  fact  that  the 
evidence  of  the  experts  was  uncon- 


tradicted did  not  relieve  the  jury 
from  passing  upon  this  question. 

Leitch  V.  At  Mut.  Ins.  Co.,  66  N. 
Y.,  108,  distinguished. 

Also  hdd.  Whether  the  testimony 
of  experts  is  necessary,  and  should 
be  controlling,  must  depend  some- 
what upon  the  facts  in  each  case. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  HapaUOy  J.  ;  Churchy 
Ch.  J,y  Folger  and  AndrewSy  JJ,^ 
concur.  MUler  and  IJarLy  JJ.^  ab- 
sent. 


MERGER. 
N.  Y.  CouKT  OF  Appeals. 

Bostwick,    apj>U.j   v.    Fraakfield, 
respt 
Decided  June  21, 1878. 

Defendant  in  1870  leased  oerfcain  premifiea 
for  three  years  to  one  T.,  who  entered  into 
possession.  Defendant  afterward  entered 
into  a  oontraot  for  the  sale  of  the  same 
premises  to  T. ,  the  contract  proTlding  that 
it  shonld  be  carried  out  by  a  specified  time, 
or  be  noU  and  void.  T.  failed  to  carry  out 
the  contract  at  the  time  specified,  and  af  tier- 
wards  paid  up  some  back  rent,  and  prom- 
ised to  pay  aU  he  owed  on  the  lease.  JIdd, 
That  the  lease  did  not  become  merged  in. 
the  oontraot  of  sale,  and  that  T/s  right  un- 
der such  contract  was  only  an  equitable  one 
which  became  forfeited  on  his  failure  to 
perform. 

AfiBrming  S.  C,  6  W.  Dig.,  269. 

This  action  was  brought  to  enforce 
an  alleged  equitable  lien  npon  certain 
premises  in  New  York  City,  and  the 
complaint  demanded  payment  of  the 
amount  advanced  by  plaintifiF,  or  for 
a  sale  of  the  property,  and  the  satis- 
faction of  a  lien  of  defendant  there* 
on,  and  payment  Jx>  plaintiff  of  the 
residue.  It  appeared  that  defendant 
leased  to  one  T.,  for  three  yeara  from 
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June  1, 1870,  the  premises  in  ques- 
tion, and  that  T.  entered  into  posses- 
sion of  them,  and  erected  a  church 
thereon  with  defendant's  knowledge 
by  means  of  gifts  and  loans  made  to 
him.  On  April  8,  1871,  a  contract 
for  the  sale  to  T.  of  said  premises  was 
made,  which  provided  for  a  payment 
in  cash  on  the  passing  of  the  title,  and 
that  unless  the  contract  was  carried 
out  by  June  1,  1871,  it  should  be 
null  and  void.  T.  failed  to  carry  out 
the  contract  at  the  date  specified,  and 
subseqnent  to  the  contract  of  sale  paid 
$600  on  account  of  rent  under  the 
lease,  and  also  promised  to  pay  all  the 
rent  he  owed  upon  the  lease.  There 
was  no  clause  in  the  contract  of  sale 
as  to  the  possession  of  the  premises. 
TF7/1.  Peetj  for  applt 

Chas.  Tracy  J  for  respt. 

Heldy  That  plaintiff  could  not  main  - 
tain  this  action;  that  the  lease  did 
not  become  merged  in  the  contract  oi 
sale,  and  the  right  of  T.  thereunder 
was  only  an  equitable  one  which  be- 
came forfeited  on  his  failure  to  per- 
form.   6  Cow.,  270. 

In  equity  the  rule  of  law  that  where 
a  greater  and  less  estate  meet  and 
coincide  in  the  same  person  and  the 
same  right,  the  less  estate  is  merged, 
and  the  equitable  is  merged  in  the 
legal,  is  not  inflexible,  and  depends 
upon  the  express  or  implied  intention 
of  the  person  in  whom  the  estates 
unite,  whether  the  equitable  estate 
shall  merge  in  the  legal  estate  oi 
still  be  kept  alive.  2  Cow.,  246 ;  1 
Barb.,  512 ;  15  Id.,  9 ;  19  Id.,  604 ; 
68N.  Y.,345. 

The  equitable  doctrine  which  treats 
one  who  has  contracted  to  purchase 
land  as  the  owner,  cannot  be  applied 
when  the  intention  of  die  parties  is 


clearly  adverse  to  any  such  presump- 
tion. 

Judgment  of  General  Tenn,  revers- 
ing judgment  for  plaintiff,  afiirmed. 

Opinion  by  MiMer^J.    All  concur. 


RAILEOAD    CPMPANIES. 
PROCEEDINGS  TO  AC- 
QUIRE  LAND. 
N.  Y.   SupjtEMB  Court.      Geiiivbai. 
Tkbsi.     Third  Dispt. 
Hannah  Allen,  respLj  v.  The  CTtica 
[.  &  E.  RR  Co.,  apj>lt. 
Decided  September,  1878. 

Panaant  to  the  General  Railroad  Act,  defend- 
ant senred  upon  plaintiff  a  petition  to  ac- 
quire her  lands,  and  notice  of  presentation 
thereof.  The  map,  filed  by  the  defendants 
in  the  County  Glerk^s  office,  of  the  route  or 
location  of  the  railroad,  did  not  indode 
plaintiff*B  lands.  The  petition  served,  how- 
ever, aUeged  that  these  lands  were  required 
for  the  constmotion  of  the  road.  The 
plaintiff  did  not  appear  at  the  time  ap- 
pointed, in  the  notice  aoompanyfbg  the  peti- 
tion. Held,  That  the  Court  acquired  jarta- 
diction ;  that  the  defendants  had  title,  and 
that  plaintiff  was  concluded  by  her  failure 
to  appear  and  contest  the  allegations  of  the 
petition. 

Failure  to  show  that  plaintiff  was  serred  with 
notice  of  application  for  confirmation  of  the 
report  of  the  commissioners  will  not  vitlaM 
the  proceedings,  when  juriadioticHi  of  the 
person  and  subject-matter  has  been  acquired. 

The  complaint  alleged  that  tlie 
plaintifiF  was  the  owner  of  a  certain 
piece  of  land;  that  the  defendants, 
by  virtne  of  proceedings  under  tlio 
General  Railroad  Act,  entered  npon, 
and  took  possession  thereof,  and  it 
iisks  that  these  proceedings  be  de- 
<jlared  void,  and  that  plaii^tiff  recovei 
l>o68e68ion  and  damages.  The  defects 
iUegcd  were  that  no  notice  of  tlie  fil« 
ing  of  the  maps  or  profile  was  given 
plaintiff,  and  that  no  notice  of  the  ap< 
plication  for  confirmation  of  the  r^ 
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port  of  the  commissioners  was  given 
plaintiff.     The  answer  alleged  that 
the  proceedings  were  regular,  and  set 
them  oat  at  length.    On  the  trial  the 
Oonrt   directed   a  yerdict    that    the 
plaintiff  recover  possession  and  nomi- 
nal   damages.     The    defendant  ap- 
peals. 
Mcurcus  Lyonj  for  applt. 
M.  M.  Watersy  for  respt 
Lbabnicd,  p.  J. — ^By  the  map  of  the 
original  location  of  the  railroad,  as 
filed  in  the  clerk's  ofiice,  the  railroad 
did  not  embrace  any  of  the  lands 
described  in  the  petition  to  acquire 
title   and  now  in  dispnte;  and  the 
plaintiff  insists  that  this  fact  defeats 
the  title  obtained  by  the  statutory 
proceedings.    This  is  not  so.     If  the 
plaintiff  when  served  with  the  peti- 
tion for  the  acquiring  title  to  her 
lands  had  appeared  at  the  time  ap- 
pointed in  the  notice,  she  miglit  tlien 
have  shown,  if  the  fact  were  so,  tliat 
no  location  of  the  road  had   been 
properly  made  which  included  her 
lands.     The  petition  served  on  her 
alleged  that  the  line  had  been  sur- 
veyed, the  map  filed,  the  road  located, 
and  that  the  land  in  question  was  re- 
quired for  the  purpose  of  construct- 
ing and  operating  said  road.    Tliese 
allegations  plaintiff  miglit  have  con- 
tested, but  not  having  done  so  they 
must  be  taken  as  established  against 
her.  21  How.,  435 ;  5  N.  Y.,  440 ;  43 
N.  Y.,  143.    The  proceedings  were 
before  this  Court,  not  as  a  Court  of 
limited    jurisdiction.       Jurisdiction 
having  been  acquired,  the  proceed- 
ings cannot  be  assailed  collaterally, 
29  N.  Y.,  106;  64  N.  Y.,  62;  nor 
can  it  be  necessary  to  show,  where  the 
proceedings  are  attacked  collaterally, 
that  the  notice  of  motion  for  confir- 


rnation  was  served.  It  is  only  a  step 
in  the  proceeding,  and  may  be  given 
"  to  the  parties  or  their  attorneys,  ac- 
cording to  the  rules  and  practice  of 
the  Court,''  §  17,  General  Railroad 
Act  Jurisdiction  of  the  parties  and 
of  the  subject-matter  is  acquired  by 
service  of  the  petition  and  notice  of 
its  presentation.  The  notice  of  con- 
firmation is  a  matter  of  practice. 
The  plaintiff  knew  of  the  amount  of 
the  award  soon  after  it  was  made,  and 
she  knew  that  in  pursuance  thereof, 
the  defendants  soon  afterward  took 
possession  of  the  land.  We  do  not 
think  any  want  of  jurisdiction  has 
been  shown  which  authorized  the 
Court  to  direct  a  verdict  for  the 
plaintiff. 

Judgment  reversed,  and  new  trial 
granted.    Costs  to  abide  event. 

Boardman  and  Tajppan^  cTL/*.,  con- 
cur. 


EVIDENCE.    INTEREST. 

N.  Y.  CouBT  OF  Appeals. 

Smith,  respt^    v.  Bodiue    et    al., 
applU, 

Decided  May  28, 1878. 

Plaintiff  was  employed  by  defendants  as  a 
aalesman  nnder  an  agreement  bj  which 
they  agreed  to  pay  him  a  oertain  per xit- 
age  of  the  profits  of  the  business.  In  an 
aoUon  to  reoorer  for  plaintiff^s  services  the 
oomplaint  was  for  a  spedflo  amount,  and 
the  answer  contained  a  set-off  of  demands 
for  moneys  paid  on  aoconnt  of  over-drafts, 
MiBldy  That  evidence  showing  the  state  of  the 
accounts  between  the  parties  was  admissi- 
ble, and  would  not  constitute  a  variance 
from  the  pleadings  nor  change  the  cause  of 
action. 

Plaintiff  deposited  moneys  with  defendants 
during  1865  and  1866.  It  appeared  that 
during  1866  the  moneys  received  by  him 
fax  exceeded  the  moneys  deposited  and  his 
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share  of  th«  profits  for  that  year.    EM.  |  from  the  interest  held  to  lie  due  de- 

That  defendants  were  ezxtitled  to  interest  oA 


sach  monqrs. 

This  action  was  brought  to  recover 
for  services  rendered  by  plaintiff  as 
a  salesman  for  defendant,  for  which 
he  was  to  neceive  a  certain  percent- 
age of  the  profits  realized  from  die 
business.  The  complaint  was  for  a 
specific  amount  The  answer  con- 
tained a  set-off  of  demands  for  mon- 
eys paid  on  account  of  plaintiff's  ser- 
•vices  and  for  overdrafts  by  him. 
Upon  the  trial  before  the  referee 
evidence  was  introduced  showing 
how  the  accounts  between  the  pjEu*- 
ties  stood. 

Wm.  II.  ArnouXj  for  applts. 

Edgar  S.  Van  WinMe^  for  respt 

Heldy  No  error ;  that  the  evidence 
as  to  the  accounts  did  not  constitute 
a  variance  from  the  pleadings  or 
change  the  cause  of  action ;  that 
plaintiff  was  not  a  partner,  and  he 
was  not  obliged  to  bring  an  action 
in  equity  for  an  accounting.  68  N.  Y., 
272. 

Man.  B.  &  M.  Co.  v.  Sears,  45  N. 
T.,  797 ;  Arnold  v.  Angell,  62  Id., 
508,  distinguished. 

The  referee  allowed  interest  on 
moneys  deposited  by  plaintiff  with  de- 
fendants during  1865  and  1866,  and 
on  the  balance  due  plaintiff  at  the 
close  of  1865  to  Dec.  31,  1866«  It 
appeared  that  the  moneys  received  by 
plaintiff  during  the  year  1866  fai' 
exceeded  the  moneys  deposited  and 
the  profits  to  which  he  was  entitled 
during  tliat  year. 

Hddy  That  defendants  should  be 
allowed  interest  on  such  moneys. 

Judgment  of  Greneral  Term,  affirm- 
ing judgment  for  plaintiff,  affinned, 
if  plaintiff  stipulates  to  deduct  there- 


fendants. 

Opinion  by  MHUfTy  J. 
except  FolgeTy «/.,  absent 


All  concur 


LIFE    INSURANCE.       WARr 
RANTY. 
N.  Y.  Court  of  Appeals. 
Higgins,    respt.    v.  The    Phoenix 
Mutual  Life  Ins.  Co.,  appU. 
Decided  May  21, 1878. 

A  breach  of  waziantj  as  upon  the  affirmazioe 
of  an  antmth  oamiot  be  alleged  in  respect 
of  an  answer  in  the  appUcation  which  does 
not  profess  to  state  any  ts^  although  by 
the  terms  of  the  application  the  answeEs 
are  made  warranties. 

Affirming  a  0.,  4  W.  Dig.,  801. 

This  was  an  action  upon  a  policy 
of  insurance   issued    by  defendant. 
The  answers  to  the  interrogatories 
contained  in    the   application   were 
made     warranties.      The     defence 
rested  solely  upon  an  alleged  breach 
of  warranty  in  the  answer  to  the  fol- 
lowing   interrogatory:    "•Name  and 
residence  of  the  &imily  physician  of 
the  party,  or  of  one  whom  the  party 
lias  usually  employed  or  consulted  t " 
Answer :  "  Eefer  to  Dr;  A.  F.  Mills, 
Corning,  N.  Y.'*    It  appeared  that 
the  insured  had  stated  to  defendant's 
agent  that  he  had  occasionally  con- 
sulted Dr.  Mills  and  another  physi- 
cian, and  that  he  would  refer  to  either 
of  them,  and  that  the  agent  there- 
upon suggested  and  wrote  in  the  an- 
swer above  set  forth. 
Samuel  Hand^  for  applt 
Oeorge  B.  Bradley^  for  respt. 
ndi^   That  defendant  could   not 
object  that  the  answer  was  not  such 
as  might  or  should  have  been  made ; 
that  a  breach  of  warranty  as  upon 
the  affirmance  of  an  untruth  could 
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not  be  alleged  in  respect  of  an  an-, 
Bwer  which  does  not  profess  to  state 
any  fact;  that  its  words  cannot  be 
extended  by  implication  in  aid  of  a 
defence  founded  upon  a  technical 
breach  of  warranty  beyond  the  fair 
import  of  its  language^  and  the  intent 
of  the  party  as  indicated  by  its  terms. 
64  N.  Y.,  648 ;  67  Id.,  185 ;  69  Id., 
557. 

Judgment  of  General  Terra,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  AUer^  J.  All  concur, 
except  Andr€W8j  e/1,  absent 


CERTIORAEL     MARINE 
COURT. 
N.  Y.    SupsEicB    Court.    Geetsbal 
Teek.    First  Dept. 
The  People  ex  rel.  Adolph  Lowen- 
bein,  v.  Hon.  Charles  Donohae,  Jus- 
tice, <fec. 

Decided  October  81, 1878. 

The  allowanoe  of  a  writ  of  oertionri  is  in  the 
ditfcretion  of  the  Ooiirt,  although  ordinarily 
BQch  writ  will  not  be  allowed  in  the  disore- 
tion  of  the  Court  where  there  ia  a  remedy 
by  appeal 

The  Marine  Court  of  the  Qitf  of  New  York  is 
a  Court  of  Beoord,  and  a  Joatioe  of  the 
Hiyrine  Court  has  power  to  iamie  a  warrant 
for  the  arrest  and  oommitment  of  a  party 
in  yirtae  of  prooeedings  under  the  act  to 
abolish  imprisonment  for  debt,  <Sx3.,  passed 
April  26,  1881,  and  the  acts  amendatoiy  of 
the  same. 

Certiorari  to  the  respondent  to  re- 
view his  decision  discharging  Macks 
H.  Julien  upon  a  writ  of  habeas  cor* 
pns  from  imprisonment  ander  a  com- 
mitment made  by  one  of  tlie  Justices 
of  tlie  Marine  Court  of  the  City  of 
If ew  York,  pursuant  to  the  provisions 
of  the  act  to  abolish  imprisonment 
for  debt. 

The  relator,  doubting  whether  a 
certioi*ari  was  tlie  appropriate  reme- 


dy, also  brought  an  appeal  under 
§  1356,  Code  of  Civil  Procedure. 

The  respondent  objected  that  the 
writ  of  certiorari  was  improper  be- 
cause there  was  a  remedy  by  appeal, 
and  that  the  appeal  was  premature 
and  unauthorized  «beeause  the  order 
appealed  from  had  not  been  entered 
with  the  Clerk  of  this  Court. 

By  §  3  of  the  Non-imprisonment 
Act,  passed  April  26,  1831,  as 
amended,  the  plaintiff  may  in  any 
action,  or  upon  any  judgment  ob- 
tained in  a  Court  of  Record,  apply 
to  any  judge  of  that  Court  for  a  war- 
rant to  arrest  the  defendant  for  the 
causes  specified  in  §  4  of  that  Act. 

Adolph  Ozakij  for  pet'r. 

S.  M.  EhrbcuJh^  for  respt. 

Hddy  The  allowance  of  the  writ 
of  certiorari  was  discretionary,  and 
while  the  general  rule  is,  as  claimed 
by  respondent's  counsel,  that  the  writ 
will  not  in  the  exercise  of  judicial 
discretion  ordinarily  be  granted  when 
there  is  a  remedy  by  appeal,  yet  its 
allowance  is  not  absolutely  inhibited 
in  such  a  case. 

In  regard  to  the  objection  that  the 
appeal  was  taken  l^efore  the  entry  of 
tlie  order  appealed  from  was  entered, 
it  is  suflScient  to  say  there  is  no  proof 
before  the  Court  that  the  oi*der  was 
not  in  fact  entered. 

Held  further^  That  the  Marine 
Court  of  the  City  of  New  York  is  a 
Court  of  Ilecord,  and  that  a  justice 
thereof  has  power  to  issue  a  warrant 
for  the  arrest  and  commitment  of  a 
party  in  virtue  of  proceedings  under 
the  Act  to  abolish  imprisonment  for 
debt,  &c.,  passed  April  26, 1831,  and 
the  acts  amendatory  thereof. 

The  order  granting  the  discharge 
of  the  respondent  should  be  vacated 


296 


NEW  YORK  WEEKLY  DIGEST. 


and  he  be  subjected  to  the  wantint 
of  corainitmeiit  and  the  further  proe- 
edition  of  the  proceedings,  but  with- 
out costs,  as  the  question  is  new. 

Opinion  hy  Potter ^  J,  ^  IngaUSy «/"., 
concurring. 


RAILROAD  CX)MPANIES. 
NUISANCE.    INDICTMENT. 

N.  Y.  CouBT  OF  Appeals. 
The  People,  j?Z^«.  in  error ^  v.  The 
N.  Y.  a  &  H.  R.  RR.  Co.,  defts.  in 
error. 
Decided  Sept  17, 1878. 

The  right  of  election  as  to  whether  a  highway 
shall  be  carried  over  or  under  the  track  of  a 
railroad  company  is  with  the  company,  and 
when  exercised  in  good  faith  is  not  review- 
able. 

As  a  general  rule  the  question  of  the  grade  of 
a  railroad  is  not  a  proper  element  of  inquiry 
upon  the  question  whether  the  highway  has 
been  restored  to  usefulness. 

Where  the  company  has  carried  the  highway 
over  the  traek  by  a  bridge  it  is  bound  to 
construct  the  approaches  to  the  bridge  prop- 
erly and  keep  them  in  suitable  repair. 

The  question  whether  the  approaches  to  the 
bridge  are  defective  is  one  of  fact  for  the 
jury. 

An  indictment  for  nuisance  will  lie  against  a 
railroad  company  for  a  failure  to  restore  to 
its  former  usefulness  a  highway  which  it 
has  carried  over  its  track  by  means  of  a 
bridge  and  embankment 

Modifying  S.  C,  5  W.  Dig.,  851. 

The  defendant  was  indicted  for  a 
nuisance  in  maintaining  a  bridge  by 
means  of  which  a  certain  highway 
is  carried  over  defendant's  i-oad.  The 
statnte  (Laws  1850,  Chap.  14:0,  §  24) 
provides  that  whenever  the  track  of 
a  railroad  shall  cross  a  highway  tlie 
highway  may  be  carried  over  or  under 
the  track  **  as  may  be  found  most  ex- 
pedient" 

Angue  McDotiaidy  for   plfiFs.    in 

en*or« 


Edward  Harris^  for  defts.  in  error. 

Held^  That  the  election  is  with  the 
railroad  company,  and  when  exercised 
in  good  faitli  is  not  reviewable. 
*  Also  Jiddy  That  tlie  rule  that  when 
a  party  is  authorized  to  do  one  or 
more  acts  he  has  an  election  which 
he  will  do  is  applicable  to  this  case 
so  far  as  the  mode  of  ci-ossing  is  con- 
cerned.   If  a  case  should  be  presented 
where  it  was  impmcticable  to  restore 
the  highway  to  any  reasonable  state 
of  usefulness  by  a  particular  mode  of 
crossing,  that  would  perhaps  not  be 
permitted.    The  right  of  tlie  company 
to  cross  must  be  respected,  and  the 
rights  of  the  public  must  not  be  over- 
looked or  disregarded. 

It  appeared  that  the  locality  in 
question  was  a  bad  one  for  a  crossing 
in  any  m<xle.  Evidence  was  received 
which  showed  that  by  changing  the 
grade  of  tlie  railroad  at  that  point  a 
crossing  by  carrying  the  highway 
under  the  railroad  would  have  been 
preferable  both  for  the  company  and 
the  public. 

Ilddj  That  as  a  general  rule  the 
question  of  the  grade- of  the  raihx)ad 
is  not  a  proper  element  of  inquiry 
upon  the  question  of  whether  tlie 
highway  has  been  restored  to  useful* 
ness.  The  rights  of  all  are  intended 
to  be  protected  by  the  statute,  and 
the  legislature  designed  that  raili'oad 
companies  should  have  tlic  privilege 
of  constructing  their  roads  in  their 
own  way,  and  of  crossing  highways 
over,  under,  or  at  grade,  and  imposed 
the  duty  of  restoring  the  highways  tc 
their  original  usefulness  as  far  as 
practicable;  the  statute  implies  that 
the  usefulness  of  a  highway  may  be 
to  some  extent  impaired,  and  it  also 
fairly  implies  that  the  crossing  must 
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be  Bnch  as  that  the  nsef  iilDess  of  the 
highway  shall  not  be  destroyed.  The 
duty  thus  imposed  is  an  important 
one  for  the  pablic,  and  should  be  en- 
forced, not  oppressively,  but  reasona- 
bly and  fairly  for  the  public  benefit. 

Also  held,  That  defendant  having 
taken  the  highway  over  the  railroad 
by  a  bridge  was  bound  to  construct 
the  approaches  to  the  bridge  properly, 
and  to  keep  them  in  suitable  repair. 
36  N.  Y.,  214 

It  was  charged  in  the  indictment 
that  the  approaches  are  defective  in 
three  respects :  that  th^  grade  is  too 
short  and  steep;  that  the  embank- 
ment is  too  narrow,  and  that  a  por- 
tion of  it  is  composed  of  such  un- 
€nitable  material  that  in  some  seasons 
of  the  year  the  highway  is  rendered 
nearly  impassable.  Evidence  was 
given  to  establish  these  charges. 

ffeld^  That  this  question  should 
have  been  passed  upon  by  the  jnry. 

Also  heldj  That  while  the  remedy 
by  mandamus,  58  N.  Y.,  162,  or 
under  Chapter  255  of  the  Laws  of 
1855  would  be  more  effectual  to 
secure  the  desired  result,  there  is  no 
legal  objection  to  the  remedy  by  in- 
dictment for  a  substantial  noncompli- 
ance with  the  duty  enjoined  by  stat- 
ute. The  remedy  by  mandamus  is 
not  inconsistent  with  that  by  indict- 
ment, nor  does  the  civil  remedy  under 
the  Act  of  1855  (Chap.  255)  super- 
sede any  common  law  remedy. 

When  the  common  law  gives  a 
remedy  and  another  is  pnmded  by 
statute,  the  latter  is  cumidative  unless 
declared  exclusive  by  the  statute.  87 
N.  Y.,  618. 

The  rule  that  an  indictment  will 
lie  for  not  keeping  a  highway  in  re- 
pair against  any  one  whose  duty  it  is 
ToL  7.— Na  18*. 


to  keep  it  in  repair,  applies  as  well  to 
corix>i*ations  as  to  individuals.  Bishop 
on  Cr.  Law,  §§  502,  503 ;  9  C.  &  P., 
469;  2  Eedf.  on  Eailways,  §  225; 
3  Eng.,  R  Cas.  27,  Note  1 ;  4  B.  & 
Aid.,  623 ;  9  Barb.,  161. 

Judgment  of  General  Term,  revers- 
ing judgment  for  plaintiff;  modified 
by  granting  new  trial,  and  as  modi- 
fied affirmed. 

Opinion  by  Churchy  Ch.  J.;  Fol- 
ger,  BapaUo^  and  Andrews^  JJ.^  con- 
cur.   Miller  and  Earl^  JJ.^  absent 


PRIVILEGED    COMMUNICA- 
TIONS. 
n.  y.  sufbemb   couet.     general 
Term.    Third  Deft. 
Channcy  Bacon,  resptj  v.  Henry  J. 
Frisbie  et  al.,  applts. 
Decided  September,  1878. 

R.  aaked  E.,  an  attorney,  how  far  a  third 
party  would  be  liable  for  false  representa^ 
tiona  upon  a  sale  of  landa,  without  stating 
explicitly  that  he  was  the  third  party.  K. 
had  no  general  retainer  from  R.,  and  was 
never  engaged  by  him  in  this  action,  but 
had  at  Tarious  times  done  business  for  him. 
Eeld^  That  the  conyersation  was  priylleged 
and  inadmiBBible  in  an  action  agaiost  fi.  for 
sach  false  repreaentatioDS. 

The  action  was  brought  to  recover 
damages  for  false  representations  in 
regard  to  a  farm,  alleged  to  have  been 
made  by  Frisbie  and  his  co-defend- 
ant, one  ISatnoor.  An  attorney,  K., 
gave  certain  testimony  nnder  objec- 
tion. K.  had  done  business  for 
Batnour  professionally  before  and 
since  the  conversation  to  which  he 
testified.  He  had  no  general  retainer 
from  B.,  and  was  never  engaged  by 
him  in  regard  to  this  action.  He 
testified  that  B.  said  to  him  :  ^^  Sup- 
pose two  men  were  trading  land,  and 
there  was  a  fraud  in  the  transaction. 
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aud  a  third  party  was  intereated, 
would  he  be  liable?''  K.  said  he 
would,  and  asked  what  the  fraud 
was.  K.  said:  "Suppose  a  man 
should  induce  another  to  take  a  mort- 
gage on  a  farm,  and  should  tell  him 
there  was  a  $5,000  mortgage  on  it 
ahead  of  his,  and  it  should  turn  out 
to  be  a  $6,000  mortgage,  would  he  be 
liable  t "  Then  R.  wanted  to  know  if 
a  third  party  made  the  representations 
would  the  third  party  be  liable  ?  K 
told  him  he  would.  After  a  little 
more  talk,  K.  said:  "Was  it  this 
Bacon  trade  over  here  "  ?  and  K.  said  : 
'^  I  guess  it  is."  K  testified  he  did 
not  consider  that  he  was  giving  R. 
legal  advice. 

Elwin  J.  Brown^  for  applts. 

James  B,  Jenhina^  for  respt. 

Ileldj  That  the  conversation  was 
privileged  and  should  have  been  ex- 
cluded. This  evidence  was  given  by 
the  plaintiff  in  order  to  show  that  R. 
was  a  party  to  the  fraud.  R.'s  ques- 
tion was  not  merely  hypothetical,  for 
K.  asked  if  the  case  stated  to  him  was 
not  the  bargain  in  question.  R.  did  not 
say  he  was  the  third  party,  but  that  was 
what  was  meant  by  the  evidence.  It 
is  plain  that  R  wished  to  obtain  legal 
advice.  To  obtain  that  advice,  he 
stated  in  substance  the  facts  of  this 
present  case.  This  was  privileged. 
45  N.  Y.,  57.  The  object  of  the  rule 
id  to  enable  persons  to  obtain  legal 
advice  on  a  free  and  full  statement 
of  facts  without  the  risk  of  that  state- 
ment being  made  evidence  against 
them.  And  to  effect  that  object  it  is 
necessary  that  every  statement  should 
be  privileged  which  is  made  to  an 
attorney  or  counselor  for  the  purpose, 
on  the  part  of  the  client,  of  getting 
advice  as  to  the  law  on  the  facts 


stated.  The  motive  of  tlie  party  who 
makes  the  statement,  and  the  charac- 
ter of  the  party  who  hears  it,  make  it 
privileged. 

Judgment  and  order  reversed  as 
to  Ratnour,  and  a  new  trial  granted 
with  costs  to  abide  the  event 

Opinion  by  Learned-^  P.  J.  y  Tap- 
pan^ «/[,  concurs. 


HABEAS    CORPUS.     APPEAL. 
N.  Y.  Court  of  Appeajls. 
In  re  application  of  Welcli. 
Decided  Sept.  17, 1878. 

Where  an  order  dismiasinf^  a  writ  of  habeaa 
corpus  brongbt  by  the  guardians  of  an  in> 
fant  to  obtain  the  costody  of  such  infant 
was  based  solely  upon  considerations  affect* 
ing  the  health  and  welfare  of  the  child, 
Hddy  That  the  order  was  not  appealable. 

This  was  an  appeal  from  an  order 
of  General  Term,  aflSrming  an  order 
of  Special  Term  dismissing  a  writ  of 
habeas  corpus  and  denying  the  appli- 
cation of  the  petitioners,  who  were 
the  guardians  of  the  person  of  an  in- 
fant of  tender  years  as  to  the  tempor- 
ary custody  of  said  infant  The  order 
was  declared  to  be  without  prejudice 
to  any  future  application  by  the  peti- 
tioners for  such  custody.  It  did  not 
determine  the  question  of  legal  right, 
or  of  the  validity  of  the  appointment 
of  the  petitioners  as  guardians,  but 
was  based  upon  considerations  aflFect- 
ing  the  health  and  welfare  of  the 
child,  which,  in  the  judgment  of  the 
Court  below,  rendered  it  expedient 
to  leave  it  temporarily  in  the  custody 
of  an  aunt,  to  whose  care  it  was  con- 
fided by  its  mother.  No  manifest 
error  or  abuse  of  discretion  by  the 
Court  was  shown. 

Edward  T.  BarUett^  for  applts. 

Albert  Stiokney^  for  respts. 
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HeJd^  That  the  considerations  upon 
wliich  the  Court  below  acted  were  such 
as  might  justify  it  in  withholding  tlie 
custody  of  a  child  even  from  its  legal 
guardians,  and  were  pui-ely  a  matter 
of  discretion,  and  therefore  the  con- 
clusion of  the  Court  will  not  be  re- 
viewed. 

Order  of  General  Term,  affirming 
order  of  Special  Term,  affirmed.  ^ 

Opinion  by  liapaUoj  J. ;  Churchy 
Ch.  J.J  Folger  and  Andrews,  JJ., 
concur.  MUler  and  Earl^  JJ,j  absent. 


EEFORMATION  OF  DEED. 
N.  Y.   Supreme    Court.      General 
•  Term.    Third  Dkpt. 

Wellington  E.  Crippen,  respty  v. 
James  H.  Baumes  et  al.,  applts. 

Decided  September,  1878. 

A.  entered  into  a  parol  agreement  with  B.,  by 
which  he  agreed  to  eeU  B.  several  parcels  of 
land  as  one  farm.  Thjongh  mistake,  one 
parcel  was  omitted  from  the  deed  and  from 
a  mortgage  which  was  given  back  to  A.  by 
B.  This  mortgage  was  assigned  bo  C. ,  and 
was  supposed  at  that  time,  by  all  parties,  to 
cover  the  parcel  in  question. 

Heidy  That  0.  was  entitled  to  a  reformation 
of  the  deed  and  of  the  mortgage,  so  aa  to 
make  them  include  the  parcel  omitted. 

This  action  was  brought  to  fore- 
close a  mortgage  executed  by  defend- 
ant Frone  to  one  Reed,  and  to  reform 
said  mortgage  and  a  deed  executed 
concurrently  with  said  mortgage  by 
said  Reed  and  wife  to  said  Frone,  so 
as  to  include  a  tract  of  land  alleged 
to  have  been  omitted.  Plaintiff  is 
assignee  of  the  mortgage.  The  evi- 
dence shows  that  in  1870  Reed  was 
owner  of  all  the  premises  in  con- 
troversy, consisting  of  several  parcels. 
That  he  entered  into  a  parol  agree- 
ment with  Frone  to  exchange  the 
said  lands  for  a  house  owned  by 
Frone,  and  for  a  mortgage  back  upon 


the  premises  for  $5,700.  By  mis- 
take, the  conveyance  omitted  one 
parcel  in  both  deed  and  mortgai^e. 
Frone  went  into  possession.  In  1S73 
the  plaintiff  purchased  the  mortga2:e, 
both  parties  supposing  at  that  time 
that  it  covered  all  the  parcels.  In 
March,  1875,  Frone  sold  the  defend- 
ant, Baumes,  the  parcel  in  dispute. 
This  deed  was  not  recorded.  After 
the  commencement  of  this  action  in 
June,  1875,  Reed,  without  any  con- 
sideration therefor,  quitclaimed  this 
parcel  to  Baumes.  The  plaintiff  had 
a  verdict. 

Youmans  cfe  N'lleSy  for  applt. 

C.  H.  Gralvam  and  H.  Country- 
TnaUy  for  respt 

Held,  That  plaintiff  was  entitled 
to  have  the  deed  and  mortgage  re- 
formed. The  agreement  was  for  the 
sale  of  one  farm  as  a  whole,  althoucrh 
the  description  was  to  be  taken  from 
several    deeds    of    distinct    parcels. 

The  omission  of  the  one  parcel  was 
a  mistake  of  the  scrivener.  Equity 
will  relieve  though  the  contract  for 
the  sale  was  by  parol.  11  N.  Y.,  582 ; 
28  Id.,  310;  3  Paige,  313.  This 
relief  of  reformation  of  instruments 
is  granted  in  favor  of  privies  as  well 
as  parties.  When  Reed  assigned  the 
mortgage,  he  stated  that  it  covered 
the  whole  farm.  Plaintiff  went  to 
the  farm  and  saw  Frone  in  possession 
of  it ;  and  the  latter  pointed  out  the 
boundaries  and  represented  tliat  the 
mortgage  covered  the  whole.  We 
are  satisfied  that,  upon  the  facts, 
Baumes  was  not  such  a  bona  tide  pur- 
chaser that  he  can  defeat  the  plain- 
tiff's equity. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  Tappan,  J  J.,  concur. 
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PROMISSORY      NOTES.        IN- 
DORSERS.  .  EVIDENCE. 
N.  Y.  CouBT  OF  Appeals. 
Comstock,  appU.y  v.  Hier  et  al., 
respts. 

Decided  April  16, 1878. 

Plaintiff  indorsed  a  note  ngned  by  J.  and  G. 
for  the  purpose  of  rene\idng  a  previous  note 
indorsed  by  him  for  their  benefit  The 
makers  diverted  this  note  from  its  intended 
purpose,  and  transferred  it  to  defendants  in 
payment  of  an  antecedent  debt  Defend- 
ants had  it  disoounted,  and  upon  its  matu- 
rity plaintiff  was  compelled  to  pay  it 
Uddj  That  defendants  took  the  note  sub- 
ject to  all  the  infirmities  resultini;  from  the 
fraudulent  deliyezy  to  them,  and  acquired 
no  better  title  to  it  against  plaintiff  than  J. 
and  G.  had;  that  the  sale  of  it  by  defend- 
ants was  a  conversion,  although  they  acted 
in  good  faith  and  in  ignorance  of  plaintiffs 
rights,  and  that  plaintiff  had  an  election  of 
remedies,  trover  for  its  conversion  or  an 
action  for  moneys  had  and  received  for  the 
amount  received  on  its  discount 

Under  an  agreement  between  plaintiff  and  the 
assignee  in  bankruptcy  of  J.  and  G.,  the 
assignee  released  to  plaintiff  certain  property 
mortgaged  to  him  for  security,  and  plaintiff 
agreed  to  protect  the  general  estate  of  the 
bankrupts  against  certain  notes,  including 
the  one  in  suit  Held,  That  the  agreement 
did  not  affect  the  notes  themselves  or  the 
liability  of  any  of  the  parties  thereto  except 
as  it  might  lead  to  a  payment  thereof  from 
the  premises  released. 

The  death  of  one  of  the  partners  in  a  firm 
with  which  plaintiff  has  made  an  arrang^e- 
ment,  does  not  render  the  plaintiff  an  in- 
competent witness  to  prove  the  transaction 
BO  long  as  the  other  partner  who  was  pres- 
ent at  the  interview  is  living. 

This  action  was  brought  by  plain- 
tiff, the  indorser  of  a  promissory  note 
signed  by  the  iirm  of  J.  and  G.  De- 
fendants were  subsequent  holders  of 
this  note.  Plaintiff  claimed  that  the 
note  was  indorsed  by  him  for  the 
benefit  of  J.  and  6:.,  and  for  the  par- 
ticular purpose  of  taking  up  and  re- 
newing a  previous  JQQtd  indorsed  by 


him  for  their  benefit,  and  that  J.  and 
G.  diverted  the  note  from  the  pur- 
pose for  which  it  was  intended  and 
transferred  it  to  defendants  in  pay- 
ment of  an  antecedent  debt  for 
money  loaned  by  defendants  to  J. 
and  G.  Defendants  had  the  note 
discounted  befoi-e  ■  maturity  at  a 
bank,  whick  collected  it  from  plain- 
tiff in  an  action  brought  for  that  pujv 
pose.  See  55  N.  Y.,  24u 
Frank  ffisoockj  for  applt 
Wm.  O.  Ruger^^  for  respts. 
Heldy  That  defendants  took  the 
note  subject  to  all  the  infirmities  re- 
sulting from  the  fraudulent  delivery 
to  them,  and  acquired  no  better  title 
to  it  against  plaintiff  than  J.  and  G. 
had ;  that  they  had  no  right  to  trans- 
fer it,  and  the  sale  of  it  by  them  was 
a  conversion ;  that  it  was  immaterial 
that  they  acted  in  good  faith  and  in 
ignorance  of  plaintiff's  rights;  that 
plaintiff  had  an  election  of  remedies, 
trover  for  the  conversion  of  the  note, 
or  an  action  for  money  had  and  re- 
ceived for  the  amount  wliich  defend- 
ants realized  upon  the  sale  of  the 
note.    5  J.  Ch.,  54;  20  Johns.,  637; 

5  B.  &  P.,  170;  26  K  Y.,  450;  1 
Paige,  181 ;  3  Vt,  99 ;  10  Johns., 
172;  1  Bing.,  N.  0,,  414;  Chitty  on 
Bills,  248, 274 ;  1  a  &  Ad.,  628 ;  9  B. 

6  0.,  764. 

It  appeared  that  J.  and  G.,  the 
makers  of  the  note,  were  adjudged 
bankrupts  and  an  assignee  appointed, 
who  as  assignee  entered  into  an 
agreement  with  plaintiff  to  relieve 
the  estate  in  bankruptcy  of  sundry 
complications  and  controversies  aris- 
ing out  of  conflicting  claims  of  cred- 
itors claiming  to  share  therein,  and 
the  assignee  released  to  plaintiff  cer- 
taia  premises  mortgaged  to  him  as 
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security  by  the  bankrupts,  and  plain- 
tiff agreed  to  protect  the  general  es- 
tate of  the  bankrupts  against  certain 
notes,  including  tlie  one  in  suit,  so 
that  the  same  should  not  be  a  charge 
thereon  to  the  prejudice  of  other 
creditors. 

neld^  That  so  far  as  plaintiff  has 
been  paid  from  the  mortgaged  prem- 
ises the  notes  he  agreed  to  take  care 
of  are  satisfied,  but  the  agreement 
did  not  affoct  the  notes  or  the  liabil- 
ity of  any  of  the  parties  thereto,  ex- 
cept as  it  might  lead  to  a  payment 
thereof  from  the  premises  released. 

Plaintiff  testified  in  regard  to  an 
interview  and  arrangement  with  J. 
and  G.,  when  both  were  present  G. 
died  before  this  action  was  tried. 

HeLd^  That  the  evidence  was 
proper;  that  the  death  of  G.  did  not 
render  plaintiff  an  incompetent  wit- 
ness  to  prove  the  transaction  while  J. 
was  living. 

A  party  suing  on  a  note  void  in  its 
inception,  or  one  that  has  been  un- 
duly obtained,  or  wrongfully  diverted 
from  its  purpose  and  fraudulently 
negotiated,  is  bound  to  show  himself 
a  hona  fide  possessor,  and  he  has  the 
affirmative  to  prove  a  clear  legal 
title,  valid  as  against  the  parties  to 
the  instrument.     10  Johns.,  231. 

One  who  receives  a  note  after  it  is 
due,  or  with  notice  of  the  circum- 
stances under  and  for  which  it  was 
made,  although  he  pays  a  valuable 
consideration,  is  not  a  hona  ^fide 
bolder  entitled  to  recover  thereon. 

One  who  receives  a  note  before 
due  and  without  notice  or  knowledge 
of  any  fraud  in  its  inception  or  trans- 
fer, but  for  a  precedent  debt,  and 
without  parting  with  value  or  any 
valuable  consideration,  does  not  ac- 


quii-e  a  valid  title,  but  takes  it  sub- 
ject to  all  its  infirmities  precisely  as 
if  he  had  taken  it  after  dishonor,  or 
with  knowledge  of  all  the  circum- 
stances affecting  its  validity.  15 
Johns.,  270;  9  Wend.,  170;  20 
Johns.,  637 ;  1  Den.,  583 ;  63  N.  Y., 
650;  49  Id.,  286;  1  Paige,  131;  5 

B.  &  P.,  170 ;  1  B.  &  Ad.,  b28 ;  Ok 
on  Bais,  248,  264,  274;    9  B.  <fc 

C,  764. 

An  innocent  holder  df  negotiable 
paper  which  he  has  received  in  the 
usual  course  of  trade  for  a  valuable 
consideration,  though  from  one  who 
had  no  title  or  authority  to  transfer 
it,  will  be  protected  even  against  the 
claim  of  tibe  true  owner,  6  Hill,  93 ; 
and  he  may  acquire  a  good  title  and 
be  protected  as  the  holder  of  paper, 
although  used  for  a  different  purpose 
from  that  intended,  if  there  is  no 
restriction  as  to  its  use,  or  the  par- 
ticular use  is  a  matter  of  indifference 
to  the  parties,  6  Den.,  329 ;  3  N.  Y., 
442 ;  but  when  a  note  is  made  and 
indorsed  to  take  up  another  note  to 
which  the  indorser  is  a  party,  its  use 
is  not  a  matter  of  indifference  to  the 
indorser,  and  if  diverted  he  may  de- 
fend himself  except  as  against  a  l>on4i 
fide  holder  for  value. 

Order  of  General  Term,  reversing 
judgment  for  plaintiff,  revei*sed,  and 
judgment  afiirmed. 

Opinion  by  AUeUy  J.  All  concur, 
except  Earl^  e/.,  who  dissents  on 
ground  that  plaintiff  could  not  main* 
tain  the  action,  and  Churchy  Ch.  J.^ 
not  voting. 


802 


KEW  YORK  WEEKLY  DIGEST. 


VESTED  LEGACY.    POWER  OF 

SURROGATE. 
N.  Y.   Supreme   Court.      General 
Term.     First  Defp. 
James  D.  Sayre,  applt.j  v.  William 
F.  LadJ,  as  sole  surviving  executor 
of    Win.   Adaiiis,    deceased,  James 
Law,  and  otliera,  respts. 
Decided  October  31, 1878. 

A  testator  gave  the  bulk  of  his  estate  to  his 
wife  during  her  life,  and  upon  her  death, 
directed  the  payment  of  certain  legacies 
out  of  the  estate,  among  others  a  legacy  of 
$8,000  to  be  paid  to  one  Mary  Sayre.  It 
was  further  provided  that,  in  case  any  of 
the  legatees  named  should  die  without  issue 
before  the  death  of  his  wife,  such  legacy 
should  lapse  and  become  a  part  of  his  re- 
siduary estate.  He  directed  his  residuazy 
estate  to  be  divided  equally  among  his 
heirs.  Mary  Sayre  was  one  of  the  heirs  at 
law  of  Wm.  Adams  at  his  death,  but  died 
before  his  widow.  Held,  That  Mary  Sayre 
took  a  vested  legacy  under  the  residuary 
clause  of  the  Adams  will,  and  as  one  of  the 
heirs  at  his  death  her  estate  was  entitled  to 
her  share  of  the  residue  of  the  Adams 
estate. 

A  surrogate  who  is  authorized  and  required 
to  decree  the  pajrment  of  legacies  has  the 
power  to  determine  who  the  legatees  aze. 

Appeal  from  a  portion  of  a  decree 
made  by  the  surrogate  of  the  City 
and  County  of  New  York.  The  ap- 
pellant claimed  to  be  the  only  son 
and  heir  at  law  of  Mary  Sayre,  and 
as  such  to  be  entitled  to  a  legacy  of 
$8,000,  bequeathed  by  the  will  of 
Wm.  Adams,  deceased,  to  said  Mary 
Bavre. 

William  Adams  died,  leaving  a 
will  by  which  he  devised  certain  spe- 
cific legacies  to  his  wife,  and  the  resi- 
due of  his  estate  he  gave  to  his  wife 
during  her  ;natural  life.  At  her 
death  the  testator  directed  that  out  of 
said  life  estate  bequeathed  to  the 
wife  certain  legacies  should  be  paid, 
among  others  a  legacy  of  $8,000,  to 


Mary  D.  Sayre ;  and  it  was  further 
provided  that,  in  case  of  the  death 
of  any  of  the  said  legatees  prior  to  his 
wife,  leaving  issue,  such  legacy  be- 
queathed to  the  legatee  so  dying 
should  go  to  the  issue  of  such  de- 
ceased legatee ;  but  if  any  of  the  leg- 
atees named  died  without  issue,  the 
will  directed  that  the  legacy  directed 
to  be  paid  to  such  legatee  dying  be- 
fore his  said  wife,  without  issue,  should 
lapse  and  form  a  part  of  his  residuary 
estate. 

The  testator  then  disposed  of  his 
residuary  estate  as  follows :  "  Finally, 
the  rest  and  residue  of  my  estate, 
i*eal  and  personal,  I  give,  devise,,  and 
bequeath,  upon  the  death  of  my  said 
wife,  to  my  lawful  heirs,  to  be  divi- 
ded among  them  according  to  law." 

Mary  Sayre,  one  of  the  heirs  at 
law  of  Wm.  Adams  at  his  death, 
died  before  the  widow  of  Wm. 
Adams. 

The  appellant  James  D.  Sayre 
claimed  payment  of  the  $8,000  leg- 
acy to  Mary  Sayre,  as  the  only  son 
and  heir  at  law  of  Mary  Sayi-e,  by 
whose  will  he  was  bequeathed  the 
money  she  would  become  entitled  to 
under  the  Adams  will,  and  also 
claimed  to  share  in  the  residuary  es- 
tate of  said  Adams. 

The  surrogate  confirmed  the  re- 
port of  the  auditor,  who  decided  that 
James  D.  Sayre  was  not  the  son  of 
Mary  D.  Sayre,  and  thei'efore  not 
entitled  to  the  legacy  of  $8,000,  but 
that  Mary  D.  Sayre,  who  died  before 
the  widow  of  said  Wm.  Adams,  to(»k 
a  vested  legacy  as  one  of  the  heirs  of 
Wm.  Adams  to  the  residuary  estate, 
and  that  James  D.  Sayre,was  entitled 
thereto  under  the  will  of  Mary 
Sayre. 
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James  D.  Sayre  appealed  from 
the  portion  of  the  decree  adjudging 
that  he  was  not  entitled,  as  aon  of 
Mary  Sayre,  to  the  legacy  of  $8,000, 
under  the  Adams  will. 

Wm.  C.  ITolbrooky  for  applt 

Ch(zs.  JoTieSj  for  respts. 

Seldj  That  upon  the  question  as 
to  whether  James  D.  Sayre  was  the 
son  of  Mary  Sayre,  a  careful  review 
of  the  evidence  leads  us  to  the  con- 
clusion reached  by  the  surrogate  that 
James  D.  Sayre  is  not  the  son  of 
Mary  Sayre,  and  is  not  therefore  en- 
titled under  the  Adams  will  to  the 
legacy  of  $8,000. 

Meld  further,  That  Mary  D. 
Sayre  took  a  vested  legacy  in  the  re- 
siduary estate  of  Wm.  Adams,  and 
that  James  D.  Sayre  under  the  will 
of  Mary  Sayre  is  entitled  to  the  in- 
terest of  Mary  Sayre  in  the  residuary 
estate  of  said  Wm.  Adams,  to  wit, 
the  one-fifth  thereof.  62  N.  Y.,  118  ; 
2  Hun,  533  ;  2  Blatch.,  179. 

Held  further.  That  the  surrogate, 
who  is  authorized  and  required  to 
decree  the  payment  of  legacies,  must 
have  the  power  to  determine  who  the 
legatees  are. 

Decree  of  surrogate  affirmed,  with 
taxable  costs  to  each  party,  to  be 
paid  out  of  the  estate. 

Opinion  by  Pt^^^^r,  «7".  /  IngdUsyJ,, 
concurring. 


TOWNS. 

N.  Y.  CocBT  OP  Appeals. 

The  People  ex  rel.  Van  Keuren, 
applt,,  V.  The  Board  of  Towp  Audi- 
tors of  Esopus,  respL 

Decided  Sept.  17, 1878. 

Relator,  who  was  an  oveiseer  of  highways, 
was  jraed  for  a  trespass  committed  by  direc- 
tion of  the  commissioner  of  highways,  and 


jndgmenL  was  rendered  against  him.  He 
gave  no  notice  of  the  suit  to  the  town  or 
any  of  its  officers.  Ou  appeal,  the  judgment 
was  affirmed  by  the  General  Term  and  this 
Goart.  Hddy  That  the  town  was  not  liable 
to  the  relator  for  the  expenses  incurred  by 
him  in  the  litigation. 

Towns  are  not  chargeable  for  the  official  acts 
or  delinquencies  of  its  commissioners  or 
overseers  of  highways. 

Affirming  S.  C,  4  W.  Dig.,  447. 

The  relator,  who  was  an  overseer 
of  highways,  was  directed  by  the 
commissioner  of  highways  to  enter 
upon  the  premises  of  one  C,  over 
which  it  was  claimed  there  was  a 
public  highway.  C.  sued  him  for 
trespass.  A  verdict  was  rendered 
for  C.  for  $25  damages,  npon  which 
judgment  was  perfected  in  his  favor 
for  $298.83,  damages  and  costs.  The 
relator  appealed  to  the  General  Term, 
and  the  judgment  being  affirmed  he 
appealed  to  the  Court  of  Appeals, 
where  the  judgment  was  also  af- 
firmed. He  seeks  now  to  charge  the 
town  with  the  expenses  and  disburee- 
ments  incurred  and  paid  in  prose- 
cuting the  appeals  from  the  judg- 
ment. The  relator  gave  no  notice 
of  the  suit  to  the  town  or  anv  of 
its  officers,  and  the  suit  was  defend- 
ed, and  the  appeals  brought  upon 
his  own  motion,  without  the  direc- 
tion of  the  town  or  the  highway 
commissioner,  and  without  having 
made  any  application  to  the  electors 
in  town-meeting,  or  to  any  town  offi- 
cer for  advice  or  direction  in  the 
premises. 

S,  L,  Stebhins,  for  applt. 
Wm.  Louixsherry,  for  respt. 

^^W,  That,  assuming  the  direction 
of  the  highway  commissioner  to  have 
been  the  direction  of  the  town,  the 
relator  would  be  only  entitled  to  in- 
demnity against  the  natural  conse- 
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qnences  of  the  wrongful  act,  but  could 
not  recover  the  expenses  incurred  by 
him  in  the  litigation. 

Also  Jieldy  That  neither  the  high- 
way commissioner  nor  the  relator 
being  agents  of  the  town,  it  is  not 
chargeable  for  their  nonfeasance  or 
misfeasance,  for  their  official  acts  or 
delinquencies.  No  corporate  duty  is 
imposed  upon  towns  in  respect  to  the 
care,  superintendence,  or  regulation 
of  highways  within  their  limits. 
Commissioners  of  highways  have  by 
statute  the  care  and  superintendence 
of  highways  (1  R  S.,  601,  §  1),  and 
in  the  administration  of  the  highway 
system,  they  and  the  overseers  of 
highways  are  independent  public  offi- 
cers, exercising  public  powers,  and 
charged  with  public  duties  specially 
prescribed  by  law.  8  Barb.,  645 ;  22 
Id.,  645 ;  21  Id.,  678 ;  27  Id,,  643 ; 
42  Id.,  79 ;  11  N.  Y.,  392. 

Order  of  General  Term,  reversing 
order  of  Special  Term  granting  a 
peremptory  mandamus,  affirmed. 

Opinion  by  Andrews^  «7.  Churchy 
Ch. «/!,  Folger  and  RapaUo^  JJ.j  con- 
cur.   Miller  and  JSarly  JJ,^  absent. 

FOEECLOSUKE.       JUDGMENT 
FOE  DEFICIENOY. 

N.   Y.   Supreme  Court.    General 

*  __  ^_         

Term.    First  Dept. 

John  EL  Moore  and  others,  ex'rs, 
respts,^  Y.  James  E«  Shaw,  impl'd, 
&c.,  appU. 

Decided  October  31, 1878. 

Under  a  judgment  entered  in  oonf  ormi^  with 
g  167  of  the  Ute  Code,  directing  that  one  of 
the  defendants  should  pay  the  amonnt  of 
the  deficienQj,  if  any,  iqipearing  in  the 
xeferee*8  report  of  sale,  no  confirmation  of 
the  referee's  report  of  sale  is  neoeasazy,  at 
least  as  between  the  plaintiff  and  defend- 
ants charged  by  the  jadgment  with  the  de- 
fldency.    It  may  be  proper  and  neoessazy 


for  the  purpose  of  perfecting  the  title  as  be- 
tween the  mortgagee  and  pnrchaser. 
The  requirements  of  Rule  80  of  the  general 
rules  of  practice  do  not  apply  to  such  a  re- 
port of  sale. 

Appeal  from  an  order  denying  a 
motion  to  set  aside  a  judgment  for 
deficiency,  upon  a  sale  in  foreclosure, 
for  irregularity. 

The  irregularities  specified  in  the 
notice  of  motion  are  that  no  order 
was  entered  to  confirm  the  referee's 
report  of  sale;  no  notice  of  filing 
same  was  served  on  defendant's 
attorney,  and  that  said  jadgment  was 
entered  within  eight  days  after  date 
of  filing  the  report. 

The  judgment  in  this  case  pro- 
vided ^'that  if  the  proceeds  of  the 
sale  be  insuflicient  to  pay  the  amonnt 
so  reported  to  be  due  the  plaintifPs, 
the  said  referee  specify  the  amount 
of  such  deficiency  in  his  report  of 
sale,  and  that  the  defendant,  James  E. 
Shaw,  pay  the  same  to  the  plaintifb. 

J,  C.  HaySy  for  applt. 

Martin  &  Smithj  for  respts. 

Hdd^  That  under  the  former  prac- 
tice in  chancery,  under  §  152,  Art  6, 
title  2,  Chap.  1,  Part  8,  of  the  R  S., 
it  was  doubtless  necessary  that  the 
report  of  sale  should  be  confirmed. 
But  that  practice  was  the  result  of  a 
rule  in  chancery  practice,  and  not  of 
any  requirement  of  the  statute  re- 
f  erred  to. 

The  language  and  theory  of  that 
statute  were,  that  upon  the  coming 
in  of  the  report,  the  Court  were  to 
make  an  additional  or  further  decree 
for  the  payment  of  the  deficiency. 

The  report  of  sale  showing  the  de- 
ficiency formed  the  only  basis  of  this 
further  decree,  and  hence  the  pro- 
priety, if  not  necessity,  of  the  chan- 
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ceiy  rnle  for  a  consideration,  if  not 
for  a  confirmation  of  the  referee's  re- 
port of  sale. 

But  the  Legislatnre  in  1863  adopted 
a  different  pix)vision  npon  this  sub- 
ject bj  the  amendment  of  §  167  of 
tlie  Code,  one  more  in  consonance 
with  the  changed  organization  of  the 
Court  and  the  administration  of  law 
and  equity  in  the  same  Court 

That  amendment  provides  that,  in 
actions  to  foreclose  mortgages,  the 
Court  shall  have  power  to  adjudge 
and  direct  the  payment  of  any  resi- 
due of  the  mortgage  debt  that  may 
remain  unsatisfied  after  a  sale  of  the 
mortgaged  debt,  not  only  as  against 
the  mortgagor  according  to  the  Ke- 
▼ised  Statutes,  supra^  but  also  against 
any  other  pei'son  liable  for  the 
debt 

Under  the  form  of  the  present 
judgment,  which  was  in  conformity 
to  the  change  made  by  the  statute  of 
1863,  §  167,  late  Code,  and  which 
provided  for  all  contingencies  of  a 
deficiency,  etc.,  and  was  final  in  its 
character  and  effect,  38  N.  Y.,  172, 
no  confirmation  of  the  referee's  re- 
port of  sale  was  necessaiy. 

And  if  no  confirmation  of  the  re- 
port was  necessary,  then  it  follows  no 
notice  of  filing  was  required  to  be 
given,  and  no  rule  of  delay  of  eight 
days  after  filing,  and  before  issuing 
execution,  apply  to  this  case. 

We  think  the  defendant  was  not 
entitled  to  notice  of  the  steps  in  exe- 
cution of  the  judgment,  and  the 
notice  to  the  clerk  to  enter  judgment 
for  deficiency  was  an  idle  ceremony, 
and  any  entry  of  such  a  judgment  (if 
it  was  made)  was  as  unauthorized  as 
unnecessary.  The  machinery  pro- 
vided by  Bale  80  of  the  general  rules 


of  practice  does  not  apply  to  such  a 
report  as  tliis. 

It  may  well  be  that  for  the  pur- 
pose of  giving  a  deed  to  the  pur- 
chaser and  perfecting  the  title  as  be- 
tween the  mortgagee  and  purchaser, 
confirmation  of  the  referee's  repoit 
is  proper  or  necessary.  But  with 
that  question  we  have  nothing  to  do 
in  this  appeal. 

But  even  if  the  views  above  ex- 
pressed are  wrong,  and  defendant  is 
entitled  to  notice  of  the  filing  of  the 
referee's  report  of  sale,  and  the  prac- 
tice requires  a  confirmation  thei-eof 
by  a  formal  order  before  the  judg- 
ment of  deficiency  can  be  properly 
entered,  they  are  irregularities,  and 
are  cured,  we  think,  by  Sub.  12  of 
§  721  of  the  Code,  unless  the  appellant 
has  been  prejudiced,  and  there  is 
nothing  in  the  appellant's  case  to 
show  he  has  been  prejudiced. 

We  think  also  the  appellant  has 
been  guilty  of  inexcusable  laches  in 
his  delay  from  6th  of  January,  1877, 
to  the  first  Monday  of  December, 
1877,  in  moving  to  set  aside  the  pro- 
ceedings. 

The  order  appealed  from  should 
be  affirmed,  with  $10  costs  and  dis- 
bursements. 

Opinion  by-  Potter,  J.  /  IhffdUsj 
P.  J.,  concurs  in  result 


ASSAULT     AND      BATTERY. 
POST  MOKTEM  EXAMINA- 
TION. 
n.  t.  supbebcb    coukt.     gsneral 
Term.    Fourth  Dkit. 
James  E.  Crisfield,^^^.,  v.  Francis 
M.  Ferine,  deft. 
Decided  October,  1878. 

The  ooioner  has  a  discretion  to  determine 
whether  any  and  what  peraonn  may  be  pros- 
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eat,  besides  the  saigeona,  at  a  pott-mortem 
examination,  and  is  not  liable  for  ejecting 
a  person  who  refuses  to  leave  after  beino: 
requested  to  do  so. 
Ko  person  has  a  right  to  be  present  at  a  pott- 
mortem  examination  upon  the  ground  that 
he  is  suspected  of  having  caused  the  death. 

Motion  by  plaintiff  for  a  new 
trial,  on  exceptions  taken  at  the  Liv- 
ingston Circuit,  an(]|  ordered  to  be 
heard  at  the  General  Term  in  the 
firet  instance. 

Action  for  assault  and  batteiy- 
Answer,  a  general  denial.  It  ap- 
peared at  the  trial  that  the  defend- 
ant was  a  coroner  of  the  C5ounty  of 
Livingston,  and  that  on  March  15, 
1876,  he  held  a  coronei*'8  inquest  at 
the  house  of  Charles  Moose,  in  that 
county,  on  the  dead  body  of  said 
Charles,  who  died  after  receiving 
personal  injuries  in  an  affray  with 
his  nephew,  Peter  J.  Moose,  a  few 
days  previously.  A  povt-vwrtem 
examination  was  about  to  be  made 
by  two  snrgeons,  employed  by  the 
coroner  for  that  purpose.  The 
plaintiff,  who  also  was  a  physician 
and  surgeon,  was  in  the  room  where 
the  examination  was  about  to  be 
made,  and  said  that  he  wished  to  re- 
main and  witness  it,  but  the  coroner 
asked  him  to  leave,  and  on  his  refus- 
ing, caused  him  to  be  put  out  of  the 
room.  For  that  act  this  suit  was 
brought  Mr.  Justice  Snmsey,  who 
pi-esided  at  the  trial,  non-suited  the 
plaintiff. 

Charle$  J.  Bissell,  for  plff. 

John  A,  Vaiuierlipj  for  deft 

Heldy  That  while  a  coroner's  in- 
quest is  a  judicial  proceeding,  and  is 
within  the  policy  of  the  statute  which 
declares  that  the  sittings  of  every 
Court  within  this  State  shall  be  pub- 
lic, and  every  citizen  may  freely  at- 


tend the  same  (2  K  S.,  274,  §  1), 
yet  a  post-mortem  examination,  con- 
ducted by  surgeons  employed  by  a 
coroner  holding  an  inquest,  is  not  a 
part  of  the  inquest,  in  such  a  sense^ 
that  every  citizen  has  a  right  fully  to 
attend  it 

Held  dUOy  That  the  coroner  has  a 
discretion  to  determine  whether  any 
persons,  and  what  persons,  may  be 
present,  besides  the  surgeons,  at  post- 
mortem examinations.  Not  even  the 
jurors  have  a  right  to  witness  tlie  ex- 
amination, since  it  is  provided  by 
Laws  1873,  Chap.  833,  §  2 ;  1874, 
Chap.  535,  §  2,  that  the  jurors  are  to 
be  informed  of  what  the  examination 
discloses  by  the  testimony  of  the  sur- 
geons. J3ut  what  necessity  of  the 
testimony  of  tlie  surgeons,  if  the  ex- 
amination is  to  be  had  in  tlie  pres- 
ence of  the  jury  I 

EM  dUoy  That  Chap.  379  of 
the  Laws  of  1864  has  no  application 
to  an  inquest  held  by  a  coroner. 

Held  aUoy  That  no  person  has  a 
right  to  be  present  at  €kj>ost^moriefn 
examination  npon  the  ground  that 
he  is  suspected  of  having  caused  tlie 
death.  He  loses  no  legal  right  by 
being  excluded. 

The  defendant  is  entitled  to  judg- 
ment on  the  nonsuit. 

Opinion  by  Sr/^ilA,  J.;  TalcoU^ 
P.  c/1,  concurs. 


CONSTITUTIONAL  LAW.  TAX- 
ATION. 
IT.    S.    SupBxmB    COUBT. 
Samuel  C.  Cook,  plff.  in  erroTy  ▼• 
The    Commonwealtb    of     Pennsyl- 
vania.   (October,  1878.) 

A  tax  laid  by  a  State  Btetate  on  sales  made  hf 
an  aaotioneer  ia  a  tax  on  the  goods  sold, 
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and  when  applied  to  foveign  goods  sold  in 
the  original  packages  of  the  importer  before 
they  become  incorporated  into  the  genexal 
pio^perty  of  13ie  oonntty,  the  law  imposing 
snch  tax  is  roid  as  lajing  a  daty  on  imports. 

Error  to  the  Supreme  Court  of  the 
8t;ate  of  Pennsylvania. 

Action  against  the  defendant  be- 
low, who  was  an  auctioneer,  to  recover 
certain  taxes  for  which  he  was  liable 
by  statute  for  the  sale  of  goods  by 
auction. 

Defence,  that  the  statutes  under 
which  the  tax  was  levied  were  un- 
constitutional and  void.  The  goods 
sold  by  defendant  were  imported 
goods,  and  were  sold  by  him  in  the 
packages  in  which  they  were  origin- 
ally imported. 

The  statutes  in  question  were  as 
follows: 

The  act  of  the  Legislature  of 
Pennsylvania,  of  May  20, 1853  (Pam- 
phlet Laws,  683),  declares  that — 

^'The  State  duty  to  be  paid  on 
sales  by  auction  in  the  counties  of 
Philadelphia  and  Alleghany^  shall  be 
on  all  domestic  articles  and  groceries, 
one-half  of  one  per  cent ;  on  foreign 
drugs,  glass,  earthenware,  hides,  mar- 
ble work  and  dye  woods,  three-quar- 
ters of  one  per  cent^ 

By  the  sixth  section  of  the  act  of 
April  9, 1859,  the  law  was  modified, 
as  follows : 

^Said  auctioneers  shall  pay  into 
the  treasury  of  the  commonwealth  a 
tax  or  duty  of  one-fourth  of  one  per 
centum  on  all  sales  of  loans  or  stocks, 
and  shall  also  pay  into  the  treasury 
aforesaid  a  tax  or  duty,  as  required 
by  existing  laws,  on  all  other  sales  to 
be  made  as  aforesaid,  except  on  gro- 
ceries, goods,  wares  and  merchandise 
of  American  growth  or  manufacture, 
^al  estate,  shipping,  or  live  stock; 


and  it  shall  be  the  duty  of  the  auc- 
ticHieer  having  charge  of  such  sales,  to 
collect  and  pay  over  to  the  State 
treasurer  the  said  duty  or  tax,  and 
give  a  true  and  correct  account  of 
the  same  quarterly,  under  oath  or 
affirmation,  in  the  form  now  required 
by  law."    Pamphlet  Laws,  436. 

It  appears  that  the  l^w  also  re- 
quired these  auctioneers  to  take  out 
a  license,  to  make  report  of  such 
sales,  and  to  pay  into  the  treasury  the 
taxes  on  these  sales. 

The  Court  below  rendered  judg- 
ment against  the  defendant. 

MM,  Error ;  the  tax  on  sales  made 
by  an  auctioneer  is  a  tax  on  the  goods 
sold.  And  when  applied  to  foreign 
goods  sold  in  the  original  packages 
of  the  importer,  before  they  have 
become  incorporated  into  the  general 
property  of  the  country,  the  law  im- 
posing such  tax  is  void  as  laying  a 
duty  on  imports.  91  U.  S.,  275.  See 
also,  7  How.,  288 ;  6  Wall.,  35 ;  15 
Id.,  271 ;  92  U.  8.,  268 ;  8  Wall., 
113 ;  Id.,  223. 

The  Congress  of  the  United  States 
is  granted  the  power  to  regulate  com- 
merce with  foi*eign  nations  in  pre- 
cisely the  same  language  as  it  is  that 
among  the  States.  If  a  tax  assessed 
by  a  State  injuriously  discriminating 
against  the  products  of  a  State  of  the 
Union  is  forbidden  by  the  Constitu- 
tion, a  similar  tax  against  goods  im- 
ported from  a  foreign  state  is  equally 
forbidden. 

Judgment  reversed,  and  case  re- 
manded. 

Opinion  by  Miller^  JT. 
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MECHANICS'  LIENS.    CON- 
STRUCTION OF  STATUTES. 

K.  Y.   Supreme    Court.     General 
Tersc    Fourth  Deft. 

William  IX  Whipple,  respL,  v.  Aa- 
bury  Christian,  appU. 

Decided  October,  1878. 

Chap.  805  of  the  Laws  of  1844,  whibh  parovides 
that  mechanics*  liens  for  erecting  buildings  in 
certain  cities  and  villages  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which 
flinch  city  or  village  may  be  situated,  is 
special  and  local  as  to  the  cities  and  villages 
embraced  within  its  provisions,  and  was  not 
repealed  by  Chap.  204  of  the  Laws  of  1858, 
which  extended  the  provisions  of  the  Me- 
chanics' Lien  Law  of  1854  to  all  the  ooonties 
of  the  State  except  New  York  and  Erie. 

The  Act  of  1858  affected  only  counties  as  to 
which  no  mechanics*  lien  law  existed,  and 
was  preaumably  intended  only  to  embrace 
such  countiea 

Plaintiff  filed  a  mechanic's  lien  in  the  town 
clerk's  office  at  Canandaigua,  a  village  em- 
braced in  the  Act  of  1844.  Before  he  ob- 
tained judgment  thereon  a  Hi  pendent  in  an 
action  to  foreclose  certain  mortgages  on  the 
premises  was  filed  in  the  county  clerk's 
office,  and  upon  the  sale  on  f  oredoeure  de- 
fendant purchased  the  premises.  Plaintiff 
was  not  a  party  to  that  action,  but  proceed- 
ed to  foreclose  his  lien  and  purchased  the 
premises  on  a  sale  on  execution  issued  upon 
the  judgment  recovered  by  him.  Hdciy 
That  he  acquired  no  title  as  against  defend- 
ant, because  he  bad  no  lieu  when  the  lie 
petidene  was  filed. 

This  is  an  appeal  from  a  judgment 
for  the  plaintiff  at  the  Ontario  Spe- 
cial Term,  l^e  action  was  to  re- 
deem certain  premises  in  the  village 
of  Canandaigua  from  the  defendant, 
who  claims  title  to  them  as  purchaser 
on  the  foreclosure  and  sale  of  certain 
mortgages  in  August,  1867. . 

Plaintiff  had   furnished   materials 
for  repairing  a  certain  house  situated 
on  said  premises,  and  in  September, 
1866,  had  filed  a  notice  of  his  claim  < 
in  tbt)  town  clerk's  office  at  Canan- 


daigua, and  in  July  of  the  following 
year  commenced  an  action  in  the 
Supreme  Court  to  foreclose  the  lien 
supposed  to  have  been  created  by 
said  filing,  and  in  August,  1867,  ob- 
tained a  judgment  by  default,  and 
purchased  said  premises  on  an  execu- 
tion issued  on  said  judgment,  and  no 
person  having  redeemed  said  premi- 
ses, they  were  conveyed  to  him  by 
the  sheriff  in  Septeml)er,  1869. 

The  notice  of  lis  pendens  in  the 
suit  to  foreclose  tlie  mortgages  was 
filed  in  the  office  of  the  Clerk  of  On- 
tario County  on  the  sixth  of  August, 
1867,  but  plaintiff  was  not  made  a 
defendant  in  the  action.  Defendant, 
having  purchased  the  property  at  the 
foreclosure  sale,  went  into  possession^ 
and  made  valuable  and  permanent 
improvements  thereon,  and  had  no 
notice  of  plaintiff's  claim  until  in  Oc- 
tober, 1874,  just  prior  to  the  com- 
mencement of  the  suit  to  redeem, 
when  plaintiff  served  on  defendant  a 
written  notice,  claiming  that  he  was 
the  owner  and  demanding  an  account 
of  the  rents  and  profits  of  said  premi- 
ses, and  offering  to  pay  the'  amount 
of  the  purchase  money  on  the  fore- 
closure sale,  less  the  amount  of  rents 
and  profits,  and  demanding  possession 
on  such  payment  being  made.  The 
important  question  in  the  case  was, 
did  plaintiff,  by  the  filing  of  his  claim 
in  the  Clerk's  Office  of  the  Town  of 
Cam,f^i^^»a,  acqaire  a  lieu  nnder 
the  mechanics'  lien  law,  and  by  the 
execution  issued  on  his  judgment,  the 
sale  tliereof,  and  tlie  sheriff's  deed 
acquire  the  title  to  the  premises! 
Tliis  depends  upon  the  construction 
and  effect  of  the  various  lien  laws 
bearing  upon  the  question. 

The   plaintiff's  judgment  was  re* 
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covered  Babsequent  to  tlie  filing  of 
the  notice  of  lisjpendens* 

Chapter  220  of  the  Laws  of  1844 
was  a  mechanics'  lien  law  enacted  for 
the  city  of  New  York 

By  Chapter  305  of  the  laws  of  the 
same  session  there  was  a  mechanics' 
lien  law  enacted  applicable  to  all  the 
cities  of  the  State  except  New  York, 
and  to  the  villages  of  Syracuse,  Wil- 
liamsbnrgh,  Geneva,  Oswego,  Auburn, 
and  Canandaigua^  and  §  2  of  that 
act  says  that  '^  any  mechanic,  &c., 
shall  have  a  claim  ....  and  shall 
file  his  statement  of  such  claim  •  .  . 
in  the  oflice  of  the  derk  of  the  county 
in  which  the  city  or  village  may  be 
situated,  and  serve  a  notice  thereof 
personally  on  such  owner  or  his  agent, 
&c"  The  next  act  to  be  noticed 
is  Chap.  402  of  the  Laws  of  1854, 
which  provides  for  mechanics  erect- 
ing buildings  in  the  Counties  of 
Oneida,  Cortland,  Broome,  Putnam, 
Bockland,  Orleans,  Niagara,  Living- 
ston, Otsego,  Lewis,  Orange,  and 
Dutchess,  and  declares  that  such  con- 
tractor shall  file  his  notice  with  the 
town  derk  of  the  town  where  the 
property  is  located.  Section  24  of 
that  act  provides  that  all  aqts  hereto- 
fore passed  for  the  better  security  of 
mechanics  •  .  .  .  in  either  of  the 
above  counties  are  hereby  repealed 
....  Chap.  204  of  the  Laws  of 
1858  declares  that  the  provisions  of 
the  Act  of  1854  are  extended  to  all 
the  counties  of  the  State  except  New 
York  and  Erie,  and  §  2  of  the  Act  of 
1858  declares  that  all  acts  and  parts 
of  acts  inconsistent  with  said  Act  of 
1858  are  thereby  repealed. 

S.  M.  Oooding  and  Thomas  M. 
Jlowdlj  for  applt. 

John  OUlette^  for  respt. 


Heldy  That  all  the  legislation  af- 
fecting the  question  down  to  the  time 
when  the  plaintiff  filed  his  notice  of 
lien  affected  only  counties  as  to 
which  no  mechanics'  lien  law  existed, 
and  was  presumably  intended  only 
to  embrace  such  counties.  The  Law 
of  1844  was  special  and  local  as  to 
the  cities  and  villages  embraced  with- 
in its  provisions.  The  Act  of  1858 
was  a  general  law,  and  it  is  a  well- 
established  rule  for  the  construction 
of  statutes  that  a  general  law  does 
not  repeal  a  local  law  relating  to  the 
same  subject  unless  the  intent  to  re- 
peal is  clearly  manifested.  Smith's 
Commentaries,  §  737,  p.  879,  and  § 
788,  p.  905. 

The  object  of  the  Act  of  1854  was 
to  extend  the  lien  law  to  the  counties 
named  in  its  title,  and  when  this  act 
was  extended  by  the  Act  of  1858  the 
latter  act  repealed  "  all  former  acts 
and  parts  of  acts  inconsistent  with 
the  Act  of  1858."  There  was  no  in- 
consistency between  the  Acts  of  1858, 
as  applicable  to  the  County  of  Onta- 
rio and  the  Act  of  1844,  which  pro- 
vided a  lien  law  expressly  for  the 
village  of  Canandaigua.  That  as  the 
notice  of  the  lien  was  not  filed  in  the 
office  of  the  Clerk  of  Ontario  County, 
therefore  plaintiff  acquired  no  title 
as  against  the  purchaser  on  the  fore- 
closure of  the  prior  mortgages,  by 
a  sale  on  his  execution,  because  he  had 
no  lien  when  the  notice  of  lie  pendens 
was  filed  in  die  action  to  foreclose  the 
mortgages. 

Judgment  reversed,  and  complaint 
dismissed,  with  costs  to  tlic  defendant 

Opinion  by  Taloottj  J. 
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LIFE  INSUEANCE. 
N.  Y.  Supreme   Coubt.      General 
Term.    Fourth  Dept. 
Elizabeth  H.  Peasley,^/^.,  v.  The 
Safety  Deposit  Life  Ins.  Co.,  deft. 
Decided  October,  1878. 

In  answer  to  a  qnestion  in  an  application  for 
inaoninoe,  whether  the  per8on*B  parents, 
uncles,  aunts,  brothers,  or  sisten,  had  been 
afflicted  with  consumption,  scrofula,  insan- 
ity, epilepcfy,  disease  of  the  heart,  or  other 
hereditaiy  disease?  the  applicant  an- 
swered ^'  No.'*  In  an  action  on  the  policy, 
it  i^ppeared  that  the  applicant's  mother  had 
on  several  occasions  been  temporarily  in- 
sane, but  the  evidence  of  her  physicians 
tended  to  show  that  such  attacks  were  due 
to  accidental  and  temporaiy  canses.  Hdd^ 
That  the  insured  was  justified  in  maWng 
such  answer,  and  that  plaintiff  was  entitled 
to  have  the  question  whether  the  insanity 
was  hereditary,  or  due  to  temporary  and 
accidental  causes,  submitted  to  the  jury. 

Motion  for  a  new  trial  by  the 
plaintiff. 

Complaint  had  been  dismissed  and 
jndgment  ordered  for  the  defendant, 
exceptions  to  be  heard  at  General 
Term  in  the  first  instance. 

The  action  was  upon  a  life  insur- 
ance policy,  issued  to  plaintiff's  hus- 
band, in  the  sum  of  $3,000,  for  the 
sole  use  and  benefit  of  his  wife. 

The  defence  was  that  the  plaintiff's 
husband,  in  his  application  for  insur- 
ance, made  aix  untrue  answer  to  one 
of  the  questions  contained  therein — 
as  follows :  "  Have  the  person's  par^ 
ents,  uncles,  aunts,  brothers  or  sisters 
been  afflicted  with  consumption, 
scrofula,  insanity,  epilepsy,  disease  of 
the  heart,  or  other  hereditary  dis- 
ease I "  The  answer  was  "  No  1 "  and 
the  justice  at  the  Circuit  held  that 
this  answer  was  a  warranty  that 
none  of  the  relatives  specified  had 
ever  been  afflicted  with  any  of  the 
diseases  mentioned ;  and  it  appearing 


that  the  applicant's  mother  had  on 
several  occasions  been  temporarily 
insane,  the  said  justice  held  tiiat 
the  plaintiff  could  not  recover.  The 
evidence  of  the  physicians,  who  were 
acquainted  with  the  mother's  disease 
and  its  antecedent  circumstances,  tend- 
ed to  show  that  the  attacks  of  insan- 
ity under  which  she  had  suffered 
were  due  to  displacement  of  the 
womb,  and  other  like  temporary 
causes;  the  plaintiff  duly  excepted 
to  this  ruling,  and  asked  the  Court  to 
hold  and  decide  that  if  the  answer 
was  held  to  be  a  warranty,  it  was  a 
warranty  only  that  none  of  the  rela- 
tives named  had  ever  been  afflicted 
with  any  of  the  diseases  mentioned, 
hereditary  in  its  character.  The  Court 
refused  so  to  hold,  and  the  plaintiff 
excepted. 

The  plaintiff  then  requested  the 
Court  to  submit  the  question  of  the 
insanity  on  the  proof  to  the  jury, 
claiming  that  if  tlie  jury  believed  the 
insanity  was  not  hercditary,  the  war- 
ranty was  not  broken.  The  Court 
refused  to  submit  that  or  any  other 
question  to  the  jury,  claiming  diat 
the  warranty  made  by  the  answer 
was  broken  by  tlie  fact  that  the  ap- 
plicant's mother  had  been  insane,  no 
matter  from  what  cause,  and  without 
reference  to  the  question  whedier 
such  insanity  was  hereditary  or 
merely  temporary  in  its  character. 
To  this  ruling  the  plaintiff  excepted. 

C.  B.  Sedgwick^  for  plff. 

John  T.  Pingreey  for  deft. 

Heldy  In  construing  a  policy,  it 
must  be  liberally  read  in  favor  of 
the  insured,  so  as  not  to  defeat  with- 
out plain  necessity  the  claim  to  the 
indemnity  which,  in  making  the  in- 
sui*ance,  it  was  the  object  to  secure. 
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May  on  Insurance,  p.  182,  §  175,  that 
the  only  qaestion  which  coald  affect 
the  risk  was,  whether  tlie  insanity  of 
tlie  mother  was  hereditary,  or  was 
brought  abont  by  temporary  and  ac- 
cidental causes,  and  the  party  inter- 
rogated, from  the  form  of  the  ques- 
tion and  the  only  legitimate  purpose 
for  which  it  could  be  asked,  namely, 
to  ascertain  if  the  applicant  would  be 
more  than  ordinarily  liable  to  be 
attacked  by  the  same  disease,  was 
justified  in  making  the  answer  he 
did  make  to  the  question  in  the  ap- 
plication. 

And  that  as  the  eyidence  tended 
to  show  that  the  insanity,  in  the  opin- 
ion of  phyBicians  and  others,  was 
due  solely  to  accidental  causes,  the 
plaintiff  was  justified  in  asking  that 
the  question  be  submitted  to  the  jury 
to  determine  on  the  evidence  whether 
the  insanity  was  hereditary  in  its 
character,  or  due  solely  to  temporary 
and  accidental  causes. 

Order  dismissing  the  complaint 
and  directing  judgment  for  the  de- 
fendant, reversed,  and  new  trial 
ordered. 

Opinion  by  Talcotty  J. 


JUSTICES'   COURTS.    APPEAL 

TO  COUNTY  CO UIIT. 
N.  Y.  SupsBicB  Court.      Gknicsal 
Tkrm.    Foubth  Deft. 
Lewis  L.  Flint,  apjpU.^  v.  Elias  L. 
Gault,  respt 

Decided  October,  1878. 

VHiere  a  jiutice  of  the  peace  fails  to  attend  at 
hia  office  within  one  hoar  after  the  time  to 
which  a  cance  has  been  adjourned,  he  there- 
in loses  jnrisdiotion  and  the  aotioa  isdis- 
oontinned. 

The  notice  of  appeal  from  a  jnstioe^s  judg- 
ment specified  as  a  ground  of  error  that  the 
justice  did  not  appear  at  his  ofl&oe  until  more 


than  an  hour  after  the  time  to  which  the 
caqse  was  adjourned,  and  that  he  after- 
wards entered  judgment  against  the  i4>pel- 
lant  in  his  absence  and  without  notifying, 
him  of  his  readiness  to  proceed  with  the 
tnaL  The  original  return  did  not  specify 
at  what  time  the  justice  appeared  at  his 
office.  JSdd,  That  the  appeUant  was  en- 
titled to  an  amended  return,  and  that  the 
implication  in  the  original  return  that  the 
justice  appeared  at  the  proper  time  might  be 
oontroFerted  l^  affidavits  for  that  purpose. 

Appeal  from  a  judgment  of  Mon^ 
roe  County  Court,  reversing  a  justice's 
judgment 

The  notice  of  appeal  specified  as  a 
ground  of  error  that  the  judgment 
was  erroneons,  for  the  reason  that  tlie 
justice  did  not  appear  at  his  office, 
the  place  where  the  trial  of  the  action 
was  to  be  had,  until  more  than  one 
hour  after  the  time  to  which  the  cause 
was  adjourned  for  trial,  and  after 
ho  did  appear  he  entered  judgment' 
against  the  defendant  in  his  absence, 
without  notifying  the  defendant  in 
any  manner  of  his  (said  justice's)  ap- 
pearance and  readiness  for  trial,  and 
that  said  justice  was  not  detained 
from  his  office  by  reason  of  any  offi^ 
cial  business. 

Tlie  justice  thereafter  filed  his  re- 
turn, whereby  in  substance  he  re- 
turned that  the  parties  had  appeared 
on  the  return-day  of  the  sunnnons 
and  joined  issue,  and  that  the  case 
was  adjourned  at  the  plaintifPs  re- 
quest to  October  12, 12.80  p.m.  Octo- 
ber 12, 12.30  P.M.,  case  called.  Plain- 
tiff appeared  in  pei*8on  and  by  at- 
torney. Defendant  does  not  appear. 
Plaintiff  sworn,  Ac,  October  12th. 
Judgment  for  plaintiff  for  damages, 
$123.15.    Costs,  $:t. 

Upon  an  affidavit  the  defendant's 
attorney  obtained  an  order  requiring 
the  justice  to  make  a  f  uither  return 


813 


NEW  YORK  WEEKLY  DIGEST, 


and  state  as  to  the  cause  being  ad- 
journed to  12.30  P.M..,  and  not  12.30 
P.M.  shai-p,  and  the  justice  not  appear- 
ing at  his  office,  the  place  to  which 
the  cause  wrs  adjourned,  and  calling 
the  case  until  after  1.30  p.m.  ;  and 
when  he  did  so  appear  and  call  said 
cause  the  defendant  was  not  present, 
and  he,  the  justice,  failing  to  notify 
tlie  defendant  of  his  (the  justice's) 
readiness  to  try  the  cause,  and  as  to 
the  defendant  being  present  at  the 
justice's  office  at  1.30  p.m.,  and  said 
justice  not  being  present  at  such  time 
and  place. 

The  justice  thereafter  made  and 
filed  his  amended  return,  stating  that 
the  cause  was  adjourned  to  12.30  p.m. 
and  not  12.30  p.m.  sharp;  that  he 
was  at  his  office  within  two  minutes 
after  1.30  p.m.,  judging  by  the  clock 
in  the  Arcade  and  his  watch,  by  whicli 
he  was  guided  in  calling  his  court ; 
that  the  defendant  not  being  present, 
he  waited  a  few  minutes  before  he 
called  the  case,  and  when  he  did  call 
it  the  defendant  did  not  appear  or 
cause  any  appearance  to  be  made; 
that  he  did  not  notify  the  defendant 
that  he  was  ready  to  try  the  case,  as 
he  did  not  see  him  (defendant),  nor  did 
he  know  where  he  (defendant)  was. 

Upon  the  back  of  tlie  amended  re- 
turn tlie  justice  made  a  fuilher  return 
as  follows,  viz. :  "  When  I  say  I  was 
at  my  office  within  two  miimtes  after 
1.30  P.M.,  I  wish  to  be  understood  as 
meaning  that  I  was  at  my  office  at 
two  minutes  after  1.30  pj£.  as  near  as 
1  can  remember." 

Tlie  County  Court  upon  the  amend- 
ed return  reversed  the  justice's  judg- 
ment. 

H.  D,  Tucker^  for  applt 

Towmetid  <&  SaUivan^  for  respt 


Hddj  That  by  the  non-appearan<:e 
of  the  justice  at  his  office,  within  one 
hour  after  the  time  to  which  the 
cause  was  adjourned,  the  action  was 
discontinued  and  he  lost  jurisdiction. 
Stoddard  v.  Holmes,  1  Cow.,  246  ;  3 
Waits  L.  &  P.,  217. 

Held  cUsOy  That  the  appellant  was 
entitled  to  a  further  and  specific  re- 
turn, since  the  attention  of  the  justice 
had  been  called  to  the  above  point 
by  the  specifications  in  tlie  notice  of 
appeal,  and  the  original  retnrn  did 
not  specifically  state  at  what'honr  the 
justice  appeared  at  his  office  on  the 
adjourned  day.  The  County  Court, 
therefore,  did  not  err  in  entertaining 
affidavits  controverting  the  implica- 
tion in  the  original  return  that  the 
justice  was  at  his  office  at  12.30  p.m. 
of  the  return  day. 

Judgment  of  the  County  Court 
affirmed. 

Opinion  by  Smithy  J. ;  MuUin^  P, 
e/.,  and  TalcoUj  J,y  concur. 


EXAMINATION     OF     PARTY. 

SERVICE  OF  ORDER. 

N.  Y.  Supreme   Couet.     Saratoga 

Special  Term. 

McGregor,  ^JjT-)  v«  I^al'j  <i^J^* 
Decided  October  22,  1878. 

Service  of  an  order  for  ezamiiiation  under 
§  870  of  the  Code  of  CiTil  Ptooednre,  upon  a 
party  who  has  appeared  aa  attorney  in  per- 
son, is  equivalent  to  serrioe  upon  his  attor- 
ney within  the  meaning  of  §  875. 

Payment  of  witness  fees  to  a  party  who  If 
served  with  an  order  for  examination  nnder 
§  870,  is  necessary  to  constitute  due  service 
of  the  order  so  as  to  entitle  the  moving 
party  to  the  relief  provided  for  in  §  874. 

O,  C  LesteTj  for  the  plaintiff. 
H.  T.  Bracketty  for  the  def eudant. 
BocKEs,  J. — ^This  is  a  motion   by 
the  defendant  for  an  order  against 
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the  plaintiflF,  pursuant  to  §  874  of 
tlie  Code  of  Procedure. 

The  action  was  in  assumpsit,  and 
was  at  issue  on  various  mattei'S  of 
defence  set  up  in  the  answer  to 
the  complaint.  The  defendant  pre- 
sented to  a  justice  of  tJiis  Court  the 
proper  affidavit  required  by  §  872  of 
the  Code,  and  obtained  an  order 
from  such  justice  for  the  examina- 
tion of  the  plaintiff  before  a  referee, 
puranant  to  §  873.  The  order  was 
served  personally  on  the  plaintiff, 
who  conducted  the  case  as  attorney 
in  his  own  behalf,  by  showing  him 
the  original  and  delivering  to  him  a 
copy.  Ko  witness  fees  were  paid  or 
tendered. 

The  plaintiff  failed  to  appear  be- 
fore the  referee ;  whereupon  the  de- 
fendant moved  under  §  874  for  an 
order  to  compel  his  attendance,  and 
for  snch  other  relief  as  he  might  be 
entitled  to  under  the  last-mentioned 
section.  The  only  question  here  is 
whether  the  order  was  duly  served 
so  as  to  entitle  the  moving  party  to 
the  relief  provided  for  in  §  874. 
The  order  was  well  served  on  the 
plaintiff  except  as  to  payment  to  him 
of  fees  as  a  witness.  It  was  served 
on  the  plaintiff  personally ;  the  origi- 
nal* was  exhibited  to  him,  and  a  copy 
was  delivered,  which  also  was  service 
on  his  attorney,  he  acting  as  attorney 
in  person.  Under  similar  proceed- 
ings, pureuant  to  tlie  former  Code, 
payment  of  witness  fees  was  held 
to  be  necessary.  Hewlett  v.  Brown, 
1  Bos.,  655.  The  language,  how- 
ever, of  the  former  Code  differed 
somewhat  from  that  employed  in  the 
present  Code,  having  the  same  end  in 
view.  The  language  of  the  former 
Code  was  this :  "  A  party  to  an  action 

Vol  7— 1?o.  14. 


may  be  examined  as  a  witness^^ 
§  390 ;  and  the  subsequent  sections 
declare  how  the  examination  could 
be  procured. 

The  words,  "as  a  witness,"  are 
omitted  in  the  pi-esent  Code,  which 
provides  for  the  taking  of  the  "  depo- 
sition ''  of  2k  party ^  and  also  of  a  per- 
son not  a  party.  §§  870,  871.  And 
the  proceedings  provided  for  apply  to 
both  classes  of  pei-sons  alike.  Now 
the  examination  of  a  person  not  a 
party  is  certainly  the  examination  of 
a  witness;  and  the  heading  of  the 
sections  under  Article  First,  of  Title 
111,  refers  to  such  person  as  a  wit- 
ness. The  heading  is,  "  §  871.  Dep- 
osition of  a  witness  not  a  party."  So 
the  heading  of  §  870  is  this, ''  Depo- 
sition of  a  party,  &c. ; "  manifestly 
meaning  by  the  "&c."  as  a  witness. 

As  above  suggested,  the  proceeding 
to  obtain  the  deposition  of  a  party 
and  of  a  pei'son  not  a  party  are  the 
same.  It  cannot  fairly  be  said,  I 
think,  but  that  a  person  not  a  party, 
whose  dej)03ition  is  sought,  holds  the 
position  of  a  witness;  and  by  every 
fair  intendment  a  party  to  the  action 
whose  deposition  is  claimed  holds  the 
same  position  as  Regards  the  sections 
cited,  which  relate  to  both  classes  of 
persons  alike. 

This  conclusion  is  rendered  the 
more  reasonable  and  certain,  as  I 
think,  from  the  language  of  §  874, 
which  is  as  follows :  *'  If  2k party  or 
person-  so  served  fails  to  obey  the 
order,  his  attendance  may  be  corti- 
pelled,  and  he  may  be  punished  in 
like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed . 
to  obey  a  subpoena,"  &c.  He  may 
be  punished  in  like  manner,  and  the 
proceedings  tliereon  are  the  samCy  as 
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if  be  failed  to  obej  a  subpoena. 
Xuw  wbac  would  be  tiie  proceediuirs 
to  punish  a  party  or  witness  who 
should  fail  to  obey  a  6nb]><jtfna,  when 
tluit  process  might  be  issued?  The 
first  step  would  be  to  show  tliat  the 
party  or  witness  had  been  duly  sub- 
jwjenaed.  To  this  end  three  thin<rs 
are  requisite:  the  exhibition  of  the 
oriiriual,  the  delivery  of  a  copy  or 
ticket  containing  its  substance,  and 
the  payment  of  fees.  These,  then, 
are  nia^Je  the  basis  of  the  action 
of  the  officer — ^the  first  things  to  be 
shown  him  in  tlie  proceedings  to 
punish  for  disobeying  the  order. 

In  this  respect  the  order  takes  the 
place  of  a  subixjena,  and  the  proceed- 
ings instituted  to  punish  a  party  or 
person  for  failing  to  obey  it  are  de- 
clared to  be  the  same  as  if  it  had 
been  a  subpoena  instead  of  an  order. 
Thus  §*§  S55  and  ^03,  which  provide 
for  the  punishment  of  recusaut  wit- 
nesses who  have  been  duly  subp<enaed 
are  brought  in  and  made  effectual 
against  a  party  or  person  ordered  to 
appear  for  examination. 

Without  further  elaboration  of  this 
subject  here,  I  will  remark  that  I 
have  carefully  considered  the  case  of 
Riddle  V.  Cram,  6  W.  D.,  277,  and 
am  entirely  satisfied  with  the  line 
of  reasoning  there  adopted.  See  also 
Ilynies  v.  McDermatt,  5  W.  D.,  166. 
The  motion  to  punish  the  party  for 
Hs  failure  to  obey  the  order  requir- 
ing his  attendance  before  the  referee 
must  be  denied.  No  costs  of  this 
motion  allowed. 


REPLEVIN. 

X.     T.     SUPERIOB     CoUBT.        SPBCIAL 

TEB3f. 

Elizabeth  Cnllen  v.  Greorge  Miller 
et  al. 

Decided  September  30,  1878. 

In  an  action  for  the  claim  and  deliTezy  of  per- 
Eonal  propertT,  the  defendant  cannot  re- 
claim the  property  from  the  sheriff  on  ao- 
ooont  of  a  failoxe  of  ptaintifTs  sareties  to 
justify. 

Motion  bv  defendant  for  the  rede- 
livery  to  him  of  property,  on  account 
of  the  failure  of  the  sureties  of  the 
plaintiff  to  justify  in  an  action  for  the 
claim  and  delivery  of  personal  prop- 
erty. 

James  A,  Blanchard^  for  the  deft 

I.  S,  OnaUtoti^  for  tlie  plff. 

Vanderpoelj  Green  db  Cuming^  for 
the  sheriff. 

Tax  Vorst,  J. — ^The  defendant  ex- 
cepted to  the  sureties  given  by  the 
plaintiff,  and  they  failed  to  justify. 
The  defendant  now  moves  that  the 
sheriff  be  directed  to  deliver  tlie 
property  to  him.  The  only  provision 
in  the  Code  looking  to  a  return  of 
the  property  to  the  defendant  before 
judgment  in  his  favor  in  the  action  is 
contained  in  §  211.  If  the  defend- 
ant does  uot  except  to  the  plaintiff^s 
sureties,  he  may  require  such  return 
by  executing  and  giving  to  the  sheriff 
a  proper  undertaking  for  the  delivery 
thereof  to  the  plaintiff,  if  such  deliv- 
ery be  adjudged.  This  return  must 
be  required  within  three  days  after 
the  taking  by  the  sheriff,  and  if  not 
so  required,  the  sheriff's  duty  is  to  de- 
liver the  property  to  the  plaintiff. 

The  defendant  did  not  pursue  this 
coui^se,  and  has  interposed  no  effec- 
tive obstacle  to  the  delivery  of  the 
property  to  the  plaintiff,  unless  his 
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exception   to  the  plaiiitifiPs  sureties 
lias  bad  that  effect. 

But  §  210  provides  that  if  the  de- 
fendant except  to  the  sureties,  he 
cannot  reclaim  the  property  as  pro- 
vided in  §  211.  Manly  v.  Patteraon, 
3  Code  Rep.,  99 ;  and  Hof lieimer  v. 
Campbell,  59  N.  Y.,  269,  are  adjudi- 
cations adverse  to  the  defendant's 
claim.  The  defendant  objects  to  the 
hardship  of  this  conchision;  but  if 
there  be  any  fault,  it  lies  in  the  con- 
dition of  the  law. 

Some  support  to  defendant's  appli- 
cation is  sought  to  be  derived  from 
the  practice  in  relation  to  the  old 
action  of  replevin,  and  reference  is 
made  to  §  30,  Chap.  8,  Part  3, 
Title  12  of  the  Revised  Statutes  (Ed- 
mond's  Statutes  at  Large,  Vol.  XL 
545). 

Eut  I  cannot  discover  fi-om  that 
section  anything  to  justify  this  tuo- 
tion  for  a  return  of  tlie  property  to  the 
defendant  before  judgment. 

It  is  thei*e  provided  that  if  the 
plain tifiPs  sureties  do  not  justify,  the 
Court,  at  the  next  term,  shall  render 
judgment  of  discontinuance  against 
the  plaintiff,  and  such  other  judg- 
ment as  the  case  may  require  in  order 
to  restore  to  the  defendant  the  prop- 
erty replevined. 

That  this  action  may  not  be  discon- 
tinued by  the  Court  for  the  failure  of 
the  sureties  to  justify,  is  stated  in 
Manly  v.  Patterson,  aupra^  and  the 
reasons  for  the  conclusion  are  satis- 
factory. 

Chapter  342  of  the  La\v8  of  1869, 
§  3 — being  an  amendment  of  an  act 
entitled  of  the  action  of  "  replevin " 
— was  applicable  only  to  the  city  of 
New  York.  It  did,  however,  provide 
that  in  the  event  of  the  failure  of  the 


sureties  to  justify,  an  order  should  be 
made  by  the  officer  before  whom  the 
sureties  were  summoned,  directing  tlie 
sheriff  to  deliver  the  property  replev- 
ined to  the  defendant 

But  subsequent  legislation  on  this 
subject,  embodied  in  the  Code,  is  sig- 
nificant, and  indicates  that  the  pres- 
ent condition  of  the  law  on  this  sub- 
ject was  designed. 

The  Code  of  1848,  §  185,  contained 
a  specific  direction,  following  the  Act 
of  1839,  that  the  sheriff  should  deliv- 
er the  property  to  the  defendant,  if 
the  plaintiff's  sureties,  on  being  ex- 
cepted to,  failed  to  justify. 

But  this  provision  was  dropped  by 
the  amended  Code  of  1849,  when  ^'§ 
209,  210,  and  211,  as  they  now  exist, 
were  adopted. 

The  action  of  replevin,  and  tlie 
former  statutory  provisions  respect- 
ing it,  wei-e  supei*seded  by  the  provi- 
sions of  the  Code,  which  contains  a 
complete  sj'stem  of  procedure  for  the 
claim  and  delivery  of  pei-sonal  prop- 
erty, and  the  statute  of  1839,  above 
referred  to,  is  not  in  force.  Code,  §^ 
468,  471,  472. 

Upon  the  commencement  of  an  ac- 
tion for  the  recovery  of  pei-sonal 
property,  the  defendant,  under  the 
Code,  has  the  right  to  elect  whether 
the  plaintiff  or  himself  shall  have  the 
control  of  the  property  before  judg- 
ment. 

If  he  excepts  to  the  plaintiffs  sure- 
ties, he  elects  not  to  hold  the  property 
himself,  and  shows  himself  content  to 
abide  the  event  of  the  action. 

And  if  the  plaintiff's  sureties,  given 
to  the  sheriff,  fail  to  justify,  his  re- 
medy against  the  sheriff  is  assured, 
in  the  event  that  it  be  determined  in 
the  action  that  he  is  entitled  to  a  ro 
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turn  of  the  property.      Graham   v. 
Wells,  18  How.,  876. 

The  plaintifPs  motion  must  be  de- 
nied, but  without  costs. 


JOINT  STOCK  ASSOCIATIONS. 
PLEADINGS. 
N.  Y.  Court  of  Appeals. 
The  National  Bank  of  Schuyler- 
vllle,  respt.j  v.  Lasher  et  al.,  applts. 

Decided  September  17, 1878. 

An  action  is  properly  brought  against  a  joint 
stock  association  in  the  name  of  its  presi- 
dent, and  a  summons  against  *^0.,  pres- 
ident of  such  associacion,  properly  de- 
scribes the  defendant. 

The  existence  of  such  association  is  sufficient- 
ly proved  by  showing  that  a  meeting  was 
held,  a  name  agreed  upon,  a  constitution 
and  by-laws  adopted,  officers  appointed,  and 
that  business  was  actually  conducted  under 
such  organization  for  a  considerable  time. 

A  complaint  which  alleges  that  O. ,  as  president 
of  a  joint  stock  association  and  by  author- 
ity of  the  association,  made  the  notes  in 
suit,  sets  out  an  obligation  of  the  associ- 
ation and  not  of  O.  personally. 

In  an  action  upon  notes  made  by  authority 
of  a  joint  stock  association  and  signed  by 
the  proper  officer  thereof,  it  is  not  neces- 
sary for  plaintiff  to  show  that  the  money 
obtained  on  the  notes  was  actually  applied 
for  the  benefit  of  the  association. 

This  was  an  action  npon  several 
notes  given  by  an  association  of  more 
than  seven  pereons,  which  was  known 
as  the  O.  S.  U.  M.  Association.  The 
action  was  brought  against  the  pres- 
ident of  said  association,  and  the 
Btimmons  described  him  as  "  O.,  pres- 
ident of  the  O.  S.  U.  M.  Association," 
defendant. 

A,  Pond^  for  applts. 
I      C,  S.  Lester,  for  respt. 

Ueldy  That  under  the  provisions  of 
Chap.  258,  Laws  of  1849,  the  action 
was  properly  brought,  and  that  the 
summons  properly  described  the  de- 
fendant. 

The  complaint  alleged  that  the  de- 


fendant, the  O.  S.  U.  M.  Association, 
was  a  joint  stock  association,  of 
which  O.  was  president ;  that  as  such 
president  and  by  authority  of  the  as- 
sociation O.  made  the  notes  in  suit ; 
that  when  they  became  due  they 
were  presented  to  said  defendant, 
and  that  defendant  was  justly  indebt- 
ed thei-eon. 

Held,  That  tlie  complaint  set  out 
that  the  notes  were  obligations  of  the 
association  and  not  of  O.  pei-sonally. 

The  judgment  and  execution  were 
both  against  O.,  president,  &c 

Held,  Correct. 

Upon  the  trial  it  api^eared  that  a 
meethig  had  been  held,  a  name  for 
the  association  was  agreed  upon,  a 
constitution  and  by-Jaws  adopted, 
president  and  directors  appointed, 
and  that  under  such  organization 
business  was  actually  conducted  for 
a  considerable  period  of  time. 

Held,  That  the  existence  of  the  as- 
sociation and  its  liabilitv  on  the  notes 
were  sufficiently  proved  (2  Barb., 
Ch.  3.36);  that  the  statute  requires 
no  greater  formalities  than  for  the 
formation  of  ordinary  partnerships. 

The  notes  in  suit  were  proved  to 
have  been  made  by  the  authority  of 
the  association,  and  to  have  been 
signed  by  an  officer  tliereof  author- 
ized to  bind  it. 

Held,  That  it  was  not  necessary 
for  plaintiff  to  show  that  the  money 
for  which  the  notes  were  given  was 
actually  applied  for  the  benefit  of 
the  association. 

Judgment  of  General  Term,  affinn- 
ing  judgment  for  plaintiff,  affirmed. 

Per  curiam  opinion. 

Church,  CL  J. ;  Folger,  Rapallo, 
and  Andrews,  JJ,^  concur.  MUlcr 
and  Jiarlj  J  J.,  absent 
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LIFE    INSURANCE.    AGENCY. 

ESTOPPEL. 

N.  Y.  Court  of  Appeals. 

Mowry,  reapty  v.  Rosendale,  Rec'r, 

&c.,  of  the  World  Mutual  Lis.  Co., 

qpplt 

Decided  September  17, 1878: 

At  the  solicitation  of  W.  and  J.,  who  were 
partners  and  agents  for  the  Home  Ina  Co., 
plaintiff  signed  an  application  in  blank  for 
a  policy  in  said  company,  which  he  deliver- 
ed to  them.  W.  afterwards  filled  out  the 
application,  and  J.  took  it  to  the  defendant 
company,  which  substituted  its  name  there- 
in for  that  of  the  Home  Ins.  Co.,  accepted 
the  risk,  and  entered  J.^s  name  in  its  books 
as  its  agent.  W.  *s  name  was  indorsed  upon 
the  application  as  agent.  In  an  action  on 
the  policy  issued  by  the  defendant  company 
on  such  application,  Held^  That  J.  was  the 
agent  of  defendant's  company  ;  that  it  was 
not  necessary  to  the  existenoe  of  the  agency 
that  either  J.  or  W.  should  have  received  a 
written  appointment  or  been  previously 
agent  of  defendant;  and  that  defendant 
was  estopped  from  setting  up  as  a  breach  of 
warranty  any  error  or  falsity  of  the  state- 
ments inserted  in  the  application  by  its 
agent  without  collusion  or  fraud  on  the 
part  of  the  insured,  and  this,  although  it 
tUd  not  know  that  the  application  was  fiUed 
Qp  by  its  agent. 

This  was  an  action  upon  a  policy 
of  insurance  issued  to  plaintiff  upon 
the  life  of  M.  It  appeared  that  W. 
and  J.,  who  were  partners  and  agents 
of  the  Home  Insurance  Co.,  per- 
suaded the  insured  to  sign  an  appli- 
cation, in  blank,  for  a  policy  in  said 
company,  which  W.  subsequently 
filled  out  and  J.  took  to  the  defend- 
ant, being  introduced  by  the  actuary 
of  the  Home  Company  as  its  general 
agent.  The  president  of  defendant's 
company  erased  the  printed  word 
"  Home ''  in  the  application,  and  in- 
serted "  World  Mutual,"  accepted  the 
risk  allowing  J.  the  usual  commis- 
Bions  as  agent,  and  his  name  was 


entered  in  the  "  Agents'  Register  and 
Tickler  ^  of  defendant  and  tliis  trans- 
action as  his  first  one  as  agent.  The 
policy  and  premium  receipt  were  de- 
livered to  him  by  defendant,  and  J. 
delivered  them  to  plaintiff,  havhig 
countersigned  the  receipt  as  agent. 
In  the  application  delivered  to  de- 
fendant's president  the  name  of  W. 
appeared  indorsed  as  "  agent." 
IF.  P.  Prentice^  for  applt. 

Julien  T.  Davies^  for  respt 

Ileldy  That  the  jury  were  justified 
in  finding  that  J.  was  the  agent  of 
defendant's  company ;  that  the  state- 
ments in  the  application  having  been 
inserted  by  the  agent  for  defendant, 
without  any  collusion  or  fraud  upon 
the  part  of  the  insured,  defendant 
was  estopped  from  setting  up  their 
error  or  falsity  as  breach  of  warranty, 
and  was  bound  by  them.  64  N.  Y., 
648  ;  67  Id.,  283  j  4  Abb.,  Ct.  App. 
Dec,  131 ;  13  Wall.,  222 ;  21  Id., 
152. 

Also  heldj  That  it  was  not  neces- 
sary to  the  existence  of  the  acreucy^ 
that  either  J.  or  W.  should  have  re- 
ceived a  written  appointment  or  been 
previously  agent  of  defendant ;  nor 
was  it  necessary  to  the  applicati(>n 
of  the  above  principle  of  estop])el 
that  the  insurer  should  know  that 
the  application  was  filled  up  by  its 
agent 

Order  of  General  Term,  reversing 
judgment  for  defendant  and  granting 
new  trial,  afiirmed. 

Opinion  by  Hand, «/.  All  concur, 
except  Miller  and  Jiarl^  JJ,y  absent. 
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PARTITION.  PARTIES.  POWER 

OF  SALE. 

N.  Y.  SUPKEME  COUBT.   GeNERAL 

Term.     Second  Dei^t. 
Augustus  Preutice  et  al.,  respts., 
V,  Mary  Ann  Janssen  et  al.,  applts. 
Decided  September,  1878. 

Where,  by  the  terms  of  a  will,  the  executor  is 
directed  to  sell  the  real  estate  and  divide 
the  proceeds  among  the  residnaiy  legateeB, 
and  the  legatees  have  elected  to  take  the 
land,  the  executor  is  not  a  necessary  party 
to  an  action  to  partidon  it. 

Where,  by  the  terms  of  a  will,  the  executor  is 
empowered  ** during  the  minority"  of  the 
devisees  of  an  interest  in  real  estate  to  sell 
jointly  with  the  other  owners,  a  conveyance 
by  him  alone  of  ^^  all  the  right,  title,  inter- 
est and  estate  in  me  vested  as  executor," 
m.ade  after  one  of  the  devisees  came  of  age, 
is  not  a  proper  execution  of  such  power. 

Appeal  from  a  judgment  in  favor 
of  plaintiffs  in  an  action  of  partition. 

The  lands  sought  to  be  partitioned 
belonged  to  Francis  Blancard  at  the 
time  of  his  death.  By  the  residuary 
clause  of  his  will  this  property  was 
given  to  testator's  children,  Francis 
II.  Blancard,  Louise  Blancard,  Mary 
Ann  Blancard,  Caroline  Blancard, 
and  Jessie  Blancard.  There  was  a 
hotel  called  the  Pavilion  Hotel  upon 
it,  and  by  the  will  Fi^ancis  H.  Blan- 
card, testator's  son,  had  the  right  to 
carry  on  the  hotel  business  therein 
for  five  yeai*s.  Francis  H.  Blancard 
died  without  issue  before  the  testator. 
The  executors  were  directed  by  the 
will  to  sell  the  lands  of  testator,  in- 
cluding this  "Pavilion"  property, 
after  the  right  of  occupancy  of 
Francis  II.  Blancard  therein  should 
cea$e.  The  proceeds  were  to  be 
equally  divided  among  the  residuary 
legatees. 

The  testator  died  in  1868.  The 
residuary  legatees,  who  were  of  full 


age,  and  those  representing  them  to 
the  extent  of  three-fourtlis  of  the 
property,  have  sold  the  same  as  land 
to  the  plain tiflE.  The  defendant, 
Mary  Ann  Janssen,  has  since  1873 
joined  in  leases  of  the  property  as 
land. .  The  two  owners  have  since 
that  time  expended  large  sums  in 
improving  the  buildings  built  there- 
on as  land.  The  answer  admits  tliat 
the  parties  own  the  premises  as  land 
by  a  tenancy  in  common.  The  rents 
have  been  divided  as  rents  of  land, 
and  neither  party  asserts  or  claims 
in  the  pleadings  that  the  power  be 
executed  by  the  executor,  nor  does 
the  moving  executor,  who  is  individu- 
ally a  party  defendant,  claim  to  exer- 
cise the  power  of  sale. 

C.  Bainbt^idge  Smithy  for  applts. 

J,  M,  Van  Cott^  for  respts. 

Ileld^  That  the  executor,  Gerhard 
Janssen,  has  no  interest  in  the  pi-em- 
ises.  He  had  never  a  title.  He  had 
simply  a  power  for  the  purpose  of 
distribution.  The  distributees  have 
taken  the  land  instead  of  money,  and 
thus  the  executor  is  not  a  necessary 
party  to  this  action  as  executor. 

Caroline  Blancard,  one  of  tlie  own- 
ers, died,  and  Wample  was  her  execu- 
tor. By  the  will,  Wample,  as  execu- 
tor, was  empowered,  "during  the 
minority "  of  testatrix's  nephew  and 
nieces,  to  whom  he  had  given  a  half 
of  the  property,  to  sell  jointly  witli 
the  other  owners.  After  one  of  the 
devisees  became  of  age  the  executor 
conveyed  to  defendant,  Mary  Ann 
Janssen,  "  all  the  right,  title,  interest, 
and  estate  in  me  vested  as  executor." 

Heldy  That  this  was  not  a  proper 
execution  of  the  power.  The  de- 
fendant took  nothing  under  the  deed, 
and  Wample  had  no  estate.    He  had 
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simply  a  power  in  trust  This  was 
to  be  executed  during  the  minority 
of  the  devisees  and  jointly  with  the 
other  owners. 

Judgment  affirmed  with  costs. 

Opinion  by  Barnard^  P.  J, 


MUNICIPAL    CORPOKATIONS. 

INTEREST. 

N.  Y.  Court  of  Appeals. 
Read,   admr'r,   &c.,  resptj  v.  The 
City  of  BnflFalo,  applt. 
Decided  October  1,  1878. 

Warrants  were  drawn  by  defendant  in  favor 
of  certain  persons,  payable  out  of  a  certain 
fund  when  collected,  and  bearing  interest 
on  their  face  from  a  certain  date.  The 
fnnd  having  been  collected,  defendant  offer- 
ed to  pay  the  amount  actually  due.  He/d, 
That  this  offer  did  not  extinguish  the  debt 
nor  stop  the  running  of  interest. 

A  notice  in  the  official  paper  that  interest 
will  cease  to  run  on  such  warrants  after 
a  certain  date  does  not  affect  a  holder 
thereof  unless  it  is  shown  that  such  notice 
was  brought  to  his  knowledge. 

This  action  was  brought  npon  sev- 
eral warrants  drawn  by  the  mayor 
and  city  clerk,  and  coantersigned  by 
the  comptroller  of  the  city  of  Buffalo, 
upon  its  treasurer,  in  favor  of  certain 
persons  named  therein,  directing  or 
authorizing  him  to  pay  a  sum  of 
money  specified,  out  of  a  local  fund 
therein  named,  when  the  same  should 
be  collected  or  idealized  from  tax 
sales.  These  warrants  bore  interest 
on  their  face  from  three  months  after 
their  date.  There  was  nothing  in 
them  limiting  the  length  of  time  the 
interest  should  run.  It  appeared 
that  the  fund  out  of  which  the  war- 
rants were  to  be  paid  had  been  col- 
lected, and  defendant  was  ready  and 
offered  to  pay  the  amount  actually 
due. 

Defendant  had  published  a  notice 


in  the  official  paper  of  the  city  that 
interest  would  cease  to  run  on  the 
warrants  after  a  certain  date.  It  did 
not  appear  that  this  notice  was 
brought  to  the  knowledge  of  plain- 
tiff. Plaintiff  claimed  to  recover  in- 
terest on  the  warrants  to  the  com- 
mencement of  this  action,  which  was 
some  time  after  the  date  mentioned 
in  the  notice  published. 

O.  O.  Cottle^  for  respt. 

John  B,  Oreene^  for  applt. 

Ileldy  That  the  relation  of  defend- 
ant and  plaintiff  was  that  of  debtor 
and  creditor,  and  the  offer  of  defend- 
ant to  pay  the  amount  actually  due 
did  not  extinguish  the  debt ;  that 
plaintiff  was  entitled  to  recover  the 
interest  claimed ;  that  there  being  no 
pr(x>f  that  the  notice  published  was 
brought  to  his  knowledge,  he  was  nut 
affected  by  it. 

Judgment  affirmed. 

Opinion  by  Iland^  J.  All  concur ; 
except  Miller  and  Earl^  JJ.^  absent. 


JUDGMENTS.    PAYMENT. 
•  PARTNERS  J  IIP. 
N.  Y.  Court  of  Appeals. 
Booth,  ajrplUy  v.  The  Farn)ers  & 
Mechanics'  Bank  of  Rochester,  respL 
Decided  September  17,  187<S. 

A  judgment  was  reooTered  against  M.  <&  Q., 
who  were  partners,  upon  a  promissory  note 
made  by  them  for  partnership  purposes, 
and  indorsed  by  F.,  who  was  also  a  partner. 
A  separate  judgment  was  recovered  against 
F.,  who  aft-erward  paid  the  amount  of  the 
judgment  against  M.  &  G.,  and  procured 
an  assignment  thereof  to  plaintiff.  This 
judgm-^nt  was  afterward  satisfied  by  de- 
fendant. In  &n  action  to  reooyer  for  the 
alleged  wrongful  satisfaction  of  the  judg- 
ment, lldd^  That  prima  fade  the  debt  and 
all  judgments  recovered  against  the  copart- 
ners were  discharged  by  such  payment,  so 
that  neither  F.  nor  plaintiff  could  enforce 
i(  without   showing  some  equity  entitling 
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him  to  hold  it  as  security  for  the  sum  due 
F.  for  contribution ;  that  as  it  did  not  ap- 
pear that  there  was  anything  dae  F.  from 
M.  &  G.  on  the  partnership  accounts,  plain- 
tiflf  could  not  recover. 
Affirming  S.  C,  4  W.  Dig.,  513. 

This  action  was  brought  to  recover 
for  an  alleged  wrongful  discharge  by 
defendant  of  a  judgment  in  its  favor 
after  it  had  been  assigned  to  plaintiflf. 
It  appeared  that  the  judgment  in 
question  was  recovered  in  an  action 
upon  a  promissory  note  made  by  M. 
&  G.  to  the  order  of  F.,  by  whom  it 
was  indorsed,  all  of  whom  were  part- 
ners. The  note  was  made  and  in- 
dorsed for  the  purpose  of  raising 
money  to  be  used  in  the  partnei'ship 
business,  and  the  proceeds  of  its  dis- 
count were  so  used.  The  judgment 
was  against  M.  &  Q-.  only,  a  separate 
judgment  being  afterward  entered 
against  F.,  the  indoi-ser.  F.  paid  the 
defendant  the  amount  of  the  judg- 
ment, and  caused  it  to  be  assigned  in 
consideration  thereof  to  the  plaintiff, 
who  did  not  pay  anything  for  it. 
Defendant  subsequently  satisfied  the 
judgment. 

IF.  K  Coffswelly  for  applt. 

Theodore  Bacon^  for  respt. 

Heldj  That  prima  facte  the  debt 
and  all  judgments  recovered  there- 
on against  the  copartner  were  dis- 
charged by  the  payment  of  it  by 
F.,  so  that  neither  he  nor  any  party 
to  whom  he  caused  it  to  be  assimed 
in  consideration  of  such  payment 
could  enforce  it  without  showing 
some  equity  entitling  him  to  hold  it 
as  security  for  the  sum  due  F.,  for 
contribution ;  and  in  that  event  it 
could  only  be  enforced  to  the  extent 
of  the  sum  shown  to  be  thus  due, 
20  N.  Y.,  395;  that  as  there  was  no 
proof  or  allegation  that  there  was 


anything  due  F.  from  M.  &  G.  on 
their  partnership  accounts,  the  giv- 
ing of  the  satisfaction  piece  by  de- 
fendant caused  no  damage  to  plain- 
tiff. 

Order  of  General  Term,  reversing 
judgment  for  plaintiff  and  granting 
new  trial,  affirmed,  and  judgment 
absolute  for  defendant  on  stipulation. 

Opinion  by  RapaUo^  J. ;  Churchy 
6%.  e/.,  Andrews  and  Folger^  JJ,j 
concur.  Miller  and  Earl^  J.J,^ 
absent. 


PROMISSORY  NOTES.   PLEAD- 
INGS. 
N.  Y.   SupREaiE  CouBT.      General 
Term.    Fourth  Dept. 
James  Cawley,  reypt.^  v.  James  A. 
Costello,  impl'd,  &c.,  applt. 
Decided  October,  1878. 

One  who  writes  his  name  on  the  back  of  a 
non-negotiable  note,  can  only  be  made  lia- 
ble as  maker  or  guarantor,  and  to  charge  him 
in  either  of  those  characters,  the  complaint 
in  an  action  upon  such  note  mn»t  aver  that 
he  so  wrote  his  name  with  intent  to  become 
liable  in  such  character. 

Appeal  from  an  order  made  at 
Special  Term  overruling  the  demuri-er 
to  plaintiff's  complaint. 

The  complaint  alleged  that  de- 
fendant, Cawley,  made  his  promissory 
note  whereby  by  the  "  name  of  Caw- 
ley,'' he  promised  to  pay  a  certain  sum 
with  interest,  and  procured  Costello's 
endorsement  on  the  same,  who  thei*e- 
upon  delivered  the  note  to  the  said 
payee,  who  thei*eupon  duly  eudoi-sed 
the  said  note  for  collection  and  de- 
posited the  same,  and  avere  the  pre- 
sentation of  said  note  for  payment 
and  the  demand  and  protest  of  tlic 
same. 

Defendant,  Costello,  demurred  to 
the  complaint,  because  as  to  him  the 
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complaint  did  not  state  facts  Bufli- 
cient  to  conetitnte  a  canse  of  action. 
The  complaint  seeks  to  charge  the 
defendant  only  as  endorser. 

Butterfield  A  Phillvps^  for  applt 

Bedch  &  Brown^  for  respt. 

Held^  That  the  note  appears  to  be 
a  non-negotiable  note.  1  Daniels  on 
Negotiable  Inst,  86;  Edwards  on 
Bills,  165.  The  note  not  being  nego- 
tiable, the  writing  of  the  name  of  the 
defendant  across  the  back  of  it  is  not 
legally  $in  endorsement  of  the  note. 
1  Daniels  on  Neg.  Inst,  524;  16 
How.  Fr.,  844 ;  1  Keyes,  576 ;  40 
N.  Y.,  491.  Costello  can  only  be 
made  liable  as  maker  or  guarantor, 
and  \i  Uie  plaintiff  eeeks  to  charge 
him  in  either  of  those  characters  he 
must  aver  in  his  complaint  tliat  he 
wrote  his  name  on  the  back  of  the 
note  with  intent  to  become  liable 
thereon  in  such  character.  That  the 
complaint  shows  no  facts  by  reason 
of  which  defendant  is  liable. 

Order  of  Special  Term,  overruling 
the  demurrer,  reversed,  with  leave 
to  the  plaintiff  to  amend  within  twen- 
ty days  after  service  of  a  copy  of  the 
order  and  on  payment  of  costs. 

Opinion  by  Taicott^ «/. 


CLOUD  UPON  TITLE.  AMEND- 
MENT.   ACTION. 
N.  Y.  CouET  OF  Appeals. 
Bockes  et  aL,  apjolte.y  v.  Lansing 
et  al/,  respts. 

Decitled  September  24, 1878. 

An  action  to  set  aside  an  instniment  or  pro- 
ceeding as  a  dond  upon  title  will  only  lie 
where  snoh  instmmeni  or  proceeding  pu> 
ports  on  its  face  to  conv^  a  title  para- 
moont  to  that  of  plaintiff. 

A  party  not  in  possession  cannot  maintain  an 
action  for  rente  and  profitik 
Vol  7.— Na  14.* 


A  complaint  in  an  action  to  remove  a  dond 
upon  title  cannot  be  amended  by  the  referee 
at  trial  so  as  to  change  the  cause  of  action 
to  one  in  ejectment. 

To  sustain  an  aclion  to  remove  a  cloud  upon 
title  and  to  recover  possession,  facts  must 
be  alleged  which  would  be  necessary  to  en- 
title plaintiff  to  the  relief  sought  had  he 
brought  separate  actions  therefor. 

Affirming  8.  C,  6  W.  Dig.,  10. 

This  action  was  brought  to  remover 
a  cloud  from  the.  plaintifiPs  title  to 
certain  real  estate. 

Their  title  was  founded  upon  an 
assignment  in  trust  from  W.  to  R., 
which  was  executed  and  recorded  iu 
September,  1846,  and  a  conveyance 
thereunder.  Defendants  claimed 
under  a  sale  by  a  receiver  appointed 
in  proceedings  against  W.,  founded 
upon  a  judgment  recovered  against 
him  in  October,  1846.  The  com- 
plaint was  framed  solely  for  equita-* 
ble  relief. 

James  Oibson^  for  applts. 

James  Lansing^  for  respts. 

Ileld^  That  this  action  could  not 
be  maintained;  that  plaintiffs  have 
an  apparent  title  which  cannot  be 
overcome  without  proof,  and  the  pix)- 
ceedings  under  which  defendants 
claim  do  not  of  themselves  show  any 
title  in  tliem,  or  constitute  any 
cloud  upon  the  plaintiff's  title ;  that 
the  referee  had  no  power  to  change 
the  cause  of  action  from  one  for 
equitable  relief  to  one  in  ejectment. 
It  is  only  where  there  is  an  instru- 
ment or  proceeding  which  on  its  face 
purports  to  ci'eate  or  convey  a  title 
paramount  to  that  of  the  party  seeking 
relief  that  an  action  will  lie  to  set 
aside  such  instrument  or  proceeding 
as  a  cloud  upon  plaintiff^s  title. 

The  complaint  claimed  to  recover 
the  rents  and  profits.    It  appeared 
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that  plaintiffs  were  not  in  posses- 
sion. 

llddy  Untenable;  that  plaintiffs 
must  recover  possession  before  they 
are  in  a  position  to  claim  rents  and 
profits. 

Under  the  provisions  of  the  Code 
permitting  the  joinder  of  legal  and 
equitable  causes  of  action,  to  sustain 
an  action  in  which  the  plaintiff  de- 
mands that  a  cloud  upon  his  title  be 
removed,  and  that  he  recover .  posses- 
sion, facts  must  be  alleged  which 
would  be  necessary  fo  entitle  him  to 
the  relief  had  he  sought  it  in  sepa- 
rate actions. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  defendants,  af- 
firmed. 

Opinion  by  RapallOy  J.  All  con- 
cur except  Miller  and  Earl^  JJ.^ 
absent. 


ASSAULT  AND  BATTEEY. 

N.   Y.   Supreme    Court.     General 

Term.    Fourth  Deft. 

Samuel  8.  Johnson,  apjplty  v. 
Aaron  McConnell,  respt. 

Decided  October,  1878. 

In  order  to  oonstitate  an  assault  and  battery 
for  which  a  party  will  be  liable  in  damages, 
the  aasault  must  be  unwarranted,  but  need 
not  be  committed  in  anger. 

Appeal  from  a  judgment  for  de- 
fendant rendered  on  the  verdict  of  a 
jury. 

The  action  was  for  assault  and 
battery,  in  the  course  of  which  the 
plaintiffs  leg  was  broken  and  he  was 
otherwise  seriously  injured. 

It  appeared  tliat  plaintiff,  was  ad- 
dicted to  intemperance,  and  on  one 
occasion  when  intoxicated  he  became 
enjgaged  in  a  scuffle  with  a  neighbor, 
in  which  defendant  interfered.  Plain- 


tiff i*esisted  such  interference,  and  a 
scuffle  took  place  between  defendant 
and  plaintiff,  in  the  course  of  which 
plaintiff  received  the  injuries  in  ques- 
tion. Defendant  claimed  that  he 
merely  interfered  to  keep  the  plaintiff 
quiet  and  with  no  design  to  injure 
him,  and  that  the  injuries  were  acci- 
dental, and  stated  that  he  was  not^ 
irritated  at  all  during  the  scuffle. 
The  judge  instructed  the  jury  that 
^^  an  assault  and  battery  must  be  an 
angry  and  unwarranted  attack  upon 
another  individual.  Yoa  are  to 
judge  of  all  the  circumstances  of  the 
case,  whether  that'  was  unwarranted 
in  view  of  the  condition  in  whicli  the 
plaintiff  was.'  If  it  was  unwarrant- 
able the  plaintiff  is  entitled  to  dam- 
ages ;  if  it  was  merely  for  the  purpose 
of  keeping  him  quiet  and  no  harm 
was  intended  and  none  was  done, 
he  is  not  entitled  to  recover  for  it." 
Plaintiff's  counsel  excepted  to  the 
charge  that  to  constitute  an  assault 
and  battery  it  must  be  in  anger  and 
unwarranted,  and  asked  the  Court  to 
charge  that  neither  of  those  elements 
were  necessary.  The  Court  refused 
so  to  charge,  and  the  plaintiff  except- 
ed. 

MoMasters    <6     ParJchuraty    for 
applt. 

liugglea  <&  LitUe^  for  respt 
Held^  That  in  order  to  constitute 
an  assault  and  battery  for  which  a 
party  is  liable  in  damages,  the  assault 
must  be  unwarranted  but  it  need  not 
have  been  committed  in  anger.  Hil- 
liard  on  Torts,  189,  193,  note.  Bul- 
lock V.  Babcock,  3  Wend.,  891.  On 
account  of  the  probability  that  the 
jury  was  misled  as  to  the  rule  of  law 
applicable  to  the  case  by  the  charge 
that  in  order  to  render  the  defendant 
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liable  the  assault  must    have   been 
both  nnwarraDted  and  committed  in 
anger,  the  judgment  shpnld   be  re- 
versed and  new  trial  ordered. 
Opinion  by  Talcotty  J. 


JURISDICTION.    TRIAL  BY 

JURY. 

N.  Y.  Court  of  Appeals. 

Wheelock,  assignee,  &c.,  respLy  v. 
Lee,  apj>lt. 

Decided  October  4, 187S. 

The  City  Court  of  Brooklyn  ia  limited  in  its 
juriadiction  to  causes  of  action  arising  with- 
in its  territorial  Umits  and  cases  in  which 
the  subject  of  the  action  is  situated  or  the 
parly  proceeded  against  resides  oris  served 
with  process  within  those  limits.  Held, 
That  where  none  of  these  facts  exist,  the 
defendant  is  not  precluded  from  setting  up 
the  want  of  jurisdiction  by  the  fact  that  he 
has  appeared,  demurred  and  answered. 

The  joinder  of  equitable  with  legal  causes  of 
action  does  not  deprive  defendant  of  the 
right  of  trial  by  jury ;  nor  is  the  bringing  of 
the  case  to  trial  at  Special  Term  a  waiver 
of  this  right ;  to  constitute  a  waiver  there 
must  be  some  unequivocal  act  or  consent 
showing  an  intention  to  abandon  the  consti- 
tutional right. 

This  was  an  action  commenced  in 
the  Citj  Court  of  Bi\x)klyn.  The 
defendant  appeared  and  interposed  a 
demurrer  to  the  complaint.  The  de- 
murrer being  overruled  he  put  in  an 
answer  in  which  he  set  up  that  the 
cause  of  action  did  not  arise  in  the 
City  of  Brooklyn,  that  when  the  ac- 
tion was  commenced  he  never  had 
and  did  not  reside  there  but  in  the 
city  of  New  York,  at  which  place  the 
summons  was  served  upon  him,  and 
that  consequently  the  City  Court  of 
Brooklyn  had  no  jurisdiction  of  the 
person  of  defendant  or  of  the  cause 
of  action.  The  allegations  of  the 
answer  were  substantiated  by  the  evi- 1 


dence  and  findings,  and  it  was  con- 
ceded that  they  established  a  want  of 
jurisdiction  in  the  City  Court  and  a 
fatal  objection  to  the  judgment  unless 
such  objection  was  waived  or  cured 
by  the  defendant  having  appeared, 
demurred  and  put  in  an  answer. 

O.  TF.  Van  Slyck,  for  applt. 

Ji.  E.  Valentine^  for  respt. 

Eddy  That  the  City  Court  of 
Brooklyn  being  limited  in  its  juris- 
diction to  causes  of  action  arising 
within  its  territorial  limits  and  cases 
in  which  the  subject  of  the  action  was 
situated  or  the  party  proceeded  against 
resided  or  was  served  with  process 
within  those  limits,  and  as  there  was 
nothing  in  this  case  giving  jurisdiction, 
the  fact  that  defendant  appeared,  de- 
murred and  answered  did  not  prevent 
his  setting  up  the  want  of  jurisdiction. 
53  N.  Y.,  450,  460 ;  3  N.  Y.,  132 ; 
63  Id.,  176 ;  18  Id.,  495. 

Defendant  claimed  that  he  was  en- 
titled to  a  trial  by  jury.  The  com- 
plaint contained  four  causes  of  action 
which  were  triable  by  jury  and  were, 
maintainable  at  common  law.  The 
fifth  cause  of  action  was  for  equitable 
relief.  The  action  was  brought  to 
trial  at  Special  Term  and  a  jury  trial 
demanded. 

Ileld^  That  the  joinder  of  the  equi- 
table with  the  legal  causes  of  action 
did  not  deprive  defendant  of  the  right 
of  trial  by  jury,  40  N.  Y.,  511 ;  that 
the  bringing  of  the  case  to  trial  at 
Special  Term  was  not  a  waiver  of  this 
right ;  that  it  was  for  the  judge  to 
determine  whether  any  of  the  grounds 
upon  which  a  recovery  was  sought 
are  such  as  at  the  adoption  of  the 
constitution  were  redressed  by  an  ac- 
tion at  law,  and  if  so  he  should  direct 
the  cause  to  be  tried  by  a  jury  at  the 
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Circuit,  or  at  all  events  should  refuse 
to  try  the  cause  without  a  j ury.  36  N. 
Y.,  669,  672  ;  44  Id.,  663.  That  to 
constitute  a  waiver  of  the  right  to  a 
trial  bj  jury  there  must  be  some  un- 
equivocable  act  or  consent  showing 
an  intention  to  abandon  the  constitu- 
tional right 

Judgment  of  General  Term  re- 
versed. 

Opinion  by  liapaMOy  J".  All  con- 
cur except  Miller  and  £arlf  JJ.y  ab- 
sent. 


ASSIGNMENTS  FOR  THE  BEN- 
EFIT OF  CREDITORS. 
JURISDICTION. 
N.    Y.   Supreme    Coubt.     General 
Term.    Fourth  Deft. 
In  re  George  W.  Nicholas,  an  in- 
Bolvent  debtor. 

Jane  R.  Claggett,  respt^  v.  Phineas 
Prouty  et  al.,  applta. 
Decided  October,  1878. 

The  entire  original  jnrisdiction  in  matters  relat- 
ing to  assignments  for  the  benefit  of  credi- 
tors is  vested  in  the  County  Courts,  and  there 
is  no  authority  whereby  the  Supreme  Court 
is  authorized  to  make  orders  in  such  matters, 
except  upon  appeal  from  an  order  or  deter- 
mination previously  made  by  the  County 
Court. 

In  this  case  lands  in  which  the  in- 
solvent debtor  had  an  interest  had 
been  sold  for  the  benefit  of  creditoi-s. 
On  petition  at  a  Special  Term  of  the 
Supreme  Court  by  one  of  tlio  credi- 
toY^j  such  sale  was  ordered  set  aside 
as  against  the  purchasers  of  the 
lands.  From  that  order  appeal  is 
taken.  No  action  was  pending  in  the 
Supreme  Court  in  which  the  petition 
was  presented. 

Ilenry  li.  Selderiy  for  applts. 

jE  M.  Morse^  for  respt. 

Held^    That  the  Supreme    Court 


had  no  jurisdiction  of  the  subject- 
matter.  See  Laws  of  1877,  Chap. 
466,  amended  by  the  Act  of  187^, 
Chap.  318. 

No  action  was  pending  in  the  Su- 
preme Court  at  the  time  said  order 
was  made,  but  the  order  was  made 
simply  on  petition  of  the  party  who 
applied  for  it,  and,  admitting  that  in 
the  case  of  an  action  so  pending 
such  order  would  have  been  properly 
made,  yet  under  the  statutes  referred 
to  the  entire  original  jurisdiction  is 
conferred  upon  the  County  Court, 
and  there  is  no  authority  whereby 
the  Supreme  Court  is  authorized  to 
make  orders  in  such  mattere,  except 
upon  appeal  from  an  order  or  deter- 
mination previously  made  by  the 
County  Court  The  order  so  made 
is  consequently  void. 

Order  appealed  from  revei'sed. 

Opinion  by  TcUcoUy  J. 

DISOKDERLY    PERSONS. 
HUSBAND  AND  WIFE. 
N.   T.   Court  of   Appeals. 
The  People,  respts^y  v.  Pettit  et  aL, 
ajyplts. 
Decided  September  17, 1878. 

Where  the  husband,  who  had  no  other  resi- 
dence and  no  means,  offered  to  support  hia 
wife  and  children  at  his  father's  house,  oc- 
cupying a  separate  portion  of  such  house, 
whioh  was  a  large  one,  which  offer  was  re- 
fused by  her  on  the  ground  that  it  was  not 
a  proper  place,  because  her  husband's  father 
was  intemperate  and  yery  abusive,  and 
there  was  no  eyidence  that  the  apartments 
were  not  comfortable,  or  the  offered  support 
proper,  or  that  the  wife  was  in  danger  of 
personal  injury  or  apprehended  any :  ff^l^ 
That  the  offer  was  a  sufficient  compliance 
with  the  requirements  of  a  bond  given  by 
him  for  the  support  of  his  family  under  the 
statute  in  relation  to  disorderly  persons. 

This  action  was  brought  npon  a 
bond  given  by  defendant  P.,  with 
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Bnreties,  upon  his  conviction  of  being 
a  disorderly  person,  in  neglecting  to 
Biipjxn't  his  wife  and  children,  under 
1  R.  S.,  638.  It  appeared  that  on 
the  day  tlie  bond  was  executed  the 
husband  offered  to  take  tlie  wife  and 
children  to  his  father's  house,  it  ap- 
pearing that  he  had  no  other  house 
and  no  means,  and  support  them 
there  as  they  had  before  been  sup- 
ported, occupying  a  separate  portion 
of  the  house,  which  was  a  large  one, 
from  the  rest  of  the  family.  This 
offer  was  held  open  at  all  times. 
The  wife  declined  the  offer,  and 
claimed  that  the  house  offei'ed  her 
was  not  a  proper  place,  because  her 
husband's  father  was  intemperate  and 
very  abusive.  There  was  no  pretense 
that  the  apartments  were  not  com- 
fortable, and  tlie  offered  support  prop- 
er. There  was  no  evidence  that  the 
wife  was  in  danger  of  personal  in- 
jury, or  that  she  apprehended  any. 

A  motion  was  made  for  a  nonsuit, 
which  was  denied. 

Wm.  C.  Buger^  for  applts. 

A.  Z.  Joknaon^  for  respts. 

Ileld^  Error;  that  no  breach  of 
the  bond  was  established;  that  de- 
fendant's offer  of  support  was  a  sufB- 
cient  compliance  with  its  requij-e- 
ments,  and  having  made  it  he  could 
Bot  be  held  under  the  statute  to  have 
neglected  to  support  his  wife  and 
family ;  that  the  husband  had  a  right 
to  select  his  own  residence,  and  the 
support  intended  to  be  secured  by 
the  statute  was  the  necessaries  of  life, 
or  such  as  the  parties  have  been  ac- 
customed to  and  the  husband  is  able 
to  provide. 

Plaintiffs  were  bound  to  establish 
such  a  case  as  would  entitle  a  third 
person  to  recover  against  the  husband 


for  necessaries  furnished  the  wife; 
the  rule  in  such  case  being  that  dur- 
ing cohabitation  the  assent  of  the 
husband  is  presumed,  but  if  the  hus- 
band and  wife  are  living  apart,  the 
burden  is  upon  the  person  furnishing 
the  necessaries  to  show  that  the  cir- 
cumstances are  such  as  to  render  the 
husband  liable.  11  Johns.,  281;  4 
Den.,  46 ;  Bishop  on  Mar.  and  Div., 
§§569,570;  8  C.  &  P.,  15. 

Ilarwood  v.  Heffer,  3  Taunt.,  421, 
distinguished  and  disapproved. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs,  revei-sed, 
and  new  trial  granted. 

Opinion  by  Churchy  Ch.  J.  ;  Folr 
ger^  liapaUo  and  Andrews^  JJ.<,  con- 
cur ;  MiUer  and  Earl^  JJ,^  absent 


TAXATION.   CORPORATIONS. 

N.  Y.  SuPBBMB  Court.  General 
Tesm.    Fourth  Dept. 

The  City  of  Rochester,  ^/^.,  v.  The 
Town  of  Rush,  deft. 

Decided  October,  1878. 

A  constmctioii  ereoted  by  a  municipal  cozpor* 
ation  for  public  puiposea  is  not  subject  to 
taxation. 

The  provision  of  the  statute  deolaring  that  all 
lands,  whether  owned  by  individuals  or  cor- 
porations, shall  be  liable  to  taxation  applies 
only  to  private  corporations. 

This  was  a  case  agreed  upon  and 
submitted  to  the  court,  in  order  to 
have  a  judicial  determination  as  to 
whether  the  Town  of  Rush  could  im- 
pose ordinary  taxes  upon  a  reservoir, 
part  of  and  necessary  to  the  system  of 
works  by  which  water  is  supplied  to 
the  city  of  Rochester.  Rush  is  one  of 
the  towns  of  Monroe  County  through 
which  water  is  conveyed  to  the  city 
of  Rochester  from  Hemlock  Lake, 
in  Livingston  County,  and  the  com- 
missioners of  water  works  had  pur* 
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chased  some  six  acres  of  land  in  the 
town  of  Eusk,  and  built  thereon,  as 
a  part  of  the  system  of  water  works, 
a  reservoir,  conceded  to  be  a  neces- 
sary incident  to  the  system  of  water 
works  of  Rochester. 

James  B,  Perkins y  for  plaintiff. 

e/.  A,  Stully  for  defendant 

Ueldy  That  the  property  was  not 
subject  to  taxation,  and  that  the  as- 
sessors of  the  Town  of  Rush  had  no 
authority  or  jurisdiction  to  place  the 
same  upon  the  tax  roll  as  liable  to 
taxation. 

The  provisions  of  the  statute,  de- 
claring that  all  lands,  whether  owned 
by  individuals  or  corporations,  shall 
be  liable  to  taxation,  applies  only  to 
private  corporations.  The  agencies 
of  government  are,  from  their  nature, 
exempt  from  taxation.  Cooley  on 
Taxation,  Chap.  III. 

To  tax  a  construction  erected  by  a 
city  is,  in  efFcct,  to  tax  an  amount 
already  raised  by  taxation,  and  if 
such  tax  could  be  imposed,  such  erec- 
tions could  be  sold  in  default  of  pay- 
ment.   4  Gray,  500 ;  44  Conn.,  360. 

Judgment  ordered  for  the  plaintiff. 

Opinion  by  TalcoU^  J. 


ADVERSE   POSSESSION.    EVI- 
DENCE. 

N.  T.  Court  of  Appeals. 
Pope,  respt.y  v.  Hanmer,  appU. 
Decided  September  17, 1878. 

The  lot  line  between  certain  lots  was  reoog- 
nized  and  described  in  the  deeds  of  the  par- 
ties as  the  boundary  line  between  their  re- 
spective farma  There  was  a  rail  fence 
which  plaintiff  claimed  was  some  distance 
on  his  side  of  the  true  line.  This  fence  ran 
through  woodland  which  was  fenced  onlj  on 
two  sides,  one  of  the  other  sides  being  an 
unfenced  highway,  and  the  other  side  indi- 
cated only  by  maxked  trees,  and  had  never 


been  cultivated  and  improved.  In  an  action 
for  trespass  alleged  to  have  been  committed 
upon  the  property  in  dispute,  HM^  That 
defendant  could  not  mamtiain  title  by  ad- 
verse possession. 

Possession  follows  the  title,  which  is  equivft> 
lent  to  actual  possession. 

In  an  action  for  trespass,  where  the  owner- 
ship  of  the  locu»  in  quo  is  in  dispute,  evi- 
dence of  a  surveyor,  that  the  line  claimed 
by  plaintiff  is  necessary  to  get  the  quantity 
called  for  by  his  deed,  is  competent,  not  as 
conclusMPe,  but  as  a  circumstance  bearing 
upon  the  question  as  to  whether  it  was  the 
true  line. 

Affirming  S.  0.,  8  W.  Dig.,  611. 

This  was  an  action  of  trespass. 
The  plainti£E  and  defendant  owned 
and  occupied  adjoining  farms.  The 
south  line  of  defendant's  farm  and 
the  north  line  of  plaintifPs  farm  was 
the  lot  line  between  lots  3  and  4, 
and  was  so  recognized  and  described 
in  their  respective  deeds.  A  rail 
fence  had  been  built  running  east 
and  west  through  the  woods,  which 
plaintiff  claimed  was  some  distance 
south  of  the  true  line.  The  alleged* 
trespass  was  committed  between  that 
fence  and  the  true  line  north  of  it  as 
claimed  bj  plaintiff.  Defendant  con- 
tended that  the  fence  was  on  the 
true  line  between  the  two  lots,  and 
that  the  fence  had  been  practically 
located  as  the  true  line,  and  had  been 
acquiesced  in  for  upwards  of  twenty 
jeare.  The  hcvs  in  qtto  was  wood- 
land, fenced  only  on  two  sides,  one  of 
the  other  sides  being  an  unfenced 
highway,  and  the  other  side  indicated 
only  by  marked  trees,  and  had  never 
been  cultivated  and  improved  within 
the  meaning  of  the  statute.  There 
was  conflicting  evidence  as  to  where 
the  true  line  was,  and,  also,  upon  tlie 
question  of  practical  location.  These 
questions  were  submitted  to  tlie  jury. 
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After  the  jury  had  retired  they  re- 
turned into  court,  when,  among  other 
things,  the  judge  charged,  tliat  there 
was  no  question  of  adverse  possession 
in  the  case.  This  was  excepted  to 
by  defendant 

Cha%,  /SI  Baker  J  for  applt. 

J.  McGuire^  for  respt 

Heldj  That  the  cliarge  of  the  judge 
was  correct;  that  defendant  could 
not  maintain  title  by  adverse  posses- 
sion under  §§  82  and  83  of  the  old 
Code,  which  protect  a  title  by  con- 
tinued adverse  possession  when  the 
entry  was  under  claim  of  title, "  found- 
ing such  claim  upon  a  written  instru- 
ment as  being  a  conveyance  of  the 
premises  in  question  "  ;  or  under  §§  84 
and  85  of  tlie  old  Code,  the  former 
*  of  which  protects  a  title  by  adverse 
possession  under  a  claim  of  title,  not 
founded  upon  a  written  instrument, 
to  premises  "  actually  occupied  and 
no  other,"  and  the  latter  of  which 
prescribes  what  occupation  is  neces- 
sary for  the  piirpose,  1st.  Where  it 
has  been  protected  by  a  substantial 
enclosure.  2d.  Where  it  has  been 
usually  cultivated  and  improved,  2 
Johns.,  229 ;  41  Barb.,  181 ;  10  Id.,  254. 
Tyler  on  Ejectment,  851 ;  that  de- 
fendant's claim  of  title  could  not  be 
said  to  be  under  a  written  instrument. 
1  Cow.,  276 ;  7  N.  H.,  457  j  10  Id., 
397;  22  N.  Y.,  170. 

Kobinson  v.  Phillips,  66  Barb.,  418, 
distinguished  and  questioned. 

Exception  was  taken  to  the  refusal 
of  the  judge  at  the  close  of  the  case 
to  direct  a  verdict  for  defendant  on 
the  ground  that  it  was  not  shown  that 
plaintiff  was  in  possession. 

Held^  That  the  exception  was  not 
available,  as  the  possession  follows  the 
title,  which  is  equivalent  to  actual 


possession.       19    Wend.,     508;     12 
Johns.,  184. 

Aho  heldy  That  it  was  competent 
to  prove  by  the  surveyor  that  the  line 
claimed  by  the  plaintiff  was  neces- 
sary to  get  the  quantity  called  for  by 
the  plaintiff's  deed,  not  as  conclusive, 
but  as  a  circumstance  bearing  upon 
the  question  as  to  whether  It  was  the. 
true  line. 

Judgment  of  General  Term,  affirm- 
ing order  denying  motion  for  a  new 
trial,  affirmed.  * 

Opinion  by  Churchy  Ch, «/".,  Folger^ 
RapMo,  and  Andrews^  JJ,,  concur. 
MiUer  and  Earl^  JJ.j  absent 


ATTORNEY  AND  CLIENT. 
Supreme  Court  of  Pennsylvania. 
Kirk's  appeal. 
Decided  October  7,  1878. 

An  attomej-at-law  has  no  power  to  release 
property  from  the  lien  of  a  judgment  as- 
signed to  him  as  collateral  securitj  for  a 
debt  due  his  client. 

This  was  an  appeal  by  William  T, 
Kirk,  surviving  partner  of  Boggs  cfe 
Kirk,  from  tlie  decree  of  the  Court 
of  Common  Pleas  of  Blair  County,  in 
the  matter  of  the  report  of  the  audi- 
tor, distributing  the  fund^  in  the 
hands  of  the  sheriff  arising  from  the 
sale  of  the  real  estate  of  E.  Uam- 
mond,  Esq. 

The  real  estate  sold  by  the  sheriff 
was  devised  by  P.  Shoenberger  to  his 
five  grandchildren,  David  C,  Sarah 
S.,  G.  Troup,  and  Peter  S.  McCorjnick 
and  Sophia  Gemmill,  in  different 
proportions.  On  the  27th  of  Nov- 
ember, 1867,  six  judgments  on  war- 
rants of  attorney,  in  which  one 
McNeal  was  plaintiff,  and  6.  T.  and 
P.  S,  McCormick  defendants,  were 
entered  in   the  Court   of   Common 
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Pleas  of  Blair  County,  and  became 
liens  on  the  interests  of  defendants  in 
the  above-mentioned  property.  One 
of  these  judgments,  for  $5,000,  was, 
on  December  2,  1867,  assigned  by 
McKeal  as  follows : 

"  For  value  received,  I  hereby  trans- 
fer and  assign  to  E.  Hammond  the 
above  stated  judgment  to  be  held  by 
the  said  E.  Hammond  as  collateral 
security  for  the  payment  of  the  claim 
of  Boggs  &  Kirk,  for  which  claim  I 
have  tnis  day  given  to  the  said  Boggs 
&  Kirk  three  promissory  notes,  one 
at  thirty  days,  one  at  sixty  days,  and 
one  at  ninety  days. 

H.  MoNeal;' 

On  June  13th,  1868,  Hammond 
entered  into  separate  articles  of 
agreement  with  G.  T.  and  P.  S. 
McCoi-mick  for  the  purchase  of  their 
interests  in  the  above  mentioned  prop- 
erty, subject  to  the  lien  of  the  McNeal 
judgments.  On  April  28th,  1869,  he 
obtained  a  deed  from  Peter  S.  McCor- 
mick,  and  at  the  same  time  executed 
to  him  a  mortgage  for  $10,000  which 
was  assigned  by  Peter  S.  McCormick 
to  W.  M.  Lloyd.  Subsequently,  prior 
to  November  22d,  1869,  Hammond 
obtained  deeds  from  Sarah  S.  McCor- 
mick and  William  D.  Gemmill  and 
wife,  for  their  interests,  and  a  sheriff's 
deed  for  a  portion  of  David  C. 
McCormick's  interest. 

On  the  22d  of  November,  1869, 
after  Mr.  Hammond  had  entered  into 
the  agreements  to  purchase  the  prop- 
erty, he  filed  a  written  paper,  releas- 
ing the  interest  of  Peter  S.  McCor- 
mick in  said  property  from  the  lion 
of  the  judgment  of  McNeal,  for  use 
of  Boggs  &  Kirk,  but  stated  that  the 
judgment  was  not  to  be  satisfied. 
The  release  itself  could  not  be  found; 


the  following  entry  a])peared  on  dio 
docket :  "  For  value  received,  E* 
Hammond,  Esq.,  releases  from  tlie 
lien  of  this  judgment  the  real  estate 
of  Peter  S.  McCormick,.  but  does  not 
satisfy  the  judgment  or  any  part 
thereof.  See  paper  filed  November 
22,  1869,  to  No.  160,  October  Term, 
1867."  This  release  was  without  the 
knowledge  or  authority  of  his  clients, 
and  without  any  consideration.  Oa 
the  24th  of  November,  1869,  Mr. 
Hammond  executed  a  mortgage  on 
said  property  to  Geoi^  W.  Smith 
for  $40,000.  On  this  mortgage  the 
property  was  sold  on  October  20th, 
1876,  to  George  W.  Smith  for  $56,- 
920,  which  is  the  fund  for  distribu- 
tion. An  auditor  was  appointed,  and 
it  was  daimed  by  G.  W.  Smith,  the 
mortgagee,  that  no  portion  of  the 
fund  should  be  appropriated  to  the 
Boggs  &  Kirk  judgment,  because  of 
the  release  of  E..  Hammond.  Boggs 
&  Kirk  contended  that  the  release 
was  by  their  attorney,  without  con- 
sideration, and  without  their  know- 
ledge or  consent,  and  was  not  there- 
fore binding.  The  auditor  found 
that  Mr.  Hammond  was,  at  the  time 
of  the  release,  the  attorney  of  Boggs 
&  Kirk ;  that  it  was  done  without 
their  knowledge  and  without  consid- 
eration, and  therefore  appropriated 
to  the  Boggs  &  Eirk  judgment  Ex- 
ceptions were  filed  to  the  allowance 
of  the  judgment,  and  the  Court  sus- 
tained the  exception  on  the  ground 
that  there  was  no  record  evidence 
that  Mr.  Hammond  was  the  attorney 
for  Boggs  &  Kirk.  That,  although 
the  record  showed  the  assignment  to 
him  as  collateral  security  for  notes 
given  by  McNeal  to  Boggs  &  Kirk, 
yet  it  did  not  describe  him  as  attorney 
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and  that  therefore  he  was  a  trastee, 
and  that  being  a  trustee  his  release 
was  valid.  The  Court,  therefore,  di- 
rected the  auditor  to  reform  his  re- 
port accordingly,  and  tlie  mon?y  ap- 
propriated to  Boggs  &  Kirk  was 
applied  to  a -mortgage  of  Peter  S. 
McCormick  for  use  of  William  M. 
LloTd. 

Ilddj  Error.  Ilammond  was  an 
attoniey-at-law.  As  attorney  for 
Boggs  &  Kirk  he  took  the  notes  of 
McNeal  for  a  debt  due  them,  and  ac- 
cepted the  assignment.  He  therefore 
held  it  for  their  benefit.  The  assign- 
ment showed  this  fact.  As  between 
}iim  and  them  he  had  no  more  right 
to  release  the  lien  of  the  judgment  on 
lands  bound  thereby  than  he  had  to 
give  up  the  notes  to  the  maker  with- 
out payment. 

In  conducting  a  suit,  an  attorney- 
at-law  has  largo  powers.  After 
judgment  recovered,  he  may  execute 
a  valid  receipt  on  its  payment,  yet  he 
cannot  sell  and  assign  it  without  the 
ratification  of  liis  client.  5  Casey, 
401.  Nor  can  he  accept  land  in  sat- 
isfaction of  a  debt  of  his  client.  14 
S.  &  E.  307;  2  Harris,  88  ;  10  Casey, 
315.  His  authority  is  limited  to  the 
discharge  of  that  professional  action 
which  lies  at  the  foundation  of  the 
relation  of  counsel  and  client.  He 
has  large  discretionary  power  as  to 
the  manner  and  time  of  prosecuting 
his  client's  claim  to  judgment.  He 
may  order  and  direct  the  sheriiBFin  re- 
gard to  the  collection  of  the  execution. 
These  powers  are  given  to  him  to 
protect  the  rights  and  advance  the 
interests  of  his  client.  He  has  no 
right  to  release  property  bound  by 
his  client's  judgment.  This  appears 
to  have  been  conceded  by  tlie  learned 


judge,  if  the  record  had  showed 
Hammond  held  the  assignment  as 
attorney  for  Boggs  &  Kirk.  It  is 
true  the  record  did  not  distinctly 
show  that  fact ;  yet  we  think  it 
showed  enough  to  have  put  the  ap- 
pellee on  inquiry,  alid'if  so,  itiquiry 
thereupon  became  a  duty.  Tlie  ex- 
ercise of  common  prudence  and  or- 
dinary diligence  which  he  was  bound 
to  use  would  have  disclosed  to  him 
that  Hammond  held  the  assignment 
as  attorney  or  counsel  for  Boggs  & 
Kirk.  2  Pa.,  439 ;  2  Watts,  272  ;  7 
Id.,  201 ;  2  Pai-s.,  17  ;  7  Casey,  331. 
The  record  not  only  shows  the  as- 
signment to  be  for  the  benefit  of 
Boggs  &  Kirk ;  but  also  that  Ham- 
mond executed  the  release  without 
any  payment  on  the  judgment.  A 
release  by  one  who  held  the  legal 
title  only,  which  proclaimed  no 
payment  on  the  judgment  and  pre- 
sumptively no  consideration  to  the 
use  party,  should  have  put  the  ap- 
pellee on  inquiry.  The  langiuige 
of  the  record  gave  snflScient  notice  of 
an  injplied  breach  of  trust  to  make 
inquiry  a  duty.  Failing  to  inquire 
he  must  be  affected  by  the  facts 
which  a  due  investigation  would  have 
disclosed.  Those  facts  show  Ham- 
mond was  the  attorney  of  Boggs  & 
Kirk ;  that  this  release  was  a.  fraud 
on  them  ;  that  it  was  made  without 
their  knowledge,  and  never  ratified 
by  them. 

Decree  reversed,   and   record  re- 
mitted. 

Opinion  by  Mercur^  J. 
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S  URPtOG  ATES.      LIMITATION. 

WILLS. 

N.  Y.  Court  of  Appeals. 

Bonghton,    ex'r,  et  al.,  rtsjpU-^  v. 
Flint,  ex'rx,  ajyplt. 

Decided  October  1, 1878. 

Testator  over  six  years  before  his  death  sold 
certain  real  estate  beloDg^ng  to  appellant 
who  was  his  wife,  she  requested  him  to  keep 
the  proceeds  until  she  called  for  them.  No 
demand  therefor  was  made  during  hia  life- 
time. She  was  appointed  executrix  of  his 
will,  and  qualified.  On  the  final  accounting, 
she  presented  a  claim  against  the  estate  fox 
such  proceeds,  which  was  contested.  Udd^ 
That  the  surrogate  had  jurisdiction  to  try 
and  determine  the  claim  ;  that  the  transac- 
tion amounted  to  a  simple  deposit,  upon 
which  the  statute  of  limitations  would  not 
begin  to  run  until  a  demand  and  refusal  to 
pay,  or  some  equivalent  act. 

Testator  by  his  will  bequeathed  to  appellant  a 
legacy  in  lieu  of  dower,  about  equal  to  her 
claim.  Held,  That  she  was  entitled  to  the 
legacy  as  well  as  the  claim. 

Eeveraing  S.  C,  6  W.  Dig.,  298. 

This  was  an  appeal  from  a  judg- 
ment of  tlie  General  Term,  revereing 
a  decree  of  a  surrogate  on  the  final 
settlement  of  the  accounts  of  the  re- 
spondent B.  as  executor,  and  the  ap- 
pellant as  executrix  of  one  F.  It  ap- 
peared that  F.,  during  his  lifetime, 
sold  some  real  estate  belonging  to  the 
appellant,  who  was  his  wife,  and  took 
for  tlie  purchase  price  certain  notes 
and  a  bond  and  mortgage  to  himself, 
which  were  subsequently  paid.  F. 
offered  to  pay  this  money  over  to  his 
wife  and  she  declined  to  accept  it  and 
told  him  to  keep  it  until  she  called 
for  it.  More  than  six  years  had 
elapsed  from  the  time  F.  received  the 
money  and  his  death,  and  there  was 
no  evidence  that  the  wife  had  ever 
demanded  the  money  during  his  life- 
time. F.  made  his  wife  the  execu- 
trix of  his  will  and  she  duly  qualified 
as  such. 


Spencer  Clinton^  for  applt 

Z.  P.  ik  E.  B.  Perkinb^  for  reepta. 

Ildd^  That  the  surrogate  had  juris- 
diction to  try  and  determine  the  claim 
of  the  executrix,  2  R  S.,  88,  §  33 ; 
67  N.  Y.,  4U0,  408 ;  Shakespeare  v, 
Markham,  6  W.  Dig.,  405 ;  that  the 
transaction  in  regard  to  the  money 
between  F.  and  his  wife  amounted  to 
a  simple  deposit  upon  which  the 
statute  of  limitations  would  not  begin 
to  run  until  a  demand  and  refusal  to 
pay,  or  some  equivalent  act.  29  JS. 
Y.,  146, 167 ;  6  Uill,  297. 

The  will  of  F.  pi-ovided  for  all  his 
debts  and  gave  certain  legacies  out  of 
the  remainder  of  his  estate — among 
them  a  legacy  of  $1,000  and  certain 
furniture  to  his  wife,  to  be  received 
and  accepted  by  her  in  lieu  of  dower. 
This  legacy  was  about  equal  to  her 
claim  against  the  testator. 

Ileld^  That  the  wife  was  entitled  to 
the  legacy  as  well  as  the  claiiu.  4 
Wend.,  444;  9  Barb.,  371. 

Judgment  of  General  Term  re- 
versed and  decree  of  surrogate  af- 
firmed. 

Opinion  \yj  RapaJlo^J, ;  all  con- 
cur except  Miller  and  J£arl^  JJ.^ 
absent.  

CEIMINAL  LAW.     EVIDEXCE. 

N.   Y.    SuPBEME   Court.      Gkneual 

Term.    Fourth  Dfipr. 

Francis  Crapo,  plff,  ifi  error^  v. 
The  People,  def*t8.  in  error. 

Decided  October,  1878. 

0.  was  arrested  on  suspicion,  and  on  being 
searched,  wheat  of  the  description  of  certain 
wheat  which  had  been  stolen  was  found  on 
his  person.  He  was  indicted  and  convicted. 
On  the  trial  he  testified  that  a  few  days  be- 
fore his  arrest  he  had  gone  to  D.  with  some 
wheat.  This  testimonj  was  stricken  ouL 
Ueld^  Error. 

On.   hiB  crofla-eTamiTi  afcion  Uie  prlioner  was 
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asked  if  he  had  been  arrested  on  a  charge  of 
bigamy.  Hdd^  That  the  qaestion  was  inad- 
missible ;  that  his  character  could  only  be 
impeached  by  evidence  similar  to  that  re- 
quired to  impeach  the  character  of  any 
other  witness. 

Plaiiitiff  in  error  had  been  convic- 
ted of  the  crime  of  burglary  and 
larceny,  on  evidence  almost  wholly 
circumstantial.  The  burglary  con- 
sisted of  the  breaking  into  a  certain 
grainary  and  stealing  seven  bushels 
of  wheat. 

Plaintiff  had  been  arrested  on  sus- 
picion of  being  concerned  in  the  com- 
mission of  another  offense,  and  on  be- 
ing searched  by  a  police  officer,  wheat 
answering  the  description  of  the 
wheat  that  had  been  stolen,  was  found 
in  iiis  pocket. 

On  the  trial,  plaintiff,  as  a  witness 
in  his  own  behalf,  had  stated,  referring 
to  the  time  when  he  had  been  searched 
by  the  police  officer:  "I  didn't 
handle  aily  wheat  on  that  day  at  all ; 
a  few  days  before  then  I  went  to 
Dexter  with  six  bushels."  The  Dis- 
trict Attorney  then  moved  that  the 
evidence  in  respect  to  the  going  to 
Dexter  with  the  wheat  be  stricken 
out.  The  motion  was  granted  by  the 
Court  and  the  prisonei^s  counsel  ex- 
cepted. The  prisoner's  counsel  then 
offered  to  prove,  by  the  prisoner,  that 
alx>nt  that  time  he  had  taken  some 
wheat  to  Dexter,  and  had  had  it 
ground  and  brought  home,  which 
offer  of  evidence  was  objected  to.  The 
Court  sustained  the  objection  and  the 
prisoner's  counsel  excepted. 

The  District  Attorney  had  also 
asked  the  prisoner,  on  his  cross-ex- 
amination: "Were  you  also,  in  1869, 
along  in  February  or  March,  arrested 
on  a  charge  of  bigamy  ? "  This 
question  was  objected  to,  the  objec- 


tion overruled,  and    the    prisoner's 
counsel  excepted. 

Jiradley  WinsloWj  for  plff.  in  error. 

Watson  M.  HogerSy  for  deft,  iu 
error. 

Ileld^  That  the  Court  erred  in  strik- 
ing out  the  evidence  in  regard  to  the 
taking  of  the  wheat  to  Dexter.  The 
finding  of  the  wheat  on  the  plaintiff's 
pei*son  at  about  the  time  of  the  bur- 
glary was  relied  upon  as  an  important 
circumstance  tending  to  show  the  pris- 
oner's guilt,  and  it  was  important  for 
him  to  show,  if  he  could,  how  a  small 
quantity  of  wheat  might  have  been 
on  his  person  at  that  time,  consistently 
with  his  innocence  of  the  crime  with 
which  he  was  charged  ;  and  although 
the  Court  may  have  disbelieved  his 
story,  yet  it  was  a  question  to  be  de- 
cided by  the  jury  and  not  by  the 
Court. 

Also  hddj  That  the  question  in  re- 
gard to  the  former  arrest  for  bigamy 
was  inadmissible.  It  was  probably 
asked  with  a  view  to  create  in  tlie 
minds  of  the  jury  a  prejudice  against 
the  prisoner.  In  Bradner  v.  The 
People,  42  N.  Y.,  255,  where  the 
admission  of  a  similar  question  was 
sustained,  it  was  placed  wholly  upon 
the  ground  that  the  only  objection 
made  to  it  was  upon  the  ground  that 
the  prisoner  had  not  placed  her  char- 
acter in  issue.  The  idea  that  a  per- 
son charged  with  a  crime,  when  he 
offers  hiniself  as  a  witness  in  his  own 
behalf,  is  to  be  prepared  to  show 
himself  guiltless  not  only  of  the  of- 
fence in  question  but  of  all  others 
which  may  have  been  at  any  time 
charged  against  him,  is  erroneous. 
Ilis  character  can  only  be  im2>eaclied 
by  evidence  similar  to  that  required 
to  impeach  the  character  of  any  other 
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witness.  3  Weud.,  555 ;  7  N.  Y., 
378. 

Conviction  and  judgment  reversed 
and  new  trial  ordered. 

Opinion  bj  Talcott^  J. 


EQUITABLE  ACTIONS.    PEAC- 

TICE. 

SuTREMR  Court  of  Wisconsin. 

George  A.  Stalil,  respL,  v.  Peter 
Gotzenberger  et  al.,  applts. 

In  all  equitable  actions  the  case  must  be  tried 
bj  the  Court,  and  before  judgment  can  be 
entered  the  Court  must  find  that  all  the 
facts  neccs/Miry  to  entitle  the  plaintiff  to 
judgment  have  been  established  bj  the  evi- 
dence. 

The  entry  of  judgment  in  such  an  action  bj 
the  clerk  upon  the  verdict  of  a  jury  with- 
out an  order  or  direction  from  the  Court  is 
irregular. 

This  was  an  action  to  foreclose  a 
mortgage.  The  defendant's  answer 
set  up  a  coiiiiterclaim  or  set-off,  tlie 
plaintiff  replied,  setting  np  that  as  to 
the  defendant's  connterelaim  or  set- 
off, he  had  paid  the  same  before  ac- 
tion brought.  On  these  issues,  with- 
out any  order  of  the  Court,  a  jury 
was  called  and  sworn,  and  the  case 
proceeded  as  though  it  were  a  strictly 
legal  action.  After  hearing  the  evi- 
dence, the  juiy  rendered  the  following 
verdict : 

"  The  jniy  in  the  case  of  Geo.  A. 
Stahl  v.  Peter  and  William  Gotzen- 
berger, having  considered  the  case, 
return  the  verdict  that  judgment  be 
rendered  the  plaintiff  in  tlie  sum  of 
$553.43  with  interest  at  ten  per  cent, 
per  annum,  from  February  6,  1874, 
np  to  date."  The  verdict  was  ren- 
dered January  8, 1878. 

From  the  record  it  appears  that  on 
the  15th  day  of  January,  1&7S,  the 


clerk  of  the  Court  entered  judgment 
on  this  verdict. 

The  record  contains  no  findings  of 
fact  or  conclusions  of  law  by'  the 
Court  nor  any  other  direction  to  the 
clerk  to  enter  judgment 

Ileldj  Error.  In  all  equitable  ac- 
tions tlie  case  mnst  be  tried  by  the 
Court,  and  before  judgment  can  be  en- 
tered, the  Court  must  find  that  all  the 
facts  necessary  to  entitle  the  plaintiff 
to  a  judgment  have  been  established 
by  the  evidence.  If  either  party  de- 
sires that  any  issues  of  fact  which 
have  been  made  by  the  pleadings 
should  be  tried  by  a  jury,  and  the 
judge  deems  such  issues  proper  ones 
to  be  submitted  to  a  jury,  in  order  to 
aid  him  in  the  determination  of  the 
same,  he  may  direct  them  to  be  so 
tried,  or  he  may  of  his  own  motion 
direct  certain  issues  to  be  so  tried. 
The  jury  then  tries  only  the  issues  so 
submitted  and  not  the  whV>le  case. 
When  they  have  given  their  verdict, 
the  case  is  then  to  be  taken  up  by  the 
Court  and  if  the  Court  is  satisfied  with 
the  determination  of  the  jury  upon 
the  issues  submitted  to  them,  he  adopts 
their  findings  as  to  such  issues.  If 
he  is  not  satisfied  with  the  findings  of 
the  jury  he  may,  either  upon  the  ap- 
plication of  a  party  or  of  his  own  mo- 
tion, set  aside  such  verdict  and  submit 
such  issues  to  another  jury,  or,  if  he  is 
satisfied  that  no  aid  will  be  obtained 
by  such  further  submission,  he  may 
proceed  to  decide  the  issues  withoat 
any  further  intervention  of  a  jury. 
After  a  verdict  has  been  rendered  upon 
the  issues  submitted  to  the  jury,  the 
Court  heara  the  testimony  on  the  other 
issues  not  submitted  to  the  jury,  if 
there  be  any,  and  tlien  upon  all  the 
testimony  in  the  case,  including  that 


NEW  rORK  WEEKLY  DIGEST. 


833 


given  upon  the  trial  of  the  issaes  by 
the  jury  disposes  of  the  whole  case 
and  by  written  findings  of  fact  and 
conclusion  of  law  decides  all  the  is- 
sues  and  directs  the  clerk  to  enter  the 
appropriate  judgment. 

In  equitable  actions,  where  the  is- 
snes  must  be  determined  by  the  Court 
the  clerk  has  no  authority  to  enter 
judgment  until  the  Court  has  in  some 
way  declared  what  the  nature  of  the 
judgment  shall  be,  and  then  the  clerk, 
as  the  mere  hand  of  the  Court,  so  de- 
clared. 

As  the  record  shows  aflSrmatively 
that  the  Court  never  made  any  order 
or  finding  directing  judgment  to  be  en- 
tered in  this  action,  its  entry  by  the 
clerk  upon  the  verdict  rendered  by 
the  jury  was  clearly  irregular,  and  for 
that  reason  the  judgment  must  be  re- 
versed. 

Opinion  by  Taylor^  J. 

SUPERINTENDENT  OF  INSUR- 
ANCE.   ESTOPPEL 
N.  T.   SuFiKBHE    Court.     Genebal 
Term.     First  Deft. 

William  Smyth,  as  Acting  Super- 
intendent of  the  Insurance  Depart- 
ment of  the  State  of  New  York, 
respt.,  V.  Fotio  Lombardo  et  al., 
applts. 

Decided  October  31, 1878. 

The  Superintendent  of  the  Insurance  Depart- 

-  ment  of  the  State  of  New  York  has  fnll 
power  to  collect  the  securities  deposited 
with  him  as  such,  and  distribute  the  avails 
thereof. 

During  a  vaoancj  in  the  office  of  Superintend- 
ent of  Insuraooe,  the  Deputy  Superintend- 
ent is  possessed  with  the  powers  of  the 
Superintendent. 

An  estoppel  in  pais  is  available,  and  may  be 
urged  against  the  defence  of  usury. 

Appeal  from  judgment  rendered 
vpon  a  decision  of  the  Court  at  Spe- 


cial Term,  and  from  an  order  deny- 
ing a  motion  to  set  aside  such  judg- 
ment, and  for  a  new  trial. 

Action  brought  for  the  purpose  of 
foreclosing  a  mortgage  deposited  with 
the  Superintendent  of  the  Insurance 
Department  under  Chap.  463,  Laws 
of  1853. 

The  defences  set  forth  in  the  an- 
swer are— ;/?r«^,  that  the  defendant 
had  no  legal  capacity  to  maintain 
this  action;  second^  that  the  mort- 
gage is  void  for  usury. 

Tlie  transfer  of  the  mortgage  was 
made  in  terms  to  O.  W.  Chapman,  as 
Superintendent  of  the  Insurance  De- 
partment of  the  State  of  New  York, 
and  with  the  knowledge  and  written 
consent  of  the  defendant  himself. 

At  the  time  the  transfer  was  made, 
the  appellant,  who  was  mortgagor  and 
owner  of  the  mortgaged  premises, 
signed  a  certificate  containing  a  con- 
sent to  the  transfer  of  the  mortgage 
by  the  Eclectic  Life  Insurance  Com- 
pany, the  mortgagee,  to  the  Superin- 
tendent of  the  Insurance  Department, 
and  also  containing  the  statement 
that  the  principal  of  the  mortgage 
with  the  interest  thereon  from  its 
date  is  unpaid,  and  that  there  is  no 
offset  to  or  legal  or  equitable  defence 
against  the  same. 

The  Superintendent  of  Insurance 
testified,  and  his  testimony  was  un- 
contradicted, that  he  took  the  mort- 
gage upon  the  faith  of  said  certifi- 
cate, relying  thereon  and  induced 
thereby;  that  he  would  not  have 
taken  the  mortgage  without  such  cer- 
tificate. 

The  Court  below  found  that  at 
the  time  of  surrendering  the  United 
States  bonds,  and  receiving  such 
bond  and  mortgage  and  assignment 
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in  exdiange  therefor,  such  Snperin- 
tendent  had  no  knowledge  or  infor- 
mation that  any  part  of  the  consider- 
ation for  such  mortgage  remained 
unpaid  to  said  appellant,  and  there 
was  no  exception  to  such  finding. 
V.  Wright  Kingaley^  for  applts. 

A.  SchoomnakeTy  Jr.j  Att'y  Gren'l, 
for  respt. 

Hddy  That  the  Superintendent  of 
Insurance  has  full  authority  to  collect 
as  well  as  to  distribute  the  avails  of 
the  securities  deposited  'with  him. 
The  Superintendent  is  plainly  a  trus- 
tee, and  is  the  proper  party  to  bring 
the  action. 

Plaintiff  was  the  Deputy  Superin- 
tendent of  Insurance  at  the  time  of 
the  resignation  of  Chapman,  and  by 
virtue  of  §  2  of  Chap.  366,  Laws 
of  1859,  became  possessed  of  the 
jwwers  and  authorized  to  perform 
the  duties  pertaining  to  the  office  of 
the  Superintendent  during  the  va- 
cancy. 

The  action  was  well  brought  by  the 
Acting  Superintendent. 

The  evidence  offered  to  prove  the 
mortgage  was  usurious  and  void,  was 
properly  excluded. 

The  appellant  was  estopped  by  the 
certificate  above  mentioned,  under  the 
circumstances,  from  proving  and  in- 
sisting upon  the  defence  of  usury.  3 
Keyes,  609 ;  62  N.  Y.,  69. 

The  exception  to  the  ruling  of  the 
Court  upon  the  question.  Who  is  at 
present  the  Superintendent  ?  was  not 
well  taken,  for  the  reason  stated  for 
the  exclusion,  and  also  for  the  reason 
that  the  inquiry  should  have  related 
to  the  time  of  the  commencement  of 
the  action,  and  not  to  the  time  of  the 
trial. 

No  exception  was  taken  to  the  find- 


ing that  plaintiff  was  Acting  Super- 
intendent at  the  time  of  the  com- 
mencement of  the  action. 

Judgment  affirmed  with  costs. 

Opinion  by  Potter,  J.;  Daniels 
and  IngallSy  J  J,,  concurring. 


EIGHTS  OF  ALIEN.  MAE- 
KIAGE  OF  ALIEN  WOMAN, 

N.  Y.   Supreme   Coukt.      General 

Term.    First  Deft.       (W^i^  >. 
Albert  Lukes  v.  Barbara  Eimer. 
Decided  October  31, 1878. 

An  alien  cannot  acquire  title  to  land  by  de- 
scent from  a  citizen  of  the  United  States. 

An  alien  woman  who  marries  a  citizen  of  the 
United  States  thereby  acquires  the  rights 
and  privilegee  of  a  natnral  bom  sabject, 
provided  she  might  lawfully  be  naturalized 
under  the  then  existing  laws. 

Case  submitted  by  the  parties  upon 
facts  agreed  to  iinder  §  1217  of  the 
Code  of  Civil  Procedure. 

Defendant  agreed  to  sell  and  plain- 
tiflF  agreed  to  purchase  certain  prem- 
ises situated  in  the  city  of  New  York. 
Plaintiff  refused  to  accept  a  con- 
veyance upon  the  ground  that  tlie 
title  to  the  land  was  defective. 

The  material  facts  upon  the  subject 
of  the  title  are  fis  follows  : 

Jacob  Schlegel  came  to  this  city 
in  1847,  intending  to  become  a  citizen, 
and  was  naturalized  in  1852. 

May  1,  1866,  Schlegel  received  a 
conveyance,  and  became  the  owner 
of  the  land  in  question. 

On  the  13th  of  May,  1866,  Jacob 
Schlegel  died  intestate,  seized  in  fee 
of  the  premises,  leaving  him  surviving 
his  mother,  Kebecca  Schlegel,  who  has 
since  died  ;  his  father,  Lud  wig  Schle- 
gel, a  native  of  Germany,  who  never 
visited  this  country,  and  died  June  22, 
1866. 

The  defendant,  who  was  his  sister, 
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came  this  country  in  1857,  and,  pre- 
Tious  to  the  death  of  her  brother,  Ja- 
cob Schlegel,  married  one  Gottfried 
Bauer,  who  was  at  the  time  a  citizen 
of  the  United  States. 

The  defendant  became  naturalized 
subsequent  to  the  death  of  her  said 
brother.  Tlie  defendant,  after  the 
death  of  her  said  husband,  married 
Christian  Eimer. 

The  said  Jacob  Schlegel  also  left 
him  surviving  a  nephew,  Louis 
Gompper,  who  came  to  this  country 
from  Germany  in  the  year  1864,  and 
was  then  sixteen  years  of  age ;  he 
was  naturalized  in  the  vear  1870. 
Also  a  niece,  Catherine  Gompper,  who 
was  a  native  of  Germany,  and  came 
to  this  country  in  the  year  1865,  and 
was  then  fifteen  yeai-s  of  age.  She 
has  not  been  naturalized  or  filed  an 
intention  to  become  a  citizen.  This 
nephew  and  niece  were  the  children 
of  Catherine  Gompper,  a  sister  of  Ja- 
cob Schlegel,  who  died  in  1852. 

Nehrbas  tfe  Pltshki^  for  plfF. 

Ijifims  Z.  Go'ehely  for  deft. 

Ileld^  The  defendant,  by  her  mar- 
riage with  Gottfried  Bauer,  who  was 
a  citizen  of  the  United  States,  became 
herself  a  citizen  before  the  decease 
of  her  said  brother,  Jacob  Schlegel, 
and  was  therefore  capable  of  taking 
title  to  real  estate  by  descent  at  the 
time  of  his  death.     1  Keyes,  350. 

Ludwig  Schlegel,  the  father  of  the 
intestate,  being  at  the  decease  of  his 
said  son  a  non-resident  alien,  was  in- 
competent to  take  any  estate  or  inter- 
est in  the  said  land. 

It  seems  to  follow  that  the  defend- 
ant, at  the  time  of  the  decease  of  her 
brother,  Jacob  Schlegel,  became 
seized  of  said  land  by  descent  directly 
from  her  said  brother,  and  not  from 
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or  through  her  said  father,  who  was 
an  alien.  11  Abbott,  N.  S.,  438 ;  3 
N.  Y.,  408 ;  21  Wend.,  128. 

The  nephew  and  niece,  Louis  and 
Catherine  Gompper,  took  no  intei-est 
in  the  land,  as  they  were  both  aliens 
at  the  decease  of  the  said  Jacob  Schle- 
gel. We  fail  to  perceive  that  they 
acquired  any  estate  under  the  Stat- 
ute of  1845,  Chap.  115. 

The  defendant  being  competent  to 
take  the  estate  at  the  decease  of  her 
brother,  there  could  be  no  escheat,  and 
the  various  statutes  upon  that  subject 
to  which  we  have  been  referred  can- 
not in  our  judgment  affect  this  case. 

The  title,  having  once  vested  in  the 
defendant,  could  not  be  divested  by 
such  statutes,  7  John.,  477;  11  Paige, 
Ch.  Rep.,  400 ;  63  Barb.,  84  ;  12  K 
Y.,  202. 

We  conclude  ujx)n  the  facts  in  law 
applicable  thereto,  that  the  defend- 
ant is  possessed  of  a  good  title  to  said 
land,  and  is  capable  of  conveying 
same  to  plaintiff. 

The  defendant  should  have  judg- 
ment in  due  form  against  the  plain- 
tiff. 

Opinion  by  TiigaZls^  J,  /  Potter 
and  Daniels^  JJ,^  concurring. 


N. 


VACATING  JUDGMENT. 
Y.   SUPREME  Court.      General 
Term.     First  Dept. 
Dudley  W.   Bain,   respt.y  v.   The 
Illuminated  Tile  Company,  applt. 
Decided  October  31,  1878. 

A  motioii  to  yaoate  a  judgment  whioh  has 
been  assigned  ahoold  be  upon  notice  to  the 
assignee. 

A  delay  of  two  years  before  moying  to  vacate 
a  judgment,  where  such  delay  is  not  satis- 
faotorUy  explained,  is  sufficient  reason  for 
denying  the  motion  to  vacate  the  judgment. 

Appeal  from  an  order  of  the  Special 
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Tenn  denying  a  motion  to  vacate  the 
judgment  in  the  above  action. 

W.  T.  B,  MUHJcen,  for  applt 

jE  Sprout^  for  respt. 

Htld,  The  motion  was  properly  de- 
nied. 

Ist.  Becanse  there  was  a  delay  of 
two  yeai*8,  from  the  entry  of  the  judg- 
ment, before  the  motion  was  noticed, 
and  no  satisfactory  excuse  for  such 
laches  is  given. 

2d.  It  is  shown  that  the  judgment 
has  been  assigned  to  a  man,  by  the 
name  of  Miller,  who  received  no  no- 
tice of  the  application  to  vacate  such 
judgment. 

3d.  The  affairs  of  the  defendant 
have  been  placed  in  charge  of  a  re- 
ceiver, who  does  not  seem  to  have 
been  notified  of  the  motion  or  to  have 
participated  therein. 

Order  made  npon  the  motion  at 
Special  Term  affirmed  with  costs,  and 
without  prejudice  to  the  rights  of 
any  party  interested  to  institute 
proper  proceedings  to  obtain  relief. 

Opinion  by  Ingalh^  J.;  DanieU 
and  Potter^  JJ,^  concurring.   * 


ATTORNEY'S  LIEK 
N.  Y.  Common  Pleas.     Genebax. 

Term. 
Saunders  v.  Gillett. 
Decided  December  2,  1878. 

The  lien  of  an  attorney  in  snbject  to  the  equi- 
table right  of  set-off  between  the  parties, 
even  if  thereby  the  attorney  loses  his  claim, 
because  of  the  insolvency  of  his  clients 

This  was  an  appeal  from  an  order 
at  Special  Term,  allowing  a  set-ofF  be- 
tween plaintiff  and  defendant,  where 
the  attorney  for  the  defendant  had  a 
lien  for  his  services,  and  such  set-oflf 
deprived  him  of  the  benefit  of  his 
lien  because  his  client  was  insolvent. 


Heldj  That  the  lien  of  an  attorney 
has,  in  this  State,  always  been  re- 
garded as  subject  to  the  equitable 
right  of  set-off  between  the  parties, 
citing  Ward  v.  Wordsworth,  1  E.  D. ; 
Smith,  603;  Roberts  v.  Carter,  27 
How.,  44 ;  Brookes  v.  Handford,  13 
Abb.,  342.  The  question  in  such 
case  is  not  is  the  party  insolvent,  but 
is  it  equitable  between  the  paities  to 
order  the  set-off. 

Order  affirmed. 

Opinion  by  Daly^  CIi.  J.  Van 
Hoesen  concurred. 


LANDLORD  AND  TENANT. 

N.    Y.    Common    Fleas.     General 

Tbbm. 
Smith,  appU.j  v.  Wheeler,  re^pt. 
Decided  December  2, 187S. 

Where  a  landlord  accepts  the  snrrender  of  the 
premises  from  a  tenant  before  the  expir- 
ation of  the  lease  it  is  a  bar  to  the  amount 
of  rent  which  may  subsequently  accrue  bj 
the  terms  of  the  lease. 

This  action  was  brought  by  S.  for 
one  month's  rent  from  April  1st  to 
May  1st.  Tlie  defence  was  a  surren- 
der  of  the  premises  to  the  landlord 
before  the  rent  had  accrued. 

The  defendant  W.  ceased  to  occupy 
the  premises  on  April  19th,  and 
offered  the  key  to  the  landlord,  who 
refused  to  take  it.  Defendant  then 
left  it  with  one  F.  The  premises 
were  soon  let  by  landlord's  agent  to 
one  P.,  to  take  possession  before  May 
1st,  but  not  to  pay  rent  only  from 
May  1st.  On  24th  April,  P.  took 
possession  of  the  house  by  obtaining 
the  key  from  F.,  upon  the  written* 
order  of  both  S.  and  W.,  and  P. 
moved  into  the  house  before  May  1st, 
upon  plaintiff's  consent,  and  judg- 
ment was  given  for  defendant. 
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Held^  Tliat  P.'s  so  taking  poeses- 
Bion  opemted  as  a  surrender  of  the 
premises  before  the  expiration  of  the 
term,  by  the  mutual  acts  of  the  land- 
lord and  defendant,  and  discharged 
the  defendant  from  the  payment  of 
rent  for  the  entire  month  of  April, 
and  the  judgment  for  defendant  was 
afBrmed. 

Opinion  by  Daty^  CL  J.;  Van 
Soeseii^  c7],  concurred. 


APPEAL. 
N.  Y.  CouBT  OF  Appeals. 
Chesterman  et  al.  v.  Eyland  et  al. 
Decided  October  1, 1878. 

XJpoii  an  sppUoation  for  an  order  directing  the 
Chamberlain  of  New  York  Gitj  to  imy  to 
petitioner  oertain  moneys  deposited  with  his 
predecessor  in  office,  an  order  was  granted 
denying  the  application,  ordering  the  present 
chamberlain  to  pay  oyer  so  mnch  of  the 
fond  belonging  to  petitioner  as  is  conceded 
to  be  in  his  hands,  and  directing  a  reference 
to  take  proof  as  to  investments  of  the  fund 
made  by  the  present  chamberlain  or  his 
predecessor,  the  sufficiency  of  the  securi- 
ties, &c.,  and  as  to  what  payments  had 
been  made  thereon ;  and  also  providing  that 
upon  such  proofs  petitioner  might  apply  for 
such  relief  as  she  might  be  advised,  &a 
This  order  was  reversed  by  the  General 
Term.  Hdd^  That  the  order  was  purely 
interlocutory  and  affected  no  substantial 
right,  and  was  not  appealable  to  the  Court 
of  Appeals. 

Tliis  was  an  appeal  f  I'om  an  order 
of  General  Term,  reversing  an  order 
of  Special  Term  denying  a  motion 
by  T.  for  an  order  directing  the 
Chamberlain  of  New  York  City  to 
pay  her  certain  money  deposited  with 
L.,  his  predecessor  in  office,  and  order- 
ing the  present  chamberlain  to  pay 
over  to  T.  her  proportion  of  so  much 
of  the  fund  in  question  as  is  conceded 
to  be  in  his  hands,  and  directing  a 
reference  to  take  proof  of  the  facts 
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relating  to  the  manner  in  which  L. 
invested  the  fund,  the  sufficiency  of 
the  securities  taken  by  him,  and  his 
acts  in  relation  thereto,  and  his  dis- 
position thereof  at  the  time  the  pres- 
ent chamberlain  succeeded  him,  and 
as  to  what  the  latter  did  with  the 
securities,  and  whether  he  made  any 
changes  in  the  investments,  and 
whether  any  payments  were  made 
thereon,  and  to  take  proof  of  all  the 
facts  affecting  the  merits  of  the  ap 
plication.  The  order  further  pro- 
vided that  on  such  proofs  the  peti- 
tioner might  apply  to  the  Court  for 
such  relief  as  she  might  be  advised, 
and  reserved  all  questions  until  such 
application  should  be  made. 

Charlea  H,  Woodruffs  for  applts. 

Eflward  Fl  Brovm^  for  respts. 

HeJd^  That  tfib  order  was  purely 
interlocutory,  and  affected  no  sub- 
stantial right,  and  was  not  appeal- 
able to  this  Court. 

Appeal  dismissed. 

Opinion  by  RajpaUo^  J.  All  con- 
cur, except  MiUer  and  iSarZ,  e/e/., 
absent. 


MECHANIC'S  LIENS. 
N.    T.   Common    Plbas.     General 

Tebm. 
Fogarty,  respt^  v.  Wick,  Jr.,  appU, 
Decided  December  2,  1878. 

When  an  action  is  brought  to  foreclose  a  me- 
chanic's lien  and  the  notice  is  void,  no  per- 
sonal judgment  can  be  rendered  in  the 
action. 

Tliis  was  an  action  to  foreclose  a 
mechanic's  lien  filed  under  Laws 
1875,  Chap.  379,  by  the  contractor 
against  the  owner. 

The  notice  of  lien  was  held  defec- 
tive and  void,  as  not  in  compliance 
with  §  5  of  said  act,  but  a  pei*sonal 
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judgment  was  rendei'ed  in  favor  of 
the  lienor  against  the  owner. 

J.  Z.  Lindsay^  for  applt 

J,  Ilayea^  for  respt. 

Ileld^  That  when  a  notice  of  lien 
is  void  because  it  does  not  comply 
with  the  statute,  the  court  does 
not  acquire  jurisdiction  to  render  a 
pei'sonal  judgment  in  the  action. 

Judgment  reversed. 

Opiision  by  Daly^  Ch.  J.;  Van 
Hoeseriy «/.,  concurred. 


PARTNERSHIP.    DISSOLU- 
TION. 
N.  Y.   Supreme   Court.      General 
Term.     Third  Deft. 
Cyras  Roberts,  2d,  reapL,  v.  Abram 
V.  McKeel,  applt. 

Decided  September,  1878. 

In  order  to  protect  a  retiring  partner  from  lia- 
bility on  account  of  the  future  dealings  of  a 
firm,  dealers  with  such  firm  must  have  ac- 
tual notice  of  such  dissolution.  Non-dealers 
are  entitled  to  oonstructiTe  notice,  which 
may  be  by  an  advertisement  in  a  newspaper. 
It  seems  that  public  notoriety  of  such  xlisso- 
lution  is  sufficient  as  to  non-dealers. 

The  defendant,  McKeel,  and  one 
Hager,  were  partners,  engaged  in  the 
business  of  buying  and  selling  hay. 
They  continued  such  until  December, 
1S73,  when  they  secretly  dissolved 
partnership.  No  notice  *of  dissolu- 
tion was  given  in  the  newspaper. 
The  retiring  partner  for  some  months 
afterwards  was  seen  about  the  store. 
The  firm  advertisement  continued  to 
appear  in  the  newspaper.  In  Octo- 
ber, 1873,  plaintiff  entered  into  a 
contract  with  the  firm  to  deliver  hay, 
but  before  any  hay  was  delivered  by 
him  the  firm  dissolved.  They  had 
been  known  under  the  name  of 
Uager  &  McKeel,  but  had  also  issued 
hay  tickets  under  the  name  of  P.  C. 


Ilager  &  Co.  After  dissolution  the 
bnsiness  continued  to  be  done  in  the 
name  of  P.  U.  Hager  &  Co.,  althongh 
in  fact  the  "  Co."  did  not  represent 
any  one.  Plaintiff  had  never  dealt 
with  the  firm  prior  to  this  transac- 
tion. This  action  was  brought  against 
both  partners  for  a  balance  due  on 
the  contract.  The  plaintiff  had  a  ver- 
dict 

£.  W.  cfe  0.  M.  Woodwardy  for 
applt 

W.  Z.  Norton^  for  respt 

Heldy  That  as  plaintiff  had  never 
dealt  with  the  firm  before,  he  was  en- 
titled to  constructive  notice  of  the 
dissolution  of  the  partnership,  and 
not  having  had  such  notice,  the  retir- 
ing partner  was  liable.  In  order  to 
protect  a  retiring  partner  from  liabil- 
ity on  account  of  the  future  dealings 
of  a  firm,  proper  notice  of  dissolution 
must  be  given.  In  case  of  dealers 
with  the  firm,  notice  must  be  actual. 
All  others,  whoever  they  may  be,  are 
non-dealei*s^  and  it  is  impossible  to 
give  notice  to  every  one.  Therefore, 
as  to  non-dealers,  notice  may  be  con- 
structive, but  notice  of  some  kind  is 
necessary.  The  common  mode  is  by 
advertisement  in  a  newspaper.  Some 
cases  say  this  is  not  necessary,  and 
that  public  notoriety  is  sufiicient,  but 
it  is  at  least  desirable  that  notice 
should  always  be  published.  Wo 
cannot  find  in  the  case  at  bar  that  it 
was  notorious  that  there  had  been  a 
dissolution  ;  no  notice  was  published, 
and  the  old  advertisement  was  con- 
tinued. And  we  tliink  there  was  uo 
constructive  notice  to  plaintiff. 

Motion  for  new  trial  denied,  and 
judgment  ordei*ed  on  the  verdict, 
with  costs. 

Opinion  by  Learned^  P.  J. 
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CEIMINAL  LAW. 

N.  Y.  CouBT  OF  Appeals. 

Manke,^/]!f.  in  error,  v.  The  Peo- 
ple, defts.  in  error. 

Decided  September  24, 1878. 

One  tried  under  an  indictment  and  convicted 
by  the  yerdict  of  a  jniy  and  sentenced  by  the 
Court,  may  obtain  and  file  a  bill  of  excep- 
tions and  sue  ont  a  writ  of  error  and  may 
move  the  Court,  npon  the  return  of  the 
clerk  thereto,  to  review  the  errors  alleged 
by  him. 

If  the  errors  alleged  by  him  or  any  of  them 
are  such  as  that  the  matter  contained  in 
the  return  will  necessarily  show  them  if 
they  were  made,  the  writ  of  error  may  not 
be  dismissed  for  the  reason  that  the  return 
does  not  present  a  complete  and  formal 
record  of  the  judgment  and  proceedings  of 
the  trial  court.  But  if  errors  are  alleged 
which  may  or  may  not  have  occurred,  and 
they  be  not  shown  by  the  matter  in  the  re- 
turn, the  Court  may  entertain  a  motion  by 
either  party,  or  may  of  its  own  motion  di- 
rect that  a  writ  of  certiorari  issue  to  the 
trir.l  court  so  that  all  that  the  records  of 
that  court  contain  relating  to  the  case  may 
be  brought  up,  and  this  may  be  done  either 
before  or  after  the  writ  of  error  has  been 
sued  out  or  the  writ  of  certiorari  is  directed. 

The  judgment  of  the  General  Term,  dismis- 
sing a  writ  of  error  on  the  ground  that  the 
return  did  not  show  any  record  of  final 
judgment  of  the  trial  court,  and  remitting 
the  proceedings  with  directions  to  fix  an- 
other day  for  the  execution  of  sentence,  is 
final  and  reviewable  in  the  Court  of  Appeals. 

The  plaintiflF  in  error  was  tried  on 
an  indictment  for  murder.  He  was 
convicted  bj  the  verdict  of  the  jnry 
of  murder  in  the  first  degree,  and  sen- 
tenced to  be  hanged.  He  sued  out  a 
writ  of  error  to  the  General  Tei-m, 
'W'hich  embodied  an  express  direction 
that  it  should  opei*ate  as  a  stay  of 
proceedings  on  the  judgment.  A 
bill  of  exceptions  to  tlie  decisions  of 
the  Court  on  the  trial  was  settled  and 
filed.  The  clerk  made  a  return  to 
the  writ  of  error  which  contained  a 


transcript  of  tlie  .indictment,  bill  of 
exceptions,  and  sentence  of  the  Court, 
and  was  certified.  The  certificate 
showed  that  no  record  of  the  judg- 
ment on  such  conviction  had  been 
signed  and  filed.  It  appeared  that 
at  General  Terra  the  writ  of  error 
and  return,  and  the  matters  and  things 
therein  contained,  were  consideretl, 
and  that  the  Court  determined  to  dis- 
miss the  writ  on  the  ground  that  tlie 
return  did  not  show  any  record  of 
final  judgment  of  the  Oyer  and  Ter- 
miner against  plaintiff  in  error.  The 
writ  was  dismissed  and  the  proceed- 
ings ordered  remitted  to  the  Oyer  and 
Terminer  with  directions  to  fix  another 
day  for  the  execution  of  the  sentence. 

A.  G.  Rice,  for  plff.  in  error. 

li.  C.  Titu8^  for  defts.  in  error. 

Held,  That  the  judgment  of  the 
General  Term  was  final  and  review- 
able in  this  Court. 

People  V.  Steams,  23  Wend.,  634, 
and  Pratt  v.  People,  67  N.  Y.,  60t>, 
distinguished. 

One  tried  under  an  indictment  and 
convicted  by  the  verdict  of  a  jury, 
and  sentenced  by  the  Court,  may  ob- 
tain and  file  a  bill  of  exceptions  and 
sue  out  a  writ  of  error.  On  the  re- 
turn of  the  clerk  thereto,  made  hi  ac- 
cordance with  the  statute,  he  may 
move  the  Court  to  review  the  errors 
alleged  by  him,  if  they  or  any  of  them 
are  such  as  that  the  matter  contained 
in  the  return  will  necessarily  show 
them,  if  they  were  made,  the  writ  of 
error  may  not  be  dismissed  for  the 
reason  that  the  return  does  not  pre- 
sent a  complete  and  formal  record  of 
the  judgment  and  proceedings  of  the 
trial  court  Such  as  it  does  present  of 
the  matter  for  determination  must  be 
passed  upon ;  but  if  errors  are  alleged 
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to  the  Court,  which  may  or  may  not 
have  occurred,  and  they  be  not  shown 
bv  the  matter  in  the  return,  the  Court 
may  entei*tain  a  motion  by  the  defen- 
dant or  plaintiff  in  error,  or  of  its  own 
motion  direct  that  a  writ  of  certiora/ri 
issue  to  the  trial  court,  so  that  all 
may  be  brought  up  which  the  records 
of  that  court  contain  relating  to  the 
case.  It  matters  not  whether  the 
record  has  been  made  up  before  or 
after  the  writ  of  error  sued  out,  or  be- 
fore the  writ  of  certiorari  is  directed, 
or  after  that  Whatever  took  placte 
in  the  trial  court  which  was  matter 
proper  for  record  may  as  well,  after 
as  before,  be  incorporated  in  a  roll 
and  returned. 

Judgment  of  General  Term,  dis- 
missing writ,  reversed  and  proceed- 
ings remitted  to  General  Term. 

Opinion  by  Folger^  J.  All  concur, 
except  Miller  and  Earl^  JJ.^  absent. 


SURROGATES.     PRACTICE. 
N.   Y.    SupRBMB    Court.     Gbnebal 
Term.     Third  Dept. 
Margaret  Bramley,  applt,^'y.  Ste- 
phen Forman  et  al.,  respta. 
Decided  September,  1878. 

Under  8  B.  S.,  m.  p.  223,  §  17,  providing  thai, 
after  a  decree  made  for  payment  of  money 
by  an  ndministrator,  a  surrogate  on  applica- 
tion shall  make  out  a  certificate  stating  the 
names  of  the  parties  and  the  amount  of  the 
debt,  and  that  snoh  oerbificate  npon  being 
filed  shall  be  a  lien  upon  lands,  &c.,  a 
surrogate  may  make  a  separate  certificate 
for  each  party  entitled  iinder  the  decree  ; 
and  his  powers  are  nob  confined  to  the 
making  of  a  single  certificate  stating  the 
names  and  amounts  due  aU  the  parties. 

Beversing  S.  0.,  6  W.  Dig.,  488. 

This  action  was  brought  against 
the  principal  and  sureties  upon  an 
administrator's  bond,  to  recover  a  dis- 


tributive share  decreed  by  a  surro- 
gate, npon  a  final  settlement,  to  be 
paid  by  the  administrator  to  the 
plaintiff.  The  administrator  had  be- 
come insolvent.  The  surro^rate  made 
a  decree  in  favor  of  five  of  the  next  of 
kin  and  of  certain  creditors.  Under 
3  R  S.,  m.  p.  223,  §  17,  the  sur- 
rogate  made  a  certificate  stating  the 
amount  due  plaintiff  nnder  the  de- 
cree, which  certificate  was  dock- 
eted and  execution  issued  thereon, 
which  was  returned  unsatisfied  and 
the  surrogate  thereupon  assigned  the 
bond.  He  made  a  separate  and  simi- 
lar certificate  for  each  of  the  next  of 
kin.  The  defendant  claimed,  that 
under  the  statute  the  surrogate  had 
only  power  to  make  one  certificate, 
and  that  that  should  state  the  names 
of  all  the  parties  and  the  amounts  due 
them  under  the  decree.  He  there- 
fore urged  that  tlio  execution  was 
improperly  issued  and  the  bond  ille- 
gally assigned.  Upon  this  ground 
the  Court  set  aside  the  verdict  at  the 
circuit  (which  was  in  favor  of  the 
plaintiff).  The  defendants  also  claim- 
ed that  all  the  next  of  kin  must  join 
in  the  action  on  the  administrator's 
bond. 

Gleaaon  <&  Murray^  for  applL 
Adee  db  Shaw  and  Davie  dk  Ar- 
buckle^  for  respts. 

ffeldy  That  the  verdict  was  im- 
properly set  aside,  and  that  the  sur- 
rogate had  power  under  the  statute  to 
make  several  certificates  in  favor  of 
each  of  the  next  of  kin.  The  decree 
is  several  as  to  the  parties.  None 
has  any  interest  in  the  amount 
awarded  to  any  other.  It  is  like  a 
judgment  awarding  separate  and  sev- 
eral recoveries  in  favor  of  several 
parties.    After  the  decree  the  aduiiu- 
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istrator  might  pay  one  of  the  parties 
but  not  another.  If  tlie  latter  apply 
for  a  certificate,  it  would  be  unjnst 
that  an  amount  should  be  docketed 
a(]^iu8t  the  administrator  which  he 
had  already  paid.  The  claim  and  in- 
terest of  each  of  the  next  of  kin  is 
several.  There  is  no  reason  why  all 
should  join  in  an  action  on  the  bond. 
58  N.  Y.,  321 ;  2  Duer,  160. 

Order  setting  aside  the  verdict  re- 
versed with  costs. 

Opinion  by  Learned^  P,  J. ;  Bockea 
and  Boardmariy  JJ.^  coucui*. 


COUNTERCLAIM. 

N.  Y.  CouBT  OF  Appeals. 
Senear  et  al.,  respt8.j  v.  Woods  et 
al.,  applts. 
Decided  October  1, 1878. 

In  an  action  brought  by  the  assignees  of  a 
claim  for  work  done  for  defendants  under 
a  contract  in  which  there  is  nothing  making 
the  latter  liable  for  the  wages  of  the  labor- 
ers employed  by  the  contractors,  defendants 
cannot  predicate  a  connterdaim  on  the 
amount  of  wages  due,  but  they  may  set  off 
or  counterclaim  payments  of  the  board  bills 
of  such  laborers  made  at  the  express  re- 
quest of  the  OQutractors,  or  by  an  impUed 
request  from  previous  usage. 

In  the  absence  of  notioe  of  the  assignment  of 
a  daim  against  him,  a  part^  is  entitled  to 
deal  with  the  assignor,  in  making  payments, 
aa  though  no  assignment  had  been  made. 

This  was  an  action  to  recover  for 
work  and  labor  done  by  H.  and  T., 
plaintiff's  assignors,  under  an  agree- 
ment by  n.  and  T.  with  defendants 
for  clearing  and  grading  certain  sec- 
tions on  the  line  of  the  Koch  &  S.  L. 
R.  Co.,  which  defendants  had  con- 
tracted to  build.  There  was  nothing 
in  the  contract  between  H.  and  T. 
and  defendants  making  the  latter 
liable  for  the  wages  of  tlie  laborers 
employed  by  IL  and  T.    Upon  the 


trial  defendants  offered  to  prove  the 
amount  of  wages  duo.  The  offer 
was  rejected. 

-£1  D.  Norihrup^  for  applts. 

Andey  cfe  Vreelaixd^  for  respts. 

Ileld^  No  error;  that  defendants 
could  not  predicate  a  counterclaim 
on  the  amount  of  wages  due. 

Defendants  offered  to  prove  pay- 
ment of  board  bills  of  the  laborera  at 
the  request  of  11.  and  T.  This  offer 
was  rejected. 

Ildd^  Error;  that  if  such  pay- 
ments were  made  at  the  express  re- 
quest of  H.  and  T.,  or  by  an  implied 
request  from  previous  usage,  defen- 
dants were  entitled  to  the  evidence, 
and  if  the  fact  was  established  they 
were  entitled  to  an  allowance  by  way 
of  set-off  or  counterclaim  therefor. 

It  appeared  affirmatively  that  de- 
fendants had  no  notice  of  the  assign- 
ment by  n.  and  T.  to  plaintiffs. 

Held^  That  they  were  entitled  to 
deal  with  II.  and  T.,  in  making  pay- 
ments, as  though  none  had  been  made. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs,  revei-sed 
and  new  trial  ordered. 

Opinion  by  Churchy  Ch.  J.  All 
concnr,  except  Miller  and  Ea/rl^  JJ,^ 
absent 


MARRIED  WOMEN. 
N.  Y.  CouBT  OF  Appeals. 
Cashman,  ex'r,  &c.,  o^^.,  v.  Ilonry 
et  aL,  respts. 
Decided  November  12, 1878. 

A  married  woman  maj  purchase  property 
upon  credit  and  bind  herself,  by  an  exe- 
ontory  oontraot,  to  paj  the  consideration 
monejf  and  her  bond,  note,  or  other  engage- 
ment, giyen  and  entered  into  to  secure  the 
payment  of  the  purchase  price  of  property 
aoquired  and  held  for  her  separate  use,  may 
be  enforced  against  her  in  the  same  manner 
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and  to  the  same  extent  as  if  she  were  a 
/smd  sole;  her  liability  does  not  depend 
upon  the  proof  or  existence  of  special  cir- 
cumstances, but  is  goyemed  bj  the  ordin- 
ary rules  which  determine  the  liability  of 
persons  nUjuri^  upon  their  contracts. 

Tliis  action  was  brought  for  the 
foreclosure  of  a  mortgage,  which 
was  executed  to  plaintiff  in  1872  by 
one  S.  In  1873,  S.,  the  owner  of 
tlie  equity  of  redemption  in  the 
morfgaged  premises,  conveyed  them 
by  deed  to  C,  a  married  woman,  sub- 
ject to  the  moiigage,  which  C,  by 
the  terms  of  the  deed,  assumed  and 
agreed  to  pay  as  a  part  of  the  consid- 
eration of  the  conveyance.  In  1874, 
C,  with  her  husband,  deeded  the 
premises  to  defendants,  subject  to  the 
mortgage,  which  they  in  tura  as- 
sumed, and  agreed  to  pay.  Defend- 
ants were  sought  to  be  charged  per- 
eonally  for  any  deficiency  arising  on 
sale.  It  was  not  shown  upon  the 
ti-ial  that  C,  when  she  purchased  the 
land  Imd  any  separate  estate,,  or  that 
Bhe  was  engaged  in  any  trade  or  bus- 
iness on  her  own  account  or  other- 
wise. It  did  not  appear  for  what 
purpose  the  land  was  purchased, 
whether  for  use  or  resale.  The  Court 
rendered  a  judgment  for  foreclosure, 
but  exonerated  defendants  from  lia- 
bility for  the  deficiency  on  the  ground 
that  C,  their  grantor,  was  not  liable 
pereonally  to  pay  the  mortgage. 
This  was  aflirmed  by  the  General 
Term. 

Jacob  F.  Miller^  for  applt 
George  C.  Holt^  for  respt 
Held^  Error;  that  C.  was  person- 
ally liable  and  bound  to  pay  the 
mortgage ;  that  under  the  statutes  as 
they  now  exist,  a  married  woman,  as 
incident  to  her  right  to  acquire  real 
and  personal  property  by  purchase 


and  hold  it  to  her  sole  and  separate 
use,  may  purchase  property  upon 
credit,  and  bind  herself  by  an  execu- 
tory contract  to  pay  the  consideration 
money,  and  that  her  bond,  note  or 
other  engagement,  given  and  entered 
into  to  secure  the  payment  of  the 
purchase  price  of  property  acquii'ed 
and  held  for  her  separate  use,  may  be 
enforced  against  her  in  the  same  man- 
ner and  to  tlie  same  extent  as  if  she 
were  2^  ferae  sole^  and  that  her  liability 
does  not  depend  upon  the  proof  or  ex- 
istence of  special  circumstances,  but  ia 
governed  by  the  ordinary  rules  which 
determine  the  liability  of  pei-sons 
sui  juris  upon  their  contracts.  26  N. 
J,,  504  ;  28  Id.,  275 ;  37  N.  T.,  35  ; 
53  Id.,  93,  423  ;  45  Id.,  230 ;  47  Id., 
577 ;  6  All.,  300. 

Yale  V.  Dederer,  18  N.  Y.,  265; 
22  Id.,  450,  held  as  controlling  as  to 
the  statutes  of  1848  and  1849,  in  re- 
lation to  the  rights  and  liabilities  of 
married  women. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  against 
defendants,  revei'sed,  and  new  trial 
ordered. 

Opinion  by  AiidrewSj  J.  All  con- 
cur, except  Miller  and  Earl^  JJ.^  ab- 
sent   

WILLS.   EEVOCATIOK 
N.  Y.   SuPBEMK  Court.      Gisnebal 

T£BM.      FlEST  DePT. 

Nicolas   Lndlum,  ex'r.,    appU.y  v. 
Adelia  L.  Otis,  adm'x,  &c.,  re»pt. 
Decided  October  31, 1878. 

A  wiU  which  makes  a  f  nU  disposition  of  all 
the  testator's  property  is  inconaisteiit  with 
the  ezistenoe  of  any  prior  will,  and  therefore 
amoonts  to  a  revooation  of  all  willa  pre- 
Tioosly  executed. 

A  preyiously  executed  wjDl  is  not  revived  bj 
the  mere  revocation  of  a  later. 

If  a  testator  in  his  wiU  refers  expressly  to  any 
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paper  already  written,  and  has  so  deacribed  it 
that  there  can  be  no  doabt  of  the  identity, 
that  paper,  whether  executed  or  not,  makes 
part  of  the  wiiL  But  there  must  be  no 
reasonable  doubt  of  the  identity  of  the  paper 
and  of  its  ezistenoe  at  the  date  of  the  wilL 

Appeal  fn)in  the  decree  of  the  Sur- 
rogate of  New  York  Comity  refusing 
to  admit  a  certain  will  to  probate, 
and  admitting  a  Bubsequent  will  to 
probate  made  and  executed  at  Trjon, 
in  Switzerland. 

The  latter  will  was  executed  at 
Tryon,  Switzerland,  under  the  follow- 
ing circumstances. 

The  testator  sent  for  one  Dufore,  a 
notaiy  residing  at  Tryon  and  an  ac- 
quaintance, to  draw  his  will. 

There  were  present  with  the  testa- 
tor and  notary  two  other  persons, 
who  were  also  acquainted  with  the 
testator  and  notary,  and  who  were 
sent  for  by  the  testator  to  witness  the 
will.  In  their  presence  the  testator 
stated  to  the  notary  that  he  wished 
him  to  draw  his  will,  and  that  he  had 
sent  to  him  and  the  witnesses  to  come 
for  that  purpose.  He  gave  the  in- 
etructions  and  dictated  the  will  to  the 
notary  in  presence  of  the  witnesses, 
who  heard  the  instructions,  and  the 
will  was  drawn  by  the  notary  in  their 
presence,  and  tfie  testator  signed  it  in 
their  presence  after  it  had  been  read 
to  him. 

The  testator  requested  one  of  die 
witnesses  to  witness  it  in  the  presence 
of  the  testator  and  of  the  otlier  wit- 
ness, and  both  of  the  witnesses  signed 
it  and  also  the  notary,  and  all  the 
signatures  were  made  in  the  presence 
of  the  four  persons  named. 

J3y  the  terms  of  the  Tryon  will, 
written  in  the  French  language,  the 
testator  devised  his  real  estate  to  his 
natui*al  heirs. 


A  reference  is  also  made  to  some 
former  ari*angeraent  and  disposition, 
by  which  iiefcrcnce  the  appellant 
sought  to  have  incorporated  in  the 
Tryon  will  "  a  codicil  of  a  former 
will. 

NanU  &  Ilolt^  for  applt 

Covdert  BrotherSy  for  respt. 

Ueldy  The  acts  and  declamtions 
above  stated  constitute  an  execution 
of  the  will  according  to  the  laws  of 
tlie  State  of  New  York,  whei-e  the 
property  devised  was  situated.  Brin- 
kerhoflF  v.  llemsen,  8  Paige,  488  ;  62 
N.  Y,  125. 

Held  further^  Tliis  later  will  re- 
voked the  former  will. 

A  will  which  makes  a  full  disposi- 
tion of  all  tlie  testiitor's  property  is 
inconsistent  with  the  existence  of 
any  prior  will,  and  therefore  amounts 
to  a  revocation  of  all  wills  previously 
executed.    26  Barb.,  68. 

And  so  a  second  will,  containing 
provisions  inconsistent  with  the  for- 
mer will,  is  a  revocation  of  the  former 
will  in  respect  of  the  inconsistent 
portion.     8  Cowen,  66. 

So  efiFectual  is  the  revocation  by  a 
subsequent  will,  that  neither  the  mak- 
ing and  destroying  of  a  second  will, 
nor  a  revocation  of  the  second  will 
by  a  subsequent  will,  will  revive  the 
first  will  unless  by  the  terms  of  the 
revocation  it  appears  that  it  was  the 
intention  of  the  testator  to  revive  and 
give  effect  to  his  first  will,  or  unless 
the  first  will  be  duly  republished. 

We  conclude  that  the  reference  to 
some  ari*angement  or  disposition  is 
too  doubtful  and  unsatisfactory  to 
allow  of  the  incorporation  of  the 
paper  called  a  codicil  into  the  last  or 
Tryon  will. 

The  devise  of  the  New  York  prop- 
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erty  is  to  the  mother  and  sister,  as 
his  natural  heirs,  or  else  the  devisees 
are  so  indefinite  as  to  invalidate  it  as 
a  devise  to  any  one,  and  in  that  event 
tlic  property  descended  to  the  mother 
and  sister,  and  after  the  death  of  the 
mother,  to  the  sister  alone. 

The  decree  should  be  afiirmed,  with 
costs  to  appellant  and  respondent  to 
be  ])aid  out  of  the  estate. 

Opinion  by  Potter^  e//  Daniels^ 
and  IngalUj  JJ,j  concur. 

CONTRACT.     PRACTICE. 
N.  Y.  Court  of  Appeals. 
Fish   et   al.,  apj>lts.^  v.  Benedict, 
Sheriff,  &c.,  respL 
Decided  October  1, 1878. 

A  written  instmment,  signed  by  one  N.^  con- 
tained a  direction  to  plaintiffs  to  ship  cer- 
tain wagons  to  N.,  and  also  an  absolute 
agreement  to  pay  for  them  at  the  end  of 
twelve  months  from  the  date  of  the  invoice, 
or  as  soon  as  they  were  sold  by  N.  It  was 
also  provided  that  plaintiffs  were  not  to  be 
liable  for  any  injury  or  loss  in  transit,  and 
that  N.  was  to  pay  the  freight  to  a  certain 
amount  and  was  to  keep  the  wagons  under 
cover  and  insnred.  The  word  consignment 
was  ns^  in  reference  to  the  wagons.  The 
sheriff  took  these  wagons  under  an  execu- 
tion against  N.  In  an  action  brought  by 
plaintiffs  to  recover  the  wagons  from  the 
sheriff,  Held,  That  plaintiffs  could  not  re- 
cover; that  the  instrument  created  a  sale 
and  imrchase  of  the  property  and  transferred 
the  title  to  N. 

The  true  interpretation  of  a  written  instru- 
ment is  a  question  for  the  Court  upon  the 
instrument  itself. 

This  action  was  brought  to  recover 
a  number  of  wagons  taken  by  de- 
fendant about  August  1,  1876,  from 
N.,  under  an  execution.  Plaintiffs 
shipped  the  wagons  to  N.  under  an 
instrument  in  writing  which  was  put 
in  evidence  signed  by  N.  and  ad- 
dressed to  plaintiffs,  which  com- 
menced witli  a  direction  to  plaintiffs 


to  ship  the  wagons  to  N. ;  then  fol- 
lows an  absolute  agreement  by  N.  to 
pay  for  them.  It  also  provided  that 
all  the  wagons,  whether  sold  or  un- 
sold by  N.,  should  be  paid  for  at  tlie 
end  of  twelve  montlis  from  the  in- 
voice. As  soon  as  one  was  sold  it 
was  to  be  paid  for,  or  payment  at 
a  given  time  pix)mised  and  secured. 
If  sold  for  cash,  the  payment  was  to 
be  made  immediately,  if  on  time  the 
note  on  interest  was  to  be  indorsed 
by  N.,  and  forwarded  to  plaintifEs. 
Plaintiffs  were  not  to  be  liable  for  in- 
jury to  the  property,  or  loss  of  it  in 
transit.  N.  was  to  pay  the  freight, 
save  such  of  it  as  was  mo]*e  than 
$60.  The  price  of  the  wagons  was 
also  fixed,  being  that  of  the  regular 
list,  less  25  per  cent,  discount 
Plaintiffs  were  to  send  a  sign,  printed 
matter,  lithographs,  &c.  *'  No  charge  " 
being  added  to  this  requirement  It 
was  provided  that  N.  should  keep  the 
wagons  under  cover  and  insured. 
The  word  "  consignment "  was  used 
in  reference  to  the  wagons. 

CAas,  ff.  SearUj  for  applts. 

ISflwtn  II.  Risleyy  for  respt. 

Held^  That  this  instrument  created 
a  sale  and  purchase  of  the  property 
named  in  it,  and  trailbferred  the  title 
thereto  to  N. 

The  case  was  withheld  from  the  jury 
and  a  verdict  dii*eoted  by  the  Court 

Ileld^  No  error ;  that  the  true  in- 
terpretation of  the  instrument  was  a 
question  for  tlie  Court  upon  the  in- 
strument itself. 

Judgment  of  General  Term,  affinn- 
ing  judgment  of  nonsuit  and  direct- 
ing a  verdict  for  defendant,  afiirmed. 

Opinion  by  Folger^  J.  All  con- 
cur, except  MiUer  and  Earl^  Jtf.y 
absent 
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EECEIVER       INTEUFERENCE 

WITH. 

N.    Y.     SUPKEMB     COUKT.      GbNBRAL 

.  Term.     Fib8t  Dbpt. 

J.  E.  Smith,  (ippU.j  v.  Jamee 
McNamara,  sued  herein  as  James 
Mack. 

Decided  October  31, 1878. 

When  a  Ooarfc  of  oompetont  authorifcy  has  as- 
Bamed  oontrol  of  a  case,  and  has  jnrittlictioii 
adequate  to  grant  proper  relief  to  all  parties 
interested,  and  a  receiver  has  been  ap- 
pointed of  a  fond  by  anch  tribunal^  such 
Court  should  be  applied  to  for  relief,  by 
any  party  interested  in  the  fond  or  other- 
wise interested  m  the  case. 

Appeal  from  order  of  the  Special 
Term  refusing  to  direct  a  receiver  to 
pay  over  money  to  the  creditor  of  a 
judgment  debtor. 

Francis  L.  Lothrop  was  appointed 
by  the  Chancellor  of  New  Jersey 
receiver  of  the  Central  Bailroad 
Company  of  New  Jersey,  and  quali- 
fied as  such  receiver,  and  assumed 
control  of  tlie  assets  and  affairs  of 
said  company. 

All  the  parties  to  these  proceedings 
are  residents  of  the  State  of  New 
Jersey,  where  the  railroad  is  located, 
and  where  the  services  were  rendered, 
the  compensation  for  which  is  sought 
to  be  reached  through  the  proceed- 
ings complained  of  by  the  respond- 
ents. 

By  this  application  the  appellant 
sought  to  procure  an  order  directing 
the  receiver  to  pay  to  him  a  debt  due 
from  tlie  railroad  company  to  the 
judgment  debtor  of  the  appellant. 

Jienjemin  H.  BaylU^  for  applt 

li.  Vt.  DeForestj  for  recV. 

Ueld^  Whether  the  learned  jndge 
at  Special  Term  intended  to  deny 
the  application  on  the  ground  that 
he  had  not  the  power  to  grant  it,  con- 
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sistently  with  established  legal  prin- 
ciples, or  was  deterred  from  making 
the  order  out  of  respect  for  the  tri- 
bunal which  appointed  the  receiver 
is  not  stated.  Eitlier  reason  would 
justify  the  decision. 

It  would  tend  to  great  embarrass- 
ment and  perplexity  if  property  of  a 
corporation,  which  is  held  by  a  re- 
ceiver, should  be  allowed  to  be  di- 
verted and  distributed  throuojli  the 
agency  of  proceedings  such  as  have 
been  instituted  in  this  case. 

It  is  clearly  against  the  policy  of 
the  law  to  justify  such  an  irregular 
and  vexatious  interference  with  tlie 
orderly  and  customary  method  of  ad-  , 
justing  and  winding  up  the  affaire  of 
a  corporation  after  a  receiver  has 
been  appointed.  9  How.,  136;  1 
Barb.,  Ch.  Pr.,  658 ;  1  Abb.,  275 ;  , 
7  Paige  Ch.,  513. 

AVTien  a  Court  of  competent  au- 
thority has  assumed  control  in  such  a 
case,  and  possesses  a  jurisdiction  ade- 
quate to  grant  proper  relief  to  all 
parties  interested,  such  Court  should 
be  applied  to,  instead  of  instituting 
numerous  proceedings  before  other 
officers  and  tribunals  to  reach  a  re- 
sult which  could  be  attained  with 
less  ex|)ense  and  trouble  by  a  direct 
application  to  the  Court  which  ap- 
pointed the  receiver. 

Order  affirmed  with  costs. 

Opinion  by  IngallSy  P.  J,  ;  Dan- 
iels  and  Potter^  JJ,^  concurring. 


CRIMINAL  LAW.    JURORS. 

N.  Y.  CouET  OF  Appbals. 
Greenfield,  plff,  in  error ^   v.  The 
People,  defU.  in  error. 
Decided  September  17, 1878. 

On  a  trial  for  murder  two  juiymen  were  chal- 
lenged, <»ie  for  principal   cause  and  for 
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favor,  and  the  other  for  fayor.  Each  stated 
that  he  had  formed  an  impression  as  to  the 
prisoner's  gnilt  from  reading  the  published 
testimony  for  the  prosecntion  on  a  former 
trial.  One  stated  that  it  would  take  eYidence 
to  remove  the  impression,  but  each  stated 
that  he  would  give  his.  Terdlct  upon  the 
evidence.  J?is^  that  the  challenge  for 
favor  should  have  been  sustained. 

Where  a  challenge  for  favor  immediately  suc- 
ceeds a  challenge  for  principal  cause,  it  is 
proper  for  the  Court,  in  determining  the 
challenge  for  .favor,  to  consider  all  that  the 
person  proposed  as  a  juror  laid  upon  the  ex- 
amination on  both  challenges. 

The  plaintiff  in  error  was  indicted 
for  murder.  Upon  the  trial  one  of 
tlie  jnix)i"8  was  challenged  for  princi- 
pal cause,  and  as  having  formed  and 
expressed  an  opinion.  The  same 
juror  and  another  were  challenged 
for  favor,  and  as  not  being  indifferent 
and  impartial.  The  one  who  was 
challenged  for  the  principal  cause 
and  for  favor,  stated  that  he  had 
read  in  a  newspaper  tlie  evidence 
for  the  prosecution  on  a  former  trial 
of  the  prisoner  on  the  same  indict- 
ment, and  had  heard  considerable 
talk  about  that  trial.  He  had  never 
.  expressed  an  opinion,  but  had  an  im- 
pression as  to  what  he  believed,  which 
he  had  formed  as  to  tlie  guilt  or  in- 
nocence of  the  prisoner,  from  what 
)ie  had  heard  and  read,  and  which 
would  take  evidence  to  remove.  He 
also  said  that  he  believed  that  he 
could  render  a  fair  and  impartial 
verdict  upon  the  evidence,  but  that 
he  would  enter  upon  his  duties  as 
juror  with  an  impression  as  to  the 
prisoner's  guilt  which  it  would  re- 
quire evidence  to  remove.  The  juror 
who  was  challenged  for  favor  only, 
stated  that  he  had  formed  an  impres- 
sion as  to  the  prisoner's  guilt  fi*om 
reading  parts  of  the  published  testi- 


mony and  from  the  talk  of  people, 
which  he  thought  he  bad  expressed, 
and  which  he  still  had,  but  he  thought 
he  could  remove  it,  and  would  do  it 
and  be  sure  to  if  he  was  sworn  as  a 
j  uror ;  that  he  thought  he  could  render 
a  verdict  without  being  influenced  by 
any  impression  or  opinion  that  he 
might  have  had,  and  that  it  would 
not  bias  or  influence  liis  verdict,  and 
that  he  verily  believed  he  could  ren- 
der an  impartial  verdict  according  to 
the  evidence.  Both  challenges  were 
overruled. 

S.  C,  Iluntin/jton^  forplff.  in  error. 

J,  J.  Lamoreej  for  defts.  in  error. 

Held,  Error;  that  while  under 
Chapter  475  of  the  Laws  of  1872  the 
previous  formation  or  expression  and 
the  present  holding  of  an  opinion  or 
impression  in  reference  to  the  guilt 
or  innocence  of  a  prisoner  is  not  suf- 
ficient ground  of  challenge  for  princi- 
pal cause,  if  the  challenged  person 
declares  on  oath  that  he  verily  believes 
he  can  render  an  impaitial  verdict 
according  to  the  evidence,  and  that 
his  previously  formed  or  expressed 
opinion  or  impression  will  not  bias  or 
influence  his  verdict — and  if  the  Court 
is  satisfied  that  such  person  does  not 
have  such  a  present  opinion  as  will 
influence  his  verdict — the  challenge 
of  the  jurors  for  the  favor  should 
have  been  sustained. 

Thomas  v.  People,  67  K  Y.,  218, 
distinguished. 

That  under  Chapter  427,  Laws  of 
1873,  which  provides  that  all  chal- 
lenges of  jurors  shall  be  tried  and  de- 
termined by  the  Court  only,  and  that 
either  party  may  except  to  the  deter- 
mination, and  upon  writ  of  error  or 
certiorari  the  Court  may  review  it 
the  same  as  other  questions  arising 
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upon  die  trial,  the  ruling  of  the  Court 
was  reviewable,  and  that  the  Court 
having  been  the  trier  of  the  chal- 
lenge for  principal  cause,  and  the 
challenge  for  favor  immediately  suc- 
ceeded it,  it  was  proper  for  the  Court 
to  consider,  in  determining  the  chal- 
lenge for  favor,  all  that  the  person 
proposed  as  a  juror  said  upon  the  ex- 
amination on  both  challenges. 

Judgment  of  General  Term,  affu*m- 
iug  judgment  of  conviction,  reversed, 
and  new  trial  ordered. 

Per  cu/riam  opinion. 

Churchy  Ch.  t/.,  FolgeTy  BapaUoy 
and  AndrewSy  JJ.y  concurring.  Miller 
and  £arl^  JJ.y  absent 


DISCONTINUANCE.    COSTS. 

N.     Y.    SUPBBME    COUET.        GeNE&AL 

TsBM.      First  Deft. 
The  Society  of  tlie  New  York  Hos- 
pital, re^pty  V.  Mailha  C.  Coe,  applt. 
Decided  October  31, 1878. 

After  an  order  granting  leave  to  plaintiff  to 
diflcontinue  upon  payment  of  the  adjusta- 
ble coBts,  the  defendant  may  apply  for  and 
obtain  an  order  for  an  extra  aUowance,  and 
the  plaintiff  must)  if  he  woold  diflcontinne 
nnder  his  oider  granting  leave  to  discontinue 
upon  payment  of  oosta,  also  pay  the  extra 
aUowanoe. 

But  where  plaintiff  applies  to  the  Court  for 
leave  to  disoontinue,  and  the  Court  grants 
an  order  that  he  may  disoontinue  upon 
complying  with  certain  terms,  he  may  elect 
not  to  accept  the  terms  and  not  to  disoon- 
tinue. 

The  defendant  has  no  right,  without  leave  of 
the  Court,  to  enter  up  Judgment  against 
plaintiff  for  the  costs  imposed  as  the  terms 
upon  the  oomplianoe  with  which  plaintiff 
might  discontinue,  especially  where  plaintiff 
elects  not  to  discontinue. 

Application  to  the  Court  is  necessaiy  for  leave 
to  discontinue. 

Appeal  from  an  order  setting  aside 
a  judgment  on  the  ground  among 


others  that  defendant  had  no  right  to 
enter  same  when  same  was  entered. 

Action  for  rent.  The  answer  was 
a  connterclaim  for  damages  sustained 
by  breach  of  covenants  and  also  for  a 
reformation  of  the  lease. 

After  issue,  the  defendant  paid  the 
rent  for  which  the  action  was  brought, 
and  thereupon  the  plaintiff  applied  by 
motion  for  leave  to  discontinue  the 
action  without  costs. 

Upon  that  motion  an  order  was 
made  November  5th,  1877,  that  the 
plaintiff  have  leave  to  discontinue 
upon  payment  of  defendant's  costs 
up  to  the  present  time,  costs  to  be  ad- 
justed by  the  clerk;  and  upon  pay- 
ment of  said  costs  adjusted  as  afore- 
said, the  plaintiff  may  enter  an  order 
discontinuing  this  action  without  fur- 
ther costs  to  either  party  as  against 
the  other. 

The  costs  were  adjusted  and  ten- 
dered defendant's  attorney,  who  re- 
fused to  accept  them,  stating  as  a 
reason  therefor  that  he  was  going  to 
make  a  motion  for  an  extra  allowance 
of  costs. 

Subsequently  tlie  defendant  made 
a  motion  for  an  extra  allowance,  upon 
which  an  order  was  made  granting  an 
extra  allowance  of  $200,  "  and  the 
same  is  hereby  granted  to  the  defend- 
ant in  addition  to  costs  upon  the  dis- 
continuance of  this  action."  Plain- 
tiff thereupon  served  upon  the  de- 
fendant's attorney  written  notice  tliat 
plaintiff  elected  not  to  discontinue 
this  action. 

The  defendant's  attorney  then  pro- 
cured the  costs  to  be  adjusted,  de- 
manded payment  of  the  same,  and  the 
same  not  having  been  paid,  entered  a 
judgment  in  the  action  for  the  recove- 
ry of  the  costs  and  extra  allowance. 
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FIaiuti£E  moved  to  set  aside  the 
judgment  upon  the  ground  among 
others  that  defendant  had  no  right  to 
enter  same  when  same  was  entered. 

Ildd^  It  is  settled  that  after  an 
order  granting  plaintiflf  leave  to  dis- 
continue upon  paj^ment  of  the  adjust- 
able costs,  the  defendant  may  apply 
for  and  obtain  an  order  for  an  extra 
allowance ;  and  that  the  plaintiff  most, 
if  he  will  discontinue  under  his  order 
granting  leave  to  discontinue  upon 
payment  of  costs,  also  pay  the  extra 
allowance.     11  Hun,  192. 

We  think  the  plaintiff  had  the  right 
to  elect  not  to  discontinue  the  action. 
It  was  for  leave  to  discontinue  that 
he  applied,  not  for  an  absolute  order 
of  discontinuance. 

There  is  necessity  now  for  an  ap- 
plication to  the  Court  before  plaintiff 
can  discontinue  his  action. 

Tiie  reason  therefor  arises  from 
the  fact  that  defendant  may,  under 
the  present  system,  obtain  affirmative 
relief  by  setting  up  counterclaims 
and  equitable  defences. 

The  Court  has  the  right  to  fix  the 
terms  upon  wliich  a  discontinuance  by 
plaintiff  may  be  had,  and  the  plaintiff 
has  a  right  to  accept  such  terms  or  not. 

If  he  does  not  accept  the  terms, 
the  plaintiff  has  no  right  to  enter  up 
judgment  for  the  costs  imposed  as 
terms  upon  the  compliance  with 
which  plaintiff  may  discontinue. 

Order  setting  aside  judgment  af- 
firmed, with  $10  costs  and  disburse- 
raents. 

Opinion  by  Potter^  «7I 

Ingalla^  c/.,  concurring,  said  that  he 
thought  only  payment  of  the  ordinary 
taxable  costs  were  contemplated  as  a 
condition  of  discontinuance  by  the 
order  granting  leave ;  but  defendant 


could  not,  without  leave  of  the  Court, 
enter  judgment  after  notice  of  plain- 
tiff's conclusion  to  continue  the  actiou. 


ANIMALS,     EVIDENCE. 

N.  Y.  SuPBBjfE  CouBT.      Gbnbbai« 
Tebic    Foubth  Dbpt. 

Joseph  Smith,  appU.y  v.  Burr  Gris- 
wold,  respt. 

Decided  October,  1878. 

In  an  actiou  for  damages  for  the  kUUiig  of 
plaintiff's  dog,  where  it  does  not  appear  that 
the  dog  had  any  market  value,  evidence  that 
it  was  worth  a  specified  amount  *'  by  reason 
of  peculiar  training  "  is  inadmissible. 

The  right  of  self-defence  against  the  annoy- 
ance of  a  vicious  dog  in  a  particular  instance 
is  not  taken  away  by  the  right  of  complainli 
to  a  justice  under  the  statute. 

Appeal  by  the  plaintiff  from  judg- 
ment of  the  County  Court  afSrmiug 
a  judgment  of  a  justice  of  peace. 

The  action  was  for  damages  for  the 
killing  of  plaintiff's  dog  by  defendant. 
The  testimony  showed  that  the  ani- 
mal was  a  trained  farm  dog,  but  it 
did  not  appear  that  it  had  any  '^  mar- 
ket value."  Plaintiff  claimed  that 
his  dog  was  worth  twenty-five  dollars 
by  reason  of  peculiar  training,  and 
the  justice  seems  to  have  rendered  hia 
judgment  on  the  evidence  admitted 
to  establish  the  fact  that  that  was  the 
value  of  the  dog. 

John  G,  Hecord,  for  applt. 

K  tS.  Edwards^  for  respt. 

Rdd^  That  the  evidence  was  inad- 
missible. Plaintiff  did  not  claim  that 
his  dog  had  any  established  ^'  market 
value  "  and,  necessarily,  his  estimate 

of  value  was  raerelv  fancifuL     Dun- 

It 

lap  V.  Snyder,  17  Barb.,  561;  also  Mr. 
Justice  Johnson's  opinion  in  Brown 
V.  Hamburger,  52  Barb.,  16. 

The  justice  found,  as  matter  of  fact, 
that  the  dog   was  known  to  worry 
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people  peaceably  travelling  along  the 
liighway,  and  thereupon  ruled  that 
the  defendant,  being  aware  of  the 
vicious  habits  of  the  dog  in  that  re- 
spect, should  have  made  complaint  to 
a  justice  of  the  peace  under  the  stat- 
ute, 2  R.  S.,  6th  ed.,  1001,  §  17,  but 
was  not  justified  in  killing  the  dog 
who  had  come  out  upon  the  highway 
and  followed  the  defendant  in  a 
menacing  manner. 

neldy  Error ;  that  the  right  of  com- 
plaint to  a  justice  under  the  statute 
did  not  take  away  the  right  of  self- 
defence  against  the  annoyance  in  a 
particular  instance. 

Judgment  of  the  Conul^  Court  and 
of  the  justice  reversed. 

Opinion  by  Talcotty  J. 


ATTACHMENT. 
N.   T.    Supreme    Court.    General 
Term.     Fourth  Dept. 
John  E.  Jacobs,  reapLy  v.  William 
J.  Hogan  et  al. 

Frank  H.  Whitman  et  al.,  applts.j 
V.  William  J.  Hogan  et  aL 
Decided  October,  1878. 

A  mere  iiregolarity  in  an  attachment  suit  can- 
not be  taken  advantage  of  by  a  subsequent 
attaching  creditor,  even  though  he  has  ob* 
tained  a  judgment  in  his  suit. 

The  proceedings  complained  of  haying  been 
had  prior  to  September  1,  1877,  g  682  of 
the  Code  of  Civil  Procedure  does  not  apply. 

Appeal  by  the  plaintiffs  in  the  sec- 
ond action  from  an  order  of  the  Erie 
Special  Term  denying  their  motion 
to  vacate  a  warrant  of  attachment  is- 
fined  in  the  first  action. 

The  motion  to  set  aside  the  attach- 
ment in  the  suit  of  Jacobs  was  made 
upon  the  ground  of  alleged  irregu- 
larities. 

E.  B.  Veddery  for  applts. 

W.  a.  Mtch^  for  respt 


Ilddj  It  was  properly  denied,  f(»r 
the  reason  that  any  mere  irregularity 
in  that  action  could  not  be  taken  ad- 
vantage of  by  a  subsequent  attaching 
creditor.  If  the  defendants  in  the 
action  chose  to  waive  it,  the  irregu- 
larity was  of  no  consequence. 

Held  alsOy  That  there  is  nothing 
conflicting  with  this  position  in 
Rinchcy  v.  Stryker,  26  How.  Pr. 
75 ;  Frost  v.  Mott,  34  N.  Y.,  253,  or 
Hall  v.  Stryker,  27  Id.,  596.  In  this 
case  no  fraud  or  collusion  is  alleged. 
The  moving  party  is  not  aided  by  the 
fact  tliat  he  has  obtained  a  judgment 
in  his  attachment  suit.  lie  has  no 
standing  in  the  prior  action  to  ques- 
tion the  irregularity  of  the  proceed- 
ings in  that  action.  The  defendants 
in  the  action  having  waived  the  ir- 
regularities, the  proceedings  are  valid 
as  to  creditors,  there  being  no  fraud 
or  collusion.  The  proceedings  com- 
plained of  having  been  had  prior  to 
September  1, 1877,  §  682  of  the  Code 
of  Civil  Procedure  does  not  apply. 

Order  affirmed  with  ten  dollars 
costs  and  disbni*semcnts. 

Opinion  by  Smithy  J,;  MuUiny  P. 
«/".,  and  TalcoUy  e/.,  concur. 

ACTION   ON  GUARANTY   OF 

BOND. 
N.  Y.    Common    Pleas.      General 

Term. 
Schaaf,  respt.^    v.  O'Brien's  ex'r, 
appU, 

Decided  December,  1878. 

When  an  action  ib  brought  againat  a  person 
who  has  guaranteed  the  payment  of  a  bond 
on  the  assignment  of  a  bond  and  mortgage, 
an  answer  that  there  is  an  action  pendinrby 
the  plaintiff  to  foreclose  the  mortgage,  and 
that  a  reoeiTor  has  been  appointed  in  such 
action  and  has  ooUected  rents  for  which  he 
has  not  aoooonted,  is  immaterial  and  no 
defence. 
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IMdy  Such  an  answer  does  not  conflict  with 
the  law  that  in  an  action  by  a  mortgagee 
upon  the  bond  he  must  show  that  he  has 
exhausted  the  mortgage  security. 

This  action  waa  brought  upon  a 
guaranty  of  the  payment  of  a  bond 
which  liad  been  awsigned  to  the  plain- 
tiff. The  defence  was  that  the  plain- 
tiff had  brought  an  action  in  the  Su- 
preme Court  to  foreclose  the  mort- 
gage which  accompanied  the  bond ; 
that  a  receiver  of  the  rents  and  profits 
i)f  the  premises  was  appointed  in  the 
latter  action,  who  since  the  date  of 
his  appointment  has  been  and  still  is 
in  the  possession  of  the  premises,  and 
has  never  rendered  an  account.  On 
the  trial  the  defendant  was  not  al- 
lowed to  prove  the  defence  set  up  in 
the  answer  as  being  indefinite  and  im- 
material, and  an  offer  to  amend  the 
answer  on  the  trial  was  rejected  and 
an  exception  taken,  and  a  judgment 
was  given  plaintiff  for  the  full  amount 
claimed.  From  the  judgment  and  the 
refusal  to  allow  the  answer  to  be 
amended  the  defendant  appealed. 

li.  TF.  TowTMendy  for  applt. 

Lawrence  ds  Waehner^  for  respt. 

Ileldy  That  the  matter  contained 
in  the  answer  was  immaterial  and  no 
defence ;  it  is  not  alleging  that  any 
specific  sum  has  been  received  by  the 
plaintiff,  either  as  rent  or  otherwise, 
which  should  be  equitably  applied  to 
reduce  the  amount  of  the  bond.  The 
objection  to  the  offer  to  amend  the 
answer  setting  up  such  facts  is,  that 
it  did  not  set  up  any  specified  sum 
received  by  the  plaintiff  or  which  he 
was  entitled  to  receive,  which  ought 
to  be  allowed  in  diminution  of  the 
defendant's  liability.  That  this  did 
not  at  all  confiict  with  the  law  that 
in  an  action  by  a  mortgagee  upon  the 
bond  he  must  show  that  he  has  ex- 


hausted the  mortgage  security ;  the 
bond  is  for  any  deficiency  that  may 
remain  after  exhausting  the  mortgage 
security. 

Judgment  and  order  aflBrraed. 

Opinion  by  Daly^  Ch.  «/./  Van 
Hoesen^ «/.,  concun^ed. 


DISCnARGE    OF    EMPLOYEE. 

MEASURE  OF  DAMAGES. 
N.    Y.   Common   Pleas.      Gknekal 

X£RM. 

Tolls,  respt j\.  Hazen  et  al.,  applts. 
Decided  December,  1878. 

When  a  person  is  employed  on  a  salaiy  and 
discharged  without  cause  before  the  expira- 
tion of  his  term,  in  an  action  for  damages 
the  measure  of  them  is  from  the  time  of 
his  discharge  nntU  the  commencement  of 
the  action,  if  it  is  before  the  expiration  of 
his  term. 

In  such  an  action,  where  it  appeared  that  noth- 
ing had  become  due  plaintiff  under  his 
agreement  since  his  discharge  and  before 
the  commencement  of  the  action,  a*  ver- 
dict and  judgment  in  his  fayor  was  re- 
Tersed. 

This  was  an  action  by  the  plaintiff 
for  damages  for  being  discharged 
from  the  employment  of  defendants 
before  the  term  of  his  employment 
expired.  The  plaintiff  was  employed 
by  defendants  for  a  year  at  a  stipu- 
lated salary  per  month,  and  was  dis- 
charged without  cause  at  the  end  of 
six  months,  on  July  Ist,  and  paid  up 
to  that  time.  On  the  9th  of  July  Le 
commenced  the  action  for  his  salary 
for  the  balance  of  the  .year,  and  under 
the  judge's  charge  (in  District  Court) 
a  verdict  was  rendered  in  bis  favor 
for  the  salary  for  the  balance  of  the 
year. 

W.  B.  TuUisj  for  applts. 

S.  H.  Morangej  for  respt. 

Held  J  That  the  measure  of  dama- 
ges was  tbe  stipulated  salary  from  the 
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time  of  the  discharge  until  the  com- 
mencement of  the  action.  Moody 
V.  Leverich,  4  Daly,  401;  Peck  v. 
Daly,  Id.,  411 ;  Dillon  v.  Andi^w, 
43  N.  Y.,  237. 

Judgment  reversed. 

Opinion  by  2?aZy,  C%.  *71/  Van 
Hoeserhy  J.^  concurred. 

EESULTING  TEUST. 

N.  Y.  Supreme    Court.      General 
Term.     Fourth  Deft. 

Henderson  Tuttle,  appltj  v.  Theo- 
dore F.  Tuttle,  respt. 
Decided  October,  1878. 

Where  the  plaintiff,  who  is  confined  In  jail 
awaiting  trial,  conveys  to  the  defendant  aU 
his  real  and  personal  property  on  the  con- 
dition that  defendant  shaU  procure  bail  for 
him,  and  in  case  of  conviction  and  confine- 
ment to  State  prison  shall  take  charge  of 
and  manage  the  same  for  him— on  failure 
to  procure  bail  and  on  conviotiun  of  plain- 
tiff, a  resulting  trust  is  established,  and  on 
plaintiff's  release  he  is  entitled  to  an  ac- 
counting for  such  property. 

Appeal  from  judgment  on  the  re- 
port of  a  referee. 

The  action  was  commenced  by 
plaintiff  to  compel  an  accounting  by 
defendant  for  certain  real  and  per- 
sonal estate  of  plaintiff,  which  defen- 
dant took  into  his  possession  and  sold 
and  has  refused  to  account  for  tlie 
avails. 

The  complaint  alleges : 

That  plaintiff  had  made  an  ar- 
rangement with  his  wife  whereby  he 
was  to  convoy  to  her  all  his  property 
throngh  the  defendant.  That  the 
deeds  for  this  purpose  were  made  and 
executed,  but  not  delivered  to  defen- 
dant The  arrangement  was  aban- 
doned and  plaintiff  kept  the  deeds. 

That  subsequently  plaintiff  was 
arrested  and  confined  in  jail  on  a 
charge  of  perjury. 


Plaintiff  desiring  to  procure  bail,  ar- 
ranged with  defendant  that  he  should 
go  to  plaintiff's  house  and  get  the  said 
deeds,  and  take  possession  of  plaintiff's 
property  and  procure  bail  for  him ;  and 
if  plaintiff  was  convicted  and  sent  to 
State  prison,  then  defendant  was  to 
take  charge  of  plaintiff's  real  and  per- 
sonal property,  and  manage  the  same 
for  plaintiff's  benefit,  and  account  for 
the  same  when  plaintiff  got  out  of 
prison. 

That  defendant  got  the  deeds  and 
took  possession  of  the  property,  but 
did  not  procure  bail  for  plaintiff,  and 
never  paid  anything  for  the  property. 

That  on  plaintiff's  release  from 
prison,  he  found  defendant  had  sold 
all  the  plaintiff's  pei'sonal  property, 
had  rented  portions  of  the  land,  and 
permitted  vacant  land  to  be  sold  cm 
executions  against  plaintiff  for  much 
less  than  they  were  worth,  and  bid 
them  in  himself,  had  allowed  mort- 
gages  on  the  property  to  be  foreclosed 
and  had  bid  in  the  pi-operty  and  had 
realized  divers  large  sums  of  money 
which  he  has  not  accounted  for. 

The  answer  denies  the  principal 
allegations  of  the  complaint,  and  sets 
up  a  counter-claim. 

On  the  trial  plaintiff  proved  title 
in  himself  to  the  property  mentioned  ; 
that  defendant  had  sold  such  prop- 
erty and  had  realized  quite  large  sums 
theraon  ;  that  defendant  told  a  num- 
ber of  persons  that  he  was  acting  for 
plaintiff  and  managing  his  affairs 
while  he  was  in  prison,  and  would 
save  considerable  for  plaintiff;  that 
there  was  not  a  money  consideration 
for  the  deeds  to  defendant 

The  referee  finds  that  there  is  no 
evidence  that  defendant  has  in  his 
hand,  in  trust,  any  property  for  the 
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plaintiff,  and  that  defendant  can  be 
considered  as  a  trespassisr  only  in 
disposing  of  the  property  of  plaintifiF. 
As  trespasser  defendant  is  liable  only 
at  law,  and  plaintiff  cannot  invoke  the 
aid  of  eqnity  to  compel  an  account 

IT,  Whiting^  for  applt. 
Wynn  da  Porter^  for  respt 

MuLLiN,  P.  J. — ^It  seems  to  me 
that  the  referee  is  mistaken  when  he 
says  there  is  no  evidence  that  defen- 
dant had  in  his  hands  in  trust  any  of 
plaintiff's  property. 

There  is  a  distinct  admission  by 
defendant  of  the  receipt  of  plaintiff's 
property  for  a  specific  purpose,  and  it 
is  not  pretended  that  it  has  ever  been 
applied  to  such  purpose. 

It  seems  to  me  the  evidence  estab- 
lishes a  resultin^trust  in  the  plaintiff, 
in  both  the  real  and  personal  property 
taken  by  the  defendant. 

The  case  of  Foote  v.  Foote,  58 
Barb.,  258,  is  decisive  of  this  case. 

Upon  the  evidence  before  ns  it 
would  seem  that  the  plaintiff  consent- 
ed to  the  taking  of  the  property  by 
the  defendant  to  be  held  as  his  agent. 

That  being  so,  an  action  for  tortious 
taking  would  not  lie,  but  perhaps  an 
action  for  conversion,  after  demand 
and  refusal,  might  be  maintained  for 
the  property,  but  that  would  only  lie 
for  such  of  it  as  is  still  held  by  de- 
fendant ;  other  actions  must  be 
brought  to  recover  the  value  of  that 
which  has  been  sold  and  for  the  value 
of  the  rents  and  profits.  This  would 
involve  the  parties  in  several  suits, 
which  is  avoided  by  the  more  appix)- 
priate  remedy  of  Bill  for  accounting. 

Plaintiff  is  entitled  to  an  account- 


ing. 


Judgment  of  referee  reversed. 


CONTRACTS.  MEASUEE  OF 
DAMAGE. 

N.    Y.     SUPBEMB    OOUBT.        GeNBBAI. 

Term.     Second  Deft. 
Dike,  respty  v.  Garrett,  applt* 
Decided  December,  1878. 

A  oontract  mgned  by  one  party  was  sent  to 
the  other  for  his  signatare,  and  by  him  re- 
turned to  the  first  for  corrections ;  these 
were  made  by  the  first  and  the  contract 
returned,  whereupon  it  was  repudiated  by 
the  second,  Sdd,  That  a  valid  contract  in 
writing  was  made. 

The  plaintiff  sold  at  public  auction  the  goods 
sold  by  the  terms  of  the  oontract,  and 
brought  this  suit  for  the  difference  between 
the  contract  and  the  auction  price.  Heidf  To 
be  the  proper  measure  of  damages. 

Action  for  damages  by  breach  of 
contract  The  plaintiff  asked  and 
recovered  the  difference  between  the 
contract  price  of  certain  wool  and 
the  proceeds  of  an  auction  sale  of  the 
same,  after  a  refusal  by  defendant  to 
take  the  same.  The  defendant  de- 
nied a  contract  Defendant's  atten- 
tion was  called  to  the  wool  then  of 
plaintiff  by  certain  brokers.  Samples 
were  sent  to  defendant,  and  a  price 
agreed  upon,  and  defendant  sent  an 
agent  to  select  the  wool,  and  a-  quan- 
tity was  thus  selected.  The  brokers 
sent  a  written  contract  to  defendant, 
who  returned  it,  pointing  out  cor- 
rections to  be  made.  It  was  cor- 
rected  in  the  particulars  pointed  out 
and  returned  to  defendant,  who  then 
refused  to  accept  it  or  the  wooL 
Plaintiff  sold  the  wool  at  auction, 
notifying  defendant  of  the  time  and 
place,  and  now  sues  for  the  difference 
between  the  contract  price  and  that 
obtained  at  the  auction.  A  judgment 
was  directed  for  plaintiff,  subject  to  the 
opinion  of  this  Court  at  General  Term. 

S^ddf  If  the  sale  was  made  pre- 
vious   to    defendant's    repudiation. 
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when  tlie  contract  was  returned,  that 
repadiation  cannot  invalidate  it. 
Did  tlie  minds  meet!  The  correc- 
tiiaia  made  by  plaintiflf  were  those 
pointed  out  by  defendant.  The  body 
of  tlie  conti-act  had  before  been  agreed 
to.  Thus  we  think  a  perfect  contract 
in  writing  was  made. 

The  measure  of  damages  was  cor- 
rectly taken.  It  is  settled  that  this 
means  can  be  taken  to  liquidate  one's 
damages  from  a  failure  by  another 
to  carry  out  his  contract 

It  is  contended  that  wool  is  not 
customarily  sf>ld  in  New  York  at 
auction,  and  that  therefore  this  meas- 
ure of  damages  cannot  be  correct 
All  that  is  required  in  any  case  is  a 
private  sale  properly  conducted.  No 
want  of  good  faith  is  alleged,  and  no 
harm  could  here  ensue  from  publicity. 

Judgment  ordered  on  verdict,  with 
costs. 
*    Opinion  by  DyTcman^  J. 

JUEISDICTION    OF     COUNTY 

COURTS. 
N.  Y.  Supreme  Court.      Grnbral 
Term.     Fourth  Dept. 
Jonathan  M.  Dake  et  al.,  re8pt8,j  v. 
William  S.  Miller,  applL 
Decided  October,  1878. 

The  ubjeciion  that  the  Court  has  not  jariadio- 
tion  of  the  pertfon  must  be  made  promptly. 

Bef  endanto  are  required  to  raise  the  objection 
to  the  jurifidiction  of  the  Court  over  their 
person  at  the  first  opportunity. 

This  action  was  bronght  in  the 
County  Court  of  Livingston  County 
to  recover  the  balance  due  on  an  ac- 
count for  goods  sold  and  delivered. 

There  is  no  averment  that  the  de- 
fendant was  a  resident  of  the  county. 
The  issues  were  referred  and  brought 
to  trial  before  the  referee.  After  a 
witness  was  sworn,  the  defendant's 


counsel  moved  to  dismiss  the  action 
because  it  did  not  appear  by  the 
complaint  that  defendant  was  a  resi- 
dent of  the  County  of  Livingston  at 
the  tiuie  the  action  was  commenced. 

The  motion  was  denied  and  de- 
fendant's counsel  accepted. 

Wlien  plaintiff  rested,  defendant's 
counsel  renewed  his  motion  to  dis- 
miss the  action  on  the  gn^und  tliat 
the  Court  had  not  jurisdiction,  the 
complaint  not  showing  that  defend- 
ant was  a  resident  of  the  county 
where  the  action  was  bi*ought,  at  the 
time  it  was  commenced. 

The  motion  was  again  denied,  and 
defendant's  counsel  excepted,  and  the 
referee  ordered  judgment  in  favor  of 
plaintiff.  The  defendant  moved  for 
a  new  trial  in  the  County  Court.  The 
motion  was  denied  with  costs.  From 
this  judgment  the  defendant  appeals. 

F.  C,  Pech^  for  applt. 

Geo.  IF.  Daggett^  fur  respts. 

lleldy  Jurisdiction  over  the  subject 
matter  of  an  action  cannot  be  con- 
ferred by  consent.  Ileyer  v.  Burger, 
1  Iloff.,  1 ;  Dudley  v.  Mayhcw,  3  N. 
Y.,  9.  But  jurisdiction  ever  the  per- 
son may  be  acquired  by  express  con- 
sent or  by  not  objecting  to  its  exer- 
cise. Bucklin  v.  Chapin/53  Barb., 
488 ;  Burckle  v.  Eckhart,  3  Com., 
137.  The  objection  that  the  Court 
has  not  jurisdiction  of  the  pereon  of 
the  defendant  must  be  made  prompt- 
ly. The  plaintiff  cannot  in  very 
uiany  cases  ascertain  the  residence 
of  a  person  whom  he  desires  to  sue. 
Residence  depends  not  unfrequently 
on  intention.  This  it  is  very  diffi- 
cult, if  not  impossible,  for  a  thirS 
person  to  ascertain.  Hence  it  is  that 
defendants  have  been  required  to 
raise  the  objection  to  the  jurisdiction 
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of  the  Conrte  over  their  persons,  at  the 
fii'st  opportunity  ;  and  that  appearing 
in  the  cause  and  pleading  to  the  mer- 
its have  been  held  to  be  waivei*  of 
the  objection  to  the  jurisdiction. 

The  judgment  and  order  of  the 
County  Court  must  be  affirmed. 

Opinion  by  MuUin^  P.  J. 


EAILROAD  CROSSINGS. 

TRUSTEES. 

N.   Y.   SupRKMK   Court.      General 

Tkkm.     Second  Dki>t. 

Jones,  respty   v.   Seligman  et  al., 

ajpplts. 

Decided  December,  1878. 

Defendants  operate  a  railroad  as  trustees  for 
the  holders  of  certain  mortgage  bonds. 
Plaintiff  sues  to  compel  them  to  erect  fences 
between  the  line  of  the  road  and  his  farm, 
and  to  make  a  crossing.  Jleid^  That  de- 
fendants as  such  trustees  were  within  the 
statute  compelling  such  erection  and  the 
making  of  crossings. 

An  underground  crossing  may  be  ordered. 

In  addition  to  an  action  for  damages  from  fail- 
ure so  to  erect  and  make  crossings,  an  action 
for  specific  performance  of  this  duty  lies. 

The  defendants  are  trustees  for  the 
holdera  of  the  mortgage  bonds  of  the 
B.  &  M.  RR,  and  operate  that  road. 
PlaintiflF  owns  a  fai*m  beside  the  line 
of  defendants'  road,  and  sues  to  com- 
pel defendants  to  erect  fences  and 
make  a  farm  crossin^r. 

He  recovered  a  judgment,  from 
wliich  this  appeal  is  taken. 

lleld^  The  questions  presented  are : 

1st,  Whether  defendants  are  within 
the  statute  compelling  the  erection  of 
division  fences  and  the  making  of 
farm  crossings. 

2d.  Can  a  crossing  be  dii*ected 
nn  Jer  the  track  ! 

3d.  Is  not  the  party  injured  by  the 
omission  to  erect  fences  and  provide 
crossings  confined  to  his  action  at  law 


for  damages.  And  fii-st,  equal  ueoes* 
sity  exists  for  this  statute  whether  the 
railroad  be  operated  by  a  corpor- 
ation or  by  individuals.  It  looks 
beyond  the  regulation  of  division- 
fences  between  adjoining  owners  of 
lands  to  protect  public  and  private 
interests.  We  hold  the  defendants 
to  be  within  the  spirit  and  intent  if 
not  within  the  letter. 

Second.  It  is  claimed  that  an  af- 
firmative answer  will  establish  a  bad 
precedent*  The  Court  is  to  determine, 
liavinor  reference  to  all  the  ci renin- 
stances  of  each  party,  what  cixjssing 
should  be  ordered.  An  underground 
way  may  come  by  necessity  to  the 
owner  of  the  servient  tenement  It 
is  matter  for  regret  that  all  crossings, 
public  or  private,  are  not  above  or 
bplow  the  track.  Such  an  arrange- 
ment would  save  life  to  the  public, 
an  immense  outlay  to  the  roads,  and 
greatly  convenience  both. 

Third.  The  point  is  made  that  the 
landowner  is  confined  to  his  action 
for  damages  prescribed  by  the  statute. 
Tiiat  he  has  the  action  for  damages 
is  undoubted.  That  ho  is  not  con- 
fined to  it,  but  may  bring  one  in 
equity  to  compel  specific  performance, 
is  settled  in  Wadcman  v.  A.  &  S. 
RR.,  51  N.  Y.,  568. 

Judgment  affirmed  with  costs. 

Opinion  by  Dyhnan^ «/. 


RELIGIOUS  CORPORATIONS. 
N".  Y.  SupjBEMK  Court.  Gknkbai. 
Term.    Fourth  DaFr. 

The  Trustees  of  the  Forestville 
Baptist  Church,  respt.^  v.  Horatio  N. 
Farnham  et  al.,  applts. 

Decided  October,  1878. 

Where  the  consideration  of  the  transfer  of  a 
promissory  note  to  a  religiouB  Society  is  tiia 
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conyeyance  of  land  by  it  to  the  .traiuif erer, 
without  authority  from  the  Court  to  moke 
Buch  conveyauoe,  the  sale  of  the  land  may 
be  void,  but  it  does  not  follow  that  the 
transfer  of  the  note  to  the  Society  does  not 
▼est  in  it  a  valid  title  to  the  note. 
The  holder  of  a  promissory  note  may  transfer 
it  to  a  religious  corporation  as  a  g^t,  aud 
the  maker  has  no  right  to  objec£  to  such 
transfer. 

Appeal  from  a  judgment  on  the 
reiK^rt  of  a  referee.  The  action  was 
brought  to  recover  tlie  amount  due  on 
a  promissory  note  made  by  defend- 
ants to  one  Pattison,  and  by  him 
transferred  to  plaintiff. 

The  defendants  deny  the  incorpor- 
ation of  plaintiff  and  the  transfer  of 
the  note  to  it  by  Fattison,  and  allege 
that  after  the  note  became  due,  time 
was  extended  for  a  valuable  consider- 
atioM,  paid  without  the  knowledge  or 
consent  of  the  defendants,  and  that 
the  note  was  paid  before  the  action 
wa^  commenced. 

On  the  trial  plaintiff  offered  in  evi- 
dence a  certificate  of  the  proceedings 
to  incorporate  the  plaintiff,  which 
was  objected  to  as  incompetent  and 
hnmaterial,  not  proved  or  certified. 

Objection  overruled  and. exception. 

J.  G.  Record  and  C.  B.  Bradley^ 
for  applts. 

Jtdius  A,  Prisons^  for  respt 

Held^  The  counsel  has  not  specified 
any  specific  objection  to  the  docu- 
ments offered,  and  as  it  would  seem 
to  be  an  attempted  compliance  with 
the  third  section  of  the  Act  regu- 
lating the  incorporation  of  religious 
societies,  we  think  the  objection 
properly  overruled. 

The  evidence  shows  that  a  prior 
note  had  been  given  by  two  of  the 
defendants  for  the  same  amount  as 
the  one  in  suit,  and  that  payments 
had  been  made  thereon  sufficient  to 


pay  it  in  full,  and  the  question  to 
be  determined  by  the  Referee  was 
whether  all  the  payments  made  were 
applicable  on  the  note  in  suit 

The  testimony  as  to  payment  on  the 
notes  was  conflicting. 

Held^  Tlie  Eeferee  has  disposed  of 
the  case  n\Yj>x\  conflicting  evidence 
and  his  decision  is  final. 

The  consideration  of  the  transfer 
of  the  note  to  plaintiff  was  the  trans- 
fer of  land  owned  by  plaintiff,  which 
it  conveyed  to  Pattison.  Defendants 
insist  plaintiff  had  no  power  to  sell 
its  land  without  consent  of  the  court, 
and  that  consent  not  having  been  ob- 
tained the  sale  is  void  and  plaintiff 
acquired  no  title  to  the  note. 

Ileld^  The  sale  of  the  land  may  be 
void,  but  it  does  not  follow  that  the 
transfer  of  the  note  to  plaintiff  did 
not  vest  in  it  a  valid  title  to  the  note. 

It  was  entirely  competent  for  Pat- 
tison to  make  a  gift  of  the  note  to  tho 
plaintiff,  and  the  defendant  would 
have  no  right  to  object  to  it. 

It  may  be  that  P.  can  obtain  poo- 
session  of  the  note  from  the  plaintiff 
or  com^iel  it  to  pay  to  him  the 
amount  due  upon  it,  1^"*  the  defend- 
ants will  be  protected  in  making  pay- 
ments to  plaintiff  until  its  title  is 
divested. 

Judgment  of  Referee  affirmed. 

Opinion  by  MuUin^  P.  J. 

MISTRIAL. 
N.   Y.    Supreme    Colkt.     Gknebal 
Tekm.     Second  Dept. 
Kelly  et  al.,  applts..^  v.  Christol  et 
al.,  respts. 

Decided  December,  1878. 

A  canse  being  tried  at  Special  Term  was  ad- 
journed from  December,  18  TT,  to  January, 
1878,  when  the  trial  was  concluded  and  a 
decision  rendered.     The  term  ended  in  De- 
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cember.  Tho  jndge*a  tenn  of  office  expired 
December  81,  1877,  and  he  began  a  new 
term  January  1,  1878.     Ildd,  no  mistriaL 

Motion  to  set  aside  a  trial  aud  de- 
cision in  this  action  on  the  ground  of 
mistrial.  It  was  at  Special  Term, 
Justice  Pratt  presiding.  His  term  of 
office  expired  December  31,  1877. 
A  new  term  began  January  1,  1878. 

Testimony  was  taken  in  both  years. 
Tlie  plaintiffs  claim  this  to  have  been 
error.  This  appeal  is  from  an  order 
denying  that  motion. 

Ileld^  We  can  take  judicial  notice 
of  the  fact  that  the  Special  Term  of 
the  Supreme  Court  in  ]3i'ooklyn  is 
always  open. 

So  far  as  the  objection  rests  on  the 
expiration  of  Judge  P.'s  term  of  of- 
fice it  has  no  validity.  There  was  no 
time  when  he  was  not  judge. 

Neither  was  it  fatal  to  adjonni  tho 
cause  beyond  tho  term  at  wiiich  it 
was  commenced.  The  powers  of  the 
Court  were  not  tliereby  abridged. 

Besides  all  this  each  adjournment 
was  consented  to  by  all  the  parties, 
and  this  alone  validates  all  the  pro- 
ceedings. 

Order  affirmed. 

Opinion  by  Dyhman^  <7I 

PRACTICE.     EVIDENCE. 
N.   Y.   SupREMB   Court.     General 
Tkrm.     Fourth  Dkpt. 
John  B.  Iligham,  respty  v.  Elias  11. 
Gault,  applL 

Decided  October,  1878. 

It  is  competent  for  the  Court  to  strike  out 
evidence  of  one  of  plaintiff^s  witnesses  on 
plaintifiTs  motion. 

It  is  incompetent  for  a  party  to  show  that  a 
witness  entertainti  unfriendly  feelings  to- 
ward him  unless  such  feeling  is  shown  to 
exist  at  the  trial,  or  his  answer  so  recently, 
tbat  it  can  be  assumed  to  continue. 

The  action  was  brought  to  recovei 


damages  for  an  assault  and  battery, 
committed  on  plaintiff  by  defendant 
and  his  wife. 

Tiie  defendant  alleged  that  the  iu- 
juries  done  to  plaintiff  were  inflicted 
while  defendant  and  his  wife  were 
excited  by  hearing  that  plaintiff  had 
accused  defendant's  wife  and  daugh- 
ter of  a  want  of  chastity.  On  tlie 
trial  the  offence  was  proved,  and  de- 
fendant gave  evidence  in  support  of 
his  defence. 

A  witness  was  sworn  for  plaintiff, 
who  testified  to  a  convci-sation  with 
defendant  in  reference  to  the  plain- 
tiff. Plaintiff's  counsel  moved  to 
stvike  out  the  evidence  on  the  ground 
that  the  conversation  was  at  a  differ- 
ent time  from  the  one  sworn  to  on 
direct  examination.  Motion  was  grant- 
ed, and  defendant's  counsel  excepted. 

Ueldy  In  the  absence  of  evidence 
that  it  was  not  part  of  a  conversation 
called  out  by  the  plaintiff,  the  ruling 
must  be  sustained.  It  could  only  be 
reversed  upon  its  appearing  clearly 
that  it  was  erroneous. 

It  was  competent  for  the  Court  to 
strike  out  tho  evidence  on  plaiutiff^a 
motion. 

The  defendant  was  examined  in 
his  own  behalf,  and  testified  that  he 
discharged  the  plaintiff  itom  Lis 
employment.  Defendant's  counsel 
offered  to  show  that  because  of  such 
discharge  plaintiff  was  angry  at  de- 
fendant. PlahitifiPs  counsel  objected 
to  the  evidence  as  being  immaterial. 
The  objection  was  sustained  and  de- 
fendant's counsel  excepted. 

Ileldy  It  is  competent  for  a  party 
against  whom  a  witness  is  called  to 
testify,  to  show  that  the  witness  en- 
tertains unfriendly  feelings  toward 
him,  in  order  to  enable  the  jury  to 
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make  such  allowance  in  the  weight 
to  be  given  to  the  evidence,  as  the 
state  of  feel  in  or  under  which  it  is 
given  shall  require. 

Unless  it  is  made  to  appear  that 
the  nnkind  feeling  exists  at  the  trial 
or  his  answer  so  recently  that  it  can 
be  assumed  to  continue  it  is  incom- 
petent There  was  nothing  in  this 
case  to  make  the  evidence  admissible. 
The  evidence  was  given  in  Septem- 
ber, 1870,  and  the  plaintiff  was  dis- 
charged in  November,  1875. 

Judgment  affirmed. 

Opinion  by  MuHirij  P.  J. 


WASTE. 
N.  Y.   Supreme   Court.      General 
Term.      Second   Dept. 
Wade,  resj>t.y  v.  Molloy,  ajpplL 

Wilfiil  neglect  by  a  life  tenant  to  pay  interest 
on  mortgages  on  the  estate  is  waste,  and  an 
action  for  damages  lies. 

Plaintiff  is  a  remainder-man  and 
defendant  the  life  tenant.  Defen- 
dant wilfully  neglected  to  pay  inter- 
est, that  the  estate  might  be  sold  under 
tlie  mortgage.  Plaintiff's  action  is  for 
damages  for  waste,  and  he  had  judg- 
ment, from  which  this  appeal  was  taken. 

HeJd^  The  general  rale  of  law 
compels  the  tenant  for  life  to  pay  tlie 
interest  on  all  incumbrances.  There 
are  no  equities  here  to  prevent  tlie 
application  of  this  rule. 

Waste  is  the  disherison  of  the  re- 
mainder-man or  reversioner — a  depriv- 
ance  of  the  inheritance.  26  Wend., 
122 ;  3  Bl.  CJom.,  228.  Any  act  or  omis- 
sion, tlieref  ore,  which  will  destroy  the 
substance,  or  make  it  impossible  that 
the  title  shall  ever  vest  in  the  remain- 
der-man, will  be  waste.  Ilere,  by  the 
life  tenant's  wilful  neglect  to  pay  in- 
terest to  the  end  that  the  land  should 


be  sold  under  the  mortgage,  his  re- 
mainder is  lost  to  the  plaintiff. 

It  matters  not  that  the  case  is  novel 
and  without  precise  precedent,  nor  can 
there  be  objection  to  the  foi*m  of  this 
action,  as  an  action  for  damages  is 
substituted  for  the  former  action  for 
waste. 

By  this  act  the  defendant  has 
caused  the  disherison  of  the  plaintiff. 
But  it  is  the  result  that  is  important, 
and  the  result  has  been  accomplibhed 
for  which  the  writ  of  waste  lay. 

Judgment  affirmed  with  costs. 

Opinion  by  Dykman^  J. 


PROMISSORY    NOTES.      DE- 

FENSE. 
N.  T.  SupRiarB  Court.      Genebal 
Tkbm.     Fourth  Dept. 
Farwell,    respt.y    v.    Hibner,   im- 
pl'd,  &c.,  applL 

Decided  October^  1878. 

The  mere  fact  that  by  virtue  of  certain  pro* 
oeedioga  the  property  contained  in  a  prom- 
issoiy  note  had  been  seized  by  the  over- 
seei  of  the  poor  for  the  support  of  the 
family  of  one  of  the  former  holders,  who 
has  absconded  and  left  his  family  liable  to 
become  chargeable  to  the  town  for  support, 
is  no  defense  to  an  action  on  such  note  by  a 
bona  fide  endorsee  thereof. 

In  such  a  case,  the  overseer  having  made  no 
claim  to  the  note,  the  endorsee  is  the  legal 
owner  and  holder  of  the  note. 

# 

Appeal  from  jndgment  rendered 
for  the  plaintiff  at  a  trial  at  Circnit. 

The  action  was  npon  a  promissory 
note  which  the  plaintiff  claimed  as 
endorsee. 

The  complaint  stated  the  making 
of  the  note  bj  tlie  defendant,  Hibner, 
the  endorsement  by  Guild,  and  the 
subsequent  transfer  of  the  same  to 
the  plaintiff  for  value  and  before 
maturity ;  and  that  he  was  the  legal 
owner  and  holder  of  the  note^  wliich 
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facts  were  not  denied  bj  the  an- 
swer. 

The  defense  on  the  trial  stated  to 
be  that  the  plaintiff  was  not  the 
owner  of  the  note  and  had  no  title 
thereto  by  reason  of  certain  proceed- 
ings, whereby  the  property  contained 
in  the  note  had  been  seized  by  the 
overseer  of  the  poor  for  the  support 
of  tlie  family  of  one  of  the  former 
holders,  who  had  absconded  and  left 
his  family  liable  to  become  charge- 
able to  the  town  for  its  support,  and 
the  defendant's  counsel  offered  to 
pi-ove  all  the  proceedings  required  by 
the  statute  under  which  the  proceed- 
ings had  been  taken  to  vest  the  title 
in  said  overseer  as  claimed.  And 
thereupon  the  Justice  ruled  and  de- 
cided that  the  pi"oceedings,  if  proved, 
would  constitute  no  defense  to  the 
action,  and  directed  a  verdict  for  the 
amount  of  the  note,  to  which  defend- 
ant's counsel  exc^jpted.  The  offer 
of  proof  did  not  impeach  the  title  of 
the  plaintiff  as  endorsee  of  the  note 
otherwise  than  by  such  proceedings, 
or  controvert  the  allegation  that  the 
note  was  endoi*sed  to  the  plaintiff  for 
value  and  before  maturity,  or  impeach 
the  good  faith  of  the  plaintiff  as 
holder  of  the  note. 

A.  G.  Rice^  for  applt 

Vary  i&  Newell^  for  resp't. 

UeUl^  That  the  answer  constituted 
no  defense  to  the  action,  as  the  facts 
therein  stated  in  themselves  were 
wholly  immaterial,  and  that  the  over- 
seer of  the  poor  having  made  no 
claim  to  the  note,  the  plaintiff,  as  en- 
dorsee, is  the  legal  owner  and  holder  of 
the  note  as  admitted  by  the  pleadings. 

Judgment  of  the  Justice  at  Cir- 
cuit affirmed. 

Opinion  by  Talcott,  J. 


FRAUD. 
N.  T.  SuPBEMB    C!ouRT.     Generai. 
Tkbm.     Fourth  Deit. 
Charles  W.  Babcock,  j>/^.  in  error y 
V.  The  People,  d^fts,  in  error. 
Decided  October,  1878. 

Where  a  frandnlent  intent  is  impnted  to  % 
person,  or  forms  an  element  of  crime  with 
which  he  is  charged,  he  has  the  right  to  re- 
pel it  hy  his  testimony. 

Certiorari  fi-om  tlie  Alleghany  Ses- 
sions. The  plaintiff  in  error  and  one 
Merville  were  indicted  for  conspira- 
cy to  obtain  by  false  and  fraudulent 
representations  from  one  Haskell  a 
promissory  note  for  the  sum  of  $50. 
The  representations  alleged  constita- 
ting  the  consp;i-acy  ai-e  that  one  Jen- 
nie McKee  was  with  child  by  said 
Qaskell,  and  unless  the  note  was 
given  she  would  charge  the  paternity 
of  the  child  on  him.  Merville  was 
granted  a  separate  trial.  On  the 
trial  of  the  plaintiff  in  error  he  was 
sworn  in  his  own  behalf,  and  askinl 
the  following  question  :  "  Did  j-ou 
state  anything  to  Haskell  that  you 
knew  or  believed  to  be  false  \ "  The 
District  Attorney  objected,  the  objec- 
tion was  sustained,  and  defcndauta' 
counsel  excepted. 

Oeorge  W.  Daggett^  for  plff.  in 
error. 

C.  i\r.  Flenaginj  District  Attorney, 
for  the  People. 

Held^  Error.  When  a  fraudulent 
intent  is  imputed  to  a  person,  or  forms 
an  element  of  a  crime  with  which  be 
is  charged,  he  may  deny  the  fraudu- 
lent intent,  whether  the  effect  is  to 
defeat  a  cause  of  action  or  lessen  the 
damages  or  the  punishment  which 
may  be  inflicted.  In  this  case  a 
fraudulent  intent  was  imputed  to  the 
defendant,  and  he  had  the  right  to 
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repel  it  by  his  testimony.      4  Kern., 
567 ;  30  N.  Y.,  628,  and  cases  cited. 

Conviction  reversed. 

Opinion  by  MuUen^  P.  J. 


CONSIDERATION,    COLLATER- 
AL CONTRACT. 

N.  Y.  Court  of  Appeals. 
Lewis,  respt.^  v.  Seabury,  applL 
Decided  September  24,  1878. 

Plaintiff  purchased  of  defendant  the  good-wiU 
of  a  bakery,  at  that  time  occnpied  by  a  ten- 
ant of  defendant,  and  took  a  leaae  of  the 
premises,  defendant  agreeing  that  the  fix- 
tures should  remain.  The  outgoing  tenant 
vacated  the  premises  two  weeks  before 
plaintiff's  term  commenced,  and  removed 
some  of  the  fixtures,  and  it  took  plaintiff  a 
week  to  replace  them.  Ildd^  That  there 
was  no  fiiilure  of  conKideration  for  the  pur- 

.    chase  of  the  good-will. 

At  the  time  of  letting  the  premises  the  lessor 
agreed  that  the  fixtures  in  the  premises  at 
that  time  should  remain,  and  after  some  of 
the  fixtures  had  been  removed  by  the  ont- 
going  tenant,  promised  to  replaoe  them,  but 
neglected  to  do  so,  and  the  lessee,  at  his  re- 
quest, replaced  some  of  them.  Utld^  That 
the  lesflor*s  promise  as  to  the  fixtures  might 
be  sustained  as  a  previous  distinct  collateral 
agreement  upon  a  collateral  and  independ- 
ent consideration,  which  did  not  merge  in 
the  subsequent  written  contract  of  hiring. 

This  action  was  brought  to  recover 
damages  for  a  breach  of  contract  by 
defendant  to  transfer  to  plaintiff  the 
g(x>d-will  of  a  bakery  business,  and  to 
supply  certain  fixtures  in  a  bakery. 
The  cou)pIaint  contained  two  counts. 
First :  That  defendant,  on  March  31, 
1875,  leased  to  plaintiff  certain  pi-em- 
ises  for  three  years  from  May  1, 
1875  ;  that  when  the  lease  was  exe- 
cuted the  premises  were  in  good  or- 
dtT,  and  fitted  with  fixtures  suitable 
and  ready  for  immediate  use  in  the 
bakery  business,  and  defendant  repre- 
sented to  plaintiff  that  tliese  wel^ 
appurtenant    and    belonged    to    the 


premises.  That  at  the  commence- 
ment' of  the  term  the  fixtures  had 
been  removed,  with  defendant's 
knowledge,  and  without  plaintiffs 
consent  That  defendant  promised  to 
replace  them,  and  plaintiff  entered 
into  possession,  but  defendant  neg- 
lected to  do  as  he  agreed,  and  plain- 
tiff was  compelled  to,  and  did,  at  de- 
fendant's request,  replace  some  of  the 
fixtures,  and  defendant  has  not  paid 
therefor.  Second  :  That  at  the  time 
of  the  lease  defendant  agreed  to 
transfer  to  plaintiff  the  good-will  of 
the  business,  and  ]>laintiff  purchased 
and  paid  for  the  same.  It  a])peared 
that  the  premises  were  vacated  by  the 
outgoing  tenant  a  week  or  two  before 
the  commencement  of  plaintiff's  term, 
and  that  it  took  her  about  a  week  to 
replace  the  fixtures  removed  by  him. 
A  nonsuit  was  granted. 

John  C.  Terry^  for  applt. 

James  W,  Ridgway^  for  respt, 

lIMy  No  error,  as  to  second  cause 
of  action;  that  it  could  not  beheld 
that  tliere  was  evidence  of  a  failure 
of  the  consideration  paid  for  the 
good-will,  but  that  defendant's  prom- 
ise as  to  the  fixtures  minrlit  be  sus- 
tained  as  a  previous  distinct  collater- 
al agreement  upon  a  collateral  and 
independent  consideration,  which  did 
not  merge  in  the  subsequent  written 
contract  of  hiring.  L.  K.,  8  Ch. 
App.,  756 ;  6  Exch.,  70 ;  68  N.  Y., 
380.  And  that,  therefore,  the  non- 
suit was  error. 

Johnson  v.  Oppenheim,  55  N.  Y., 
2  SO,  distinguished. 

Judgment  of  General  Term,  re- 
versjng  judgment  of  nonsuit,  af- 
firmed. 

Opinion  by  Uand^  J.  All  concur, 
except  MiUer  and  Early  JJ.^  absent. 
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TRADE-MAEKS. 
U.  S.  CiEcuiT  Court. — E.  D.  Wis- 
consin. 
Leidersdorf  et  al.,  v.  Flint. 

The  tradesmark  statute  (U.  S.  B.  S.,  tit.  60, 
§  2)  is  unconstitutional. 

The  Federal  Courts  have  no  jurisdiction  of  a 
suit  to  restrain  the  infringement  of  a  regis- 
tered trade-mark  where  both  parties  are 
citizens  of  the  same  State. 

This  was  a  bill  for  an  injunction  to 
restrain  an  alleged  infringement  by 
defendant  of  complainant's  trade- 
mark, nsed  npon  packages  of  tobacco 
and  registered  according  to  Act  of 
Congress.  Both  complainants  and 
defendant  were  citizens  of  Wisconsin, 
and  the  bill  was  based  upon  that  pro- 
vision of  §  4942,  Rev.  Stat.,  which 
gives  to  a  party  aggrieved  by  the 
wrongful  use  of  his  trade-mark  a 
remedy  by  injunction,  according  to 
the  course  of  equity,  in  any  Court 
having  jurisdiction  over  the  pei'son 
guilty  of  such  wrongful  use. 

The  bill  was  demurred  to  on  the 
gi'ound  that  the  Court  had  no  juris- 
diction, and  the  demurrer  raised  the 
question  of  the  constitutional  power 
of  Congress  to  legislate  upon  the  sub- 
ject of  trade-marks. 

Ildd^  The  only  clause  in  the  Con- 
stitution from  which  it  can  be  claimed 
Congress  derives  its  power  to  legis- 
late upon  the  subject,  is  Art.  1,  §  8, 
Clause  8,  which  authorizes  Congress 
*^  to  promote  the  progress  of  science 
and  useful  arts  by  securing  for  limi- 
ted times  to  authoi*s  and  inventors  the 
exclusive  right  to  their  respective 
writings  and  discoveries." 

But  in  contending  that  the  power 
to  legislate  upon  the  subject  of  trade- 
marks is  derived  from  the  constitu- 
tional provision  before  cited,  it  must 
be    necessarily     assumed     that    the 


n^aker  of  a  trade-mark  is  an  author  or 
inventor,  and  that  a  trade-mark  is  a  ] 
writing  or  discovery  within  the  mean- 
ing of  that  clause.  \ 

Argument,  I  think,  can  hardly  be 
needed  to  demonstrate  that  a  law  reg- 
ulating  trade-marks  is  not,  in  any 
just  sense,  a  copyright  law.  The 
general  meaning  of  the  term  copy- 
right is  an  author's  exclusive  right  of 
property  in  the  work  which  he  pro- 
duces. It  includes  tlie  right  of  the 
citizen  who  is  an  author  of  any  book 
or  writing,  any  literary,  dramatic  or 
musical  composition,  any  engraving, 
painting,  drawing,  map,  chart  or 
print,  and  of  models  or  designs  inten- 
ded as  works  of  art  It  is  some- 
thing which  appertains  to  authors 
who,  by  their  writings  and  designs, 
promote  the  advancement  of  litera- 
ture, science,  and  the  useful  arts.  An 
author,  by  standard  definition,  is  "  one 
who  produces,  creates  or  brings  into 
being ;  the  beginner,  former,  or  first 
mover  of  anything;  hence,  tlio  efii- 
cient  cause  of  a  tiling.  The  term  is 
appropriately  applied  to  one  who 
composes  or  writes  a  book  "  or  writ- 
ing, '^  and  in  a  more  general  sense  to 
one  whose  occupation  is  to  compose 
and  write  books"  or  writings. 

So  too,  invention  implies  original- 
ity. Originality,  not  merely  mechani- 
cal dexterity,  is  the  test  of  invention. 
3  Fish,  305  ;  4  Id.,  16 ;  1  Id.,  264 ; 
2  Blatch.,  234. 

The  dissimilar  characteristics  of 
trade-marks  and  copyrights,  and  in- 
ventions for  which  patents  may  be 
granted,  have  been  pointed  out  or 
illustrated  in  various  adjudicated 
cases.  A  trademark  has  been  very 
well  defined  as  one's  commercial  si*;- 
nature  to  his  goods.     It  may  consist 
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of  a  name,  symbol,  figure,  letter,  form 
or  device,  if  adopted  and  nsed  by  a 
manufacturer  or  merchant,  in  order 
to  designate  the  goods  he  manufac- 
tures or  sells  to  distinguish  the  same 
from  those  manufactured  or  sold  by 
another,  so  that  the  goods  may  be 
known  in  the  market  as  his,  and  to 
enable  him  to  secure  such  profits  as 
result  from  his  reputation  for  skill, 
industry,  and  fidelity.  6  Otto  254 ; 
Upton  on  Trade  Marks,  9  ;  2  Sandf . 
Ch.,  603. 

The  name,  word,  mark,  device,  or 
symbol  constituting  a  trade-mark  may 
be  devoid  of  novelty,  originality,  and 
of  anything  partaking  of  the  nature 
of  invention.  13  Wall.,  322 ;  6  Otto, 
254 ;  7  0.  L.  J.,  148. 

The  power  given  to  Congress  to 
promote  the  progress  of  science  and 
useful  arts  is  restricted  to  the  rights 
of  authors  and  invejitors^  and  fur- 
ther, their  rights  are  only  to  be  se- 
cured for  a  limited  time.  Livingston 
V.  Van  liigen,  9  Johns.,  566. 

This  limitation  in  time  is  imposed 
by  tlie  constitutional  provision  itself. 
I3ut  the  right  to  a  trade-mark  is  of 
common  law  origin  and,  as  a  com- 
mon law  right,  is  limited  only  by  the 
period  of  its  use,  and  ceases  only  with 
its  abandonment.  Property  in  in- 
ventions and  discoveries  did  not  exist 
at  common  law,  and  for  their  protec- 
tion we  have  to  look  wholly  to  the 
constitutional  provision  on  the  sub- 
ject. 

The  consideration  for  which  a 
grant  is  made  by  the  public  to  the 
author  of  a  new  and  useful  inven- 
tion of  an  exclusive  right  is  the  bene- 
fit resulting  to  the  public  from  the 
-invention.  The  consent  of  the  inven- 
tor to  make  his  invention  known  and 
Vol.  7.— No.  16. 


available  to  others,  and  ultimatelv  to 
give  it  to  the  public,  constitutes  the 
consideration  for  which  he  is  entitled 
to  receive  protection  from  the  govern- 
ment in  the  form  of  the  grant  of  an 
exclusive  right.  Curtis  on  Patents, 
preface.  Not  so  with  trade-marks. 
For  when  the  exclusive  right  to  use  a 
trademark  terminates,  no  correspond- 
ing benefits  result  to  the  public.  Its 
value  is  gone  when  it  ceases  to  be  ex- 
clusive and  becomes  the  property  of 
the  public 

In  evei*y  aspect  suggested,  and  in 
other  respects  which  might  be  sug- 
gested, it  would  seem  that  the  analogy 
between  property  in  the  use  of  a 
trade-mark  and  a  patent  for  an  in- 
vention, and  between  a  trade-mark 
right  and  a  copyright  fails. 

Considering  with  care  the  impor- 
tant question  involved,  and  not  un- 
mindful that  the  question  whether 
a  law  be  void  for  repugnancy  to  tlio 
Constitution,  or  for  want  of  constitu- 
tional authority  to  enact  it,  is  at  all 
times  one  of  much  delicacv,  I  am 
constrained  to  hold  that  legislation  by 
Congress  upon  the  subject  of  trade- 
marks is  not  authorized,  either  by 
the  letter  or  spirit  of  the  constitution- 
al provision  from  which  such  author- 
ity is  sought  to  be  deduced.  The 
maker  of  a  trade-mark  is  neither  an 
author  nor  inventor,  and  a  trade-mark 
is  neither  a  writing  nor  a  discovery 
within  the  meaning  and  intent  of  the 
constitutional  clause  in  question. 

It  may  be  added  that  the  constitu- 
tionality of  the  trade-mark  statute 
cannot  be  sustained  under  the  clause 
which  gives  to  Congress  the  power 
to  regulate  commerce  among  the  sev- 
eral States,  nor  in  my  opinion  under 
any  of  the  provisions  of  the  Constitu- 
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tion  which  prescribe  the  legislative 
powers  of  Congress. 

From  these  views  it  follows  that 
this  Court  is  without  jurisdiction  to 
entertain  the  present  controversy, 
which  is  between  citizens  of  the  same 
State. 

Demurrer  sustained. 

Opinion  by  Dyer^  J,  ;  Harlan^  J,y 
concure. 


CONYERSIOK    PRACTICE. 

N.  Y.   Supreme  Court.       Genera^l 

Term.     Fourth  Deft. 

Willis  S.  Nelson,  respt,  v.  Daniel 
Neil,  apfdt. 

Decided  October,  1878. 

A  person  of  whom  a  demand  ia  made  has  the 
right  to  require  the  person  making  it  to 
produce  his  authority,  and  if  not  produced-, 
a  refusal  to  deliver  is  not  evidence  of  a  con- 
version. 

Where  there  is  conflicting  evidence  as  to  de- 
mand and  refusal,  the  question  should  be 
submitted  to  the  jury. 

This  action  was  bronght  to  recover 
the  value  of  a  horse  alleged  to  have 
been  wrongfully  'converted  by  the 
defendant.  The  answer  of  the  de- 
fendant was  a  general  denial ;  an  al- 
legation that  he  was  the  owner  of 
the  hoi-se,  and  justifies  the  taking  of 
the  property  by  a  judgment  against 
R.  P.  Smith,  president  of  the  Roches- 
ter Towing  Company,  and  execution 
thereunder.  The  horse  in  question 
was  formerly  the  property  of  said 
Towing  Company.  PlaintiflPs  title  to 
the  same  rests  on  a  chattel  mortgage 
executed  by  paid  Towing  Company. 

On  the  trial  a  demand  of  defend- 
ant was  proved,  but  the  evidence  in 
re^'ard  to  the  refusal  was  conflicting. 
One  of  defendant's  witnesses  testified 
that  plaiutifE  said  to  defendant^  ^'I 


want  that  horse,  I  have  a  claim  on 
it."  Defendant  replied,  "  If  you  have 
a  better  claim  on  him  tlian  I  have,  you 
can  take  him  I  suppose,  but  I  bought 
him  and  paid  my  money  for  him  and 
I  think  I  have  as  good  a  claim  on 
him  as  any  one." 

Another  witness  testified  that  de- 
fendant told  plaintiff  if  he  had  a  bet- 
ter right  than  he  had,  to  take  him. 

Plaintiff's  witnesses  testify  to  a 
demand  by  plaintiff  of  the  horse,  and 
a  refusal  by  defendant  to  deliver. 

Defendant's    counsel    asked     the 
Court  to  submit  to  the  jury  the  qnes- 
tion   of  demand  and   refusal.     The 
Court  refused,  and  defendant's  coun- 
sel excepted. 
S.  K.  Williams^  for  applt 
Pardee  <&  Piper y  for  lespt. 
Ileldj  The   person  of  whom  a  de- 
mand is  made  has  the  right  to  reqaire 
the  one  making  the  demand  to  pro- 
duce the  authority  to  make  it,  and  if 
not  produced  a  refusal  to  deliver  is 
not    evidence  of    a  conversion.       1 
Wait's  L.  and  P.,  828. 

The  jury,  had  the  question  been 
submitted  to  them,  might  have  be- 
lieved the  defendant's  witnesses,  and 
if  they  had,  no  conversion  was 
proved. 
Judgment  reversed. 
Opinion  by  MuUirij  P,  J. 


APPEAL.  REVIEW  OF  FACTS. 
N.  Y.  Court  of  Appeals. 

Moran,  appU.y  v.  McLarty,  impl'd, 
&c.,  re8j)t. 

Decided  November  12,  1878. 

The  role  that  where  there  Sa  conflicting^  eri- 
dence,  or  any  evidence  to  support  the  find- 
ings of  the  Court  below,  it  is  error  to  reTeiBe, 
does  n-kt  apply  to    an  action  to  reform  a 
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written  contract  on  the  ground  of  mistake, 
tried  at  Special  Term.  In  snch  a  case  the 
Qeneral  Term  moat  assume  the  responsibil- 
ity of  examining  the  whole  case  and  deter- 
mining where  the  truth  lies, 
AfiBrming  S.  0.,  4  W.  Dig.,  563. 

This  action  was  brought  to  reform 
the  assignment  of  a  bond  and  moit- 
gage  made  by  the  plaintiff  to  the  de- 
fendant M.,  by  striking  therefrom  a 
guaranty  of  payment,  on  the  gronnd 
of  mistake.  The  case  was  tried  at 
Special  Term,  and  a  judgment  ren- 
dered for  plaintiff.  The  evidence 
upon  the  only  question  at  issue  was 
conflicting.  The  General  Term  held 
the  findings  of  the  Special  Term  er- 
I'oneous,  reversed  the  judgment,  and 
ordered  a  new  trial. 

Wm.  A.  Oourseriy  for  applL 

Thomas  AUisorij  for  respt. 

Held,  No  error ;  that  the  rule,  that 
where  there  is  conflicting  evidence,  or 
any  evidence  to  sustain  the  finding  of 
the  Court  below,  it  is  error  to  reverse, 
does  not  apply  to  a  case  like  the  pres- 
ent. The  General  Term  must  assume 
the  responsibility  of  examining  the 
whole  case,  and  determining  where 
the  truth  lies.  60  N.  Y.,480,  4S4; 
64  Id.,  453 ;  66  Id.,  250. 

Order  of  General  Term,  reversing 
judgment  for  plaintiff  and  ordering 
new  trial,  affirmed,  and  judgment  ab- 
solute against  plaintiff  on  stipulation. 

Opinion  by  Miller,  J.     All  concur. 


MUNICIPAL    COUPORATIONS. 

STREETS. 
N.  Y,  Court  of  Appbali^ 
Hume,  wpplty  v.  The  Mayor,  &c., 
of  New  York,  respt. 
Decided  September  17,  1878. 

A  municipal  corporation  is  bound,  after  notice 
express  or  implied,  to  remove  or  to  keep  in 
repair  permanent  awnings  erected  over  the 
sidewalks  of  the  public  streets,  and  is  liable 


for  injuries  caused  thereby  to  persons  trav- 
elling upon  the  streets,  even  when  the  struc- 
ture was  not  made  by  authority  of  the  cor*' 
poration  or  under  the  sapervisiou  of  any  of 
its  officers. 

If  an  awning  has  been  constructed  in  a  negli- 
gent manner  under  the  direction  of  the 
street  commissioner,  or  through  his  negli- 
gence to  supervise  it,  the  corporation  is  lia- 
ble for  injuries  caused  thereby,  even  if  the 
defect  is  not  patent. 

The  duty  of  a  city  to  remove  an  awning,  if 
dangerous,  or  keep  it  in  repair,  is  especially 
plain  in  respect  to  those  streets,  the  fee  of 
which  is  vested  in  the  city  upon  trust  to 
keep  them  open  as  public  streets  in  like 
manner  as  the  other  public  streets  of  the 
city. 

This  action  was  bront^ht  to  recover 
for  an  injury  to  plaintiff  by  the  fall- 
inor  of  an  awiiing  at  the  corner  of 
Fourth  Avenue  and  125th  Street  in  the 
city  of  New  York.  It  appeared  tliat 
the  awning  in  question  was  of  wood, 
and  was  erected  by  the  occupant  of  a 
store ;  that  it  rested  upon  rafters,  one 
end  of  which  was  sustained  by  a  rail 
which  was  supported  by  a  row  of 
posts  at  the  curbstone,  and  the  other 
being  nailed  to  a  cleat  on  the  face  of 
the  building;  this  was  visible  from 
the  street,  and  the  evidence  of  plain- 
tiff tended  to  show  it  was  an  improp- 
er mode  of  fastening.  The  awning 
had  stood  for  seven  years,  and  its  fall 
was  caused  by  an  accumulation  of 
snow.  In  addition  to  a  general  ver- 
dict for  plaintiff,  the  jury  found : 
That  the  awning  was  visibly  and  ob- 
viously constructed  in  such  a  defec- 
tive and  negligent  manner  as  to  en- 
danger the  safety  of  persons  having 
occasion  to  use  the  streets  over  which 
it  was  constructed,  and  the  injury  to 
plaintiff  was  caused  by  such  defec- 
tive and  negligent  manner  of  con- 
struction, and  that  the  awning  so  con- 
structed had  existed  for  such  a  length 
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of  time  that  defendant  bad  notice  of 
its  dangerous  condition. 

Oeo.  F,  Comstocky  for  applt. 

A,  J,  BeqideTy  for  respt. 

Held^  No  error ;  that  the  awning, 
if  unauthorized,  was  an  nnlawful  en- 
croachment upon  the  public  streets, 
and  that  defendant  was  bound,  after 
notice  express  or  implied,  to  remove 
or  to  keep  'it  in  repair  and  in  safe 
condition  for  travel,  and  was  liable 
for  injuries  to  those  travelling  upon 
the  streets  caused  thereby.  12  Gray, 
161 ;  5  Allen,  98  ;  67  Pa.  St.,  355  ; 
that  this  liability  exists  even  where 
the  structure  was  not  made  by  author- 
ity of  the  city,  or  under  the  super- 
vision of  any  of  its  officers. 

That,  assuming  the  ordinance  of 
1845,  authorizing  wooden  awnings, 
was  in  force,  it  provides  that  no  per- 
son shall  encumber  of  obstruct  a 
street  without  permission  of  the 
Mavor  or  street  commissioner ;  the 
ordinance  of  1859  provides  that  no 
pei-son  shall  place  any  awning  post, 
&c.,  in  a  street  unless  under  the 
direction  of  a  street  commissioner, 
and  if  the  awning  was  constructed 
in  a  negligent  and  insecure  manner, 
under  the  direction  of  the  street 
commissioner  or  through  his  negli- 
geuce  to  supervise  it,  the  city  was 
liable,  and  this  liability  would  exist 
even  if  the  defect  was  not  patent; 
.that  if  the  approval  of  the  street 
commissioner  was  to  be  presumed  for 
the  purpose  of  rendering  the  struc- 
ture a  lawful  one,  then  it  must  be 
presumed  as  existing  by  authority  of 
the  city,  and  in  that  case  the  city  is 
liable  for  any  defect  arising  from 
want  of  proper  supervision  or  from 
negligence  in  the  construction. 

AUo  held^  That  it  is  the  duty  of  the 


city  to  remove  the  awning  if  danger- 
ous, or  to  keep  it  in  repair  and  in 
safe  condition,  is  especially  plain  in 
respect  to  those  streets,  the  fee  of 
which  is  vested  in  the  city  upon 
trust  to  keep  them  oj^n  as  public 
streets  in  like  manner  as  the  otlier 
public  streets  of  said  city. 

Judgment  of  General  Terra,  re- 
vereing  judgment  on  verdict  for 
plaintiff,  reversed,  and  judgment  on 
verdict  affirmed. 

Opinion  by  RapdUoj  J.  ;  Vhurchj 
Ch.  e/l,  Folyer  and  Andrews^  JJ.^ 
concur;  Miller  and*  ^ar^,  JJ.^  ab- 
sent. 


REPLEVIN. 
N.  Y.   Supreme   Court.      Generai. 
Term.    Fourth  Dept. 
Thomas  S.  Dean,  wppU.^  v.  Charles 
S.  Campbell,  respL 
Decided  October,  1878. 

Where  no  proof  of  leyj  on  part  of  the  prop- 
erty sold  appears  in  the  case,  yet  the  ref>- 
eree  found  sach  a  levy  was  made,  and  or- 
dered judgment  in  faVor  of  defendant  for 
yalue  of  such  property,  UelcL,  That  there 
waa  a  mistake  in  the  case  which  should  be 
corrected  before  disposing  of  the  case. 

The  plaintiff  brings  replevin 
against  the  defendant,  Sheriff  of 
MoniX)e  County,  for  the  unlawful 
taking  of  a  quantity  of  law  books 
and  furnitnre.  On  the  trial  before 
the  referee  no  quo^ion  see.ms  to  have 
been  made  as  to  the  levy  on  the  li- 
brary, but  it  docs  not  appear  that  a 
levy  on  the  furniture  was  made ;  yet 
the  referee  finds  that  such  a  lev'y  was 
made,  and  orders  judgment  in  favor 
of  defendant  for  the  value  of  such 
property. 

No  question  appears  to  have  been 
made  before  the  referee  as  to  the 
absence  of  proof  of  a  levy  on  the 
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furniture,  nor  is  it  alluded  to  in  re- 
spondent's points,  yet  the  value  of  the 
furniture  is  sworn  to  be  $250,  whicli 
appellant  claims  defendant  has  got 
judgment  for,  through  a  mistake  of 
the  referee  as  to  there  being  a  levy 
upon  it. 

A.  P.  Butts,  for  applt. 

ZT.  (fe  O.  ff.  Humphrey,  for  respt. 

Held,  There  is  obviously  a  mistake 
on  the  part  of  the  referee  as  to  there 
being  evidence  of  a  levy  on  the  fur- 
niture, br  there  is  a  mistake  in  the 
ease  which  should  be  corrected  be- 
fore disposing  of  the  case. 

Judgment  revere^ftd. 

Opinion  by  Mulling  P.  J, 


GUAEDIANS.     JURISDICTION 

K.  Y.  CouBT  OF  Appeals. 
In  re  Spelman  et  al.,  respts.,  v. 
Terry,  ajyplt 
Decided  September  24, 1878. 

Where  a  special  guardian -appointed  by  the 
Gonntj  Gonrt  to  sell  infants'  real  estate  has 
given  a  bond  conditioned  to  aoconnt  accord- 
ing to  the  order  of  any  Gonrt  having  au- 
thority to  give  direction  in  the  premises, 
the  jurisdiction  of  the  Gonnty  Gonrt  is  not 
exclusive,  but  the  Supreme  Gourt  has  ju- 
risdiction to  order  an  aoooxmting. 

The  fact  that  a  motion  in  the  same  prooeed- 

'  ing  had  been  denied  by  the  County  Gourt, 
it  not  appearing  whether  such  decision  af- 
fected the  merits,  .does  not  make  the  mat- 
ter res  adjudicata. 

The  owner  of  a  tax^title  to  lands  owned  by 
infants  was  appointed  special  guardian  to 
sell  such  lands,  and  subsequently  and  dur- 
ing the  pendency  of  the  proceedings  sold 
such  tax-title,  and  received  the  proceeds. 
Udd,  That  such,  act  was  hostile  to  the  in- 
terests of  his  wards,  and  that  he  was  liable 
for  the  damages  they  sustained  in  oonse- 
quenoe  thereof. 

This  was  a  proceeding  in  the  Su- 
preme Court  to  compel  defendant, 
as  special  guardian  for  the  petitioners 
in  proceedings  to  sell  real  estate^  to  [ 


account.  It  appeared  that  defend- 
ant was  appointed  special  guardian 
by  the  County  Court,  and  that  he 
gave  a  bond  conditioned  to  account 
for  all  moneys,  according  to  the  order 
of  any  court  having  authority  to  give 
direction  in  the  premises. 

Jl\  Terry,  applt.  in  person. 

John  S.  Davenport,  for  respts. 

Ileld,  That  the  jurisdiction  of  the 
County  Court  was  not  exclusive,  and 
the  rule  that  all  proceedings  in  such 
cases  must  be  filed  in  the  office  where 
the  order  of  appointment  was  made, 
does  not  interfere. 

It  appeared  that  a  motion  in  these 
proceedings  was  denied  by  said 
County  Court,  but  for  what  reason 
did  not  appear,  or  whether  it  affected 
the  merits. 

Held,  That  this  did  not  make  it 
Te9  adjudicata. 

One  appointed  a  special  guardian  to 
sell  infants'  real  estate  may  not,  after 
he  is  appointed,  so  use  an  invalid 
claim  held  by  him  as  to  put  a  pur 
chaser  of  it  from  him  into  possession 
of  the  lands,  and  thereby  render  an 
action  of  ejectment  necessary  to  re- 
gain possession  by  one  lawfully  enti- 
tled. For  damages  arising  from  such 
an  act  he  should  make  just  compen- 
sation. 

It  appeared  that  defendant  be- 
fore ho  was  appointed  special  guar- 
dian, had  purchased  the  lands  of  the 
infants  at  a  sale  for  taxes,  and  had  re- 
ceived a  deed  on  said  sale.  He  sold 
his  interest  thereon  after  his  appoint- 
ment, and  while  tlie  proceedings  were 
pending,  and  received  the  proceeds. 

Held,  That  this  was  an  act  in  hos- 
tility to  the  interests  of  his  wards, 
and  he  was  liable  for  the  damages 
they  suffered  in  consequence  thereof. 
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Order  of  General  Term,  affirming 
order  of  Special  Term,  affirmed. 

Per  curiam  opinion.  All  concur, 
except  Miller  and  Earl^  JJ.^  absent. 


COSTS. 
N.  T.  Supreme  Court.      General 
Term.     Fouisth  Dept. 
Peter    I^arn,    respt.y    v.  William 
Currier,  applt. 

Decided  October,  1878. 

A  plaintiff  is  not  entitled  to  coets,  on  the  ground 
that  the  title  to  real  estate  came  in  question, 
where  he  has  nnnecessarilj  framed  his  com- 
plaint in  such  a  manner  as  to  require  the 
defendant  to  set  up  a  plea  of  title  together 
with  a  denial,  and  the  defendant  has  suc- 
ceeded upon  such  plea. 

Appeal  from  an  order  made  at  the 
Erie  Special  Term  denying  defend- 
ant's motion  to  set  aside  a  certificate 
of  t)ie  referee  before  whom  the 
cause  was  tried,  certifying  tliat  the 
title  to  land  came  in  question,  and  to 
vacate  the  judgment  for  costs  in  the 
plaintiff's  favor,  and  to  direct  that 
the  defendant's  costs  be  adjusted  by 
the  clerk. 

The  complaint  alleges  that  the  de- 
fendant broke  and  entered  the  plain- 
tiff's close  (which  was  particularly 
described  by  metes  and  bounds)  and 
tore  away  and  destroyed  his  watering- 
trough,  diverted  from  his  barn-yard 
a  stream  of  water  used  for  watering 
his  stock  and  other  farm  purposes, 
and  turned  the  same  npon  his  pastur- 
ing and  meadow-land,  where  it  was 
unaccustomed  to  flow.  There  were 
two  counts,  one  of  w^hich  alleged  that 
the  acts  complained  of  were  done 
wilfully  and  maliciously.  The  an- 
swer alleged  that  there  was  a  public 
highway  running  through  the  prem- 
ises described  in  the  complaint,  and 
that  the  defendant,  as  ovei-seer  of 


highways  and  under  the  direction  of 
the  commissioner,  repaired  the  In'gh- 
way  and  a  certain  watering-trough 
which  had  theretofore  been  erected  at 
the  side  of  the  highway  and  within  its 
limits,  and  which  belonged  to  the 
town,  and  was  dedicated  to  the  use  of 
the  public  traveling  in  the  highways, 
and  that  the  acts  and  things  which 
he  did  in  and  about  such  repairs 
were  the  same  acts,  grievances,  and 
things  complained  of  in  the  com- 
plaint. The  answer  further  denied 
that  the  defendant  broke  and  entered 
the  close,  or  did  any  of  the  other  acts 
specifically  alleged  in  tlie  complaint 
as  above  stated.  The  answer  also 
alleged  that  the  water  was  not  di- 
verted from  its  natural  channel. 
The  referee  found  that  the  plaintiff 
owned  in  fee  the  lands  described  in 
the  complaint ;  that  there  was  a  pub- 
lic highway  running  through  it,  and 
that  the  defendant  was  overseer; 
that  the  water  from  a  spring  on  said 
land  flowed  to  the  side  of  the  high- 
way, and  that  plaintiff  had  conducted 
it  into  a  trough  constructed  by  him 
on  the  side  of  tlie  highway  and  with- 
in its  bounds,  and  from  the  tix>ugh 
the  water  flowed  in  a  ditch  along  the 
side  of  and  under  tlie  road  to  the 
plaintiff's  barn-yard  into  a  trough  for 
the  use  of  his  cattle ;  that  said  chan- 
nel was  the  natural  course  of  the 
water,  and  it  had  flowed  there  a  long 
time;  and  that  the  defendant  un- 
necessarily and  unlawfully  changed 
the  water  from  its  natural  channel 
within  the  bounds  of  the  highway, 
and  turned  the  same  upon  the  plain- 
tiff's pasture  lands,  where  it  was  unac- 
customed to  flow,  and  deprived  the 
plaintiff  of  the  use  of  it  in  his  barn- 
yard, to  his  damage  of  one  dollar,  of 
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which  snm  jie  found  the  plaintiff  was 
entitled  to  judgment  The  referee 
certified  tliat  the  title  to  land  came 
in  question  at  the  trial.  The  action 
was  commenced  in  this  Court. 

Oeo,  M,  Osgoodby^  for  applt 

A.  G,  liice^  for  respt 

Held,  Error.  It  is  true  that  the 
answer,  by  setting  up  the  existence  of 
a  public  highway,  raised  an  issue  of 
title,  but  the  issue  of  title  was  found 
in  the  defendant's  favor,  and  the 
plaintiff  recovered  for  a  cause  of 
action  distinct  from  that  of  quare 
dau9%mh  f regit.  See  7  IIow.  Pr.,  74. 
He  recovered  upon  the  finding  that 
the  defendant  had  diverted  a  stream 
of  water  from  its  usual  channel  in 
the  highway,  and  thereby  cast  the 
water  upon  the  plaintiff's  pasture,  and 
deprived  him  of  the  use  of  it  in  his 
barn-yard. 

The  damages  recovered  were  con- 
sequential, and  not  direct,  and  an 
action  for  the  recovery  alone  would 
have  been  within  the  jurisdiction  of 
a  justice  of  the  peace.  12  Wend*., 
330.  There  was  no  cause  of  action 
for  diverting  the  water  stated  in  the 
complaint.  All  that  was  alleged  in 
respect  to  it  was  by  way  of  aggrava- 
tion of  the  damages  caused  by  the 
wrongful  entry,  which  was  the  grava- 
rnen  of  the  action.  1  Comst.,  515. 
If  the  plaintiff  had  set  out  in  his 
complaint  the  real  cause  of  action 
for  which  he  recovered,  to  wit :  that 
the  defendant  in  repairing  the  high- 
way, as  an  overseer,  wrongfully 
diverted  the  water  from  the  channel 
in  which  it  was  accustomed  to  flow, 
upon  the  plaintiff's  lands  adjoining 
the  highway,  a  mere  denial  would 
have  been  the  only  defense  needed, 
no    question    of    title    would    have 


arisen,  21  N.  Y.,  466,  and  the  defend- 
ant would  have  been  entitled  to  (xjsts 
in  case  the  plaintiff  recovered  less 
than  $50.  Code  of  Proc,  §  304 
sub.  4,  §  305 ;  43  IIow.  Pr.,  37.  I 
do  not  think  that  the  plaintiff  has 
entitled  himself  to  costs  by  unneces- 
sarily framing  his  complaint  in  such 
a  manner  as  to  require  the  defendant 
to  set  up  a  plea  of  title  together  with 
a  denial,  upon  which  plea  the  defend- 
ant has  succeeded. 

Hall  v.  Ilodskins,  30  How.  Pr.  15, 
distinguished. 

The  acts  for  which  the  plaintiff 
recovered  were  not  acts  of  entry. 
Besides,  thei^e  was  but  but  one  state- 
ment of  defense ;  the  answer  that  the 
locus  in  quo  was  a  highway  also 
denying  specifically  the  alleged  inter- 
ference with  the  water- coui-se,  so  that 
the  highway  was  not  pleaded  as  a 
defense  to  the  entire  cause  of  action. 

Order  revei-sed,  and  the  relief 
asked  for  at  Special  Term  granted 
with  costs. 

Opinion   by  Smithy  J.  ;   Mullitij 

P.  e/.,  COnCUl-8. 


MARINE  INSURANCE. 

N.  Y.  CouBT  OF  Appeals. 
Hubbell,  respL,  v.  The  Great  West- 
ern Ins.  Co.,  applU 

Decided  September  17,  1878. 

In  the  absence  of  notice  of  abandonment  to  the 
insurer,  the  owner  of  the  freight  insured  is 
bound  to  use  all  reasonable  endeavors  to  tran- 
ship  the  cargo  and  save  the  loss  of  freight. 
The  abandonment  of  the  ship  does  not  inter- 
fere with  the  performance  of  this  duty  in 
respect  to  the  oai^o,  nor  can  the  abandon- 
ment  of  the  cargo  deprive  the  owner  of  the 
freight  of  the  right  thus  to  earn  it ;  he  has 
a  lien  on  the  cargo  for  the  purpose  of  earn- 
ing freight  paramount  to  the  rights  of  the 
abandonees  of  the  cargo. 

The  owner  of  the  freight  cannot  claim  for  a 
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total  loss  without  notice  of  abandonment  to 
the  insnier,  unless  there  is  an  actual  total 
loss. 

Beversing  S.  C,  4  W.  Dig.,  308. 

This  was  an  action  upon  a  policy 
of  insurance  issued  by  defendant  on 
the  freight  of  a  ship  bound  from  Cal- 
cutta to  New  Tork.  The  ship,  cargo, 
and  freiglit  were  all  owned  by  plain- 
tiff, who  had  insured  them  separately. 
The  policy  in  suit  provided  that  no 
claim  for  a  total  loss  should  be  made 
unless  in  case  of  the  loss  of  more 
than  fifty  per  cent,  of  the  freight, 
and  also  the  actual  or  total  loss  of  the 
vessel  under  the  policies  of  insurance 
upon  her. 

The  ship  went  ashore  on  February 
3,  1866.  The  hope  of  saving  her  or 
getting  her  off  was  not  abandoned 
imtil  March  21st.  During  that  time 
there  was  ample  op])ortunity  to  take 
out  her  cargo  and  tranship  it  on 
other  vessels.  It  was  not  proved  that 
such  assistance  could  not  have  been 
obtained  by  the  master  or  owner  of 
the  vessel,  and  it  was  conceded  that 
he  made  no  effort  to  do  so,  but  per- 
mitted the  Coast  Wrecking  Co.,  with- 
out objection,  or  any  claim  in  respect 
to  freight,  to  take  possession  of  the 
cargo,  and  tranship  and  deliver  it  at 
New  York  to  the  insurers  on  cargo, 
and  to  subject  the  cargo  to  a  large 
claim  for  salvage.  No  notice  of  aban- 
donment of  the  freight  was  served  on 
defendant. 

Joseph  27".  Choate^  for  applt. 

Ilcivy  J,  Scxulder^  for  respt. 

lleld^  That  in  the  absence  of  notice 
of  abandonment  of  the  freight  to  de- 
fendant, plaintiff  was  bound  to  use 
all  reasonable  endeavors  to  tranship 
the  cargo  and  save  the  loss  of  freight ; 
that  the   abandonment  of  the  ship 


did  not  interfere  with  the  perform- 
ance of  this  duty  in  respect  to  the 
cargo,  1  Pars.  Mar.  Law,  158-160; 
3  Kent's  Com.,  210,  213;  9  Ad.  & 
EL,  314,  334 ;  L.  R,  2  C.  P.,  357 ; 
7  IIow.  (U.  S.),  595 ;  neither  could 
the  abandonment  of  the  cargo  dt"prive 
plaintiff  of  the' right  thus  to  earn  the 
freight ;  he  had  a  lien  on  the  cargo 
for  the  purpose  of  earning  freight 
paramount  to  the  rights  of  the  aban- 
donees of  the  cargo.  1  Pars.  Mar. 
Law,  158 ;  44  N.  Y.,  437. 

Also  hdd^  That  plaintiff  could  not 
claim  for  a  total  loss  without  hotice 
of  abandonment  to  defendant,  as  thera 
was  only  a  constructive  total  loss.  2 
Arn.  on  Ins.,  4th  Ed.,  912,  913. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiff, 
reversed,  and  new  trial  ordei-ed. 

Opinion  by  liapaUo^  J, ;  Churchy 
Oh.  J.y  Folger  and  Andrews^  JJ., 
concur.  Miller  and  Earl^  JJ,^  ab- 
sent. 


CONTRACT.    COMMISSIONS. 

N.  Y.  Court  of  Appeals. 
Taylor,  respt.^  v.  Philip,  applt. 
Decided  November  12,  1878. 

PlaintlfE,  who  knew  what  the  plan  and  speci- 
ficatiooB  of  a  proposed  building  were,  made 
an  agreement  -  with    defendant,   who    had 
been   invited  to  make    proposals    for    the 
Btone-cntting.  to  furnish  him  with  detailed 
bills  of  quantities  fer  the  work  at  a  certain 
percentage  on  the  amount  of  defendant's 
proposal,  to  be  paid  onlj  if  the  proposal 
was  accepted  and  defendant  did  the  work. 
Defendant  used  the  detailed  bills,  but  his 
proposal    was    not   accepted.      He    subse- 
quently  did    the   stone-cutting  and  other 
work  as  sub-contractor  for  the  person  whose 
proposal  was  accepted.     In  an  action  to  re- 
cover  for  the  servioes  rendered,   Uddy  Thai 
plaintiff   could  not  recover;  that  the  con- 
tract between  the  parties  was  at  an  end 
when  def endanrs  proposal  was  rejected,  and 


NEW  TOEK  WEEKLY  DIGEST. 


3C9 


was  not  revived  when  he  got  the  work  from 
other  persoDB  than  the  committee. 

This  action  was  brought  to  recover 
for  services  alleged  to  have  been  ren- 
dei'ed  by  plaintiff.  It  appeared  that 
a  religions  corporation  was  about 
erecting  a  church ;  a  building  com- 
mittee had  been  appointed,  and  an 
architect  employed  ;  plans  and  speci- 
fications had  been  made,  and  persons 
invited  to  make  proposals  for  doing 
the  stone-cutting.  Plaintiff  knew 
who  the  pei-sons  were  who  had  made 
the  proposals,  and  what  the  plan  and 
specifications  were,  and  could  thus 
estimate  the  quantity  of  work  to  be 
done.  Defendant  was  one  of  the 
j)ei*sons  invited  to  make  proposals. 
Plaintiff  wrote  to  defendant  that  he 
understood  he  had  been  invited  to 
make  proposals  for  the  stone-cutting 
work,  and  proposed  to  furnish  him 
with  detailed  bills  of  quantities  for 
the  same  at  three-quarters  of  one  per 
cent,  on  the  amount  of  the  proposal,  to 
be  paid  only  if  defendant's  proposal 
was  accepted  and  he  did  the  work.  De- 
fendant accepted  the  offer.  Tlie  bills 
were  furnished  and  received,  the  pro- 
posal was  made  by  defendant,  but  he 
did  not  get  the  work  on  that  proposal. 
He,  however,  did  this  work  and  other 
work  as  a  sub-contractor  for  the  per- 
son whose  proposal  had  been  accepted, 
defendant  having  had  the  previous 
use  of  the  bills  of  quantities  fur- 
nished by  plaintiff. 

Payson  Merrill^  for  applt. 

A,  Bell  Malcomson^  Jr.y  for  respt. 

Held,  That  plaintiff  could  not  re- 
cover ;  that  the  proviso  on  which  de- 
fendant agreed  to  pay  did  not  arise  ; 
that  when  his  proposal  w^  declined 
his  contract  with  plaintiff  was  at  an 

end,  and  he  was  not  debarred  from 
VoL  7.— No.  16.* 


seeking  the  work  from  others,  and 
when  he  negotiated  with  and  got  that 
and  other  work  from  other  persons 
than  the  connnittee  he  did  not  revive 
the  extinct  contract. 

Judgment  of  General  Term,  aflirni- 
ing  judgment  on  verdict  for  plaintiff, 
reversed,  and  new  trial  ordered. 

Opinion  by  Folger,  J,  All  concur, 
except  Churchy  Ch.  «/.,  not  voting, 
and  Miller, «/.,  absent. 


DSURY. 

N.  T.  Supreme  Court.  General 
Terbi.     Fourth  Dept. 

Merchants'  Bank,  retspL,  v.  Komeyn 
FreeraaTi  et  al.,  applts. 

Decided  October,  1878. 

The  forfeiture  of  the  whole  interest,  where 
more  than  lawful  interest  has  been  reaeryed, 
18  enforceable  only  as  against  the  usurious 
contract  itself. 

Where  an  action  is  brought  on  two  notes  given 
two  years  after  the  usurious  contract  was 
made,  to  secure  balance  of  principal  and 

'  usurious  interest  due,  defendant  is  entitled 
to  recover  twice  the  excess  of  seven  per  cent, 
that  plaintiff  received  during  the  two  years 
prior  to  the  commencement  of  the  action. 

This  is  an  action  on  two  promissory 
notes  of  $1,000  each. 

The  defendants  allege  that  in  1873 
plaintifiF  had  discounted  notes  for  de- 
fendants to  a  large  amount,  which 
were  protested.  An  agreement  was 
then  made  that  plaintiflf  should  retain 
the  protested  notes  and  should  cliarge 
defendants  with  interest  every  three 
months  at  10  per  cent. 

In  August,  1875,  $4,000  were  found 
due  plaintiff,  including  usurious  inter- 
est, and  to  secure  that  sum  defendants 
gave  four  promissory  notes  of  $1,000 
each,  two  of  which  are  the  ones  do- 
scribed  in  tlie  complaint. 

Defendants  demand  that  the  whole 
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amount  of  interest  paid  on  Baid  notes 
be  forfeited,  and  that  defendants  re- 
ceive double  the  amount  of  usurious 
interest  paid,  and  that  the"  amount 
thus  forfeited  be  applied  in  satisfac- 
tion of  notes  in  suit. 

The  referee  finds  that  defendants 
are  entitled  to  recover  twice  the  ex- 
cess over  seven  per  cent,  that  plaintiff 
received  during  two  yeara  prior  to  the 
commencement  of  the  action,  amount- 
ing to  $828.58,  and  that  plaintiff  is 
entitled  to  recover  the  amount  of  the 
notes  less  said  sum,  and  judgment 
was  entered  accordingly,  and  from  it 
defendant  appeals. 

O^Bnen  cb  Emersoriy  for  applts. 

McCartin  cfe  \yiUiams^  for  respt 

lleld^  The  forfeiture  of  the  wbole 
interest,  where  more  than  lawful  in- 
terest has  been  reserved,  is  enforceable 
only  in  actions  brought  to  enforce  the 
usurious  contract.     64  N.  Y.,  212. 

The  referee  was  right  in  finding 
that  no  usurious  interest  was  reserved 
or  agreed  to  be  paid  on  the  notes  in 
question. 

Judgment  affirmed. 

Opinion  by  MuMin^  P,  J. 


PRACTICE.    JUDGMENT. 
N.  Y.  Court  of  Appeals. 
Marvin,  7*e8j}t.,  v.  Marvin,  appU. 
Decided  November  19,  1878. 

Under  §  1228  of  the  New  Code,  which  pro- 
vides that  a  jadgment  upon  the  decision  of 
the  Court  maj  be  entered  by  the  clerk  after 
the  expiration  of  four  days  from  the  filing 
of  the  decision,  and  service  of  a  copy  there- 
of on  the  adverse  party,  but  not  before, 
four  days  must  fully  expire  after  the  filing 
and  service  before  the  judgment  can  be  law- 
fuUy  entered. 

The  rule  of  computation  of  time  contained  in 
g  788  has  no  application  to  §  1228,  and 
cannot  a£fect  the  construction  to  be  given 
to  it. 


This  was  a  motion  by  defendant  to 
set  aside  a  judgment  entered  by  the 
plaintiff  in  an  equity  cause,  in  pursu- 
ance of  the  direction  of  a  judge  at 
Special  Term.  It  was  claimed  to 
have  been  irregularly  entered,  on  the 
ground  that  it  was  entered  before 
tlie  lapse  of  four  days  from  the  time 
of  the  service  of  a  copy  of  the  deci- 
sion and  notice  of  filing.  The  deci- 
sion was  filed  in  the  office  of  the 
County  Clerk,  April  20, 1S78,  and  a 
copy  notice  of  the  filing  served  that 
day.  Judgment  was  entei-ed  on  April 
24th. 

Ze  Grand  Marvin^  applt.,  in  per- 
son. 

John  C.  Strong^  for  respt. 

Held,  That  under  §  1228  of  the 
New  Code,  which  declares  that 
"judgment  .  .  .  upon  the  decision 
of  the  Court  .  .  .  may  be  entered 
by  the  clerk,  as  directed  therein, 
after  the  expiration  of  four  days 
from  the  filing  of  the  decision  .  .  . 
and  the  service,  upon  tlie  attorney 
for  the  adverse  party,  of  a  copy 
thereof,  and  notice  of  filing;  but 
not  before ; "  four  days  must  expire 
after  the  decision  is  filed  and  notice 
served  upon  the  attorney  of  the  party 
against  whom  the  judgment  is  to  be 
entered  before  it  can  be  lawfully  dock- 
eted. 

The  rule  of  interpretation,  which, 
in  computing  time,  excludes  the  first, 
and  includes  the  last  day,  New  Code, 
§  788,  has  no  application  to  a  pn>vi- 
sion  which  is  clear  and  explicit,  and 
can  only  be  invoked  when  the  act  is 
to  be  done  within  a  certain  number 
of  days,  or  a  specified  period  of  time. 
When  the  statute  says,  aftei  the  ex- 
piration of  a  time  named,  that  time 
must  fully  expire.    2  Hill,  355 ;   3 
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Den.,  164;  10  Barb.,  117;  4  How. 
Pr.,  298. 

Section  788  of  the  New  Code  has 
no  application,  and  cannot  affect  the 
construction  to  be  given  to  §  1228, 
becaaso, 

1st.  It  refers  to  §  787,  wliich  re- 
lates to  the  time  of  the  publication 
of  a  legal  notice  in  an  action  or  spe- 
cial proceeding. 

2d.  It  excepts  cases  where  the  law 
makes  other  provision. 

3d.  It  relates  to  the  time  within 
which  an  act  is  required  to  be  done, 
and  not  to  a  period  after  the  expira- 
tion of  a  certain  specified  time. 

4th.  There  is  no  connection  be- 
tween the  two  sections,  and  the 
former  has  no  relevancy  to  the  latter, 
and  was  evidently  not  designed  to 
limit  the  operation  of  the  latter,  or  to 
explain  or  interpret  its  meaning  or 
import. 

The  law  does  not  regard  fractions 
of  a  day,  except  in  cases  where  the 
time  itself  is  material,  as  is  the  case 
where  priority  of  judgments  is  in 
question.  4  How.  Pr.,  298;  11  Id., 
193, 195  ;  49  Id.,  246. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying  mo- 
tion, revei-sed,  with  $10  costs  and  dis- 
bursements on  appeal. 

Opinion  by  Miller^  J.  All  con- 
cur. 


CIVIL   DAMAGE   ACT.       CON- 
STITUTIONAL LAW. 
N.  Y.  Court  of  Appeals. 
Bertholf,  respLj  v.  O'Reilly,  impl'd, 
&c.,  applt. 

Decided  November  12,  1878. 

The  Civil  Damage  Act  (Laws  of  1878,  oh.  649) 
is  cousiitutional  and  valid. 


The  liability  of  the  landlord  under  the  Civil 
Dateage  Act  is  not  made  to  depend  upon 
the  nature  of  the  act  of  the  tenant ;  it  ex- 
istfl  irrespeciive  of  the  fact  whether  the  sale 
or  giving  away  of  the  liquor  was  authorized 
by  the  license  law  of  the  State  or  made  in 
violation  thereof. 

Aflftrming  S.  C,  3  W.  Dig.,  240. 

This  action  was  brought  by  plain- 
tiff, under  the  statute  kuown  as  the 
Civil  Damage  Act  (Laws  1873,  chap. 
646),  against  defendant,  as  the  land- 
lord of  hotel  premises  let  with  knojvl- 
edge  that  intoxicating  liquors  were  to 
be  sold  thereon  by  the  lessee,  to  recov- 
er the  value  of  a  horse  owned  by 
plaintiff,  and  which  died  in  conse- 
quence of  having  been  over-driven  by 
plaintifPs  son  while  in  a  state  of  in- 
toxication produced  in  part  by  liquor 
sold  him  by  the  lessee.  Plaintiff  re- 
covered a  verdict  for  the  value  of  the 
horse.  It  was  claimed  that  the  act 
authorized  the  taking  of  private  prop- 
erty without  due  process  of  law,  con- 
trary to  Article  1,  §  6  of  the  Consti- 
tution, and  also  that  it  violated  §  1  of 
said  article,  which  declares  that  "  no 
member  of  this  State  shall  be  disfran- 
chised or  deprived  of  any  of  the 
rights  or  privileges  secured  to' any  of 
the  citizens  thereof,  unless  by  the  law 
of  the  land  or  the  judgment  of  his 
peers."  It  was  also  objected  to  gen- 
erally, 

Fii-st:  Because  it  operates  to  re- 
strain the  lawful  use  of  real  property 
by  the  owner,  inasmuch  as  it  attaches  ^ 
to  the  particular  use  a  liability 
which  substantially  amounts  to  a  pro- 
hibition of  such  use,  and,  as  to  the 
seller,  imposes  a  pecuniary  responsi- 
bility which  interferes  with  the  traf- 
fic in  intoxicating  liquors,  although 
the  business  is    authorized    by  law. 

Second :  Because  it  creates  a  rit^ht 
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of  action  unknown  to  the  common 
law,  and  subjecta  the  property  of  one 
person  to  be  taken  in  satisfaction  of 
injuries  suffered  by  another,  remotely 
resulting  from  an  act  of  the  pei*son 
charged,  which  act  is  neither  negli- 
gent nor  wrongful  on  his  pai-t,  but 
which  may  be  in  all  respects  in  con- 
formity with  law. 

Lewis  E,  Carr^  for  applt. 

W.  J.  Groo  and  J,  K  Bradner^ 
for  respt. 

Uebl^  That  the  objections  were  un- 
tenable ;  that  plaintiff  was  entitled  to 
recover  of  the  landlord  the  value  of 
the  hoi-se ;  that  the  Civil  Damage 
Act,  although  an  extreme  exercise  of 
legislative  power,  is  not  unconstitu- 
tional ;  that  the  Legislature,  having 
the  right  to  regulate  the  sale  of  in- 
toxicating liquors,  may  impose  upon 
those  engaged  in  it  such  liabilities  as 
it  deems  proper,  34  N.  Y.,  657 ;  that 
the  fact  tliat  the  act  imposed  upon 
the  ownera  of  real  estate  serious  lia* 
bilities,  and  thus  impaired  the  value 
of  their  property,  did  not  render  it 
unconstitutional.  7  Gush.,  8:^;  27 
Vt.,  140  ;  16  Wall.,  36 ;  4  Otto,  114. 

Also  hclil^  That  said  act  is  not  in- 
valid because  it  creates  a  right  of  ac- 
tion and  imposesaliability  not  known 
to  the  common  law ;  that  the  Legis- 
lature may  alter  or  repeal  the  common 
law ;  it  may  create  new  offences,  en- 
large the  scope  of  civil  remedies,  and 
fasten  respc»nsibility  for  injuries  upon 
perscMis  against  whom  the  common 
law  gives  no  remedy  ;  it  may  not  im- 
pose upon  one  man  liability  for  an 
injury  suffered  by  another  with  which 
he  had  no  connection,  but  it  may 
change  the  rule  of  the  common  law, 
which   I(K)k8  only  to  the  proximate 


legal  responsibility,  and  allow  a  re- 
covery against  those  whose  acta  con- 
tributed, although  remotely,  to  pro- 
duce it.  The  liabilitv  of  the  land- 
lord  under  the  Civil  Damage  Act  is 
not  made  to  depend  u]>ou  the  nature 
of  the  act  of  the  tenant,  but  exists  ir- 
respective of  the  fact  whether  the 
sale  or  giving  away  of  the  liquor  was 
authorized  by  the  license  law  of  the 
State,  or  made  in  violation  thereof. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiff^ 
affirmed. 

*  Opinion  by  Andrews^  J.   All  con- 
cur. 


al., 


CIVIL  DAMAGE  ACT. 

N.  Y.  Court  of  Appeals. 
Volans,   re8j>Ly    v.    Owen    et 
applts. 

Decided  November  12, 1878. 

Where  the  plaintifiTs  son  was  injured  while  in- 
toxicated, and  in  consequence  thereof  be- 
came sick  and  was  confined  to  his  bed  for 
several  months,  and  plaintiff  was  thereby 
subjected  tO  the  expenses  of  bis  son^s  iUness 
and  deprived  of  -the  services  the  son  had 
been  accustomed  to  render  him  on  his  farm, 
Udd^  that  plaintiff  could  not  recover,  in  an 
action  against  the  landlord  and  tenant  of 
the  premises  on  which  the  liquors  causing 
the  intoxication  were  sold,  for  loss  of  a  'JT- 
yice  or  the  expense  of  his  son^s  illness  as 
an  injury  to  his  *"*  means  of  support^'*  with- 
out proof  that  the  services  were  necessaiy 
to  his  support  or  that  th4  charge  brought 
upon  him  by  his  son^s  illness  diminished  his 
means  so  as  to  render  them  inadequate  for 
his  support. 

The  Civil  Damage  Act,  by  giving  a  right  of  ac- 
tion for  injury  to  **  means  of  support,''  cre- 
ated a  new  ground  and  right  of  action  for 
an  injury  not  before  remedial  by  action. 

Eeversing  S.  0.,  4  W.  Dig.,  101. 

This  was  an  action  under  the  Civil 
Dama^  Act  (Chap.  *46,   Laws  of 


1873),  by  plaintiff,  to  recover  damages 
cause  of    tlie  mischief   in  attaching  I  for  injury  to  his  means  of  support 
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by  the  sale  of  liquor  to  his  minor 
son,  against  the  landlord  and  tenant 
of  the  premises  on  which  the  liquor 
causing  the  intoxication  was  sold. 
It  appeared  that  plaintiffs  son  was 
about  twenty  years  of  age,  and  resided 
with  his  father ;  that  in  September, 
1874,  he  went  to  Ogdensburg  and 
procured  at  various  hotels  and  sa- 
loons intoxicating  liquors,  and  be- 
coming intoxicated  fell  and  injured  his 
head,  in  consequence  of  which  he 
became  sick  and  for  several  months 
was  confined  to  his  bed  in  his  father's 
house.  Plaintiff  was  subjected  to 
medical  and  other  expenses  of  his 
son's  illness,  and  was  deprived  during 
the  time  of  the  services  the  son  had 
been  accustomed  to  render  him  upon 
his  farm.  Plaintiff  owned  a  cul- 
tivated farm  of  one  hundred  acres. 
There  was  no  evidence  of  his  pecu- 
niary condition.  It  did  not  appear 
whether  lie  depended  for  his  sup- 
port upon  the  proceeds  of  the  farm, 
or  that  the  labor  of  the  son  was  ne- 
cessary for  that  pui-pose,  or  that  the 
chai-ges  to  which  he  was  subjected 
for  that  purpose  by  reason  of  his  son's 
illness  diminished  his  income  beloir 
the  amount  required  for  his  support. 
Defendant's  counsel,  at  the  close  of 
the  proof,  requested  the  Court  to 
charge  the  jury  that  the  onics  was 
upon  plaintiff  of  proving  that  he  had 
sustained  damage  in  his  means  of 
support  by  reason  of  the  intoxication 
and  consequent  illness  of  the  son,  and 
tliat  no  proof  that  he  had  sustained 
such  damage  had  been  given.  The 
Court  refused  so  to  charge,  and  de- 
fendants' counsel  excepted.  It  was 
urged  by  hinl  that  the  injury  for 
which  an  action  would  lie  under  this 
statute  must  be  one  for  which  by  the 


pre-existing  law  a  remedy  by  action 
existed,  that  the  act  does  not  create  a 
cause  of  action  for  an  injui'y  not  be- 
fore remedial  by  action,  and  that  the 
only  change  wrought  by  it  was  to  ex- 
tend the  pre-existing  remedy,  so  as 
to  make  the  vendor  of  liquors  and  the 
landlord,  under  the  circumstances 
specified  in  the  act,  liable  for  injuries 
committed  by  an  intoxicated  person, 
instead  of  confining  the  remedies  to 
the  immediate  wrong-doer,  according 
to  tlie  general  rules  of  the  common 
law. 

Samud  ffand^  for  applts. 

E..  G.  JameSj  for  respt. 

Ileldj  That  the  exception  to  re- 
fusal of  the  judge  to  charge  was  well 
taken  ;  that  plaintiff  could  not  recover 
for  loss  of  service  or  the  expense  of 
his  son's  illness  under  the  words 
"  means  of  support,"  without  i)roof 
that  the  services  were  necessary  to 
his  support,  or  that  the  charge 
brought  upon  him  by  his  son's  illness 
diminished  his  means  so  as  to  render 
them  inadequate  therefor. 

AUo  held^  That  both  direct  and 
consequential  injuries  are  plainly  in- 
cluded in  the  remedy  given  by  said 
act,  and  the  legislature  by  giving  a 
right  of  action  for  injuries  to  "  means 
of  support"  evidently  intended  to 
create  a  new  ground  and  right  of  ac- 
tion ;  that  the  words  **  means  of  sup- 
port," in  connection  with  the  desig- 
nation of  pei-sons  in  whose  favor  the 
remedy  is  given,  viz. :  husband,  wife, 
child,  parent,  &c.,  denote  that  it  was 
not  alone  a  common  law  injury,  or 
an  injury  before  remedial  by  action 
to  which  the  statute  was  intended  to 
apply. 

The  case  of  a  husband  having  a 
wife  and  family  dependent  upon  him 
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for  support,  and  who,  by  reason  of 
intoxication,  becomes  incapacitated 
to  labor  and  neglects  to  provide  for 
them,  or  squander  bis  substance  and 
reduces  thereby  his  family  to  penury, 
is  within  the  act,  although  the  facts 
would  not  constitute  an  actionable 
injury  before  the  statute. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintifiF,  re- 
versed, and  new  trial  ordered. 

Opinion  by  Andrews,  J.  All  con* 
cur. 


CIVIL  DAMAGE  ACT. 

N.  Y.  Court  op  Appeals. 
Hill,  respt,^  V.  Berry  et  al.,  applts. 
Decided  November  12,  1878. 

A  complaint  in  an  action  against  a  landlord 
and  tenant,  under  the  Civil  Damage  Act,  al- 
leged that  plaintiff  was  a  married  woman 
living  with  her  husband  and  dependent  on 
him  for  support;  that  the  landlord  had 
knowledge  of  the  sale  of  intoxicating  liquors 
on  the  premises  leased  by  him  to  the  tenant ; 
that  the  tenant  sold  liquor  to  plaintiffs  hus- 
band, who  became  intoxicated,  whereby 
she  was  injured  in  her  means  of  support,  in 
that  her  husband  did  not  provide  for  her 
and  her  family,  and  that  by  reason  of  the 
premises  she  was  injured  in  her  person. 
Held^  That  the  facts  alleged  constituted  an 
injury  to  her  means  of  support  within  the 
meaning  of  the  act. 

This  was  an  action  under  the  Civil 
Damage  Act  (Chap.  646,  Laws  of 
1873),  brouglit  by  a  wife  against  the 
landlord  and  tenant  of  premises,  to 
recover  damages  for  injury  to  her 
"  means  of  support,"  caused  by  the 
intoxication  of  her  husband  on  liquor 
sold  by  the  tenant  upon  such  premi- 
ses. The  complaint  showed  that 
plaintiff  was  a  married  woman,  living 
with  her  husband  and  dependent  up- 
on him  for  support  at  the  time  of  the 
injury  complained  of ;  that  the  defen- 
dant, II.  T.  B,,  owned  a  hotel  which 


he  rented  to  the  defendant,  O.  B.,for 
the  purpose  of  a  hotel,  and  had 
knowledge  of  the  sale  of  intoxicating 
liquors  therein  ;  that  the  defendant, 
O.  B.,  sold  and  delivered  intoxicating 
liquors  to  plaintiff's  husband  in  said 
building,  which  he  drank  and  became 
intoxicated,  whereby  plaintiff  was  in- 
jared  in  her  means  of  support,  ia 
that  her  husband  did  not  provide  for 
her  and  her  family  ;  and  that  plain- 
tiff by  reason  of  the  premises  was  in- 
jured in  her  pei'son. 

U}3on  the  opening  of  the  case  to 
the  jury  the  complaint  was  dismissed 
on  the  specific  ground  that  plaintiff 
had  not  sustained  any  injury  from 
her  husband  which  would  give  her  a 
right  of  action  against  him. 

A  new  trial  was  granted  by  the 
General  Term. 

CantweUy  Paddock  &  Saunders^ 
for  applt. 

Burke  cfe  Kilburii,  for  respt 

Ileldy  No  eiTor ;  that  under  the  de- 
cision in  Volans  v.  Owen  {ante 
372)  the  plaintiff  could  maintain  this 
action;  that  the  facts  alleged  and 
offered  to  be  proved  constituted  an  in- 
jury to  plaintiff's  "  means  of  support" 
within  the  meaning  of  the  statute. 

Order  of  General  Term,  granting 
a  new  trial,  affirmed,  and  judgment 
absolute  for  plaintiff  on  stipulation. 

Opinion  by  Andrews,  J.  All  con- 
cur. 


TORT.    MITIGATION. 
N.  Y.   SuPBBMB  Court.      Gensbal 
Term.     Second  Dept. 
Drinkwater,   respt,,  v.   Diusmore, 
applt. 

Decided  December,  1878. 

One  having  become  Uable  for  damages  for  In* 
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jaiy  to  another  cannot  plead  or  prove  in 
•    mitigation  a  volontaiy  payment  hj  a  third 
party. 

Plaintiff  was  thrown  from  a  wagon 
in  consequence  of  obstructions  placed 
by  defendant  in  the  highway,  and 
sued  for  damages.  At  trial  defend- 
ant asked  plaintiff  if  he  had  not  been 
paid  his  wages  during  consequent 
jsickness  by  his  employer.  Plaintiff's 
objection  thereto  was  sustained.  This 
appeal  involves  the  exception. 

Thompson  <&  Weeks,  for  applt. 

W.  a,  Woodin,  for  respt. 

Ileldy  The  object  of  the  question 
was  to  show  that  the  plaintiff  had 
received  'wages,  and  to  reduce  his 
recovery  by  their  amount.  The  value 
of  his  time  lost  is  one  element  of 
plaintiff's  recovery.  Would  the  fact, 
which  an  answer  to  this  question 
might  have  adduced,  affect  this  loss  ? 

Whatever  payment  was  made  was 
gratuitous.  It  was  not  earned.  The 
defendant  lias  injured  the  plaintiff, 
and  has  incurred  the  liability  therefor 
imposed  by  law.  lie  can  derive  no 
benefit  in  mitigation  by  the  voluntary 
payment  of  another  not  in  his  inter- 
est. 

Judgment  affirmed  with  costs. 

Opinion  by  Dyhman^  J. 


INSPECTION  OF  PAPEES. 

N.   Y.   Supreme  Court.      General 

Term.     First  Deft. 

Henry  G.  Holmes,  applt.y  v.  Eliza- 
beth C.  Cornell,  impl'd,  &c.,  respt. 

Decided  Oct.  31,  1878. 

A  defendant,  in  an  action  to  foreclose  a  xnort- 
guge  purporting  to  have  been  execated  bj 
her  and  her  deceased  husband  upon  her 
real  property,  setting  up  the  defence  of 
forgery,  is  properly  allowed  an  inspection  of 
the  bond  and  mortgage,  and  permission  to 


,    take  photographic  copies  of  the  signatures, 
to  enable  her  to  prepare  for  trial. 

This  was  an  action  brought  to  fore- 
close a  mortgage  for  $5,000,  purport- 
ing to  have  been  executed  by  the  de- 
fendant, Elizabeth  C.  Cornell,  upon 
real  estate  owned  by  her  in  the  city 
of  New  York,  and  by  her  deceased 
husband  and  testator,  and  to  recover 
a  pereonal  judgtnent  for  deficiency 
against  said  defendant,  in  her  indi- 
vidual and  representative  capacity. 
She  set  up  forgery  of  the  bond  and 
mortgage  as  a  defence,  and,  at  Special 
Term,  upon  a  petition  simply  setting 
forth  the  nature  of  the  action  and  of 
the  defence,  and  that  petitioner  ex- 
pected, by  means  of  an  inspection,  to 
be  enabled  to  prove  the  forger}',  and 
that  application  had  been  made  to 
plaintiff  for  an  inspection  and  re- 
fused, procured  an  order  requiring 
the  bond  and  mortgage  to  be  depos- 
ited in  the  County  Clerk's  office,  and 
permitting  photographic  and  other 
copies  to  be  taken  of   the  signatures. 

From  this  order  plaintiff  appealed 
to  General  Term. 

Holmes  cfe  Adams,  for  applt. 

Theo,  F.  C.  Demarest,  for  respt.    . 

Order  of  Special  Term  affirmed, 
with  costs  and  disbursements.  No 
opinion. 

Davis,  P.  «/.,  and  Brady,  J.y  con- 
curred. 


JUSTICE'S    COURT.      NOTICE 

OF  APPEAL. 
N.  Y.   Supreme    Court.      General 
Term.     Second  Deft. 
Amsdell  et  al.,  appUs.y  v.  McCaf- 
frey et  al.,  respts. 

Decided  December,  1878. 

The  notice  of  appeal  from  a  Justice^s  judg- 
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ment  mnst  fullj  state  the  ground  thereof. 
If  def  eotive  it  cannot  be  amended. 

Appeal  from  order  dismissing  ap- 
peal to  County  Court  from  judgment 
of  court  of  Justice  of  the  Peace,  and 
denying  motion  to  amend  notice  of 
appeal. 

Oeo.  E.  King^  for  applts. 

Joseph  Carson^  for  respts. 

Heldj  The  notice  of  appeal  from 
a  judgment  of  a  court  of  a  Justice 
of  the  Peace  is  by  law  required  to 
state  the  ground  upon  which  the  ap- 
peal is  taken. 

Here  the  notice  states,  "  that  the 
judgment  was  against  law  and  the 
evidence."  Ko  more  in  ejBfect  than 
that  this  judgment  is  wrong.  It  is 
clearly  insufficient.  If  the  statute 
subserve  any  good  purpose  there  must 
be  a  full  compliance. 

The  motion  to  amend  the  notice  of 
appeal  could  not  be  entertained.  The 
Appellate  Court  gains  jurisdictiofa 
only  by  this  notice.  If  it  be  so  de- 
fective that  3t  cannot  accomplish  its 
object  it  cannot  be  amended. 

Order  affirmed  with  costs. 

Opinion  by  Dyhman^  J.  All  con- 
cur. 


FORECLOSUEE.  EEFEREE'S 

FEES. 

N.  T.  Supreme    Court.      General 

Term.     Third  Dept. 

Thomas   C.   Walbridge,  respt.^  v. 

Edward  D.  James,  apjplt. 

Decided  November,  1878. 

A  referee  appointed  to  seU  land  ander  a 
decree  of  foreclo6ai;je  made  three  sales  under 
the  same  decree.  Twenty-five  per  cent,  of 
the  purchase  money  was  paid  in  on  each  of 
the  first  two  sales,  which  fell  through.  On 
the  third  sale  the  premises  were  sold  for 
$7,500  and  the  title  passed.  Hdd^  That 
the  allowance  to  the  referee  for  his  fees,  I 


commissions,  &c.,  could  not  exceed  $50; 
that  he  could  have  cooimissious  only  on  the 
consummated  sale,  that  is  on  such  moneys  aa 
were  actually  or  oonstmctiyely  receired  and 
paid  over  under  the  decree,  and  that  for 
certain  services  performed  by  him  on  the 
first  two  sales,  viz.  :  for  receiving  and  en* 
tering  the  decree  and  for  advertising  the 
.  sale,  he  wajs  also  entitled  to  compensation 
the  same  as  if  he  had  been  sheriff. 

Appeal  from  an  order  made  at  a 
Special  Term  fixing  the  amount  of  a 
refetee's  fees  for  selling  land  under  f^ 
decree  of  foreclosure.  There  were 
three  sales  under  the  same  decree 
the  last  one  only  being  consummatcc) 
by  the  delivery  of  the  deed.  Twenty 
five  per  cent,  of  the  purchase  money 
was  paid  in  on  each  of  the  first  two 
sales,  wliich  fell  through.  On  the 
third  sale  the  premises  were  struck 
off  and  sold  for  $7,500  cash,  and  the 
title  passed,  the  purchaser  agreeing 
to  pay  and  satisfy  the  proper  and 
legal  expenses  of  each  sale;  that  is, 
what  in  law  the  referee  was  entitled 
to  demand  and  receive  for  conducting 
them.  The  Special  Terra  held  that  the 
referee  was  entitled  to  the  same  fees 
and  commissions  as  the  sheriff  would 
have  been  entitled  to  had  he  made 
the  sale,  to  wit:  a  sum  for  fees  iK»t 
exceeding  $10,  and  commissions  not 
exceeding  $20  in  the  aggregate  ;  and 
that  he  was  entitled  to  these  allow- 
ances, on  each  sale,  making  $90  in 
all. 

E,  n.  Benn^  for  applt. 

J,  C,  IlxUberty  for  respt. 

Ileldy  That  under  the  decision  in 
Innes  v.  Purcell,  2  Thomp.  &  C, 
53S,  and  the  Act  of  1876,  Chap.  431, 
§  11,  the  limitation  of  allowance  to 
any  sheriff,  referee,  or  other  officer 
for  his  fees,  percentage,  or  services 
for    any    sale   under    a    decree    or 
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judgment  of   foreclosure,  stands   at 
$50. 

.  That  in  this  case  the  referee  was 
entitled  to  $50  for  the  third  and  con- 
summated sale,  inasmuch  as  the  tax- 
able fees  and  percentage,  or  legal 
commissions,  on  that  sale  alone  would 
amount  to  the  full  sum  of  $50. 

But  that  he  could  have  commis- 
sions only  on  the  consummated  sale ; 
that  is,  only  on  such  moneys  as  were 
actually  or  constructively  received 
and  paid  over  under  the  decree. 

The  sum  thus  made  from  the  sale 
is  deemed  to  be  the  sum  collected ; 
and  it  is  on  that  sum  that  his  right  to 
commissions  attaches. 

That  the  twenty-five  per  cent,  paid 
in  on  the  first  two  sales  became  a 
part  of  the  $7,500  ultimately  paid  on 
the  consummated  sale. 

That  for  certain  services  performed 
by  the  referee  on  the  first  two  sales 
he  was  also  entitled  to  compensation 
the  same  as  if  ho  had  been  sheriff, 
viz. :  for  receiving  and  entering  the 
decree  in  his  book,  50  cents ;  for  ad- 
vertising the  property  for  sale,  $2. 
The  referee  was  therefore  entitled  to 
$55. 

Order  modified  so  as  to  make  the 
allowance  to  the  referee  $55;  but 
without  costs  of  the  Special  Term,  or 
of  the  appeal,  to  either  party. 

Opinion  hy  BookeSy  «/./  Learned^ 
P.  J,y  and  Boardman^  «/.,  concur- 
ring. 

USUKY.    ESTOPPEL. 

N.    Y.     SuPBEliB    COUBT.        GeNEBAL 

Tebh.    Sboond  Deft. 

Gk>ldsmidt,  wppU.^  v.  Hammond  et 
al.,  respU. 

Decided  December,  1878. 
Wheie  plalntifif  duly  executed  a  bond  tnd 


mortgage  to  one  K. ,  and  made  an  affidayit 
that  they  were  on  fuU  consideration,  that  he 
had  no  legal  or  equitable  defense  thereto, 
and  that  $2500  was  due,  and  interest,  and 
delivered  bond,  mortgage,  and  affidavit  to 
an  agent  who  sold  them  to  an  innocent 
party  at  a  usurions  rate,  plaintiff  is  estopped 
by  his  declaration  from  pleading  or  proving 
the  osniy. 

Action  for  delivery  of  bond  and 
mortgage,  and  for  judgment  directing 
their  cancellation.  Plaintiff  executed 
to  one  K.  a  bond  and  mortgage, 
and  made  affidavit  of  the  amount 
due,  and  that  he  had  no  defense.  De- 
fendant, who  holds  both,  bought  them 
in  reliance  on  this  declaration. 

At  Special  Term  defendant  had 
judgment,  and  this  appeal  is  there- 
from. 

JB.  A.  Strauss^  for  applt. 

A.  G.  Wust,  for  respts. 

Held^  The  bond  and  mortgage  in 
suit  had  no  legal  inception  till  sold 
by  Wust,  the  plaintiff's  agent,  to  the 
defendant  Hammond,  This  sale  was 
usurious  and  the  plaintiff  must  re- 
cover, and  the  bond  and  mortgage  be 
cancelled  and  delivered  up,  unless 
the  plaintiff  is  estopped  from  plead- 
ing the  usury.  There  must  have  been 
a  declaration  by  the  plaintiff;  ac- 
tion in  innocent  reliance  thereon  by 
the  defendant  H. ;  ensuing  damage  to 
such  an  innocent  party  if  the  plain- 
tiff be  allowed  to  disprove  the  facts 
he  has  before  alleged  in  his  declara- 
tion. Each  of  these  elements  of  es- 
toppel is  here  most  patent.  The  affi- 
davit makes  the  declaration ;  in  in- 
nocent reliance  thereon  the  defend- 
ant bought  the  bond  and  mortgage ; 
the  defendant  will  lose  this  sum  in- 
vested if  the  plaintiff  be  allowed  to 
disprove  his  prior  allegations.  J 

To  allow  this  would  be  entirely  in- 
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equitable.    7  Hun.,  339 ;    10  Hun., 
214. 

Judgment  affirmed  with  costs. 

Opinion  by  Dyhman,  J. 


MANDAMUS. 
N.  Y.  CouKT  OF  Appeals. 
The    People    ex    rel.  Hammond, 
respt.y  V.  Leonard,  applt. 

Decided  September  24, 1878. 

Defendant,  who  was  an  oveiseer  of  the  poor, 
commenced  a  large  number  of  Buita,  at  re- 
lator's request,  to  recover  penalties  under 
the  provisions  of  1 R.  S. ,  630,  §  66.  On  an  in- 
vestigation by  the  city  authorities  doubts 
were  entertained  whether  the  suits  oould  be 
sustained,  and  stipulations  were  made  with 
the  defendants  not  to  enter  judgment  with- 
out notifying  them  and  giving  them  an  op- 
portunity to  put  in  answers.  On  an  appli- 
cation for  a  mandamus  to  compel  defendant 
to  enter  judgement  in  one  of  these  actions, 
Ildd^  That  a  mandamus  would  not  lie,  as  it 
did  not  appear  but  that  defendant  had 
properly  conducted  the  case  under  the  cir- 
cumstances, and  the  prosecution  of  the  ac- 
tion involved  the  exercise  of  judgment  and 
discretion  with  which  the  Court  will  not 
interfere  by  mandamuB. 

The  relator  applied  for  a  peremp- 
tory mandamus  against  defendant,  re- 
quiring him  to  enter  judgment  in  an 
action  brought  by  him  as  overseer  of 
the  poor,  at  the  request  of  the  relator, 
under  the  provisions  of  the  Revised 
Statute^,  1  R:  S.,  630,  §  66,  which 
direct  overseers  of  the  poor,  when 
satisfactory  evidence  is  furnished,  to 
commence  suits  for  certain  penalties 
"and  pi-osecute  the  same  diligently 
to  effect."  Defendant  had  com- 
menced at  relator's  request  an  action 
against  one  H.  for  a  violation  of  §  9 
of  Chapter  628  of  the  Laws  of  1857, 
which  requires  an  innkeeper  to  put 
up  a  proper  sign.  The  moving  affi- 
davit stated  that  H.  had  failed  to  put 
in  an  answer  within  twenty  days,  and 


several  Special  Terms  had  elapsed 
without  any  proceeding  on  the  part 
of  defendant  to  take  judgment.  De- 
fendant's answering  affidavit  stated 
that  a  large  number  of  these  cases,  in- 
cluding diat  against  H.,  were  prose- 
cuted at  the  request  of  relator ;  that 
upon  an  investigation  by  the  city 
authorities  doubts  were  entertained 
whether  they  could  be  sustained; 
that  a  stipulation  had  been  made 
with  the  defendants  therein  not  to  en- 
ter judgment  without  notifying  them 
and  giving  them  an  opportunity  to 
put  in  answers  with  a  view  of  com- 
promising them ;  that  the  violations 
were  technical  and  trivial,  and  a 
prosecution  of  the  actions  would  or 
might  result  in  casting  upon  the  city 
a  large  amount  of  costs. 

Wm,  C.  Ruger^  for  applt 

C.  A.  Hammond,  respt,  in  person. 

Ileld,  That  this  was  not  a  case  for 
a  mandamus ;  that  it  did  not  appear 
but  that  defendant  had  properly  con- 
ducted the  suit  against  N.  under  the 
circumstances ;  that  the  facts  not 
being  disclosed,  every  presumption 
should  be  indulged  in  favor  of 
defendant;  that  the  prosecution  of 
the  action  involved  the  exercise  of 
judgment  and  discretion,  with  which 
the  Court  will  not  interfere  by  man- 
damus. 

Order  of  General  Term  reversed 
and  that  of  Special  Term  affirmed. 

Opinion  by  Church,  Ch.  J.  All 
concur  except  Miller  and  JEarl,  JJ.y 

absent  

NUISANCE. 

N.  Y.  SupsBMB  CouBT.     Genebal 

Tbkbl    Seoond  Deft. 

Heeg,  applt.y  v.  Licht,  respL  ' 

Decided  December,  1878. 

It  is  a  qpieation  of  fact  for  the  faxj  to  doddo 
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ander  the  particular  ciroamBtanoea  of  each 
case  whether  the  making,  storage,  or  car- 
riage of  powder  is  a  nuisance. 

Gonpowderf  or  it  spossession,  making,  storage, 
or  cazriage,  is  not  p^  se  a  nuisance. 

The  defendant  had  on  his  premises 
a  mannfactoiy  of  fireworks.  In  one 
comer  he  had  a  powder  magazine 
specially  designed  and  carefully  built. 
He  had  apparatus  for  extinguish- 
ing jSres,  and  used  care  in  the  con- 
duct of  his  business.  lie  had  a  small 
quantity  of  powder  stored  when  the 
premises  took  fire,  and  by  the  explo- 
sion of  the  powder  the  plaintiff's 
premises  were  injured.  The  plaintiff 
sued  for  damages.  The  verdict  was 
for  defendant.  From  judgment 
thereon,  and  an  order  denying  a  mo- 
tion for  a  now  trial,  the  plaintiff  ap- 
peals. 

P.  S.  Crocike^  for  applt. 

Downing  (&  Stanbrough^  for  respt. 

Udd^  Gunpowder,  or  the  storage 
or  possession  of  it  is  not  per  ae  a  nui- 
sance. Whether  in  any  given  case  it 
has  become  a  nuisance  must  depend 
upon  the  particular  facts ;  Blackstone, 
declaring  that  the  making,  keeping, 
or  carriage  of  too  large  a  quantity  at 
one  time  or  in  one  place  or  vehicle  to 
be  a  nuisance,  is  careful  to  make  this 
distinction  and  leave  each  case  to  its 
peculiar  merits.  This  is  the  spirit  of 
1  Johns.,  78.  In  6  Hill,  292,  the 
teaching  of  the  case  is  that  under 
such  circumstances  the  recovery 
would  be  allowed  because  of  the 
raauifest  insecurity  of  the  store-house 
and  the  proximity  to  the  village.  In 
the  case  at  bar  the  proof  shows  care 
and  foresight  and  preparation  to  de- 
crease the  chance  of  accident,  besides 
a  specially  careful  construction  of  the 
store-house.    The  judge  charged  that 


the  verdict  must  be  for  the  defend- 
ant, unless  he  carelessly  and  negli^ 
gently  kept,  &c.  Thus  it  was  left  to 
the  jury  to  -say  whether  or  no,  under 
all  the  circumstances,  this  powder 
had  been  negligently  kept.  This  we 
think  was  a  proper  disposition. 

Judgment  aflSrmed  with  costs. 

Opinion  by  Dyhman^  J, 


LEASE. 
N.    Y.   Supreme  Court.      General 
Term.     Fourth  Dept. 
Samuel   F.   V.   Whited,  respt,  v. 
William.  Hamilton,  applt. 
Decided  October,  1878, 

The  effect  of  a  provision  in  a  lease  that  in  cas* 
the  lessee  shall  fail  to  pay  the  rent  the 
lessor  maj  take  possession  of  all  fixtares 
and  stnff  pnt  in  by  the  lessee,  and  that 
*^  nothing  shall  be  removed  on  til  the  rent  is 
paid"  is  to  give  the  lessor  a  lien  on  the 
property  as  secarity  for  the  rent,  and  he  has 
a  right  to  take  possession  of  the  property 
when  the  rent  becomes  due  and  remains 
unpaid,  and,  in  case  of  its  removal  by  the 
tenant,  may  maintain  an  action  of  replevim 
to  recover  possession  thereof. 

Appeal  from  the  decision  of  a 
County  Court. 

The  action  was  replevin  to  recover 
possession  of  certain  pereonal  prop- 
erty, the  contents  of  a  ball  alley  and 
bar  which  had  been  in  a  building 
leased  to  defendant  and  one  W.,  now 
deceased. 

There  was  a  provision  in  the  lease 
as  follows :  "  and  provided  the  party 
of  the  second  part  shall  fail  to  pay 
said  rent,  it  is  agreed  that  said  party 
may  take  possession  of  all  fixtures 
and  stuff  put  in  by  them.  .  .  .  Noth- 
ing shall  be  removed  until  the  rent  is 
paid." 

Bent  had  become  due  and  remained 
unpaid,  and  defendant  had  removed 


380 


NEW  YORK  WEEKLY  DIGEST. 


fx'oin  the  premises  the  articles  re- 
plevied, privately  and  under  circum- 
stances that  tended  to  show  that  such 
property  had  been  removed  to  avoid 
payment  of  rent. 

W.  IT.  Gardenier^  for  applt. 
Webb  cfe  Coon^  for  respt. 

Ueld^  That  the  effect  of  the  provi- 
sion in  the  lease  is  to  give  to  the  plain- 
tiff a  lien  on  the  property  as  security 
for  the  rent  and  vras  so  understood  by 
both  parties.  The  plaintiff  was  there- 
by autliorized  to  take  possession  of 
the  property  when  the  rent  became 
due  and  remahied  unpaid,  defendant 
liaving  agreed  to  remove  none  of  it 
until  the  rent  was  paid,  McCaffrey 
V.  Woodin,  65  N.  Y.,  459. 

Judgment  affirmed. 

Opinion  by  Talcottj  J. 


mDORSERS.    USURY. 

N.  Y.   Supreme    Court.      General 

Term.     Third  Dept. 

The  National  Bank  of  Gloversville, 

applL^  V.  John  W.  Place  et  ah,  reapts. 

Decided  November,  1878. 

The  mle  of  law  that  the  giving  of  time  to  the 
principal  bj  a  valid  agreement  with  him 
without  the  consent  of  the  snretj  operates 
as  a  discharge  of  the  latter  applies  to  in- 
dorsers  on  commercial  paper. 

A  party  holding  the  position  of  a  usurer  can- 
not insist  upon  the  invalidity  of  the  usuri- 
ous agreement. 

Appeal  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

The  action  was  brought  upon  a 
promissory  note,  made  by  the  defend- 
ants, the  Woosters,  and  indorsed  by 
the  defendants,  Thomas,  Whipple  & 
Place,  and  discounted  by  the  plaintiff. 
Thomas  and  Place,  two  of  the  indors- 
ei's,  answered  separately,  alleging  in 
their  answers  that  they  were  accom- 
modation indorsers ;  that  on  or  about 


the  time  the  note  became  due,  the 
plaintifE  entei-ed  into  an  agreement 
with  the  makei-8  whereby,  for  a 
valuable  consideration  paid  by  the 
makers,  the  bank  agreed  to  extend 
the  time  of  payment  of  said  note  for 
two  months,  which  agi*eement  was 
made  without  the  knowledge  or  con- 
sent of  the  indorsers;  and  they 
claimed  that  by  reason  of  such  exten- 
sion tliey  were  discharged  from  any 
liability  upon  said  note.  The  con- 
sideration of  the  agreement  to  extend, 
as  alleged  and  claimed  to  have  been 
proved  on  the  trial,  was  the  payment 
by  the  makers  of  the  note  to  the  bank 
of  $25  bonus.  The  Court  instructed 
the  jury  in  effect  that  if  they  should 
find  in  favor  of  the  defendants  as  to 
the  alleged  agreement  for  extension, 
the  latter  would  be  entitled  to  a  ver- 
dict; and  refused  to  instruct  them 
that  if  the  consideration  of  the  agree- 
ment was  a  bonus  over  and  above  the 
legal  interest  on  the  note,  then  the 
agreement  would  be  void  for  usury, 
and  therefore  would  not  bar  a  recov- 
ery against  the  indorsers. 

The  jury  found  a  verdict  in  favor 
of  the  defendants,  Thomas  and  Place, 
and  judgment  being  entered  thereon, 
the  plaintiff  appealed. 

ParkhuTst  &  Baker ^  for  applt. 

Dudley^  Dennison  <&  Dudley^  for 
respts. 

Heldy  That  if  the  ruling  at  the  cir- 
cuit was  right  it  must  be  justified  on 
the  ground  that  the  plaintiff,  holding 
the  position  of  a  usurer,  could  not  in- 
sist upon  the  invalidity  of  the  usuri- 
ous agreement. 

That  this  precise  question  was  de- 
termined in  favor  of  the  defendants 
in  Billington  v.  Wagoner,  33  N.  Y^ 
31.     And  that  on  the  authority  of 
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tliat  decision  the  present  case  was 
properly  disposed  of  at  the  circuit. 

The  rule  of  law,  that  the  giving  of 
time  to  the  principal  by  a  valid  agree- 
ment with  him,  having  that  efiFect, 
without  the  consent  of  the  surety, 
operates  as  a  discharge  of  the  latter, 
applies  as  well  to  indorsers  on  com- 
mercial paper  as  to  sureties  in  the 
strict  sense  of  the  term. 

Judgment  aflSrmed  with  costs. 

Opinion  by  Bodces^  «/"./  Learned^ 
P.  c/.,  and  Boardman^  «/".,  concur- 
ring. 


PRACTICK 

N.  Y.  Supreme  Couet.  General 
Teria.     Fourth  Dept. 

David  Field,  resjft,^  v.  George 
Keim,  appU. 

Decided  October,  1878. 

Where,  in  an  action  npon  a  gaaranty  of  a 
promissoiy  note,  a  note  with  a  guaranty 
npon  it,  signed  by  defendant,  was  produced 
before  the  jastice,  the  objection  that  the 
gnaranty  thus  produced  was  not  actually 
offered  and  read  in  evidence  cannot  be 
raised  for  the  first  time  on  appeaL 

Appeal  from  a  judgment  of  the 
Erie  County  Court,  affirming  a  jus- 
tice's judgment. 

The  action  was  brought  on  the  de- 
fendant's alleged  guaranty  of  a  prom- 
issory note.  The  complaint  pur- 
ported to  set  out  the  note  and 
guaranty  in  hcec  verba.  At  the 
trial,  the  plaintiff  was  examined  as  a 
witness  in  his  own  behalf,  and  testi- 
fied as  follows  :  "  Are  you  the  owner 
of  this  note?  Objected  to  as  imma- 
terial and  improper,  and  calls  for  the 
conclusion  of  the  witness  ;  overruled. 
A.  I  own  the  note.  Q.  Have  you  re- 
ceived any  pay  on  this  note?  Ob- 
jected to  as  immaterial  and  improper. 
Overruled.    A.  I  never  received  any 


pay  on  it.  Q.  How  much  is  three 
due  on  the  note  ?  Objected  to  as  im- 
material and  improper,  and  no  foun- 
dation laid  for  the  proof.  Overruled. 
A.  The  amount  due  on  the  note  was* 
$113.56  on  4th  December,  1877. 
George  Echman,  a  witness  for  the 
plaintiff  testified,  I  know  the  parties. 
Q.  Do  you  know  the  defendant's 
handwriting  ?  Objected  to  as  imma- 
terial and  improper.  Overruled.  A.  I 
know  his  handwriting ;  have  seen  him 
write ;  I  saw  the  defendant  make 
this  guarantee  on  this  note.  No 
other  proof  was  offered,  and  the  jus- 
tice rendered  judgment  in  favor  of 
the  plaintiff  for  $113.74  damages, 
besides  costs. 

A  reversal  is  now  asked  for  on  the 
grjound  that  the  guaranty  was  not  put 
in  evidence  before  the  justice. 

E.  K,  Emery^  for  applt. 

C,  K  Tabor,  for  respt. 

Jleldy  That  as  the  point  was  not 
taken  at  the  trial,  it  is  not  now  avail- 
able to  the  appellant.  A  note  with 
a  guaranty  upon  it,  signed  by  the  de- 
fendant, was  produced  before  the 
justice,  and  it  is  to  be  presumed  to 
be  the  same  set  out  in  the  complaint, 
nothing  appearing  to  the  contrary. 
The  objection  that  the  guaranty  thus 
produced  was  not  actually  offered 
and  read  in  evidence  was  not  taken 
before  the  justice,  nor  specified  in  the 
notice  of  appeal,  and  the  defendant 
must  be  regarded  as  having  waived 
it  If  it  had  been  taken  before  the 
justice  it  might  readily  have  been 
obviated. 

The  judgment  should  be  aflSrmed. 

Opinion  by  Smith,  J.  /  Mullin^  P. 
JI,  and  Talcotty  J,,  concur. 


382 


NEW  YORK  WEEKLY  DIGEST. 


MANDAMUS. 
N.    Y.   Supreme    Court     General 
Term.     Second  Dept. 
The  People  ex  rel.  Faile,  &c.  respt.y 
-  V.  Ferris  et  al.  applts. 

Decided  December,  1878. 

A  peremptory  inaiidamas  will  issue  only  to 
command  and  only  to  give  effect  to  a  cleai 
legal  right. 

By  the  charter  of  the  village  of  W., 
passed  in  1878,  a  president  was  to  be 
chosen  by  trustees  to  be  elected.  A 
clause  of  the  charter  provides  that 
the  present  president  shall  hold  till 
his  successor  is  elected,  &c. 

Trustees  were  elected,  and  at  an 
election  for  president  the  former 
president,  one  Ferris,  cast  a  vote, 
there  having  been  a  tie.  This  vote 
gave  Gilbert  S.  Lyon  a  majority,  un- 
der which  he  claims  the  office.  The 
order  appealed  from  directs  a  man- 
damus to  issue  to  restrain  Ferris  from 
presiding  at  any  meeting  of  the  trus- 
tees or  voting  thereat,  and  Lyon  from 
taking  an  oath  of  office  or  exercising 
the  functions  thereof. 

Calvin  Frosty  for  applt. 

Cloae  (&  Hohertaony  for  respt. 

Eeld^  Error ;  the  office  of  a  per- 
emptory luandamus  is  to  require  some 
person,  corporation,  or  inferior  tribu- 
nal or  body  to  do  some-  particular 
thing,  specified  in  the  writ,  pertaining 
to  their  office  or  duty.  3  Black.  Com., 
110.  It  issues  as  a  f»vor  and  not 
as  a  right,  and  in  the  exercise  of  dis- 
cretion where  there  is  no  other  ade- 
quate remedy.  It  goes  to  compel  the 
exercise  of  a  function  or  duty  accord- 
ing to  law,  but  it  goes  only  to  com- 
mand performance  of  a  legal  duty, 
and  will  only  be  allowed  to  give 
effect  to  a"  clear  legal  right 

This  mandamus  issues  to  restrain 


Ferris  from  presiding  or  voting,  and 
Lyon  from  taking  the  official  oath  to, 
and  exercising  the  functions  of,  the 
office  to  which  he  claims  to  have  been 
elected. 

The  writ  will  thus  be  made  to  per- 
form the  office  of  an  injunction. 

Mr.  Lyon  was  either  elected  and 
has  a  right  to  tho  office  and  to  exer- 
cise its  functions,  or  was  not  and 
there  is  a  vacancy.  In  either  case 
nothing  can  be  effected  by  a  peremp- 
tory mandamus. 

Order  reversed. 

Opinion  by  Dyhman^  J. ;  OUbert, 
«/.,  concui-s.  Barnard,  P.  t/.,  not 
sitting. 

SURROGATES.  DISQUALIFICA- 
TION OF. 
N.  T.    Supreme    Court.     General 
Term.     Third  Dept. 
Martin  Darling,  respt,  v.  Franklin 
Pierce  et  al.,  applta. 
Decided  November,  1878. 

A  BuzTogate  is  disqaalified  from  entertaining 
an  application  for  the  sale  of  a  decedents 
real  estate,  or  making  a  decree  for  snch  sale, 
where  the  proceedings  for  that  purpose  are 
based  npon  a  judgment  which  he  himseli 
has  procured  as  attomej  and  oonnsel  f oi 
the  applicant. 

Appeal  from  a  decree  of  the  sur- 
rogate of  Cortland  County,  directing 
a  sale  of  the  real  estate  of  a  decedent 
to  pay  his  debts. 

In  1871  the  surrogate  before 
whom  the  proceedings  for  snch  sale 
were  subsequently  had,  Mr.  A.  P. 
Smith,  was  attorney  and  counsel  for 
the  respondent  I^arling  in  a  litigated 
suit  brought  by  him  against  the  exec- 
utora  of  A.  L.  Pierce,  deceased,  and 
recovered  a  judgment  in  favor  of  Dar 
ling  against  such  executors  fc\r  $3,- 
590.50  damages,  and  $216.10  costs,  on 
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the  28th  of  December,  1871.  Pro- 
ceedings were  thereafter  taken  for  an 
accounting  before  the  district  attor- 
ney of  the  county,  acting  as  surrogate, 
Mr.  Smith  being  disqualified  from 
acting  as  surrogate  in  the  matter  on 
the  alleged  ground  of  interest  The 
proceeding  resulted  in  an  order  or 
decree  for  the  distribution  of  the 
funds  of  the  estate ;  the  amount  to 
be  applied  on  the  judgment  having 
been  found  to  be  the  sum  of  $245.50. 
This  decree  was  made  on  the  17th  of 
May,  1872.  On  the  same  day  the 
executors  settled  with  Mr.  Smith,  and 
paid  him  $245.50  in  full  of  his  claim 
as  attorney  and  counsel  in  the  action 
BO  prosecuted  as  above ;  and  he  there- 
upon ceased  to  act  as  attorney  and 
counsel  for  Darling.  The  executors 
having  died,  Franklin  Pierce  was,  on 
the  12th  of  October,  1876,  appointed 
administrator  with  the  will  annexed 
of  A.  L.  Pierce,  deceased.  On  the 
next  day  Darling,  the  plaintiff  in  the 
judgment  against  Pierce's  estate,  filed 
his  petition  in  the  Surrogate's  Court, 
paying  for  an  order  requiring  the  ad- 
ministrator to  show  cause  why  he 
should  not  be  ordered  to  mortgage, 
lease,  or  fiell  the  real  estate  of 
which  the  decedent  died  seized,  to 
pay  his  debts.  The  surrogate,  former 
attorney,  and  still  attorney  of  record 
in  the  suit,  the  judgment  in  which 
formed  the  basis  of  the  application, 
entertained  the  proceeding,  made  the 
order  to  show  cause,  and  having  ad- 
judicated upon  all  questions  demand- 
ing adjudication  finally  made  an  or- 
der or  decree  requiring  the  adminis- 
trator to  make  sale  of  the  real  estate 
of  the  decedent. 

From    that   decree    two  persons, 
heirs-at-law    of    the    deceased,  ap- 


pealed. The  administrator,  as  such, 
did  not  appeal. 

Franklin  Pierce^  for  applts. 

Warren  dk  Kellogg^  for  respt 

Hddy  That  the  surrogate  was  dis- 
qualified from  entertaining  the  appli- 
cation for  the  sale  of  the  decedent's, 
real  estate,  or  making  an  order  or  de- 
cree for  such  sale,  the  proceedings 
for  that  purpose  being  based  upon  a 
judgment  which  he  had  himself  pro- 
cured as  attorney  and  counsel  for  the 
applicant. 

Decree  reversed,  and  proceedings 
before  the  surrogate  dismissed  with- 
out costs. 

Opinion  by  Bockes^  J.  /  Learned^ 
P.  e/.,  and  Boardman^  •/.,  concur- 
ring. 

HABEAS  CORPUS. 
N.  Y.  SuPBEME  Court.      General 
Term.     Second  Dept. 
The  People,  &c.,  v.  Joseph  Neilson, 
Justice. 
Decided  December,  1878. 

Upon  the  retam  of  a  writ  of  habeas  oorptu 
the  inqtiiij  is  whether  the  prisoner  is  de- 
tained by  virtue  of  a  final  judgement  of  a 
oompetent  tribunaL  Error  or  irregularity 
cannot  be  inquired  inta 

Appeal  from  order  discharging  a 
prisoner  on  habeas  corpus. 

The  prisoner  was  sentenced  by  a 
Justice  of  the  Peace,  sitting  as  a 
Court  of  Special  Sessions,  to  six 
months'  confinement  The  return  al- 
leged jurisdictional  facts.  It  was  not 
traversed, 

Held^  Under  a  writ  of  habeas  cor- 
pus it  must  be  determined  whether 
the  petitioner  is  deprived  of  his  lib- 
erty by  the  judgment  of  a  oompetent 
tribunal.  If  it  appear  that  the  im- 
prisonment is  under  process  valid  on 
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its  face  and  nnimpeaclied,  the  person 
produced  must  be  remanded.  The 
inquiry  is  not  as  to  regularity  or  error 
in  the  decision.  These  must  be  rem- 
edied by  writ  of  error.  60  N.  Y., 
669.  A  Justice  of  the  Peace,  sitting 
.%s  a  Court  of  Special  Sessions,  com- 
mitted the  defendant  to  serve  a  sen- 
tence passed  on  him  after  conviction. 
The  return  states  this,  and  not  trav- 
ersed stands  admitted. 

By  the  statute  the  party  brought 
up  must  be  remanded  if  it  appear 
that  he  is  detained  by  virtue  of  a 
final  judgment  of  any  competent 
.court  of  civil  or  criminal  jurisdic- 
tion. 

The  justice  exercised  in  the  trial, 
sentence,  and  commitment,  a  legal 
and  constitutional  power;  and  the 
order  discharging  the  prisoner  must 
be  reversed. 

Opinion  by  DyTcman^  J. 


LIFE  INSURANCE.  EYIDENCE. 

WARRANTY. 
N.  Y.  Supreme  Couet.  General 
Term.  Third  Dept. 
Peter  Grattan,  ex'r,  &c.,  respt.j 
v.  The  National  Life  Insurance  Co. 
of  the  United  States  of  America, 
applt. 

Decided  September,  1878. 

A  parent  has  an  infinrable  interest  in  the  life 
of  his  child. 

Where  a  policy  was  made  payable  to  the  ezec- 
ntors  of  the  insnred,  for  the  use  of  his 
father,  Heldy  that  the  father,  having  been 
named  executor,  was  entitled  in  that  ca- 
pacity to  recover  the  amount  of  the  policy. 

Where  the  policy  provides  that  the  statements 
contained  in  the  application  shall  be  mate- 
rial to  the  risk  assumed,  if  any  of  the  state- 
ments are  untrue  the  policy  is  avoided, 
although  such  statements  were  made  in 
good  faith  and  in  the  belief  of  their  truth. 

Where,  in  an  action  upon  a  policy  of  insurance. 


the  defendant  alleges  that  one  of  the  familj 
of  the  insured  died  of  a  different  disease 
from  that  stated  in  the  application,  the 
burden  of  proving  the  aUegation  is  upon 
him. 
Evidence  of  doctors  who  had  attended  tlie  in- 
sured and  his  mother,  tending  to  show  that 
the  answers  in  the  application  relative  to 
the  disease  of  which  she  died,  and  his  own 
previous  health,  were  untrue,  where  the 
knowledge  of  the  witnesses  had  been  ob- 
tained while  visiting  the  mother  and  son  as 
physicians,  is  inadmissible. 

Letters  of  such  doctors  upon  the  subject  of 
their  proposed  examination  are  inadmissi- 
ble, although  they  were  written  to  tho 
plaintiff  and  delivered  to  the  agent  of  de< 
f  endant. 

Defendant  appeals  from  a  judg- 
ment entered  against  it  upon  the  re- 
port of  a  referee. 

The  action  was  brought  upon  two 
policies  of  insurance  issued  by  defend- 
ant upon  the  life  of  Terence  Grattan, 
February  28, 1876,  upon  a  written  ap- 
plication signed  ty  Terence  Grrattan 
and  Peter  Grattan  as  tlie  intended 
beneficiary,  one  for  five  thousand 
dollars,  payable  after  his  death  to  his 
executors  or  administrators,  "for  the 
use  of  Peter  Grattan,  his  father,"  and 
the  other  for  one  thousand  dollars  to 
b^  paid  to  Terence  Grattan  or  such 
person  as  he  sliould  appoint  on  the 
28th  day  of  February,  1896,  or  if 
he  "  shall  sooner  die,  then  after  his 
death  to  his  d^ecutors  or  administra- 
tors for  the  use  of  Peter  Grattan  his 
father.^ 

The  policies  issued  npon  these  ap- 
plications, and  the  applications  pro- 
vided that  such  applications  and 
each  statement  made  therein  formed 
a  part  of  the  contract  of  insnrancei 
and  that  the  assured,  and  any  per- 
son accepting  or  acquiring  any  in- 
terest in  the  contract,  admitted  the 
same  to  be  material,  and  warranted 


NEW  YOEK  WEEKLY  DIGEST. 


885 


the  same  to  be  fnll  and  true ;  and 
each  of  the  policies  provided  that  if 
anything  in  the  application  should 
be  in  any  respect  untrue  or  misstated 
the  consideration  of  the  contract 
should  be  deemed  to  have  failed,  and 
the  company  should  not  be  liable  un- 
der it.  Terence  Orattan  died  No- 
vember 8, 1876,  of  consumption,  aged 
21  years,  one  mouth. 

Defendant  urged  upon  the  trial 
and  has  argued  here  that  there  was 
no  proof  that  the  claim  in  this  action 
was  in  any  way  related  to  or  was 
for  the  benefit  of  the  estate  of  Ter- 
ence Grattan,  for  whom  plaintiff  sued 
as  executor,  and  that  plaintiff  person- 
ally had  no  insurable  interest  in  the 
life  of  his  son. 

Hdd^  The  policies  are  payable  to 
the  party  natned  therein,  in  this  case 
to  the  executor  of  the  insured,  who  is 
trustee  of  an  express  trust  to  hold  the 
money  for  the  plaintiff.  The  insured 
having  named  his  father  as  the  exec- 
utor  of  his  will,  in  that  capacity  he 
is  entitled  to  recover  the  money. 

At  the  time  the  insurance  was  per- 
fected Terence  Grattan  was  the  minor 
son  of  plaintiff.  He  was  entitled  to 
his  services  until  his  son  should  attain 
his  majority  and  after  that  age  this 
eon  in  case  of  the  indigence  of  his 
father,  the  plaintiff,  might  be  com- 
pelled to  aid  in  his  support  and  main- 
tenance. 

It  seems  to  be  well  settled  law  that 
a  parent  has  an  insurable  interest  in 
the  life  of  his  child. 

Where  it  appears  that  the  stipulated 
event  has  happened  and  the  insured 
had  an  insurable  interest  in  the  life 
of  the  pei*son  insured  at  the  inception 
of  the  contract,  this  is  enough  to  au- 
thorize a  recovery.    13  Wall.,  U.  S., 

Vol  7— Na  17. 


616;  27  N.  Y.,  282.  The  insured 
was  not  bound  to  furnish  proof  of 
his  interest.     5  Lansing,  545. 

Upon  the  trial  the  defendant  pro- 
duced doctora  who  had  attended  Ter- 
ence Grattan  and  his  mother,  and 
offered  to  prove  by  them  that  cer- 
tain answers  which  had  been  given 
by  the  insured  to  interrogatories  con- 
tained in  the  application  in  refer- 
ence to  the  disease  of  which  she  died, 
and  his  own  previous  health  were  un- 
true. 

The  knowledge  of  these  witnesses 
had  been  obtained  while  attending  the 
motlier  and  son  as  physicians. 

A  large  number  of  questions  were 
asked  to  obtain  the  information  sought 
after,  to  each  of  which  plaintiff  inter- 
posed the  objection  that  the  evidence 
sought  tended  to  disclose  privileged 
communications  and  information  ob- 
tained while  acting  in  a  professional 
capacity. 

The  referee  sustained  the  objec- 
tions and  excluded  all  evidence  of 
this  character,  and  the  defendant 
excepted. 

Ileld^  That  such  evidence  was  prop- 
erly excluded  by  the  referee.  3  R. 
S.  (6th  ed.),  671,  §  119 ;  §§  831-836 
of  the  Code  of  Procedui'e ;  5  Hun,  1 ; 
67  N.  Y.,  185. 

The  defendant  upon  the  trial  sought 
to  use  the  letters  of  some  of  these 
physicians  upon  the  subject  of  their 
proposed  examination,  which  had  been 
excluded  by  the  referee,  and  the  fact 
that  one  of  these  lettei-s  was  w^ritten 
and  addressed  to  the  plaintiff,  and 
delivered  to  the  agent  of  the  defend- 
ant, was  urged  as  establishing  its  com- 
petency. 

Ilddy  That  the  evidence  was  prop- 
erly excluded ;  it  was  at  most  a  state- 
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ment  of  a  third  person,  not  verified, 
hearsay  and  incompetent. 

The  application  and  the  statements 
therein  contained  were  the  basis  of 
and  a  part  of  the  policies  of  insur- 
ance ;  the  policies  by  their  terms 
make  the  statements  material  to  the 
risks  assumed,  and  if  any  of  the 
statements  are  untrue  this  avoids  the 
policies,  although  such  statements 
were  made  in  good  faith  and  in  the 
belief  of  tJieir  truth.  61  N.  Y.,  571 ; 
60  How.  Pr.,  367  ;  63  N.  Y.,  404. 

Defendant  alleged  in  its  answer 
that  the  statement  in  the  application 
for  insurance  that  Ellen  Grattan,  the 
mother  of  the  insured,  had  died  of 
intermittent  fever  after  child-birth 
was  untrue  ;  that  she  had  really  died 
of  consumption. 

Hdd^  That  tlie  burden  of  proving 
these  allegations  was  upon  the  de- 
fendant. 92  U.  S.,  377 ;  61  N.  Y., 
79.  In  the  absence  of  proof  other 
than  the  policies,  applications,  and 
proof  of  loss,  the  referee  was  justified 
in  finding  that  she  died  as  stated  in 
the  application. 

Judgment  afiirmed  with  costs. 

Opinion  by  Tappan^  J. ;  Learned^ 
P.  J.y  and  Boardman^ «/.,  concur. 


ACTION.    REVIVOR. 
N.  Y.  Court  of  Appeals. 
Cregin,  respL,  v.    The    Brooklyn 
Cross-town  RR.  Co.,  ajjplt. 
Decided  November  12,  1878. 

An  ftctlon  brought  by  a  husband  to  recover 
damages  for  loss  of  services  of  his  wife,  and 
for  medicines,  &o.,  paid  for  by  him  by  rea- 
son of  an  injury  to  the  wife,  alleged  to  have 
been  caused  by  defendant's  negligence,  in- 
volves the  pecuniary  rights  and  interests  of 
the  plaintiff,  and  survives  to  his  personal 
representatives. 

The  fact  that  the  oomplaint  also  alleges  that 


'plaintiff's  personal  comfort  has  been  inter* 
f  ered  with  does  not  deprive  his  representa- 
tives of  their  remedy  for  the  pecuniary  in- 
juries sustained  by  him. 

This  action  was  brought  by  a  hus- 
band, claiming  damages  for  loss  of 
service,  society,  and  comforts,  and  for 
medicines,  necessaries,  and  tlie  ser- 
vices of  physicians  paid  for  by  him, 
because  of  an  injury  to  the  wife, 
alleged  to  have  been  caused  by  the 
negligence  of  defendant  Plaintiff 
died  while  the  action  was  pending, 
and  a  motion  was  made  to  revive  the 
action.  The  motion  was  granted  by 
the  Special  Term,  and  affirmed  at 
General  Term,  and  an  appeal  was 
taken  to  this  Court 

Winchester  JSritton^  for  applt 
J.  Warren  Lawtorij  for  respt 
Held^  That  the  motion  was  prop- 
erly granted  ;  that  tlie  injury  was  a 
wrong  done  to  the  rights  and  inter- 
ests of  the  husband ;  that  he  had  a 
right  to  his  wife's  services,  and  any 
wrong  by  which  he  was  deprived  of 
them  or  put  to  expenses  on  account 
thereof,  was  a  wrong  done  to  his 
rights  and  inteiests  ;  that  his  pecuni- 
ary rights  and  interests  were  involved, 
and  the  iaction  survived  (2  R.  S.,  447, 
§§  1,  2),  being  without  the  exceptions 
contained  in  the  statute.  19  N.  Y., 
464,  468,  474. 

Also  held,  That  the  fact  that  the 
complaint  alleged  that  plaintiflPs  per- 
sonal comfort  was  interfered  witli,  in 
addition  to  the  injury  to  his  pecuniary 
interests,  should  not  deprive  his  rep- 
resentatives of  their  remedy  for  the 
pecuniary  injuries  sustained  by  him, 
nor  can  it  be  laid  down  as  a  rule 
applicable  to  all  cases  that  in  such  a 
case  the  injury  to  the  personal  feelings 
and  comfort  of  the  husband  is  the 
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gravamen  of  the  wrong  and  the  pecn- 
Diary  injury  a  mere  incident,  of  which 
the  law  will  not  take  notice  independ- 
ently of  the  former. 

Where  an  injury  is  done  to  the  per- 
son of  a  plaintiff,  the  pecuniary  dam- 
age sustained  thereby  cannot  be  so 
separated  as  to  constitute  an  inde- 
pendent cause  of  action,  and  when  by 
the  terms  of  the  statute  such  a  cause 
of  action  abates,  the  character  of  the 
damages  caimot  save  it ;  bat  where 
the  cause  of  action  is  not  one  of  those 
enumerated  in  the  statute,  the  chamc- 
ter  of  the  damages  may  control  the 
question  whether  there  is  an  injury 
to  the  rights,  property,  or  interests  of 
the  plaintiff. 

Order  of  General  Term,  affirming 
order  of  Special  Term,  affirmed. 

Opinion  by  RapaUo^  J.  All  con- 
cur, except  Miller  and  Earl^  JJ.^ 
absent 


FRAUD.    USAGE. 

N.   Y.   Supreme   Court.      General 
Term.     First  Dbpt. 

The  People's  Bank  of  the  City  of 
New  York,  appltj  v.  Orlando  M.  Bo- 
gar  t  et  al.,  reapts. 

Decided  December  13, 1878. 

Gominerdal  paper  was  issued  by  Duncan, 
Sherman  So  Go',  in  the  form  of  drafts  on  D. 
S.  &  Co. ,  signed  bj  one  Buigess.  B.  was 
merely  a  derk  in  the  employ  of  D.,  S.  & 
Go.,  and  had  no  funds  with  them  upon 
which  he  could  draw.  D.,  S.  <&  Go.  accept- 
ed the  drafts  which  came  rightfully  into 
defendants'  possession.  Defendants'  note- 
brokers  sold  them  to  plaintiff  at  a  discount 
of  6  per  cent,  for  the  time  the  drafts  had 
to  run,  without  disclosing  the  relations  of 
Burgess  to  Duncan,  Sherman  &  Co.,  or  any- 
thing as  to  the  character  of  the  paper. 
Hdd,  That  this  was  not  such  a  suppression 
of  facts  by  defendants  asgaye  to  the  plaintiff 


a  right  of  action  against  them  for  damages 

for  fraud. 
Where  fraud  is  the  basis  of  the  complaint  a 

recoveiy  cannot  be  had  as  for  a  breach  of 

contract 
No  custom  in  the  sale  of  any  particular  goods 

can  control  the  general  rules  of  law.. 

Appeal  from  judgment  dismissing 
plaintifPs  complaint. 

Action  to  recover  damages  for  an 
alleged  fraud  by  defendants  in  the 
sale  of  certain  acceptances  drawn  by 
one  Alexander  Burgess  upon  Dun- 
can, Sherman  &  Co.,  at  the  time  a 
.firm  of  bankers  in  the  city  of  New 
York,  and  accepted  by  them-.  The 
evidence  upon  the  trial  established 
the  following  facts :  That  on  or  about 
the  20th  day  of  July,  1875,  the  plain- 
tiff, a  bank  of  discount  and  deposit, 
received  a  letter  from  the  defend- 
ants, note-brokers,  informing  them 
that  they  had  purchased  $70,000  of 
the  acceptances  of  Duncan,  Sherman 
&  Co.  at  a  certain  price,  and  would 
sell  them  at  a  certain  rate  therein 
mentioned ;  that  Mr,  Ilunter,  plain- 
tiff's president,  in  response  to  the  let- 
ter, went  to  the  office  of  the  defend- 
ants on  the  same  day  and  bought 
$15,000  of  the  acceptances,  and  went 
again  on  the  2l8t  of  July  and  bought 
$15,000  more,  and  on  the  next  day 
went  again  and  purchased  $5,000 
additional  ;  that  the  plaintiff  dis- 
counted the  paper  at  the  rate  of  6 
per  cent  interest  per  annum  for  the 
time  the  paper  had  to  run,  and  paid 
therefor,  in  all,  the  sum  of  $34,455.- 
83 ;  that  plaintiff  did  not  know  Alex- 
ander Burgess,  the  drawer,  nor  did 
they  have  any  knowledge  of  the  man- 
ner in  which  the  paper  had  been  is- 
sued. 

That  about  a  week  after  the  pur- 
chase, Duncan,  Sherman  &  Co.  failed, 
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when  it  was  ascertained  that  Alexan- 
der Burgess,  who  appeared  as  the 
drawer,  was  a  clerk  in  Duncan,  Sher- 
man &  Co-'s  office,  at  a  salary,  hav- 
ing no  separate  business  of  his  own, 
and  no  business  relations  with  his  em- 
ployers other  than  as  a  clerk;  tliat 
Duncan,  Sherman  &  Co.'s  cashier 
prepared  the  drafts  in  the  form  in 
which  they  were  issued,  and  procured 
Eurgess'  signature  to  them  as  drawer, 
and  that  Burgess  knew  nothing  about 
the  making  and  issuing  of  the  paper 
and  had  nothing  whatever  to  do  with 
it  beyond  signing  it 

No  representations  were  made  by 
defendants  to  plaintiff  to  induce  the 
purchase  of  the  drafts,  other  than 
what  is  contained  in  the  letter  writ- 
ten by  defendants  to  plaintiff,  inform- 
ing them  that  they  had  "acceptances" 
of  Duncan,  Sherman  &  Co.,  which 
they  desired  to  sell. 

Various  questions,  however,  were 
asked  tending  to  establish  the  fact 
that  the  defendants  knew  the  relar 
tions  existing  between  Alexander 
Burgess  and  Duncan,  Sherman  & 
Co.,  and  were  therefore  well  aware 
of  the  fact  that  the  bills  of  exchange 
sold  by  them  to  the  plaintiff  were 
drawn  by  a  clerk  in  tlie  office  of  Dun- 
can, Sherman  &  Co.,  and  wei'e  to  be 
sold  for  the  benefit  of  the  acceptors. 

Plaintiff,  on  the  trial,  made  offers 
of  evidence  which  were  excluded,  for 
the  purpose  of  showing  usage  and 
custom  among  note-brokera  in  New 
York  City  to  establish  a  contract 
with  respect  to  the  paper  created  by 
ftuch  usage.  The  plaintiffs  complaint 
was  dismissed  on  the  trial. 

I/tUher  R,  Marshy  for  applt. 

TF.  A.  Butler,  for  respts. 

Heldy  The  mere  suppression  of  the  I 


fact  that  Burgess  was  a  clerk  of  Dun- 
can, Sherman  &  Co.,  and  was  used 
by  them  for  the  purpose  of  creating 
bills  of  exchange  in  form,  was  not 
such  a  fraud  as  gives  the  plaintiff  a 
right  of  action. 

The  suppression  at  most  only  af- 
fected the  form  of  the  paper,  and 
not  its  validity  as  a  legal  instrument. 
It  seems  very  clear  that  plaintiff  re- 
lied, in  purchasing  the  paper,  upon 
the  solvency  of  Duncan,  Sherman*  & 
Co.,  and  there  is  nothing  in  the  case 
which  shows  defendants  suspected 
their  insolvency. 

In  the  sale  of  commercial  paper 
there  is  no  implied  warranty,  except, 
1st.  that  the  paper  is  genuine,  and 
the  seller  has  a  good  title  and  right 
to  transfer  the  instrument  by  deliv- 
ery. 2d.  That  he  has  no  knowledge 
of  any  fact,  which,  if  proved,  would 
show  the  instrument,  if  originally 
valid,  to  be  worthless,  either  by  fail- 
ure of  the  maker,  or  its  being  ali*eady 
paid,  or  from,  some  other  circum- 
stance, to  have  become  void  and  dis- 
charged. 37  Barb.,  476 ;  60  N.  Y., 
528. 

Neither  of  these  implied  warranties 
were  broken  by  the  defendants. 

Defendants  had  a  good  title  and  a 
right  to  transfer  by  delivery. 

The  paper  was  genuine,  that  is, 
not  forged,  and  the  parties  were  real 
parties  who  were  liable  upon  the 
drafts,  and  it  does  not  appear  de- 
fendants had  knowledge  of  anything 
which,  in  fact,  or  by  operation  of  law, 
would  invalidate  the  paper.  Had 
Duncan,  Sherman  &  Co.,  or  the 
drawer,  been  able  to  pay,  plaintifPs 
innocent  holder  could  have  recovered 
the  amount  of  the  drafts.  • 

The  exclusion  of  evidence  as  to  the 
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cnstom  of  note-brokers  and  purchas- 
ers in  regard  to  dealing  in  that  class 
of  paper,  and  what>  an  acceptance 
was  understood  to  be  or  import,  or 
what  such  dealers,  when  they  are 
called  upon  to  purchase  that  class  of 
paper,  understand  that  they  .are  pur- 
chasing, and  kindred  matters,  was  cor- 
rect. 

No  implied  warranty  can  be  grafted 
on  the  transaction  in  relation  to  the 
paper  by  evidence  of  any  local  nsage 
or  custom,  as  to  what  acceptances  are 
nnderetood  to  be  in  the  commercial 
community  of  New  York  City. 

No  custom  in  the  sale  of  any  partic- 
ular goods  can  control  the  general 
rules  of  law.  14  Johns.,  816 ;  6  N. 
Y.,  95 ;  16  N.  Y.,  392 ;  115  Mass., 
614 

Furthermore,  where  fraud  is  the 
basis  of  a  complaint  a  recovery  can- 
not be  had  for  breach  of  contract 
Loss  V.  Mather,  57  N.  Y.,  108. 

Judgment  affirmed. 

Opinitm  by  Brady^  J.  /  TngaUsy 
J.y  concurs. 

Davis,  P.  J.  (dissenting),  says :  I 
think  it  is  a  fraud  for  which  the  law 
affords  redress  for  a  party  having 
possession  of  a  negotiable  instrument 
which  bears  on  its  face  every  appear- 
ance of  the  commercial  paper  which 
it  purports  to  be,  and  having  knowl- 
edge that  it  is  in  fact  not  such  paper, 
but  is  simulated  for  the  purposes  of 
sale,  to  sell  such  paper  to  another 
who  purchases  in  good  faith,  relying 
on  such  appearances,  without  disclos- 
ing to  such  purchaser  the  true  char- 
acter of  the  paper,  and  giving  him 
opportunity  to  decide  whether  or  not 
he  will  purchase  with  such  knowl- 
edge. 


MANDAMUS.     COMMON  CAR- 
RIER. 

N.  Y.   SuPBEMB   Court.      General 
Term.    First  Dept. 

The  People  ex  rel.  The  Walker 
Glass  Importing,  &c.,  Co.,  applt.y  v. 
Isaiah  C.  Babcock,  Treas'r  Adams 
Express  Co.,  respt. 

Decided  December  13, 1878. 

The  Court  wiU  not  imne  the  writ  of  mandft- 
mos  to  oompel  the  performance  of  an  act^ 
unleflB  the  relator  has  a  dear,  unquestioned 
rig^ht  to  have  the  specific  act  performed. 

The  writ  will  not  issue  where  the  party  seek- 
ing it  has  an  appropriate  remedy  at  common 
law. 

The  common  law  affords  a  party  aggrieved  by 
the  unwarranted  refusal  of  a  common  car- 
rier to  receive,  carry,  and  deliver  his  goods^ 
a  remedy  ample  and  appropriate  in  an  ao- 
tion  to  recover  damages  for  such  refusal. 

Appeal  from  an  oi*der  of  the  Spe- 
cial Term,  denying  a  motion  for  an 
alternative  writ  of  mandamus. 

The  relator  songht  to  obtain  the 
writ  of  mandamas  to  compel  the  re- 
spondent to4:^ceive,  carry,  and  deliver 
glass  for  him,  under  the  responsibility 
imposed  apon  common  carriei-s  by  the 
common  law. 

It  appeared  by  the  moving  affidavit 
that  respondent  had  been  engaged  in 
the  express  business  since  185^,  car- 
rying glass  and  other  fragile  articles, 
uniformly  upon  tlie  terms  expressed 
in  the  printed  receipt  offered  to  the 
relator,  and  for  the  relator  himself 
for  the  last  four  yeai*s,  and  that  the 
terms  prescribed  in  the  receipt  are 
substantially  the  same  as  the  terms 
on  which  six  of  the  principal  express 
companies  have  for  a  long  time  and 
still  carry  this  class  of  wares,  and 
have  never  publicly  professed  to  carry 
otherwise. 

II.  O.  Southworthy  for  relator. 
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C,  A.  Seward  and  Chas.  M.  Da 
Costay  for  respt 

Heldj  The  remedy  which  the  rela- 
tor Bonght  to  avail  himself  of  is  ex- 
ceptional and  extraordinary,  and,  as 
applicable  to  the  facts  of  this  case, 
without  precedent. 

The  Court  will  not  issue  the  writ 
of  mandamus  to  compel  the  perform- 
ance of  an  act,  unless  the  relator  has 
a  clear  and  unquestioned  right  to 
have  the  specific  act  performed.  64 
N.  T.,  600. 

We  do  not  think  the  facts  appear- 
ing by  the  affidavits  make  a  case  of 
clear,  unquestioned  right  in  the  rela- 
tor to  have  his  glass  carried  under  the 
strict  and  unqualified  liability  of  the 
common  carrier. 

Furthermore,  a  mandamus  will  not 
issue  where  the  party  seeking  it  has 
an  appropriate  remedy  at  common 
law.    64  N.  Y.,  627. 

We  think  tlie  common  law  affords 
a  party  aggrieved  by  the  unwarranted 
i*efusal  of  a  common  carrier  to  re- 
ceive, carry,  and  deliver  his  goods,  a 
remedy  ample  and  appropriate,  in  an 
action  to  recover  damages  for  such 
refusal. 

Opinion  by  P otter y  J.;  Ingdlhy 
J.y  concurs  in  the  result. 


EXECUTORS.   NEGOTIABLE 

PAPER. 
n.  t.  supkemb  coubt.      gsneral 
Term.    Thisd  Deft. 
Benjamin  F.  Van  Zandt,  respt,j  v. 
Ephraim  Myers  ex'r.,  &c.,  appU. 
Decided  November,  1878. 

Bzecaton  and  administraton  cannot  incur 
debts  against  the  estate  they  represent, 
save  in  cases  where  the  inoorring  of  some 
expense  is  absolutely  necessary  for  the  pre- 
■eryation  of  the  property  or  fund  held  or 


claimed  by  them  in  their  representatiTe 
capacity. 
Defendant,  &ree  years  after  the  death  of  his 
testatrix,  purchased  horses  of  plaintiff,  rep. 
resenting  at  the  time  that  he  x^^rohased 
them  for  the  estate,  to  work  on  the  farm 
and  stone  quarry  thereon,  and  that  the 
estate  was  good,  and  would  be  holden  foe 
payment.  Plaintiff  sold  the  horses  on  the 
faith  of  these  representations,  and  reoeiyed, 
as  the  obligations  of  the  estate,  notes  signed 
by  defendant  as  executor.  In  an  action  on 
the  notes,  Hdi^  That  the  notes  were  against 
the  defendant  personally,  and  not  as  execu- 
tor ;  that  they  did  not  satisfy  the  debt,  but 
in  case  of  their  non-payment  plaintiff  might, 
on  surrendering  them,  resort  to  the  original 
indebtedness,  and  that  the  contract  of  pur- 
chase was  made  by  the  defendant  person- 
ally, uuid  did  not  bind  the  estate  or  create  a 
charge  on  the  assets  in  his  hands. 

Appeal  fmm  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  to  recover 
of  the  defendant,  as  executor  of  the 
estate  of  Sabrina  Myers,  deceased, 
the  amount  of  two  promissory  notes, 
signed  by  the  defendant  as  '^  execu- 
tor,'' payable  to  the  order  of  the 
p1aintiff~~one  for  $63,  dated  March 
20,  1875,  payable  in  eight  mouths, 
and  the  other  for  $63,  dated  April  12, 
1875,  and  payable  in  six  months,  each 
with  interest.  The  notes  were  exe- 
cuted nearly  three  years  after  the 
death  of  the  testatrix,  and  were  given 
in  payment  for  two  horses  purchased 
by  the  defendant  of  the  plaintiff. 
The  plaintiff  by  his  complaint  asked 
for  judgment  for  the  amount  of  the 
notes,  with  interest,  and  that  the 
estate,  both  personal  and  real  of  the 
testatrix,  be  charged  with  the  pay- 
ment thereof. 

The  case  was  referred  to  a  referee, 
to  hear  and  determine.  Ko  evidence 
was  introduced  by  the  defendant,  ex- 
cept a  certified  copy  of  the  will  of 
the  testatrix. 
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The  referee  fonnd  as  facts,  that  in 
March,  1875,  the  defendant,  claiming 
to  act  under  the  authority  and  by  vir- 
tue of  the  power  vested  in  hira  by 
the  will,  and  in  the  ^^  capacity  afore- 
said," purchased  of  the  plaintiff  two 
horses  for  $63  each,  and  made,  signed, 
and  delivered,  as  executor  of  said 
will  to  the  plaintiff,  the  notes  in  suit ; 
that  when  said  notes  became  due, 
tliere  were  no  funds  of  said  defend- 
ant, or  of  said  estate,  at  the  place  of 
payment,  to  meet  and  pay  them,  and 
^  that  they  are  both  long  past  due,  and 
•unpaid,  and  one  of  tliein  protested ; 
that  tlie  plaintiff  did  not  receive  such 
notes  in  payment,  except  as  set  forth 
in  the  report ;  that  previous  to  said 
sale  and  purchase  the  defendant 
stated  and  represented  to  the  plain- 
tiff that  he,  the  defendant,  "  was  exec- 
utor of  the  estate  of  his  deceased 
wife,  and  wanted  the  horses  for  the 
use  and  benefit  of  said  estate,  and  to 
work  upon  the  farm,  and  in  the  stone 
quarry  thereon  ; "  that  he  also  made 
statements  as  to  the  value  of  the  estate, 
and  the  incumbrances  upon  it,  and 
said  he  would  give  executor's  notes 
for  the  horses ;  that  the'  estate  was 
good,  and  would  be  holden  for  pay- 
ment, and  that  his  individual  note 
was  worthless ;  that  the  plaintiff  sold 
and  delivered  said  hoi*ses  to  the 
defendant,  relying  upon  ^  said  repre- 
sentations, and  took  and  received  the 
notes  as  the  obligations  of  said  estate ; 
and  the  defendant,  at  their  execution 
and  delivery,  intended  to,  and  did  in 
fact  bind  said  estate  for  their  pay- 
ment ;  that  the  word  "  executor,*' 
after  the  signature  to  said  notes,  was 
not  added  as  mere  description  of  the 
pei-stui,  but  for  the  purpose  and  with 
the  intent  to  show  that  the  estate  of 


Sabrina  Myers  deceased  was  held 
and  bound  for  their  satisfaction ; 
that  said  horses  were  bought  for, 
and  used  upon  the  farm  belonging  to 
and  for  the  use  and  benefit  of  said 
estate,  were  necessary  in  the  care  and 
management  thereof,  and  for  the 
business  and  purposes  of  the  trust 
as  created  under  said  will ;  that  the 
defendant's  individual  note  was 
woithless,  and  he  individually  insol- 
vent. And  as  conclusions  of  law,  he 
found  and  reported  that  the  plaintiff 
was  entitled  to  judgment  for  the 
amount  of  the  notes,  against  the  de- 
fendant as  executor  and  trustee  of,  and 
against  the  pei*sonal  and  real  estate  of 
the  testatrix,  which  was  adjudged  a 
lien  upon,  and  judgment  upon  said 
estate,  and  the  same  was  charged 
with  the  payment  thereof.  Judg- 
ment being  entered  accordingly,  tlie 
defendant  appealed. 

A.  H,  Sewdly  for  applt 

C.  IL  Oraham^  for  respt. 

Udd^  That  the  notes  wei-e  against 
the  defendant  personally,  and  not  as 
executor. 

That  the  addition  of  "  executor " 
to  his  signature  did  not  alter  their 
legal  effect.  Nor  were  they  in  satis- 
faction of  the  debts  for  whicli  they 
were  given ;  that  their  only  effect 
was  to  postpone  the  time  of  payment 
of  the  original  indebtedness,  and  not 
having  been  paid  when  due,  the 
holder  might  then  resort  to  the  origi- 
nal indebtedness  on  sun-endoring  the 
notes. 

That  the  defendant,  as  executor, 
had  no  right  to  buy  hoi*ses,  and 
charge  the  estate  with  the  price 
agreed  to  be  paid. 

Executors  or  administrators  cannot 
incur  debts  against  the  eitate  they 
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represent.  This  rnle  is  without  ex- 
ception, save  in  cases  where  the  in- 
curring of  some  expense  is  absolutely 
necessary  for  the  preservation  of  the 
prfjperty  or  fund,  held  and  claimed 
in  their  representative  capacity. 

That  the  contract  of  purchase  was 
made  by  the  defendant  personally, 
and  did  not  bind  the  estate  or  create 
a  charge  upon  the  assets  in  his 
hands. 

That  the  judgment  of  the  referee 
was  doubly  erroneous  (1)  in  declaring 
the  debt  of  the  defendant  a  charge 
upon  the  property  devised  by  the 
testatrix  to  her  children  ;  and  (2)  in 
adjudging  the  plaintifp's  claim  to  be  a 
debt  against  the  estate  which  the  de- 
fendant represented. 

Judgment  revei*s«d9  and  new  trial 
granted. 

Opinion  by  BockeSj  J. ;  Learned 
P.  e/.,  and  Boardman^ «/'.,  concurring. 


NEGLIGENCE.    COLLECTING 

AGENT. 
N.  Y.  SupBEMB  Court.  General 
Term.  First  Dept. 
Tlie  Fii-st  National  Bank  of  Mead- 
ville,  Pa.,  respt^  v.  The  Fourth  Nation- 
al Bank  of  the  City  of  New  York, 
applt. 

Decided  December  13, 1878. 

The  defendants,  collecting  agents  of  plaintiff, 
received  from  plaintiff  a  sight  draft,  drawn 
by  the  Crawford  Co.  Bank,  Pa.,  on  a  New 
Tork  firm,  on  March  24,  1866  (Saturday), 
after  business  hours,  for  collection.  On  the 
morning  of  March  2()Ch  defendant  present- 
ed the  draft  to  the  drawees  for  payment 
and  received  from  the  drsiwees  their  check 
on  their  New  Tork  bank  for  the  amount. 
Defendant  did  not  present  the  check  for 
certification  or  payment  on  the  day  they  re- 
ceived it.  The  check  would  have  been  paid 
if  presented  at  any  lime  on  the  26th.  On 
the  27th,  when  the  check  was  presented, 


payment  was  refused.  The  drawees  failed 
on  the  27th,  overdrawn  ai  their  bank. 
Hdd,  The  defendant  was  guilty  of  negligCDoe 
in  not  presenting  the  check  on  the  26th  for 
certificatioii  or  payment,  and  are  liahle  for 
the  loas  oocaai<Hied  therebiy. 

Appeal  from  judgment  on  report 
of  a  referee. 

Action  to  recover  for  damages  bj 
reason  of  the  alleged  negligence  of 
defendant  in  not  presenting  a  check 
for  certification  or  payment. 

The  following  facts  were  found  by 
the  referee : 

The  National  Bank  of  Crawford 
Co.,  Pa.,  drew  a  sight  draft  on  CoU 
ver,  Peini  &  Co.,  of  New  York,  to 
pay  to  the  order  of  plaintiff  $6,000, 
and  for  full  value  delivered  said  draft 
to  plaintiff. 

The  said  draft  was  dated  March 
22, 1866.  That  at  the  date  of  said 
draft  and  for  some  time  previous,  de- 
fendant had  been  the  collecting  agent 
for  plaintiff  in  New  York. 

On  March  22,  1866,  plaintiff  for- 
warded said  draft  to  defendant  for 
collection,  and  the  draft  was  received 
by  defendant  after  business  hours  on 
Saturday  March  24,  1866. 

The  defendant  presented  the  draft 
for  payment  to  the  drawees  C,  P.  & 
Co.,  on  the  morning  of  March  26, 
1866,  and  received  for  it  a  check  of 
Culver,  Penn  &  Co.,  dated  that  day 
for  $6,000,  upon  the  Third  National 
Bank  of  New  York,  the  bank  where 
C,  P.  &  Co.  kept  their  account. 

The  Third  National  Bank  certified 
or  paid  all  of  C,  P.  &  Co.'s  checks 
presented  on  March  26th  by  arrange- 
ment, although  C,  P.  &  Co.'s  ac- 
count was  overdrawn  when  the  check 
was  given  defendant. 

The  check  on  the  Third  National 
Bank  given  by  Culver,  Penn  &  Co, 
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to  the  defendants  on  the  26th  of 
March,  1866,  for  the  di-aft  of  plain- 
tifiFs,  was  not  presented  on  that  day  to 
the  Third  National  Bank.  It  was 
sent  in  through  the  Clearing  House 
of  the  New  York  banks,  with  the  ex- 
changes between  the  defendants  and 
the  Third  National  Bank,  and  was. 
thus  presented  to  the  Third  National 
Bank  on  the  27th  of  March.  Pay- 
ment of  the  check  was  then  refused 
by  the  Third  National  Bank. 

The  defendants  then  returned  the 
check  to  C,  P.  &  Co.,  and  received 
back  from  them  the  said  draft  for 
$6,000.  The  draft  was  then  again 
presented  and  payment  was  not  made 
and  the  draft  was  protested,  and  no- 
tice thereof  duly  given  to  the  Craw- 
ford Co.  National  Bank,  and  all  par- 
ties to  the  di*aft.  Since  March  27, 
1866,  C,  P.  &  Co.  have  been  utterly 
insolvent. 

That  on  March  26, 1866,  the  Craw- 
ford Co.  National  Bank  had  on  de- 
posit with  C,  P.  &  Co.,  money  exceed- 
ing $6,000  to  meet  its  drafts. 

The  referee  gave  judgment  to  the 
plaintiff  for  the  amount  of  the  check 
with  interest. 

MilieTj  Feet  <&  Opdyke^  for  applt. 

Scudder  <&  Carter,  for  respt. 

-HfeZfl?,  It  was  the  duty  of  the  de- 
fendants to  have  presented  the  check 
for  payment  or  certification  during 
the  business  hours  of  the  day  on 
which  it  was  made. 

We  think  the  fair  presumption 
from  the  facts  found  by  the  referee 
is,  thi^t  the  check  would  have  been 
paid  by  the  Third  National  Bank  if 
it  had  been  presented  oh  the  day  it 
was  given. 

The  case  of  Smith  v.  Miller,  43  N. 
Y.,  ITl;  52  N.  Y.,  545,  which  it  is 
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our  duty  to  follow,  leads,  wo  think,  to 
ati  affirmance  of  the  judgment. 

Judgment  affirmed. 

Opinion  by  Davis,  P,  J;  Brady 
and  IngaUs,  JJ.,  concurring. 

TONNAGE.    MARINE  INSU- 
RANCE. 

N.  Y.   Supreme  Court.      Geneel^j. 
Term.     First  DicKr. 
Frederick    Reck,    aj>plt.,   v.    Tlie 

Phoenix  Insurance  Company,  resj^t. 

Decided  December  13, 1878. 

The  registered  tonnage  of  vessels  is  purely  a 
subject  of  federal  regulation,  and  not  at  Ul 
dependent  upon  or  controlled  bjr  the  legisla- 
tion of  the  several  States. 

The  word  tonnage  when  applied  to  ships  sig- 
nifies the  internal  cubical  capacity  in  tons 
of  one  hundred  cubic  feet  each. 

In  the  absence  of  statutory  prescription  con- 
trolling the  question,  it  in  open  to  show  the 
meaning  of  the  word  "  ton  "  as  established 
by  commercial  usage. 

Appeal  from  judgment  dismissing 
plaintiff's  complaint. 

Action  upon  a  policy  of  insurance 
made  by  the  defendant  at  the  city  of 
New  York,  on  the  ship  Elise  Ruger, 
insuring  her  in  the  sum  of  $5,000. 

The  policy  contained  the  following 
provisicm :  "  warranted  not  to  load 
more  than  her  registered  tonnage, 
with  lead,  marble,  coal,  or  iron,  on 
any  one  passage.^' 

The  plaintiflf  was  non-suited  upon 
the  ground  that  the  warranty  not  to 
load  more  than  her  registered  ton- 
nage, &c.,  had  been  broken,  inas- 
much as  she  had  on  board  at  New 
York,  when  she  sailed,  nine  hundred 
and  one  tons  of  two  thousand  two 
hundred  and  forty  pounds  each, 
amounting  to  nine  hundi*ed  and 
ninety-two  tons  of  two  thousand 
pounds  each.  The  vessel  was  loaded 
with  coal,  and  lost  on  her  voyage  to 
Japan. 
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The  Court  below  held  that  the 
warranty  in  the  policy  that  the  cargo 
of  the  ship  should  not  exceed  her  re- 
gistered tonnage  was  to  be  construed 
by  the  statute  of  the  State  of  New 
York,  2  R  S.,  6th  ed.,  p.  807,  regu- 
lating the  standards  of  weights  and 
measures,  and  providing  as  to  weight 
that  a  ton  shall  consist  of  two  thou- 
sand  pounds. 

And  the  Court  rejected  various 
offers  of  parol  evidence  to  show  usage 
or  custom  in  such  cases,  and  held  in 
sabstance  that  the  statute  of  this 
State,  fixing  the  standards  of  weights 
and  measures  and  defining  a  ton  to 
be  two  thousand  pounds,  controlled 
the  contract  of  insurance  in  this  case. 

J,  A.  Shaudy^  for  applt. 

Ja%,  A.  Bldckj  for  respt. 

Ileld^  The  registered  tonnage  of 
vessels  is  ascertained  by  rules  pro- 
vided by  Act  of  Congress,  and  the 
word  tonnage  in  this  country,  when 
applied  to  ships,  signifies  the  internal 
cubical  capacity  in  tons  of  one  hun- 
dred cubic  feet  each,  to  be  ascertained 
in  the  manner  prescribed  by  Con- 
gress. Inman  Steamship  Co.  v.  Tin- 
ker, 94  U.  S.,  243 ;  U.  S.  Rev.  Stat, 
§  4153. 

The  registered  tonnage  of  vessels 
is  purely  a  subject  of  federal  regula- 
tion, and  not  at  all  dependent  upon, 
or  controlled  by,  the  legislation  of  the 
several  States. 

A  contract  therefore  which  adopts 
"the  registered  tonnage"  of  a  ship 
as  the  limit  to  which  her  cargo  shall 
be  subjected,  must  be  construed  as 
having  reference  to  the  laws  of  Con- 
gress, and  as  meaning  such  weight 
per  ton  as  is  recognized  by  those 
laws,  or  by  established  commercial 
usage  at  the  time  those  laws  provid- 


ing for  registration  were  enacted, 
otherwise  the  registered  tonnage  of 
vessels  would  be  a  variable  quantity, 
dependent  upon  the  statutes  of  the 
several  States,  or  upon  the  usages  or 
customs  of  different  localities  iu  the 
absence  of  statutes. 

We  think  the  Court  erred  in  reject- 
ing evidence  of  commercial  usage  as 
to  what  was  understood  by  the  term 
ton.  It  was  not  the  intent  of  our 
statute  to  afPect  the  registered  tonnage 
of  sea-going  vessels. 

In  the  absence  of  any  statutory 
prescription  controlling  the  question, 
it  was  open  to  show  the  established 
commercial  usage  upon  that  subject, 
and  the  evidence  was  improperly  ex- 
cluded. 

So  far  as  relates  to  imports,  the 
Act  of  Congress  of  Angnst  30, 1842, 
fixed  the  ton  at  twenty  hundred 
weiglit,  each  hundred  weight  being 
one  hundred  and  twelve  pounds  ;  and 
we  think  by  analogy,  if  there  be  no 
express  rule  on  the  subject,  and  we 
have  found  none,  the  same  rule 
should  apply,  and  it  should  be  held 
that  the  registered  tonnage  wa^not 
exceeded  in  this  case. 

Opinion  by  Davis,  P.  J. ;  IngaiU, 
e/.,  concurring. 


PLEADING..   ALLEGATION  OF 

PERFORMANCE.    WAIVER. 

N.  Y.  Common  Plbas.    General 

Term. 

Frank  S.  fidminster,  respt j  v.  Jones 
Cochrane,  applt 

Decided  December,  1878. 

Under  an  all^^tion  of  performanoft,  OTidenoe 
of  waiver  is  not  admiauble. 

Altbongh  an  amendment  would  baye  been  al- 
lowed at  tbe  trial  to  conform  to  the  en* 
denoe,  where  it  is  admitted  snbjeot  to  objeo- 
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tion  and  no  amendment  asked  for  or  made, 
it  is  sufficient  to  reverse  the  judgment. 
When  documentary  evidence  may  be  received 
in  a  Court  upon  the  argument  of  the  ap- 
peal, although  not  offered  on  the  trial  in  the 
Court  below. 

This  caase  of  action  depended  up- 
on the  tender  of  a  power  of  attor- 
ney duly  acknowledged  and  authen- 
ticated by  the  certificate  of  the  Court 
Clerk  of  Windsor  County,  Vt.,  au- 
thenticating the  signature  and  the 
ofiicial  character  of  the  notary  be- 
fore whom  the  acknowledgment  was 
made.  The  power  of  attorney  was 
not  so  authenticated,  and  on  the  trial 
before  a  jury  the  plaiutifE  attempted 
to  show  that  the  defendant  had  waived 
his  right  to  have  the  acknowledg- 
ment duly  authenticated  by  proving 
that  the  attorney  to  whom  the  defen- 
dant referred  him  after  examining  it 
raised  no  objection  to  it  but  said  it 
was  all  right.  This  the  plaintiff  tes- 
tified to,  subject  to  the  objection  of 
defendant  that  evidence  of  waiver 
was  not  admissible  nnder  an  alleo^a- 
tion  of  performance.  A  verdict  was 
given  for  the  plaintiff  and  defendant 
appealed. 

The   duly  auUienticated  acknowl- 
edgment was    offered   in   the  argu- 
ment at  the  General  Term. 
W.  j\f.  0*Dwyery  for  respt. 

Jo)ie8  Cochranj  for  applt. 

Hddj  That  this  was  a  case  of 
waiver  and  not  of  estoppel ;  Crawford 
v.  Lockwood,  9  How.,  547 ;  and  was 
like  the  case  of  Fleming  v.  Gilbert,  3 
Johns.,  528.  That  the  objection  to 
the  evidence  of  waiver  was  not  ad- 
missible under  an  allegation  of  per- 
formance. Oakley  v.  Merton,  11  N. 
T.,  26  ;•  Horley  v.  Black,  28  N.  Y., 
438,  443 ;  Crandall  v.  Clark,  7  Barb., 
172.    That  where  a  tender  is  pleaded 
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it  may  be  shown  that  the  formalities 
of  a  tender  were  dispensed  with. 
Holmes  v.  Holmes,  9  N.  Y.,  '525. 
But  that  is  not  applicable  to  this  case. 
That  the  excuse  could  not  be  proved 
as  it  was  not  pleaded,  and  that  as  the 
evidence  was  objected  to  it  was  sufli- 
cient  to  reverse  the  judgment.  That 
the  complaint  would  have  been 
amended  upon  the  trial  without  terms 
had  plaintiff  asked  it.  Horley  v. 
Black,  28  N.  Y.,  443.  That  it  did 
not  remove  the  diflSculty  by  offering 
it  duly  authenticated  at  the  argument 
and  then  asking  that  the  pleadings 
be  amended  to  con'espond  with  the 
evidence,  because  it  was  a  condition 
pi'ocedent  to  the  plaintiff's  right  of 
action.  That  if  the  plaintiff  had 
actually  tendered  the  certificate  be- 
fore suit  but  had  omitted  to  introduce 
the  certificate  in  evidence  at  the  trial, 
it  would  have  been  proper  to  produce 
it  at  General  Term  or  even  in  the 
Court  of  Appeals.  Bank  of  Charleston 
V.  Emeric,  2  Saudf.,  S.  C,  718. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion,  by  Van  Hoesejiy  J.  /  Daly^ 
Ch.  «/.,  concurred  in  result ;  Lar^e- 
morCy  c/.,  dissented. 


APPEAL. 

N.  Y.  Court  of  Appeals. 
Tucker,  resptj  v.  Leland,   impl'd, 
&c.,  applt 

Decided  November  12, 1878. 

An  appeal  will  not  lie  to  the  Court  of  Appeals 
from  an  order  of  General  Term,  xeYening 
an  order  of  Special  Term  setting  aside  a 
judgment  of  foreclosure  because  of  a  cleri- 
cal error  in  the  copy  complaint  attached  to 
the  judgment  roll  in  omitting  the  name  of 
a  party  from  the  prayer  for  defidenoy. 

This  was  aa  appeal  from  an  order 
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of  General  Term,  reversing  an  order 
of  Special  Term  setting  aside  a  judg- 
ment for  deticiency,  and  vacating  the 
judgment  in  an  action  for  the  fore- 
closure of  a  mortgage  becanse  the 
copy  of  the  complaint  attached  to  the 
judgment  roll  omitted  by  a  clerical 
error  the  name  of  the  appellant  Le- 
land  from  the  prayer  for  deficiency, 
and  because  one  F.  was  not  made  a 
party  defendant.  It  appeared  that  the 
mortgaged  premises  were  owned 
prior  to  August,  1877,  by  defendant 
L. ;  that  L.  conveyed  to  one  F.  About 
August  6,  1877,  plaintiff  commenced 
an  action  of  foreclosure,  making  L. 
and  F.  parties.  On  October  9, 1877, 
plaintiff  discontinued  said  action,  no 
deed  to  F.  appearing  on  the  record. 
On  August  30,  1877,  plaintiff  com- 
menced a  second  action  for  foreclos- 
ure, in  which  F.  was  not  made  a 
party.  On  October  9, 1877,  plaintiff 
recovered  judgment  of  foreclosure 
and  sale  by  default.  The  premises 
were  bid  in  at  the  sale  by  L.,  for 
$2,000.  On  January  5, 1878,  report 
of  sale  was  confirmed,  and  judgment 
of  deficiency  entered  against  L.  for 
$485.61. 

Henry  Smithy  for  applt 

Wm,  A.  McKinney^  for  respt. 

Ileld,  That  the  order  was  not  ap- 
pealable ;  that  the  questions  involved 
were  questions  of  practice  only  and 
not  reviewable  in  this  court;  that  the 
authority  of  the  General  Term  being 
superior  it  must  prevail. 

Appeal  dismissed. 

Per  curiam  opinion.  All  concur, 
except  Miller  and  Earl^  JJ.^  absent 
at  argument. 


REFERENCE.     PLEADINGS. 

N.  Y.   Supreme  Ooukt.      Gkkkbal 

Term.     Third  Dept. 

Grove  H.  Barnes,  respt.j  v.  Jeliial 
J.  West,  impPd,  aj>pU. 

Decided  November,  1878. 

A  reference  caimot  be  made  oompolBorUj  in 
an  action  txiable  by  the  Court  without  » 
jury,  unless  the  trial  wiU  require  the  ex- 
amination of  a  long  account. 

A  yerified  answer,  setting  up  the  defence  of 
usury,  cannot  be  stricken  out  as  sham. 

This  was  an  action  for  foreclosure  of 
a  mortgage.  An  answer  was  pat  in, 
setting  up  first,  usury,  and  second, 
fraud,  in  that  the  owner  of  the  equity 
of  redemption  had  represented  to  his 
grantee  West,  the  appellant  here,  that 
a  mortgage  on  the  premises  was  only 
for  $4,000,  when  in  fact  it  was  $5,000 ; 
and  that  this  was  stated  in  the  pres- 
ence of  the  holder  of  the  mortgage, 
the  plaintiff,  who  assented  to  the  state- 
ment ;  and  that  all  this  was  with  in- 
tent to  defraud. 

The  complaint  was  verified.  On 
motion,  tlie  Special  Term  made  an 
order  striking  out  the  defence  of 
usury  as  sham,  and  for  judgment  of 
foreclosure  for  $4,000,  unless  the  de- 
fendant should  consent  to  refer  the 
action  to  hear  and  decide.  The  de- 
fendant West  appeals. 

David  B.  HiUj  for  applt 

O,  L.  &mith^  for  respt. 

Hdd^  That  the  answer  being  veri- 
fied the  defence  of  usury  should  not 
have  been  stricken  out  either  abso- 
lutely or  on  a  contingency.  From 
the  language  of  the  order  it  is  difficult 
to  say  whether  this  defence  was  in- 
tended to  be  stricken  out  absolutely 
or  conditionally,  but  probably  the 
latter  was  meant.  Because  as  to  the 
other  defence  (which  was  only  partial) 
I  the  plaintiff  appears   to  have  been 
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entitled  to  judgment  to  the  extent  of 
$4,000,  on  the  answer  itself.  Assum- 
ing that  the  defendant,  by  consenting 
to  refer  (as  he  has  since  done),  has  re- 
lieved himself  from  the  striking  out 
of  the  usury  answer,  and  that  that 
whole  answer  is  in  the  case ;  the  ques- 
tion then  is  whether  in  such  an  action 
the  Court  can  compel  a  reference. 
If  the  Court  could  not  order  a  com- 
pulsory reference,  it  could  not  be 
right  to  force  the  defendant  to  accept 
sucdi  a  reference  by  directing  that  if 
he  did  not  his  verified  answer  should 
be  stricken  out.  Under  the  old  Code 
a  compulsory  reference  could  only  be 
ordered  when  the  trial  involved  the 
examination  of  a  long  account. 

The  second  sentence  of  §  1013  of 
the  present  Code  provides  that  in  an 
action  triable  by  tlie  Court  a  reference 
may  be  made,  as  prescribed  in  this 
section^  to  decide  the  whole  issue  or 
any  of  the  issues,  and  to  report  find- 
ings. It  is  claimed  by  the  respond- 
ent that  the  words  "as  prescribed 
in  this  §,"  refer  to  the  words,  "  The 
Court  may  of  its  own  motion,  &c.," 
in  the  fii-st  sentence  of  the  §.  Mis- 
construction  would  authorize  the 
Court  to  refer  any  action  triable  by 
the  Court.  To  give  the  Court  this 
power  to  refer  any  equitable  action 
without  the  consent  of  parties  would 
be  such  a  change  in  our  system  of  law 
that  we  do  not  think  it  was  intended. 
We  think  the  second  sentence  means 
only  that,  in  actions  involving  a  long 
account  and  triable  by  the  Court,  a 
compulsory  i*eferenco  may  be  ordered 
of  the  whole  issue  or  of  apart  of  the 
issues^  or  to  report  findings^  i&c.  The 
words  "  as  prescribed  in  this  section  " 
refer  only  to  the  clause  "  where  the 
trial  will  require  the  examination  of 


a  long  account."  For  these  reasons 
we  think  the  Court  had  no  power  to 
compel  a  referencie  in  this  case. 

Order  reversed  but  without  costs. 

Opinion  by  LeaVned^  P.J. ;  Board- 
man  and  Wesibrook^  JJ.^  concur. 


APPEAL. 
N.  Y.  CouBT  OF  Appeals. 
Verplanck,  rec'r.,   &c.,  appltj  v. 
Member  et  al.,  respts. 

Decided  November  12, 1878. 

The  legal  piesumption  is  that  the  General 
Term,  in  affirming  a  judgment  rendered  on 
a  trial  by  the  Court  without  a  juiy,  con- 
sidered the  facts  sufficiently-  to  arrive  at 
the  conclusion  that  the  judgment  was  right ; 
to  rebut  such  a  presumption  the  record 
should  show  that  such  was  not  the  case. 
The  opinion  of  the  Qeneral  Term  is  not  con- 
elusive  upon  the  question  whether  it  refused 
to  review  the  facta 

This  was  an  action  by  a  judgment 
creditor  to  set  aside  certain  sales  and 
mortgages  which  were  alleged  to  be 
fraudulent.  On  a  trial  before  the 
Court  without  a  jury  judgment  was 
given  for  the  defendants.  This  was 
affirmed  by  the  Gencjral  Term.  It  is 
now  claimed  that  the  General  Term 
refused  to  review  the  facts.  This 
does  not  appear  in  any  way  from  the 
record.  The  order  of  the  General 
Term  is  not  contained  in  it.  The 
opinion  of  the  General  Term  shows 
that  the  case  turned  upon  the  facts. 

Calvin  Frost  and  Wm.  W.  Badger ^ 
for  applt. 

Il&iiry  H.  Rustis^  for  rcspts. 

Held^  That  the  opinion  of  the  Gen- 
eral Term  is  not  entirely  conclusive 
upon  the  question  whether  it  refused 
to  review  tlie  facts,  and  the  legal  pre- 
sumption is  that  it  considered  the 
facts  sufficiently  to  arrive  at  the  con- 
clusion that  the  judgment  was  right 
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and  should  be  affirmed.  To  rebut 
such  a  presumption  tlie  record  should 
sliow  that  such  was  not  the  case,  and 
that  as  there  was  evidence  fully  suffi- 
cient to  support  tlie  findings  of  the 
said  Court,  the  judgment  could  not 
be  interfered  with. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendants,  af- 
firmed. 

Opinion  by  MiUer,  J.  All  con- 
cm*. 


PROMISSORY  NOTES. 
N.  Y.  Court  of  Appeals. 
Hays,  respty   v.   Hathorn    et   al., 
applts. 

Decided  October  1, 1878. 

To  entitle  a  party  to  sue  upon  a  promissory 
note  he  must  have  the  right  of  possession 
and  be  the  legal  owner;  such  ownership 
most  be  sufficient  to  protect  the  defendant 
upon  a  recovery  against  him  from  a  subae- 
qnent  action  by  the  assignor. 

Where,  in  an  action  upon  a  promissory  note 
indorsed  in  blank,  the  answer  denied  that 
plaintiff  was  the  legal  owner  or  holder 
thereof,  and  alleged  that  another  party  was 
the  real  party  in  interest,  and  the  owner  and 
holder,  Held,  That  defendants  had  a  right 
to  show  that  plaintiff  had  no  title,  legal  or 
equitable,  to  the  note. 

See  4  W.  Dig.,  438. 

This  was  an  action  npon  a  promis- 
sory note.  Defendants  denied  in  this 
answer  that  the  note  in  suit  was  ever 
transferred  to  plaintiff,  or  that  he  was 
the  legal  owner  or  holder  thereof. 
They  also  denied  that  plaintiff  was 
the  real  party  in  interest,  and  alleged 
that  the  Saratoga  Co.  Bank  was  the 
real  party  in  interest,  and  the  owner 
and  holder,  and  that  the  note  was 
duly  transferred  to  it  instead  of  to 
plaintiff.  Upon  the  trial,  plaintiff  pro- 
duced the  note,  which  was  payable  to 
the  order  of  defendant  H.,  and  in- 


doi-sed  in  blank  by  him.  Defendants 
offered  to  prove  the  facts  alleged  in 
their  answer.  This  evidence  was 
objected  to  as  immaterial,  and  ex- 
cluded. 

CAas.  S.  Lester  J  for  applts. 

John,  R»  PutnaiiXy  for  respt. 

Hddy  Error;  that  defendants  had 
a  right  to  show  that  plaintiff  had  no 
title,  legal  or  equitable,  to  the  note. 

Cummings  v.  Morris,  26  N.  Y., 
625^  City  Bk.  v.  Perkins,  29  Id,, 
554 ;  Brown  v.  Penfield,  36  Id.,  473 ; 
Allen  V.  Brown,  44  Id.,  228 ;  Eaton 
v.  Alger,  47  Id.,  345 ;  Sheridan  v. 
Mayor,  &c.,  68  Id.,  30 ;  and  Gage  v. 
Kendall,  15  Wend.,  640,  distinguished. 

It  is  ordinarily  no  defence  to  the 
party  sued  upon  commercial  paper 
to  show  the  transfer  under  which  the 
plaintiff  holds  it  is  without  considerar 
tion  or  subject  to  equities  l^etween 
him  and  his  assignor,  or  colorable  and 
merely  for  the  purpose  of  collection, 
or  to  secure  a  debt  contracted  by  an 
agent  without  sufficient  authority.  It 
is  sufficient  to  make  the  plaintiff  the 
real  party  in  interest  if  he  have  tlie 
legal  title  either  by  written  transfer 
or  delivery,  whatever  may  be  the 
equities  between  him  and  his  assignor, 
but  to  entitle  him  to  sue  he  must  now 
have  the  right  of  possession  and  be 
the  legal  owner ;  such  ownership 
must  be  sufficient  to  protect  the  de- 
fendant'upon  a  recovery  against  him 
from  a  subsequent  action  by  the  as- 
signor. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed, 
and  new  trial  ordered. 

Opinion  by  Hand^  J.  All  concur, 
except  Miller  and  JEarl,  JJ.^  absent. 
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EQUITABLE  ACTION. 
N.  Y.   SupsEME  CotJBT.     Genebal 
Term.     Thibd  Dept. 
The     Supervisors     of      Saratoga, 
appUs.y  V.  Ella  Deyoe  et  al.,  reepts. 

Decided  November,  1878. 

The  Bapervisors  passed  xesolatione  authoriz- 
ing  the  County  Treasurer  to  borrow  oertain' 
moneys  on  the  credit  of  the  county.  The 
treasurer  issued  notes  largely  in  excess  of 
the  amount.  Many  holders  commenced 
actions  thereon.  The  supervisors  then 
brought  this  action,  making  all  known 
holders  of  such  notes  parties,  and  alleged 
that  some  of  the  notes  were  valid  and 
others  yoid  ;  and  they  prayed  that  the  pro- 
secution  of  the  actions  be  enjoined,  that 
the  defendants  interplead,  the  valid  notes 
be  determined,  and  the  invalid  ones  sur- 
rendered. Upon  demurrer,  Held^  That  such 
an  action  could  not  be  sustained. 

The  complaint  alleged  certain  res- 
olutions of  the  Supervisors,  authoriz- 
ing the  County  Treasurer,  Henry  A. 
Mann,  to  borrow  $20,000  on  the 
credit  of  the  county ;  that  he  did 
borrow  thereunder  $140,000,  and  gave 
notes  therefor,  held  by  fifty  or  more 
different  persons ;  that  these  notes 
were  only  valid  up  to  $20,000 ;  that 
thirty-one  persons  had  commenced 
actions  on  their  respective  notes,  and 
that  the  others  intend  to  do  tlie 
same ;  that  plaintiffs  are  willing  to 
pay  $20,000,  but  they  are  unable  to 
ascertain  who  are  the  rightful  owners 
of  said  debt ;  that  it  will  require 
great  expense  and  a  long  examination 
to  a8cei*tain  which  of  the  defendants 
shall  be  paid ;  that  the  invalid  notes 
are  not  disting^uishable  from  the 
valid,  and  that  the  action  is  brought 
without  collusion  between  the  plain- 
tiffs, and  any  of  the  defendants. 
The  complaint  prayed  an  injunction 
against  the  prosecution  of  the  actions, 
an  interpleader  by  the  defendants, 


and  a  surrender  of  the  invalid  notes. 
All  known  holders  of  the  notes  were 
made  parties  defendant.  The  de- 
fendant Deyoe  demurred.  The  de- 
murrer was  sustained.  Plaintiffs  ap- 
peal. 

jb\  F,  BuZlardy  for  applts. 

Olin  A.  Martin^  for  respts.- 

Heldy  That  the  action  could  not  be 
sustained.  It  cannot  be  sustained  as 
a  bill  of  interpleader.  That  is  only 
allowed  where  the  plaintiff  makes  no 
claim  to  the  fund  in  dispute,  and  is 
ready  to  pay  it,  but  does  not  know  to 
whom  to  pay  it,  and  where  the  several 
defendants  claim  the  same  debt. 
Here  the  plaintiffs  deny  that  they 
owe  what  the  defendants  severally 
claim ;  and  the  defendants  do  not 
claitn  the  same  debt,  but  distinct  and 
several  debts.  Each  sues  upon  his 
own  note,  and  the  debt  it  represents 
is  not  the  debt  of  any  other  holder. 
There  is  no  common  fund  to  which 
each  defendant  lays  claim. 

Nor  will  the  action  be  supported  as 
a  bill  quia,  timet ^  for  the  alleged 
causes  of  action  are  upon  notes  which 
will  soon  be  barred  by  the  Statute  of 
Limitations.  Actions  are  already 
commenced,  and  upon  their  trial  that 
evidence  can  be  given  to  defeat  them 
which  is  sought  to  be  given  in  this 
action.  There  is  no  need  of  the 
stringent  remedy  of  compelling  a 
sun-enderof  the  notes  or  of  enjoining 
their  prosecution. 

The  action  cannot  be  maintained  as 
one  to  prevent  multiplicity  of  suits. 
Such  an  action  lies  where  several  de- 
fendants stand  in  the  same  relation  to 
the  plaintiffs,  assorting  severally  the 
same  right,  and  where,  for  instance, 
the  recovery  by  one  establishes  or 
should  establish  the  right  of  all  to  re- 
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cover.  But  here  the  plaintifPs  them- 
selves assert  that  some  should  I'ecover 
and  that  others  should  not. 

We  do  not  think  the  case  of  N.  Y. 
and  N.  H.  RR.  Co.  v.  Schuyler,  17  K 
Y.,  592,  and  34  K  Y,  30,  in  point. 
There  a  large  amount  of  spurious 
certificates  of  stock,  to  all  appearan- 
ces genuine,  had  been  issued.  They 
coutS  be  transferred  in  the  market, 
and  depreciated  the  value  of  the  gen- 
uine certificates.  And  they  might 
be  presented  to  the  company,  and  a 
transfer  demanded  at  any  distant  day. 
That  is  a  very  diflFerent  state  of  facts 
from  the  present,  where  an  agent  has 
exceeded  his  authority  and  has  issued 
certain  notes,  some  of  which  the 
principal  repudiates. 

Order  affirmed  with  costs. 

Opinion  by  Learned^  P,  J, ; 
Boardrnany  e/],  concurs.  Bockes^  e/., 
not  sitting. 


CONSPIRACY.    EVIDENCE. 

N.  Y.  Supreme  Couht.  General 
Term.     Third  Dept. 

The  People,  defts.  in  error ^  v.  An- 
son Gorham,^/^'.  in  error. 

Decided  November,  1878. 

Evidence  of  what  is  said  and  done  by  other 
oonspiratois  in  the  commission  of  a  crime  is 
admitted  against  the  persons  proseonted ; 
bat  it  must  be  limited  to  their  acts  and  dec- 
larations while  the  conspiracy  was  pending, 
and  in  furtherance  of  their  design ;  what 
was  said  by  them  before  or  afterward  is  not 
adnussible. 

The  corroboration  of  an  accomplice  ought  to 
be  as  to  some  fact  which  goes  to  prove  or 
disprove  the  offence  charged. 

The  prisoner,  jointly  with  one 
Warmier  and  one  Bowdish,  was  in- 
dicted for  burglary  in  the  third  de- 
gree, for  having  entei*ed  a  stable  and 
stolen  a  hoi*se  brush.      He  was  tried 


separately.  On  the  trial  Warmier 
was  the  principal  witness  for  the  Peo- 
ple. His  testimony  tended  to  show- 
that  he  and  Bowdish  with  the  prison- 
er's  consent  agreed  to  go  to  Guilfoi-d 
or  further  to  commit  some  robber}-, 
and  if  they  had  no  success  to  return 
to  Guilford  where  the  prisoner  was  to 
be,  and  probably  do  some  robbery 
there.  That  thereupon  the  prisoner 
and  Bowdish  started  ahead  of  him ; 
that  he  followed,  and  that  near  the 
stable  in  question  he  saw  the  prison- 
er's horse  in  the  road  ;  that  he  stopped 
and  went  towards  the  barn  ;  tliat  a 
sti-anger  came  driving  along  the  road, 
ran  into  the  prisoner's  wagon  and  up- 
set ;  that  this  resulted  in  a  struggle  in 
which  he,  Warmier,  was  struck  on 
the  head  and  the  stranger  was  stabbed 
in  the  hand ;  that  he  returned  to  his 
house,  and  the  prisoner  and  Bowdish 
came  there  ten  nn'nutes  afterwards 
and  said  they  had  been  in  the  barn ; 
that  then  he,  Bowdish,  and  the  prison- 
er began  concealing  property  which 
was  in  Warmiei-'s  house.  The  wit- 
ness gave  fui-ther  testimony  tending 
to  show  acts  to  conceal  the  robbery. 
Tlie  prisoner  denied  all  this  testimony. 
Another  witness,  Fanny  Wood,  testi- 
iied  that  on  the  night  in  question 
Warmier  came  to  her  house,  asked  her 
to  remain  at  home,  and  said  he  was 
going  to  Smithvillo  Flats,  using  lan- 
guage which  implied  that  they  were 
going  to  commit  a  robbery.  The 
prisoner  was  not  present  She  fur- 
ther testified  that  the.  same  night, 
between  2  and  4  a.m.,  Warmier  came 
to  her  house;  she  asked  him  what 
made  him  so  bloody  ;  he  said  he  was 
hni*t  and  asked  her  to  wasli  his  head ; 
she  asked  him  where  he  was  huil; ;  he 
said  down  below  here,  and  said  that  the 
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prisoner  and  Bowdish  were  with  him. 
Neither  were  present  at  the  conversa- 
tion. The  counsel  for  the  prisoner 
requested  the  Court  to  charge  the 
jury  that  they  wei-e  not  to  take  into 
consideration  the  testimony  of  Fanny 
Wood  as  to  where  the  parties  were 
goiug  that  night.  The  Court  de- 
clined, spoke  of  her  as  a  witness  cor- 
roborating Warmicr,  and  left  her 
credibility  as  a  question  for  the  jury. 

The  prisoner  was  c;onvicted. 

Henry  M.  Tefty  for  plaintiflF  in 
error. 

John  W.  Churchy  for  the  People. 

Held  J  That  the  admission  of  the 
evidence  was  erix)r.  The  People  urge 
fliat  the  evidence  of  Fanny  Wood 
was  competent  because  she  was  a 
confederate.  We  think  from  all  the 
evidence  that  she  was  not  a  confeder- 
ate. It  is  further  said  that  it  is  com- 
petent, because  Warmier,  Bowdish 
and  the  prisoner  were  confederates. 
But  the  testimony  given  is  as  to  a 
crime  which  was  n6t  committed  but 
abandoned.  And  if  the  evidence 
pointed  directly  to  this  crime  it  would 
not  be  competent.  The  evidence  of 
what  is  said  and  done  by  the  other 
cunspiratoi-s  must  be  limited  to  their 
acts  and  declarations  while  the  con- 
spiracy was  pending,  and  in  further- 
ance of  their  design  ;  what  was  said 
or  done  by  them  before  or  af terwaixl  is 
not  admissible.  3  Green.  Evid.,  §  94. 
There  is  nothing  to  show  that  War- 
mieHs  statement  to  Fanny  Wood  was 
in  furtherance  of  the  design.  It  was 
&  mere  statement  of  his  own  of  his 
intention  to  commit  a  crime  with 
Bowdish.  And  so,  after  the  alleged 
crime,  when  he  came  to  her  to  have 
his  head  washed,  his  statements  were 
no  part  of  the  res  gestcs,    1  Whart. 


Crim.  Law  §  703.  Tlio  crime  had 
been  completed  before  these  state- 
ments were  made.  Nor  is  the  evi- 
dence competent  because  several  days 
after,  as  is  claimed,  the  conspirators 
were  busy  concealing  the  crime. 
The  statements  of  Warmier  were  no 
part  of  the  committing  or  concealing 
the  crime.  56  N.  Y.,  102  ;  55  N.  T., 
565.  Warmier  had  already  testified 
that  the  prisoner  was  in  Shattuck's 
barn,  so  the  proof  of  his  unsworn 
statement  to  Fanny  Wood  to  the  same 
effect  would  not  be  of  consequence 
had  it  not  been  made  important  by 
the  charge.  The  Court  spoke  of 
Fanny  Wood  as  a  corroborating  wit- 
ness, and  charged  that  where  an  ac- 
complice is  corroborated  as  to  mate- 
rial points  his  evidence  becomes  en- 
titled to  consideration.  We  think 
Warmier's  statements  were  no  corrob- 
oration of  his  testimony.  The  corrob- 
oration of  an  accomplice  ought  to  be 
as  to  some  fact  or  facts,  the  truth  or 
falsehood  of  which  go  to  prove  or 
disprove  the  offence  charged.  53 
Barb.,  450.  Warmiei's  statement, 
not  under  oath,  that  the  prisoner 
committed  the  crime,  did  not  tend  to 
prove  or  disprove  the  offence. 

Judgment  and  conviction  reversed, 
and  cause  remanded  to  the  Court  of 
Sessions  for  a  new  trial. 
•  Opinion  by  Learned^  P.  J. ; 
Boardman^  e/.,  concurs;  JSockeSy  eA, 
dissents.   • 


JUDGMENT.    SERVICE. 
N.  T.   Supbkmb'  Coubt.      Genebal 
Term.    TurBD  Dept. 
Charles   Maples,  applt.y  v.  Alex. 
W.  Mackey,  impl'd,  respt. 
Decided  November,  1878. 

The  defendant  endorsed  upon  the  OEiguiAl 
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sammoiiB  the  following  admission  :  '*  I  ad- 
mit due  personal  service  of  a  copy  of  the 
within  summons."  There  was  no  other 
proof  of  the  seryice  filed. 

Hdd,  That  a  judgment  entered  thereon  was 
regnilar  and  that  the  admission  was  not  fa- 
tally defective  for  failing  to  state  the  place 
of  service.  Ako  held,  That  the  admission 
stated  the  time  and  manner  of  service  suffi- 
ciently to  authorize  the  entry  of  judgment. 

Tin's  proceeding  wae  taken  bj  the 
plaintiff  under  §  375  of  the  Code  of 
Procedure,  to  charge  Mackey  with  a 
judgment  entered  Augnst  31,  1858, 
in  form  against  him  and  one  Angell, 
in  which  action  Angell  had  not,  in 
fact,  been  served  with  the  summons. 
The  facts  were  that  the  plaintiff,  on 
or  before  August  9,  1858,  issued  a 
summons  against  both  defendants, 
upon  which  the  defendant  Angell  civ 
doreed  the  following  admission :  "  I 
admit  due  personal  service  of  a  copy 
of  the  within  summons,  August  9^ 
1858,  E.  D.  Angell."  On  filing  this 
proof  and  no  other  of  the  service,  an 
unverified  complaint,  the  draft  on 
which  the  action  was  brought,  and 
an  affidavit  of  no  answer,  &c.,  the 
clerk  entered  judgment  in  form 
against  both  defendants.  The  Spe- 
cial Term  held  the  judgment  void  be- 
cause the  admission  of  service  did 
not  show  the  place  where  the  sum- 
mons was  served. 

T.  i&  A,  More^  for  applt. 

S.  L.  (&  K  M.  Mayhcmh^  for  respt. 

Heldy  Error.  The  admission  of 
service  was  irregular  in  not  stating 
the  place  of  service,  but  it  is  such  an 
irregularity  as  the  Court  would  have 
permitted  the  plaintiff  to  amend  on 
motion,  and  did  not  render  the  judg- 
ment void.  Similar  irregularities 
have  been  held  not  to  affect  tlie  valid- 
ity of  judgments.    White  v.  Bogart, 


decided  by  this  depaitment  in  Novem- 
ber, 1877,  was  closely  analogous. 
And  the  statute,  sometimes  called 
the  statute  of  jeofails,  is  sufficient  to 
authorize  the  amendment.  3  R.  S., 
N".  Y.,  424,  §§  4  et.  seq.,  and  espe- 
cially §  7,  sub.  14.  It  is  not  denied 
that  the  defendant  Angell  was  in 
fact  properly  served.  He  was  a  wit- 
ness on  this  trial,  and  did  not  deny 
the  service.  The  admission  of  due 
personal  service  covei-s  the  objection 
made  here  that  the  admission  dt^ea 
not  state  that  a  copy  was  delivered  to 
the  defendant,  nor  do  we  consider 
the  objection  that  the  admission  is 
"  of  the  service  of  a  copy  "  of  any  im- 
portance. It  is  the  summons  whicli 
is  served,  but  it  is  not  unusual  to 
speak  of  serving  a  copy.  The  time  of 
service  is  sufficiently  stated  in  the  ad- 
mission. It  is  objected  that  there 
was  no  proof  of  the  genuineness  of 
Angeil's  signature.  As  matter  of  fact 
it  appeared  on  the  trial  that  it  was  Lis 
signature,  and  the  Code  does  not  re- 
quire proof  of  signature  by  affidavit 
We  cannot  say  that  the  judgment  was 
void  for  want  of  proof  which  the  Code 
does  not  require. 

Judgment  revereed,  and  new  trial 
granted  ;  costs  to  abide  event. 

Opinion  by  Learned  P.  J. ;  Bocheh 
and  Boardman^  JJ.^  concur. 


CORPORATIONS.    VARIANOK 
SUBSCRIPTIONS. 
N.  Y.  Court  of  Appeaia 
Whittlesey,  rec'r,   Ac,  appU.j   v. 
Frantz,  adm'r,  &c.,  respt. 
Decided  October  1,  1878. 

A  judgment  having  been  recovered  in  an  so- 
tion  against  *'The  Excelsior  Hajr  Garriec 
Company/*  and  execution  thereon  returned 
unaatiafied,   the    judgment    creditor   pre- 
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aented  a  petition  under  3  B.  S.,  462,  §  86, 
for  the  seqaestration  of  the  property  and 
the  appointment  of  a  receiver  of  ^*  The  Ez- 
oelsior  Hay  Carrier  Company,  of  Rochester, 
N.  Y.,"  upon  whose  treasurer  the  summons 
in  the  action  had  been  served.  The  corpo- 
ration not  appearing,  an  order  was  made 
granting  the  prayer  of  the  petition.  In  an 
action  brought  by  the  receiver  against  a 
stockholder  of  the  corporation,  Heldy  That 
the  order  could  not  be  assailed  collaterally, 
by  showing  that  the  facts  stated  in  the  pe- 
.  tition  were  unproved  on  the  hearing,  or  that 
they  had  no  existence  ;  that  the  corporation, 
by  not  appearing  and  pleading  the  misno* 
mer  in  abatement,  waived  any  objection  on 
that  ground  to  the  validity  of  the  judgment, 
and  that  the  corporation  being  concluded, 
third  persons  are  also  concluded. 

Each  subscription  to  stock  in.  a  corporation 
constitutes  a  separate  and  independent  con- 
tract between  the  subscriber  and  the  com- 
pany, and  in  the  absence  of  proof  it  cannot 
be  presumed  that  one  was  induced  to  sub. 
scribe  because  another  has  also  agreed  to 
do  so.  The  alteration  of  a  subscription  pa- 
I>er  by  cancelling  one  subscriber's  name  does 
not  per  se  discharge  a  subsequent  subscriber 
from  his  subscription. 

This  action  was  Brought  to  recover 
of  F.,  defendant's  testator,  on  his  sub- 
scription to  the  capital  stock  of  "  The 
Excelsior  Hay  Carrier  Company  of 
Eochester,  N.  Y.,"  a  manufacturing 
corporation  organized  under  the  Act 
of  1848  (Chap.  140).  F.,  after  the 
organization  of  the  company,  sub- 
Bcribed  for  twenty  shares  of  its  stock. 
No  part  of  his  subscription  has  been 
paid.  On  February  12,  1874,  an  ac- 
tion was  commenced  against  "  The 
Excelsior  Hay  Carrier  Company," 
and  the  summons  was  served  on  the 
treasurer  of  "The  Excelsior  Hay 
Carrier  Company,  of  liocheste?*^  JUT. 
TP 

Judgment  was  taken  by  default,  and 
execution  thereon  was  issued  and  re- 
turned unsatisfied.  The  execution 
dii-ected  the  collection  of  the  judg< 


ment  out  of  the  property  of  "  The 
Excelsior  Hay  Carrier  Company." 
After  the  return  of  the  execution  the 
plaintiffs  presented  a  petition  to  the 
Supreme  Court  under  2  R  S.,  §  36, 
p.  462,  for  the  sequestration  of  tlie 
property  and  effects  of  "  The  Excel- 
sior Hay  Carrier  Company,  of  Ro- 
chester, N.  Y.,"  and  the  appointment 
of  a  receiver.  The  petition  alleged 
the  recovery  of  a  judgment  against 
that  corporation  (specifying  the  date 
and  amount  of  the  judgment)  and  the 
issuing  and  return  of  an  execution 
unsatisfied.  It  contained  no  refer- 
ence to  the  variance  between  tlie 
name  of  the  corporation  as  specified 
in  the  pleadings,  judgment,  and  exe- 
cution, and  the  name  in  the  certifi- 
cate of  incoi-poration.  The  petition 
was  duly  served  on  the  treasurer  of 
the  corporation.  It  did  not  appear 
on  the  hearing  of  the  petition,  and 
an  order  was  made  sequestrating  the 
property  of  the  corporation  and  ap- 
pointing plaintiff  receiver.  This  ac- 
tion was  thereupon  brought.  The 
facts  in  relation  to  the  judgment  and 
execution  were  shown  on  the  trial, 
and  plaintiff  was  nonsuited;  one  of 
the  grounds  of  nonsuit  being  that  tlie 
judgment  by  reason  of  the  misnomer 
of  the  corporation  was  void,  and  not 
binding  upon  it,  and  that  the  Court, 
therefore,  had  not  jurisdiction  to  ap- 
point a  receiver  under  said  statute. 

Theodore  Bacon^  for  applt. 

Oeo.  K  Danforthy  for  respt. 

Ileld^  Error ;  that  the  Court  in  ap- 
pointing the  receiver  acted  as  a  Court 
of  general  j'urisdiction,  18  N.  Y.,  592 ; 
that  the  proceeding  for  the  appoint- 
ment of  a  receiver  is  a  proceeding 
against  the  corporation,  and  if  the  ap- 
j>oiutment  was  binding  upon  the  cor- 
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poration  no  one  else  could  question  it ; 
that  tlie  petition  alleged  all  the  facts 
necessary  to  give  the  Court  jurisdic- 
tion ;  that  its  jurisdiction  to  entertain 
the  proceeding  did  not  depend  upon 
the  truth  of  the  facts  alleged  in  the 
petition  ;  that  it  was  for  the  Court  to 
decide  whether  these  facts  w^ere  es- 
tablished, and  whether  it  decided 
rightly  or  not,  was  not  a  matter  af- 
fecting its  jurisdiction  ;  that  the  cor- 
poration could  have  come  in  and  de- 
nied the  facts  stated  in  the  petition, 
and  appealed  from  the  order  and  pro- 
cured its  reversal,  but  it  could  not 
assail  it  collaterally  by  showing  that 
the  facts  stated  were  unproved  on 
the  hearing,  or  that  they  had  no  ex- 
istence, and  the  corporation  being 
concluded  third  persons  are  also  con- 
cluded. 

Also  heldy  That  the  corporation,  by 
not  appearing  and  pleading  the  mis- 
nomer in  abatement,  waived  any  ob- 
jection on  that  ground  to  the  validity 
of  the  judgment.    2  R.  S.,  459,  §  14. 

It  was  also  claimed  that  F.  was 
dischai'ged  from  his  subscription  by 
an  alteration  in  the  subscription  paper 
made  after  he  signed  it.  It  appeared 
that  F.'s  subscription  was  made  after 
that  of  several  other  persons,  among 
others  that  of  one  C,  who  had  sub- 
scribed for  fifty  shares  of  the  stock. 
Upon  the  trial  the  subscription-paper 
showed  that  the  name  of  C.  was  can- 
celled by  lines  drawn  through  it  and 
opposite  his  najne  was  written:  "By 
agree' t  Mar.  6,  '73  "  ;  the  testimony 
tended  to  show  that  this  was  subse- 
q^uent  to  the  date  of  F.'s  subscription. 
There  was  no  explanation  of  the  can- 
cellation of  C.'s  subscription. 

Held,  That  this  alteration  did  not 
per  se  dischai-ge  F.  from  his  subscrip- 


tion ;  that  each  subscription  constitu- 
ted a  separate  and  independent  con- 
tract between  the  subscriber  and  the 
company,  and  in  the  absence  of  proof, 
it  could  not  be  presumed  that  F.  was 
induced  to  subscribe  because  C.  had 
also  agreed  to  subscribe  ;  that  plain- 
tiflF,  in  the  absence  of  further  proof, 
was  not  called  upon  to  explain  or 
justify  the  action  of  the  company,  or 
to  account  for  the  cancellation. 

Order  of  General  Term,  denying 
motion  for  a  new  trial  and  affirming 
judgment  on  nonsuit,  reversed. 

Opinion  by  Andrews  J.  All  con- 
cur. Churchy  Ch.  e/^,  in  result  Miller 
and  Ecurly  JJ.^  absent 


PRACTICE.       DISMISSAL     OF 

COMPLAINT. 
N.  Y.   Supreme    Court.     General 
Term.     Third  Dept. 
Judiah  Ellsworth,  applt.y  v.  Simeon 
Brown  et  al.,  respts. 
Decided  November,  1878. 

A  referee  after  severfd  hearings  refased  to  ap- 
point another  hearing  until  his  fees  were 
paid.  No  further  prooeedings  were  had  in 
thf  case  for  over  two  years,  when  defend- 
ants moved  to  dismiss  the  complaint  for 
want  of  prosecution.  The  motion  was 
granted,  unless  plaintiff  should  proceed  in 
ninety  days.  Mddf  That  the  motion  was 
properly  granted,  there  having  been  inexcu- 
sable neglect  on  the  part  of  plaintiff  to  pro- 
ceed, and  that  it  was  no  defense  that  de- 
fendants might  themaelTes  have  noticed  the 
case  for  triaL 

Appeal  from  an  order  made  at  a 
Special  Term,  pursuant  to  §  822  of 
the  Code  of  Procedure,  dismissinji^ 
the  complaint  for  want  of  prosecu- 
tion. 

The  action  was  trespass  for  catting 
down  timber.  The  case  being  at 
issue,  was  referred  to  a  referee  to 
hear  and  determine.    After  several 
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rings  had  been  had,  the  referee 
lined  to  appoint  another  hearing 
il  his  fees  were  paid.  The  case 
mined  in  this  condition  for  over 
>  jeara,  when  the  motion  to  dismiss 
complaint  was  made.  The  order 
dismissal  was  provisional,  giving 
plaintiff  ninety  days  additional 
e  in  which  to  proceed. 
^.  Ellaioorthy  applt.  in  person. 
7.  S.  Lester  J  for  respts. 
leld^  That  the  motion  was  prop- 
^  granted,  there  having  been  an 
"ccnsable  neglect  on  the  part  of 
plaintiff  to  proceed  in  the  action. 
Ind  that  it  was  not  a  good  answer 
the  motion,  that  the  defendants 
nselves  might  have  noticed  the 
3  for  trial. 

'hat  the  plaintiff  had  the  affirma- 

Ile   was   the   actor  until  his 

5  was  presented  and  closed,  and 

himself  bound  to  proceed. 

Lnd  that  he  might  have  moved 

the  discharge  of  the  referee,  on 

ground  that  the  latter  refused  to 

3rtain  the  reference ;  when,  all  the 

:s  being  made  to  appear,  the  Court 

lid,  by  a  proper  order,  put  him  in 

^sition  to  proceed,  either  by  super- 

ing  the  referee,  or  by  directing  a 

osit  of  his  fees,  if  deemed  proper. 

)rder  affirmed,  with  $10  costs. 

>pinion  by  Bockes^  J.;  Learned^ 

«/".,  and  Boardmany  J,^  concur- 

r- 


LIBEL 
Supreme  Court  of  Miohioan. 
V)Ster  V.  Scripps. 
)ecided  October,  1878. 

re  is  no  priyilege  in  jonrnaliBm  which  will 
loase  a  newspaper  when  any  other  pnbli- 
.tion  of  Ubels  would  not  be  excused. 
(re  a  person  holds  a  non-elevtiye  office  no 


libel  against  him  is  priTileged  except  a 
bona  fide  representation  made  without  mal- 
ice to  the  proper  auihoritj,  complaining  on 
reasonable  grounds. 
A  newspaper  article  charging  a  dtj  physiciau 
with  causing  the  death  of  a  patient  bj  intro- 
ducing scarlet  fever  into  his  system  during 
Tacoination,  fit  libdotu  and  not  privileged. 

This  was  an  action  of  libel  brought 
against  the  proprietor  of  the  Detmit 
Evening  Newa^  for  publishing  in  that 
paper  an  article  charging  plain- 
tiff with  causing  the  deatli  of  an  in- 
fant child,  by  introducing  scarlet 
fever  into  its  system  during  the  oper- 
aticm  of  vaccination,  which  operation 
was  alleged  to  have  been  performed 
by  the  use  of  the  trocar.  The  case 
was  tried  in  the  Superior  Court  of 
Detroit,  and  there  the  utterance  was 
held  to  be  privileged  because  plain- 
tiff was  a  city  physician. 

Seldy  Error;  that  the  libel  was 
not  privileged.  It  is  not  and  cannot 
be  claimed  that  there  is  any  privilege 
in  jonioialism  which  would  excuse  a 
newspaper  when  any  other  publica- 
tion of  libels  would  not  be  excused. 
Whatever  functions  the  journalist 
performs  are  assumed  and  laid  down 
at  his  will,  and  performed  under  the 
same  responsibility  attaching  to  all 
other  persons.  The  greater  extent  of 
circulation  makes  his  libels  more 
damaging,  and  imposes  special  duties 
as  to  care  to  prevent  the  risk  of  such 
mischief,  proportioned  to  the  peril. 
But  whatever  may  be  the  measure  of 
damages,  there  is  no  difference  in  lia- 
bility to  suit 

Allowing  the  most  liberal  rule  as 
to  the  liability  of  persons  in  public 
employment  to  criticism  for  their  con- 
duct  in  which  the  public  are  inter- 
ested, there  certainly  has  never  been 
any  rule  which    subjected    persons^ 
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pnblic  or  private,  to  be  falsely  tra- 
duced. The  nearest  approach  to  this 
license  is  where  the  person  vilified  pre- 
sents himself  before  the  body  of  the 
public  as  a  candidate  for  an  elective 
office,  or  addresses  the  public  in  open 
public  meetings  for  public  purposes. 
But  even  in  such  cases  we  shall  not 
find  support  for  any  doctrine  which 
will  subject  him  without  remedy  to 
every  species  of  malevolent  attack. 

But  where  a  person  occupies  an 
office  like  that  of  a  city  or  district 
physician,  not  elected  by  the  public 
but  appointed  by  the  council,  we  have 
found  no  authority,  and  we  think 
there  is  no  reason  for  holding  knj 
libel  privileged  except  a  bona  Jlde 
representation  made  without  malice 
to  the  proper  authority,  complaining 
on  reasonable  grounds.  1  C.  1\  1)., 
781  ;  2  C.  P.  D.,  215. 

The  good  sense  of  such  a  rule  can 
hardly  be  doubted.  Every  man's 
reputation  is  as  sacred  as  his  prop- 
erty. He  cannot  complain  when  the 
truth  is  told.  But  he  can  always 
complain  of  falsehoods,  which  arc  not 
told  in  an  honest  attempt  to  make 
him  responsible  to  a  proper  tribunal, 
or  in  some  other  performance  of  duty. 
The  publication  in  such  cases  puts 
him  in  a  direct  way  of  having  the 
truth  established,  and  the  wrong  can 
not  actually  be  done  without  furnish- 
ing its  antidote. 

If  a  medical  officer  is  charged  in 
the  pnblic  press  with  professional 
misconduct,  the  immediate  and  neces- 
sary effect  is  to  destroy  confidence  in 
him,  and  prevent  him  from  gaining 
a  livelihood  by  his  profession.  The 
readers  of  the  paper  have  no  means 
of  investigation,  and  may  never  have. 
The  charge  may  never  reach  an  in- 


vestigation, and  he  may  have  no 
means  of  compelling  one.  If  he  is 
obliged  to  put  up  with  such  a  wrong, 
the  consequence  will  be  moustrous. 
The  law  cannot  recognize  any  such 
immunity  from  responsibility,  nor 
can  the  rights  of  individuals  be  so 
trifled  with. 

Judgment  reversed,  and  new  trial 
granted. 

Opinion  by  Campbellj  C.  i/I/ 
Marston  and  Oravea,  JJ.^  concur. 


PRINCIPAL  AND  AGENT. 

N.  Y.   Supreme   CJouet.      General 

Term.     Third  Dept. 

Charles  F.  Mattlage,  applt.y  y.  John 
E.  Poole  et  al.,  respts. 

Decided  November,  1878. 

An  agent  who  purchases  goods  and  promises 
payment,  withoat  disclosing  his  agencj,  is 
liable ;  the  principal,  when  discovered,  is 
also  liable ;  but  the  vendor,  while  he  ms/ 
elect  which  .of  them  he  wiUhold  responsible, 
cannot  have  a  reooyerj  against  both. 

No  legal  proceeding^  on  the  claim  short  of  a 
judgment  will  amount  to  an  election. 

Appeal  fi-om  a  jndgmcnt  dismissing 
the  complaint  as  to  the  defendant 
Poole.  The  action  was  bronght 
against  John  E.  Poole  and  Ann 
O'Donaghne  jointly,  npon  an  alleged 
sale  of  goods  to  the  former,  as  agent 
of  tlie  latter.  It  was  averred  in  the 
complaint  that  the  plaintiff  sold  and 
delivered  the  goods  to  Poole,  who 
promised  payment,  withont  disclosing 
his  agency.  That  the  goods  were 
purchased  for  the  defendant  O'Don- 
aghue,  and  they  came  to  her  use  in 
her  business.  The  summons  and 
complaint  were  served  on  both  de- 
fendants. O'Donaghue  neither  ap- 
peared nor  answered.  Poole  pat  in 
an  answer,  in  which  he  denied  that 
the  goods  were  sold  to  him^  or  that 
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he  promised  to  pay  'for  them,  and 
averred  that  they  were  sold  to  the 
defendant  O'Donaghue,  and  claimed 
that  he  was  improperly  joined  as  a 
party  to  tlie  action.  On  the  trial  be- 
fore the  Court,  without  a  jury,  it  was 
stipulated  that  if  the  complaiut  stated 
a  cause  of  action  a£:ainst  Poole,  the 
agent,  judgment  should  pass  against 
him  for  the  amount  claimed. 

The  complaint  was  disnn'ssed  as 
against  Poole,  with  costs,  and  the 
plaintiff  appealed. 

F.  B.  Henton^  for  applt 

J.  M,  AndrewSy  Jr,j  for  respts. 

Ileldy  That  Poole,  the  agent,  was 
liable,  originally,  inasmuch  as  he  pur- 
chased the  property,  and  promised  pay- 
ment, without  disclosing  his  agency. 

That  a  right  of  recovery  also  ex- 
isted against  O'Donaghue,  the  prin- 
cipal, when  discovered.  But  that  the 
plaintiff,  while  he  might  elect  which 
of  them  he  would  hold  responeible, 
could  not  have  a  recovery  against  both. 

That  no  legal  proceedings  on  the 
claim,  short  of  a  judgment,  would 
amount  to  an  election  by  the  plaintiff. 

Accordingly  heldy  That  the  com- 
mencement of  this  action  against  the 
principal — no  judgment  having  been 
entered  against  her — did  not  bar  the 
plaintiff's  action  against  the  agent. 

Judgment  reversed,  and  new  trial 
granted  ;  costs  to  abide  the  event. 

Opinion  by  BockeSj  J, ;  Learned^ 
P.  J,y  and  Boardmariy «/.,  concurring. 


NEGLIGENCE. 
SuPRKivnc  Court  of  Pennsylvania. 
The  Pittsburg,  Ft.  W.  &  C.  R  Co. 
et  al.,^/jjr«.  in  error ^  v.  Mary  Collins 
et  al.,  defU.  in  error. 

Decided  November  11, 1878. 

Where  a  man  without  right,  with  a  foil  knowl- 


edge of  the  location,  yolontarily  p^|ioes 
himself  upon  a  zailroad  track,  at  a  place 
where  there  is  no  crossing,  and  which  is  a 
known  point  of  danger,  he  is  gn^tj  of  neg- 
ligence f>er  M,  and  can  claim  no  damages 
except  for  wanton  injoiy,  even  though  the 
negligence  of  the  company's  agent  contrib- 
nted  to  the  result. 

Action  on  the  case  by  the  v^idow 
and  children  of  James  Collins,  for 
damages  by  the  death  of  the  husband 
and  father. 

On  the  evening  of  November  9th, 
1876,  James  Collins  was  found  dead 
on  the  tracks  of  the  Pittsburg,  Ft. 
Wayne  &  Chicago  Railway  Co.,  in 
the  city  of  Allegheny.  An  engine 
and  two  cars  had  just  passed  when 
he  was  found,  and  it  seems  clear  from 
the  evidence  that  one  or  both  of  the 
care,  and  possibly  the  engine,  had 
passed  over  him,  and  inflicted  the  in- 
juries of  which  he  died  the  same  eve- 
ning. 

lie  had  lived  foi;  years  in  the  im- 
mediate neighborhood  of  the  shop 
where  he  was  killed  ;  was  necessarily 
familiar  with  the  track  at  that  point, 
and- must  have  known  that  it  was  a 
place  of  danger.  There  was  no 
public  crossing  at  or  near  the  place 
where  he  was  injured.  The  last 
time  ho  was  seen  before  the  accident, 
was  about  seven  o'clock  in  the  even- 
ing, passing  along  Wilkins  Street 
towards  Preble  Avenue.  The  witness 
says  he  was  under  the  influence  of 
liquor.  lie  was  probably  on  his  way 
home.  Preble  Avenue  is  forty  feet 
in  width,  and  runs  parallel  with,  and 
by  the  side  of  the  track  for  a  short 
distance.  There  was  a  sidewalk  on 
the  side  of  Preble  Avenue,  furtliest 
from  the  track,  along  which  he  might 
have  walked  in  safety  to  the  point 
where  he  would  naturally  turn  to  go 
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home.  This  was  a  switch  connecting 
his  employer's  mill  with  the  railroad, 
and  which  ran  across  Preble  Avenue. 
Instead  of  turning  off  at  the  switch 
and  going  toward  home,  he  appeare 
to  have  crossed  the  switch  and  con- 
tinned  on  along  the  avenue,  or  else 
ui>on  the  railroad  track,  in  a  direction 
contrary  to  his  home,  to  the  shop 
where  he  was  killed.  It  was  undis- 
puted that  from  that  point  the  loco- 
motive could  be  seen  for  a  considera- 
ble distance ;  that  it  was  running  at 
a  moderate  rate  of  speed,  with  a 
bright  head-light.  There  were  thi'ee 
tracks.  The  track  next  the  avenue 
was  unballasted,  and  between  that 
and  the  next  track  were  large  piles 
of  cinders. 

The  deceased  was  found  lying  on  the 
track  next  to  the  avenue,  which  was  a 
side  track.  In  the  immediate  vicinity 
were  piles  of  cinders  of  considerable 
size. 

The  plaintiflFs  below  contended  that 
the  defendant  company  was  guilty  of 
negligence  in  not  building  a  fence 
between  the  raili-oad  and  Preble  Ave- 
nue, as  required  by  a  city  ordinance, 
and  that  by  reason  of  such  negligence 
of  defendant,  Collins,  notwithstand- 
ing the  exercise  of  ordinary  prudence, 
casually  and  unintentionally  wander- 
ed in  the  darkness  from  the  avenue 
on  to  the  track  and  was  killed. 

Verdict  and  judgment  for  the 
plaintiffs  for  the  sum  of  $3,000. 

Held^  Error;  That  the  deceased 
was  clearly  chargeable  with  contribu- 
tory negligence.  It  is  the  case  of  a 
man  who,  without  right,  with  a  full 
knowledge  of  the  location,  voluntarily 
places  himself  upon  a  railroad  track, 
at  a  place  where  there  is  no  crossing, 
and   which  was  a  known   point  of 


danger.  He  was  a  mere  trespasser, 
and  can  claim  no  damages,  except 
for  wanton  injury,  and  not  for  in- 
jury sustained  in  the  pursuit  cf  the 
company's  lawful  business  in  the  or* 
dinary  manner,  even  though  the  n^- 
ligence  of  the  company's  agent  con- 
tributed to  the  result.  11  Harris, 
465  ;  See  also  31  P.  F.  Smith,  367. 

It  may  be  the  deceased  was  so  far 
under  the  influence  of  liquor  as  not 
to  know  precisely  where  he  was  go- 
ing. But  the  plaintiffs  in  error  are 
not  responsible  for  that  They  did 
not  furnish  the  liquor.  If,  as  was 
strongly  contended  at  bar  on  behalf 
of  the  defendants  in  error,  the  de- 
ceased was  not  affected  by  liquor  at 
all,  there  was  still  less  excuse  for  his 
being  on  the  track.  It  was  negli- 
gence j?«r««  to  go  there,  knowing  as 
he  did  the  locality  and  its  danger. 

Judgment  reversed. 

Opinion  by  Paxaon^  J. 


USUHY. 
N".  Y.   Supreme    Court.     Generai 
Term.     Third  Dkit. 
James  Clute,  respty  v.  James  Mc- 
Millan, appU. 
'    Decided  November,  1878. 

In  an  action  upon  a  promiasoTj  note  the  de- 
fense waa  nsniy.  Defendant  testified  that 
at  the  time  of  the  loan  be  paid  a  aom  of 
money  to  the  payee,  on  an  osarions  agree- 
ment, as  a  bonna.  The  payee  testified  that 
snch  snm  was  paid  him  aa  compensation  for 
honest  services  and  actnal  expenses  per- 
formed and  paid  at  defendant's  request  in 
raising  the  desired  amount.  Udd^  that  the 
question  was  one  of  fact  for  the  juiy. 

Appeal  from  a  judgment  entered  on 
a  verdict,  and  from  an  order  denying 
a  motion  for  a  new  trial.  The  action 
was  brought  upon  a  promissoiy  note, 
made  by  the  defendant,  payable  to 
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James  Callings  or  bearer,  for  $300, 
money  loaned.  The  defence  was 
usury.  It  was  alleged  in  the  answer 
that  the  defendant  paid  the  payee  of 
the  note  $15  as  a  bonus  on  the  loan, 
the  time  being  six  months. 

It  was  undisputed  that  the  payee 
of  the  note  received  and  retained  $15 
at  the  time  the  money  was  loaned 
and  the  note  given.  This  sum  was 
taken  by  the  defendant  fi-om  the 
$300  he  had  just  received  from  the 
lender,  and  handed  to  the  lender  and 
retained  by  him.  The  testimony  of 
the  defendant  and  the  payee,  who 
were  examined  as  witnesses,  was 
directly  conflicting  in  regard  to  the 
existence  of  a  usurious  contract,  and 
each  of  them  was  corroborated  to  some 
extent  by  other  witnesses.  The  de- 
fendant testified  unequivocally  that 
the  $15  were  paid  by  him  to  the  payee 
on  a  usurious  agreement — as  a  bonus 
on  the  loan ;  on  the  other  hand  the 
payee  of  the  note  distinctly  denied  any 
usurious  agreement  He  admitted  that 
$15  were  taken  from  the  $300,  and  that 
the  same  were  handed  back  to  him. 
But  he  testified  that  he  was  applied 
to  by  the  defendant  to  make  the  loan  ; 
that  he  had  not  the  money ;  that  the 
defendant  then  promised  him  that  if 
he  would  procure  tlie  money  for  him 
he  would  give  him  $15  for  his  trouble 
in  so  doing ;  that  thereupon  he  spent 
much  of  several  days  in  obtaining  it, 
and  was  at  some  expense  in  the  effort, 
and  that  the  $15  was  paid  him  on 
that  agi*eement,  and  not  as  a  bonus. 

The  jury,  on  a  proper  charge  from 
tlie  judge,  found  a  verdict  for  the 
plaintiff  for  the  amount  of  the  note 
and  interest. 

JSdvdn  Ilicksy  for  applt 

J,  W.  Ulute^  for  respt. 
VoL  7.— No.  18 


Held,  That  the  question  was  one 
of  fact,  to  wit :  whether  the  $15  was 
paid  as  a  bonus  on  the  loan,  or  as  a 
compensation  for  honest  services  and 
actual  expenses  in  going  about,  seek- 
ing and  collecting  the  desired  amount, 
and  the  case  was  a  proper  one  for 
the  jury  on  the  evidence. 

And  that  it  was  for  the  jury  to  de- 
termine the  fact  in  issue  from  the 
proof  submitted. 

That  if  the  running  about  was  a 
mere  device  or  scheme  to  cover  up  a 
purpose  to  get  more  than  seven  per 
cent,  for  the  money  loaned,  the  jury 
should  have  found  it  to  be  so,  by 
giving  their  verdict  in  favor  of  the 
defendant. 

On  the  other  hand  it  was  for  the 
jury  to  determine  whether  the  $15 
was  paid  bona  fide^  as  a  compensa- 
tion for  honest  services  and  expenses 
incurred  in  procuring  the  money 
on  the  defendant's  request,  and  upon 
an  express  agreement  to  pay  tliat  sum 
therefor.  If  such  was  the  truth,  then 
the  money  was  justly  due  to  the  payee 
of  the  note,  and  the  plaintiff  was  en- 
titled to  recover. 

That  the  case  having  been  given  to 
the  jury  for  decision  on  the  true  issue, 
and  determined  by  them,  the  parties 
must  be  held  concluded  by  the  verdict 

Judgment  and  order  aflirmed  with 
costs. 

Opinion  by  Bockes^  J. ;  Learned^  P. 
J.y  and   Boardirian^  «/],  concurring. 


WAHRANTY. 
N.  Y.    SuPBEMB    Court.    General 
Tebm.    Third  Dept. 
Levi   8.   ^urch  et  al.,  applCs.^  v. 
Morgan  Spencer  et  al.,  respts. 

Decided  November,  1878. 
The  lAw  implies  a  WAxrantj  ia  all  oasoe  of  an 
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executed  contract  of  sale  of  articles  of  food 
that  the  same  are  sound,  wholesome,  and 
fit  for  use  as  sach,  where  the  vendor  has 
personal  knowledge  of  the  quality  and  con- 
dition of  the  articles  sold,  not  known  to  the 
purchaser,  and  that  the  party  purchasing 
intends  to  use  the  articles  for  food,  or  to 
sell  them  to  be  used  for  that  purpose. 

This  action  originated  in  JiiBtice's 
Court  in  Broome  County,  where  the 
defendants  had  a  verdict  and  judg- 
ment in  their  favor. 

The  plaintiffs  appealed  from  such 
judgment  to  the  Broome  County  Court 
for  a  new  trial,  where  a  trial  was  had 
before  a  jury  and  judgment  of  non- 
suit entered  with  costs.  Plaintiffs  then 
moved  such  Court  for  a  new  trial, 
which  motion  was  denied  ;  from  such 
order  plaintiffs  appeal  to  this  Court. 

The  complaint  alleges  the  copart- 
Xiership  of  plaintiffs,  and  that  they 
were  engaged  in  the  business  of  buy- 
ing and  packing  meat  and  pork  for 
shipment  and  sale  at  New  York  and 
other  markets  for  food,  the  defendants 
well  knowing  such  fact;  that  defend- 
ants sold  to  plaintiffs  one  hog,  and 
warranted  the  same  to  be  fit  for  food, 
and  falsely  and  fraudulently  repre- 
sented to  plaintiffs  that  the  said  pork 
was  tit  and  proper  for  food,  &c.,  and 
alleged  that  the  same  was  boar  meat, 
and  tainted  with  the  unsavory  quality, 
taste,  and  smell  of  the  same,  i*ender- 
ing  it  unfit  for  food  or  for  packing, 
and  that  defendants  well  knew  the 
same. 

Defendants  denied  the  complaint. 

It  appeared  upon  the  trial  in  the 
County  Court  that  plaintiffs'  allega- 
tions were  true,  and  that  they  sold 
pork  not  only  at  wholesale  but  at  re- 
tail to  their  immediate  neighbors  for 
food. 

It  also  appeared  that  the  hog  was 


dressed  properly  for  food,  and  that 
the  price  paid  for  the  same  was  tho 
highest  price  paid  for  pork  on  the 
day  it  was  purchased,  and  that  it  w&s 
intended  for  food  for  man,  and  de* 
fendants  knew  it 

It  also  appeared  that  a  person, 
although  acquainted  with  boar's  meat, 
might  be  deceived,  and  that  plaintiffs 
bought  the  hog  for  merchantable  pork 
for  food. 

Upon  trial  the  meat  of  the  h<^ 
could  not  be  used,  and  immediatef 
notice  was  given  to  defendants. 

The  County  Court  held  that  the 
plaintiffs  could  not  maintain  this 
action  on  the  ground  of  fi-aud  in  the 
seller,  because  the  action  is  based  on 
contract.  That  there  was  no  evidence 
in  the  case  of  an  express  warranty 
made  by  the  defendants  to  the  plain- 
tiffs respecting  the  quality  of  the  hog 
in  question. 

Plaintiffs  asked  to  amend  their  com- 
plaint and  set  up  a  charge  of  fraudu- 
lent concealment  in  connection  with 
the  complaint  aa  it  stood.  The 
motion  was  denied.  Plaintiffs  then 
asked  to  go  to  the  jury  upon  the  ques- 
tion of  fraud  in  the  complaint  as  it 
stood.  The  Court  denied  the  re- 
quest. 

The  plaintiffs  then  ask^d  to  submit 
to  the  jury  the  question  whether  there 
was  sufficient  evidence  for  them  to 
find  an  implied  warranty,  and  claimed 
that  there  was  sufi3cient  evidence  that 
defendants  knew  at  the  time  of  the 
sale  that  the  hog  was  purchased  for 
food  for  man.  The  Court  denied  the 
request,  and  granted  defendants'  mo- 
tion for  a  nonsuit,  to  each  of  which 
rulings  plaintiffs  duly  excepted. 

B.  T.  Wright,  for  plffs. 

W.  H.  Hecox,  for  defts. 
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Held^  The  order  is  appealable  as 
affecting  a  substantial  right. 

We  think  the  County  Court  was 
right  in  holding  that  the  complaint 
is  for  a  warranty  and  not  upon  fraud, 
and  in  denying  the  plaintifiF^'  motion 
to  amend  .it  in  such  a  manner  as  to 
change  the  character  of  the  action 
from  contract  to  tort  21  N.  Y.  S. 
C.  R,  229. 

The  complaint  is  sufficient  to  sus- 
tain an  action  upon  an  implied  war- 
ranty. The  gencal  averment  therein 
that  the  defendants  warranted  tlie 
articles  sold  is  sufficient ;  under  such 
an  averment  an  implied  or  express 
warranty  could  be  proven.  21  N.  Y., 
555. 

The  contract  was  executed  and  there 
was  no  express  warranty. 

In  such  a  case,  no  warranty  of  any 
kind  can  be  implied  from  the  fact 
that  a  sound  price  was  paid.  1  Deuio, 
378  ;  S.  C,  5  Denio,  617.  See  21  N. 
Y.,  555  ;  12  Johns,  468 ;  50  Barb., 
116. 

Defendants  knew  to  what  use  this 
pork  was  to  be  put,  and  received  for 
it  a  sound  price.  The  circumstances 
of  tlie  case  are  such  that  the  law  im- 
plies a  warranty  on  the  part  of  the 
vendor  that  the  meat  offered  for  sale 
was  not  that  of  a  boar,  and  was  of  a 
character  fit  and  suitable  for  food  for 
man.    3  Bl'kstone,  Cooley'e  Ed.,  165. 

I  believe  tliat  this  view  of  the  case 
is  in  strict  accordance  with  public 
policy,  which  requires  that  only  arti- 
cles that  are  sound,  wholesome,  and 
fit  for  use  shall  be  knowingly  sold 
for  food,  and  that  in  accordance  with 
such  policy  the  law  implies  a  warranty 
in  all  cases  of  an  executed  contract 
of  sale  of  articles  of  food,  tliat  the 
same  are  sound^  wholesome,  and  fit 


for  use  as  such,  where  the  vender 
has  personal  knowledge  of  the  quality 
and  condition  of  the  articles  sold,  not, 
known  to  the  purchaser,  and  that  the 
party  purchasing  intends  to  use  the 
articles  for  food,  or  to  sell  them  to. 
othera  to  be  used  for  the  same  pur- 
pose. 

Judgment  reversed,  new  trial  or- 
dered in  the  County  Court ;  costs  ta 
abide  event. 

Opinion  by  Tappan^  J,;  Learned^ 
P.  t/.,  concurs  in  result  jBoardrnan^ 
</.,  concurs. 


MANDAMUS. 
N.  Y.  SuPBBMS  Court.  General 
Term.  First  Dkpt. 
The  People  ex  reL  Anna  Maria 
Dean,  respL^  v.  Thomas  B.  Asten  et 
al.,  Boai'd  of  Assessors  of  the  City  of 
New  York,  applts. 

Decided  December  13, 1878. 

The  writ  of  mandamiu  is  not  a  writ  of  right,' 
and,  especiaUy  whero  it  is  prayed  for  against: 
public  officerB,  the  gfranting  of  it  is  In  the» 
sound  discretion  of  the  Court. 

Appeal  from  an  order  of  the  Spe-. 
cial  Term  granting  peremptory  man- 
damus. 

The  respondent  moved  at  Special 
Term,  upon  her  affidavit,  for  a  peremp- 
tory writ  of  mandamus  commanding 
the  Board  of  Assessors  to  proceed  to 
determine  and  award  the  amount  of 
her  damages  to  her  property,  by  rea- 
son of  the  closing  of  the  Kingsbridge 
Boad  and  several  streets  in  said  city, 
and  to  assess  the  amount  of  such  dam- 
ages upon  the  property  benefited  by* 
the  closing  of  said  road  and  streets  ii^ 
the  maimer  and  form  directed  by> 
said  act 

The  Board   of  Assessors  opposed: 
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the  motion  by  affidavit  made  by  its 
President.  It  was  conceded  by  the 
affidavit  that  the  relator  was  en- 
titled to  have  the  question  of  her 
right  to  damages  considered,  and  such 
damages  awarded  and  assessed  when 
ascertained  by  the  action  of  the 
Board. 

The  affidavit  set  forth  their  excuse 
for  not  having  acted,  and  various  rea- 
sons why  the  writ  of  mandamus 
Bhould  not  issue  to  compel  immedi- 
ate action,  viz.,  that  the  relator  origi- 
nally filed  with  the  Board  of  Asses- 
sors a  claim  for  damages  upon  the 
property  described  in  her  affidavit, 
which  she  then  alleged  had  been 
caused  by  the  closing  of  the  Bloom - 
ingdale  Road ;  that  subsequently  the 
Board  of  Assessors,  acting  under  a 
peremptory  mandamus  issued  by  this 
Court,  began  proceedings  to  assess 
damages  suffered  by  reason  of  the 
closing  of  said  Bloomingdale  Road, 
and  were  at  the  time  of  this  appli- 
cation busily  engaged  in  perfecting 
the  assessment  list  for  the  purpose 
of  awarding  such  damages ;  that 
the  relator  withdrew  her  claim  for 
damages  to  such  property  by  rea- 
son of  the  closing  of  the  Bloom- 
ins:dale  Road,  and  instead  thereof 
filed  with  the  Board  of  Assessors  a 
claim  for  damages  to  said  property 
by  reason  of  the  closing  of  the  Kings- 
bridge  Road,  and  of  146th  and  147th 
streets ;  that  the  Board  of  Assessors 
were  at  the  time  of  this  application 
entirely  occupied  in  the  preparation 
of  the  list  for  benefit  and  damages 
by  reason  of  the  closing  of  the 
Bloomingdale  Road,  and  that  it  was 
their  intention,  as  soon  as  they  had 
completed  that  matter,  immediately 
to  take  up  and  consider  the  matter 


of  the  closing  of  the  Kingsbridge 
Road,  and  to  assess  for  benefits  and  to 
make  awards  for  damages  which  in 
their  judgment  should  occur  to  prop- 
erty ovmers  by  reason  of  the  closing 
of  said  Kingsbridge  Road.  That  no 
duty  had  been  omitted  on  their  part, 
and  that  the  writ  of  mandamus  issued 
on  tiiis  application  would  embarrass 
the  Board  in  the  performance  of  their 
official  duties,  and  necessarily  oblige 
them  to  disobey  the  writ  under  which 
they  were  working  constantly  and  un- 
remittingly on  the  assessment  list  for 
the  closing  of  the  Bloomingdale 
Road. 

The  affidavit  of  the  President  of 
the  Board  further  set  forth  that  the 
proceeding  in  connection  with  the 
closing  of  the  Bloomingdale  Road  is 
so  intimately  connected  with  that  for 
the  closing  of  the  Kingsbridge  Road, 
that  it  is  utterly  impossible  for  the 
Board  of  Assessors  intelligently  to 
determine  the  area  of  benefit  in  the 
latter  proceeding  before  they  shall 
have  determined  u[K>n  the  area  in  the 
former  proceeding,  and  that  within 
sixty  days  the  Board  of  Assessors 
will  have  practically  concluded  their 
labors  in  the  proceedings  for  the 
closing  of  the  Bloomingdale  Road, 
and  thereupon  will  immediately  take 
up  the  proceedings  for  the  closing  of 
the  Kingsbridge  Road. 

Job,  a.  BeaUy  for  applts. 

Jos.  A.  Deering^  for  respt. 

Heldy  The  writ  of  mandamus  is 
not  a  writ  of  right,  and,  especially 
where  it  is  prayed  for  against  public 
officers,  the  granting  of  it  is  in  the 
sound  discretion  of  the  Court.  Un- 
der the  circumstances  of  this  case, 
we  think  the  writ  ought  not  to  have 
been  granted.    The  statementB  oon* 
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tained  in  the  affidavit  of  the  Presi- 
dent of  the  Board,  presented  on  its 
behalf,  were  not  controverted  by  the 
relator.  They  must  be  taken  to  be 
true,  and  in  our  judgment  they  show 
a  case  in  which  the  Court  in  its  dis- 
cretion sliould  have  refused  the 
writ. 

Order  below  reversed,  with  ten  dol- 
.lai*s  costs  of  this  appeal  besides  dis- 
bursements, and  the  motion  denied. 

Opinion  by  Davis,  P.  J. ;  IngaUa 
and  Brady,  JJ.,  concurring. 

ACT  OF  GOD.  PLEADING. 
INSANITY. 

N.    Y.     SUPBEMB    COUBT.       GkNKBAL 

Tebm.    Fibst  Dkpt. 

Myra  A.  Wheeler,  respt,,  v.  The 
Connecticut  Mutual  Life  Insurance 
Company,  apj>lt. 

Decided  December  13, 1878. 

Insaaity  does  not  excuse  the  failure  to  pay 
the  premium  upon  a  policy  of  life  insorance 
where,  by  the  proyisioos  of  the  policy,  the 
same  ceases  and  determines  by  default  in 
the  payment  of  the  premium  when  the 
same  becomes  due. 

It  is  not  allowable,  on  demurrer  to  a  complaint, 
to  glean  from  the  complaint,  as  an  entire 
pleading,  one  fact  here  and  another  there, 
and  then  group  them  in  such  manner  that  a 
cause  of  action  may  possibly  be  spelled  out 
which  did  not  enter  into  the  mind  of  the 
pleader  when  he  framed  the  pleading. 

The  performance  of  an  absolute  general  con- 
tract is  not  excused  by  any  ineritable  aod- 
dent  or  other  contingency,  although  not  fore- 
seen by  or  within  the  control  of  the  party. 

Appeal  b}'  the  defendant  from  the 
order  of  the  Special  Term  overruling 
the  demurrer  to  the  complaint. 

Action  upon  a  policy  of  life  insur- 
ance issued  by  defendant  October 
28, 1869,  insuring  the  life  of  John  E. 
Vose. 

On  the  4th  of  November,  1872,  the 
policy  was  assigned  by  Yose  to  his 


four  cliildren,  who  were  then  infants. 
Vose  died  March  17,  1874,  and  the 
general  guardian  of  the  infants  as- 
signed the  policy  to  plaintiff.  By 
the  terms  of  the  policy  a  premium 
became  payable  on  the  28th  day  of 
October,  1873,  which  was  not  paid. 
The  premiums  for  the  years  1870-71| 
and  72  were  paid. 

The  policy  contained  the  provision 
that  the  policy,  and  the  company's 
liability  thereon,  should  cease  and  de^- 
termine  in  case  of  failure  to  pay  the 
premium  when  due. 

The  complaint  alleges,  as  an  excuse 
for  such  failure  to  pay,  "that  pre- 
vious to  said  last-mentioned  day  the 
said  John  G.  Vose  became,  and^was, 
by  the  visitation  and  act  of  God,  in- 
sane, and  was  consequently  unable  to 
and  did  not  pay  the  premium  which 
became  duo  on  said  last-mentioned 
day  on  said  policy,  although  pos- 
sessed of  money  sufHcient  to  pay  the 
same,  but  was  bereft  of  reason,  and 
in  consequence  thereof  did  not  know 
or  remember  that  said  premium  was 
then  due,  nor  that  he  had  agreed  to 
pay  the  same." 

The  policy  contained  the  following 
provision,  as  the  complaint  showed  : 

6.  "  That  if,  after  the  payment  of 
two  or  more  annual  premiums  upon 
the  policy,  the  same  shall  cease  and 
determine  by  default  in  the  payment 
of  any  subsequent  premium  when 
due,  then,  notwithstanding  such  de- 
fault, the  company  will  grant  a  ^  paid- 
up  policy '  (payable  as  above)  for  such 
amount  as  the  then  pi*esent  value  of 
this  policy  will  purchase  as  a  single 
premium,  provided  that  this  policy 
shall  be  transmitted  to  and  received  by 
this  company,  and  application  made 
for  such  ^  paid-up  policy '  within  one 
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year  after  default  in  the  payment  of 
premiam  hereon  shall  firat  be  made.'' 

W,  A.  JSeacA,  for  applt. 

£.  P.  Wheeler^  for  respt. 

Ueldy  The  insured,  by  his  own  eon- 
tract,  created  a  duty  and  charge  upon 
himself  with  respect  to  the  pi^emiuuis 
tipon  the  policy,  and  he  is  bound  to 
make  it  good,  to  perform  the  duties 
imposed  upon  him  by  the  policy, 
Notwithstanding  any  accident  or  de- 
lay by  inevitable  necessity,  because 
he  might  have  provided  against  it  by 
conti-act.  12  N.  Y.,  99 ;  20  N.  Y, 
S75 ;  3  Dutcher,  N.  J.,  514. 

This  rule  of  law,  which  is  founded 
In  good  sense  and  inflexible  hon- 
esty (Story  on  Bailments,  §  36),  is 
applied  with  greater  vigor  to  condi- 
tions incorporated  in  policies  of  in- 
sui-ance  than  to  covenants  in  ordi- 
nary contracts.    63  N.  Y.,  167. 

In  order  to  invoke  successfully  the 
equity  powers  of  the  Court  to  re- 
lieve a  party  against  forfeiture,  even 
in  an  oi-dinary  contract,  where  such 
paf ty  who  made  the  contract  has  been 
stricken  by  disease,  or  prostrated  by 
an  inevitable  accident  or  casualty,  so 
as  to  be  unable  to  pei*f  orm  the  agree- 
ment, it  is  not  sufiicient  to  show  that 
the  act  or  duty  required  to  be  per- 
formed was  difficult,  it  must  be 
shown  to  be  irnpoHsible  of  performr- 
ance  without  the  personal  interven- 
tion of  such  party.  64  N.  Y.,  805  ; 
19  Wend.,  500. 

The  payment  of  the  premium  was 
an  act  which  could  have  been  per- 
formed by  any  other  person  than  the 
plaintiff's  husband. 

The  complaint  should  sho.w  that 
the  premium  could  not  have  been 
paid  by  any  other  person  other  than 
Tose. 


The  cases  referred  to  ad  to  tlie  effect 
of  the  war  upon  such  contract — 50 
N.  Y,  610 ;  50  N.  Y.,  626— rest  upon 
the  ground  of  public  policy,  to  pre- 
vent an  enemy  from  deriving  strength 
from  commercial  intercourse,  and  do 
not  lend  support  to  the  plaintiff's 
case  bj'  analogy  or  otherwise. 

Seld  further^  That  the  complaint 
does  not  state  a  cause  of  action  for  a 
paid-up  policy,  under  the  clause  of 
the  policy  providing  for  the  issu- 
ance of  a  paid-up  policy  for  such  an 
amount  as  the  then  present  value  of 
the  policy  would  purchase  as  a 
single  premium,  provided  that  the 
policy  shall  be  transmitted  and  re- 
ceived by  this  company,  and  applica- 
tion made  for  such  "  paid-up  policy," 
within  one  year  after  default  in  the 
payment  of  premium  hereon  shall 
firat  be  made. 

The  pleading  was  framed  upon  no 
such  theory.  No  appropriate  relief 
under  such  clause  is  claimed  in  the 
complaint. 

It  is  not  allowable  to  glean  from 
an  entire  pleading  one  fact  here  and 
another  there,  and  then  group  them 
in  such  manner  that  a  cause  of  action 
may  possibly  be  spelled  out  which  did 
not  enter  in  the  mind  of  the  pleader 
when  he  framed  the  pleading.  It 
would  in  effect  be  substituting  a  new 
cause  of  action.    70  N.  Y.,  181. 

Furthermore,  no  application  was 
made  for  a  paid-up  policy  by  Vose, 
or  by  any  one  in  his  behalf  in  the 
lifetime  of  Vose.  The  policy  was 
at  least  to  be  dependent  upon  tlie  life 
of  Vose,  and  at  his  death  of  coarse 
his  life  ceased  to  be  a  subject  of  in- 
surance. His  death  terminated,  under 
the  circumstances,  all  right  to  a  paid- 
up  policy. 
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Judgment  of  the  Special  Term  re- 
versed, with  costs ;  but  with  leave  to 
the  plaintiff  to  amend  her  complaint 
within  twenty  days  upon  payment  of 
costs  of  the  demurrer  to  the  defend- 
ant. 

Opinion  by  IngalU^  J.  /  Barrett^ 
•/,,  concurring. 

DanidSy  c/.,  dissents,  on  the  ground 
that,  though  the  facts  are  inartistically 
set  forth,  still  sufficient  facts  are 
stated  to  make  out  a  cause  of  action 
under  the  6th  clause  of  th&  policy, 
providing    for    a     paid-up    policy, 

REFEREE'S  FEES. 

N.  Y.  SOFBEMB  COUBT.   GeKBRAL 

Term.    Third  Dbpt. 
TVillard  E.  Chase,  respt^  v.  Edward 
D.  James,  applt 
Decided  November,  1878. 

A  referee  is  not  entitled  to  more  than  the  itat- 
ntory  compensation  for  his  servioes,  on- 
less  a  written  agreement  for  greater  fees  is 
entered  into  by  both  parties  or  their  attor- 
neys. An  entry  upon  his  minutes  of  an 
agreement  for  greater  compensation  is  not 
safficient ;  and  such  an  entry,  aUowing  him 
to  charge  the  fair  value  of  his  services,  held 
of  no  effect.  The  written  agreement  should 
be  entered  into  before  he  commences  to 
act. 

This  is  an  appeal  from  an  order  of 
the  Special  Term,  denying  a  motion 
to  readjust  the  costs  in  this  particu- 
lar, to  reduce  the  referee's  fees  to 
j|3.00  per  day. 

There  was  no  written  agreement 
with  regard  to  his  fees.  The  referee 
entered  on  his  minutes  the  following: 
^'Agreed  that  referee  may  charge 
tlie  fair  value  of  his  services."  And 
he  testified  that,  according  to  his  rec- 
ollection, that  was  the  agreement  made 
in  open  Court,  on    the   trial.     The 


plain tifPs  attorney  testified  to  the 
same  effect.  The  defendant,  attor- 
ney in  person,  denied  this.  The  Spe- 
cial Term  refused  to  reduce  the  com- 
pensation to  $3.00  per  day,  and  loft 
the  fees  at  the  amount  charged  by 
the  referee,  about  $7.00  per  day. 

Edward  D,  JameSy  for  applt. 

John  C.  HvZberty  for  respt. 

Heldy  That  no  more   tlian   three 
dollars  a  day  could  be  taxed.     The 
statuto  fixes  the  fees  at  that  sum,  but 
the  Code  of  Procedure,  §  313,  per- 
mits the  parties  to  ''  agree  in  writing 
upon   any  otlier  rate  of  compensa- 
tion."    We  think  the  rule  erroneous 
which  has  allowed  an   entry   in  the 
referee's  minutes  to  take  the  place 
of  a  written  agreement.    30  How., 
397.    It  is  true  that  it  was  held  in  7 
How.,  397,  that  an  agi-eement  to  refer 
in  open    Court    is  sufficient.      But 
that  is  a  step  in  the  progress  of  the 
trial  entered  in  the  records   of  the 
Court,  and  therefore  binding  on  the 
parties.      The  referee's  minutes  are 
not  records  of  a  Court.    The  agi*ee- 
ment  is  not  simply  a  part  of  the  trial, 
but  it  is  a  contract  in  which  he  is  the 
interested  party.     We  think  the  lan- 
guage of  the  Code  means  that  there 
shall  be  an  agreement  signed  by  the 
parties  or  their  attorneys.     Further- 
more, an  agreement  to  pay  the  fair 
value  of  services  amounts  to  nothing. 
The  law  has  set  the  value.     If  not^ 
who  is  to  judge  ?    The  referee  ?    He 
is  the   interested  party.    The  clerk  f 
He  is  simply  a  taxing  oflicer.    We 
think  that  no  force  (Uiu  be  given  to 
an  agreement  of  this  kind.     Nothing 
in  these  remai'ks  is  intended  to  imply 
that  referees  should  not  be  paid  more 
than  the  statutory  fees  ;  but  if  more  is 
to  be  allowed,  a  wi-itteu  agreemoul 
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slioiild  be  made  and  signed  before  the 
referee  commences  to  act. 

Order  appealed  from  revei-sed,  and 
the  excess  over  $3,00  per  day  should 
be  disallowed,  withoat  costs  of  appeal 
to  either  party. 

Opinion  by  Learned^  P.  J.* 
Bockes  and  Boardinany  JJ.y  concur. 


EAILROAD    COMPANIES. 
NEGLIGENCE. 
N.  Y.  Court  op  Appeals. 
Voak,  respt,^  v.  The  Northern  Cen- 
tral R.  Co.,  applt. 

Decided  November  26, 1878. 

.The  wamiog  provided  by  §  7,  Cfa.  283,  Laws 
of  1854,  to  be  g^ven  by  a  train  approachiog 
a  crosaing,  is  required  to  be  g^ven  so  that 
all  persons  lawfully  using  a  public  highway 
may  keep  out  of  the  way  of  danger,  not  only 
from  collision  at  the  crossing,  but  also  from 
the  fright  of  horses  by  passing  trains. 

A  party  who  places  another  in  peril  cannot 
complain  if  he  does  not  exercise  the  best 
judgment  in  extricating  himself  from  such 
peril ;  he  must  do  the  best  he  can  to  save 
himself,  and,  if  he  fails,  the  party  who 
placed  him  in  peril  must  be  held  responsible. 

This  action  was  brought  to  recover 
damages  for  injuries  sustained  by 
plaintiff  while  travelling,  in  a  one- 
liorse  carriage,  upon  a  highway  which 
was  crossed  by  defendant's  track.  The 
plaintiff  testified  that  she  was  driving 
npon  tlie  highway  a  steady  hoi*se, 
which  she  was  in  the  habit  of  driving, 
and  that  she  approached  defendant's 
track  with  great  circumspection,  lis- 
toning  and  looking  for  the  train,  and 
tliat  in  consequence  of  certain  ob* 
fitructious  she  did  not  see  the  train 
nntil  she  was  within  about  three  rods 
of  the  crossing.  She  was  then  in  a 
place  where  she  could  not  turn 
around ;  her  horae  became  frightened 
and  rcdtive ;  she  backed  it  about  thi*ee 


rods,   and  then,  at  a  loud  blast    of 
the  whistle,  for  the  first  time  given  at 
the  crossing,  her  horse  turned  around, 
and  she  was  tljrown  out  of  Uie  buggy 
and  inJQi-ed.     Several  witnesses  swore 
that  they  wei*e  in  a  position  to  hear 
the  statutory  warning  if  given,  and 
paid  attention,  and  did  not  hear  it 
Defendant  furnished  direct  and  posi- 
tive evidence  that  it  was  given.     A 
verdict  was  rendered  for  the  plaintiff. 
Geo.  M.  Diveriy  for  applt. 
M.  J,  Sunderlin,  for  respt. 
Ileldy  No  error;    that  there  was 
such  a  conflict  of  evidence  as  to  the 
giving  of  the  statutory   warning  as 
authorized  it  to   be    settled  by   the 
jury  ;  that  the  provision  of  the  statute 
(Ciiap.  282,  Laws  of  1854,  §  7),  as  to 
the  giving  of  warning,  is  for  the  pro- 
tection of  persons  actually  crossing 
a  railroad  track  and   of  persons  ap- 
proaching it  (25  Barb.,  199 ;  42  N. 
Y.,  471) ;  that  such  warning  is   re- 
quired to  be  given  so  that  all  i)er8on8 
lawfully  using  a  public  highway  may 
keep  out  of  the   way  of  danger  at 
railroad  ci-ossings,  not  only  from  col- 
lision at  the  crossing,  but  also  from 
the  fright  of  horaes  by  passing  trains. 
Also  held^  That  although  plaintiff 
may  not  have  acted  with   the   best 
judgment  after  the  peril  was  upon 
her,  but,  as  she  did  the  best  she  could, 
this  is  all  the  law  required  of  her. 

A  party  who  places  another  in 
peril  cannot  complain  if  he  docs  not 
exercise  the  best  judgment  in  extri- 
cating himself  from  such  peril.  He 
must  do  the  best  he  can  to  save  him- 
self, and,  if  he  fails,  the  party  who 
placed  him  in  peril  must  be  held  le- 
sponsible. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  afiirmed. 
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Opinion  by  J^arly  J.  All  concur, 
except  RapaUo^  J.^  absent,  and  Uand^ 
J.y  not  voting. 


AGENCY.    EVIDENCE. 
N.    Y.   Supreme    Court.     General 
Term.    Third  Deft. 
Chester    W.    Hydorn,    respty    v. 
Maria  J.  Ciishman,  applt. 
Decided  November,  1878. 

Admissions  of  an  agent  are  not  evidence 
a^lnst  the  principal,  unless  they  modify 
the  contract  or  characterize  the  act  which 
the  agent  is  doing  for  the  principal.  To  be 
a  part  of  the  res  gestCB^  the  admissions  must 
be  a  part  of  or  connected  with  some  trans- 
action then  being  done  by  the  agent  for  the 
principaL 

This  action  was  brought  to  recover 
Tor  filling  a  street  opposite  certain 
lots  of  defendant.  The  defence  was 
tliat  plaintiff  contracted,  not  with  the 
defendant,  but  with  one  Clement,  who 
had  verbally  purchased  these  lots 
from  the  defendant,  and  who  was  in 
possession  of  the  lots  and  had  built 
a  house  upon  them.  Clement  after- 
wards surrendered  the  lots  to  de- 
fendant, who  now  owns  them;  but, 
as  she  claimed,  she  did  not  own  them 
when  the  filling  was  done.  The  de- 
fendant had  a  son,  deceased  at  the 
time  of  the  trial,  who  had  general 
charge  of  her  real  estate,  who  nego- 
tiated the  sale  to  Clement,  and  who 
seems  to  have  acted  very  generally 
as  her  agent.  A  witness,  under  ob- 
jection, testified  that  he  met  the  son 
on  the  street,  who  said  they  were 
abont  filling  the  streets,  ^^  that  he 
thought  it  was  going  to  be  very  bur- 
densome on  them  (the  Cushmans), 
and  they  might  as  well  let  the  lots 
ga"  And  he  requested  the  witness, 
an  engineer,  to  estimate  the  filling 
required.    He  testified  to  another  in* 
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terview  in  which  the  son  said,  "he 
supposed  he  had  bargained  with  Mr. 
Hydorn  to  fill  it."  This  interview 
was  also  concerning  the  engineer's 
estimate  of  the  filling.  This  evi- 
dence was  objected  to. 

The  jury  found  for  the  plaintiff. 

Smithy  FuTBinan  dfe-  Coweriy  for 
applt. 

Henry  A,  Merritt^  for  respt. 

Ilehlj  That  the  admission  of  the 
evidence  was  error.  The  evidence 
was  of  value  to  plaintiff,  as  showing 
the  admission  of  defendant's  agent 
that  the  lots  were  hers,  and  that  she 
was  the  peraon  who  was  to  have  the 
work  done.  What  an  agent  does  in 
the  scope  of  his  employment  is  a  fact 
material  and  admissible.  Wliat  he 
says  is  not  binding  on  his  principal 
unless  it  modifies  the  contract  or 
characterizes  the  act  which  he  is  do- 
ing for  the  prinetpal.  It  must  be  a 
part  of  or  connected  with  some  trans- 
action then  being  done  by  him  for 
the  principal,  so  as  to  bo  a  part  of  the 
res  gestoB.  White  v.  Miller,  6  W. 
Dig.,  118.  These  admissions  of  the 
son  did  not  in  any  way  qualify  the 
only  act  which  he  was  then  doings 
which  was  requesting  the  engineer  to 
have  an  estimate  made  of  the  amount 
of  filling. 

Judgment  reversed ;  new  trial 
granted  ;  costs  to  abide  the  event. 

Opinion  by  Learnedy  P.  J, } 
Boardmauy  c/.,  concurs ;  BockeSy  c/.^ 
dvbitcmte. 


WITNESS. 
N*  T.  Court  of  Appeals.  . 
Bering,  applt.y  v.  Metcalf,  re^pt 
Decided  October  4, 1878. 

In  an  action  for  the  settlement  of  partnership 
aooosn^  one  of  the  items  was  aUOwed  b^ 
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the  referee  eolelj  upon  the  testimony  of  the 
defendant,  whoee  testimony  as  to  other 
items  was  oontradioted  by  other  witnesses, 
and  disregarded  by  the  referee.  -  It  did 
not  appear  plainly  that  defendant  ooirapUy 
swore  false.  Eddy  That  it  was  for  the  ref- 
eree to  decide  whether  defendant  was  a 
oormpt  falsifier ;  that  there  being  room  for 
donbt  as  to  his  guilt,  the  referee  oonld  oon- 
sider  sach  of  his  testimony  as  was  nnoon- 
tradicted. 
Ai&rming,  S.  C,  5  W,  Dig.,  124. 

This  was  an  action  for  the  settle- 
ment of  partnership  accounts.  There 
was  no  contest  in  this  Court  over  any 
of  the  items  except  two.  One  of  these 
was  allowed  by  the  referee  upon  the* 
testimony  of  the  defendant  alone.  It 
appeared  from  the  record  that  defend- 
ant was  contradicted  in  what  he  tes- 
tified to  on  other  items  more  than 
once  by  otlier  witnesses,  to  whom  the 
referee  gave  credence  therein  rather 
tiian  to  the  defendant.  It  was  not 
made  plain  that  the  defendant  must 
have  sworn  false  corruptly. 

A.  M,  Beardnley^  for  applt. 

William  Kematiy  for  respt. 

Ileldj  That  it  was  for  the  referee 
to  decide  whether  the  defendant  was 
a  corrupt  falsifier;  that/ there  being 
room  for  doubt  as  to  deffendant's  guilt, 
the  referee  could  consider  such  of  his 
testimony  as  was  not  overborne  by 
contradiction  or  otherwise,  and  a 
Court  of  Review  could  not  say,  as  mat- 
ter of  law,  that  there  was  no  evidence 
to  sustain  his  finding  thereon.  8 
Keyes,  225 ;  2  Id.,  643 ;  40  N.  T., 
1;  6  Hill,  444;  61  N.  Y.,  477;  65 
Id.,  789 ;  67  Id.,  670 ;  44  Id.,  172 ; 
Stark,  oh  Ev.,  873 ;  7  Wheat.,  328, 
339 ;  2  H.  and  McH.,  880. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  defendant,  affirmed. 

Opinion  by  Folger^ «/.  All  coi\pur, 
except  Miller  and  Earl^  JJ.^  absent 


DEEDS.    REMAINDEIL 
N.  Y.   SupBEMB    Court.     Gensbal 
Term.    Third  Djept. 
James  Seaman  et  al.,  respU.,  y. 
Henry  C.  Harvey  et  al.,  appUs. 
Decided  November,  1878. 

A  deed,  exeoated  before  the  Bayised  Statotes, 
oonyeyed  premises  to  trustees  for  oertsin 
uses,  and  then  **  for  the  farther  use  and 
tmst  for  M.  B.  and  the  heirs  of  her  bodj, 
lawfoUy  begotten."  Hdd^  That  under  the 
rule  in  Shelly*B  oase,M.  B.  took  an  estate  in 
fee  taUy  whioh  was  turned  into  a  fee  aimirfe 
bj  the  operation  of  the  Statute  of  ITdft.  (1 
B.  L.,4a) 

A  remainder,  created  before  the  Beyised 
Statutes,  and  limited  upon  the  death  of  one 
without  heirs,  is  void,  because  limited  upoa 
an  indefinite  failure  of  issue. 

The  action  was  ejectment  to  recover 
four-fifths  of  a  farm.  Both  parties 
claimed  under  a  deed  executed  in 
1811,  by  Robert  T.  Livingston,  who 
died  in  1812,  to  one  Scott  and  one 
Best  The  premises  were  conveyed 
to  them  first,  for  ^^  the  use  and  behoof 
of  the  said  Livingston  "  for  life,  and 
after  his  death  to  the  use  of  the  par- 
ties of  the  second  part,  in  trust,  they 
to  pay  Livingston's  heirs  a  rent  of 
eight  dollars  per  annum.  ^  And  for 
the  further  use  and  trust  for  Mar^ 
garet  Race,  of  the  same  place,  and 
the  heirs  of  her  body,  lawfully  b^^ 
ten,"  from  and  after  the  decease  of 
the  said  Robert  T.  Livingston,  to 
enter  in  and  upon  the  said  fanns,  and 
the  same  to  enjoy,  subject  to  the  rent 
aforesaid  ;  and,  ^  in  case  of  the  death 
of  the  said  Margaret  Race  without 
heirs  of  her  body,  lawfully  begotten^'* 
for  the  use  and  in  trust  for  Mary 
Livingston,  her  heirs  and  assigns  for- 
ever. Margaret  Race  married.  The 
plaintiffs  are  four  of  her  children. 
She  died  in  1856,  leaving  plainti£EB| 
and  one  Mary  A.  Kemper,  her  <»ily 
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issue.  Margaret  Bace,  in  1851,  con- 
veyed to  her  daughter,  Mary  A.  Kem- 
per, and  by  varions  mesne  convey- 
ances the  premises  came  to  defend- 
ants. The  defendants  claimed  that, 
under  the  deed,  Margaret  Bace  took 
a  fee;  the  plaintiffs,  that  she  took 
only  a  life  estate,  with  remainder  in 
her  children. 

The  Circuit  Judge  directed  a  ver- 
dict for  the  plaintiffs. 

a.  E.  AndrewSy  for  applts. 

a.  TT.  McClellan^  for  respts. 

Ifeldy  That,  under  the  words  of  the 
grant,  to  '^  Margaret  Race  and  the 
heirs  of  her  body,"  she  took  a  fee 
simple.  The  Statute  of  Uses  (27 
Henry  VIII.,  0.  10)  gave  a  legal 
estate  to  the  cestui  que  use.  Prior 
to  that  statute  a  grant  to  one  person 
to  the  nse  of  another  gave  the  bare 
legal  estate  to  the  grantee  as  feoffee 
to  wtes;  while  the  whole  beneficial 
interest  went  to  the  person  named  in 
the  deed  as  cestui  que  use.  The 
deed,  therefore,  of  Livingston  to 
Scott  and  Best,  conveyed  to  the  cestuis 
que  use  named  therein  legal,  not 
equitable  estates. 

Aside  from  our  Statute  of  1786, 
the  rule  in  Shelly's  case  determines 
what  estate  was  given  Margaret  Race 
under  the  words  ^^  to  her  and  the  heirs 
of  her  body,"  and  that  estate  would 
have  been  an  estate  in  fee  tail  gen- 
eral. The  Statute  of  1786  (1  R.  L., 
52)  declares  that  when  any  persons 
are  or  would  be,  but  for  the  passage 
of  the  act,  seized  in  fee  tail,  they 
shall  be  deemed  to  be  seized  in  fee 
simple  absolute.  Hence,  Margaret 
Race  took  an  estate  in  fee  simple. 
Lett  V.  Wyckoff,  8  N.  Y.,  355.  In 
opposition  to  this  view,  plaintiffs  ui^ 
that  the  trustees  had  the  title,  and 


that  Margaret  Race  liad  only  an 
equitable  estate,  and  cite  the  doctrine 
that  where  the  life  estate  is  equitable 
and  the  remainder  is  legal,  the  rule  in 
Shelly's  case  does  noC  apply.  Stryker 
V.  Mott,  28  N.  Y.,  p.  91.  But,  in 
this  deed,  both  estates  are  legal  under 
any  construction.  Margaret  Race 
was  to  enter  and  enjoy.  And  the 
plaintiffs  claim  as  remainder-men, 
taking  a  legal  estate  under  the  deed, 
and  not  under  any  conveyance  f i*om 
the  trustees.  If  they  took  a  legal 
jQstate  under  the  deed,  so  did  Margaret 
Race. 

The  plaintiffs  further  nrge  that 
the  proviso  in  the  deed,  that  in  case 
of  the  death  of  Margaret  without 
issue  the  estate  should  go  to  Mary 
Livingston,  shows  that  the  grantor  did 
not  intend  to  give  Margaret  an  estate 
in  fee,  but  merely  a  life  estate.  But 
this  remainder,  being  created  before 
the  Revised  Statutes  (1  R.  S.,  m.  p. 
724,  §  22),  was  void,  as  limited  on  an 
indefinite  failure  of  the  issue  of  Mar- 
garet Race.  32  Barb.,  328 ;  11  Wend., 
259. 

Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  abide 
the  event 

Opinion  by  Leamedy  P.  J ;Bocke9^ 
J.y  concurs.  Boardmany  e/1,  not  act- 
ing. 

TRUSTS. 
N.  Y.  CouBT  OF  Appeals. 
Martin,  respty  v.  Funk,  adm'r,  &c^ 
et  al.,  applts. 
Decided  November  12, 1878. 

B.y  defendMit**  intestote,  deposited  a  earn  of 
money  belonging  to  her  in  a  savinga  bank, 
dedaring  att  the  time  that  the  wanted  the 
aooonnt  to  be  in  trort  for  plaintiff.  B.  ze* 
tained  the  paea-book  untU  her  death,  plain" 
till  being  ignoiaiit  of  the  dapoiife  util  that 
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time.  In  a  salt  to  recoTer  the  pass-book, 
Heid^  That  the  acts  and  declarations  of  B., 
in  regard  to  the  deposit,  imported  a  trusty 
and  were  safficient  to  pass  the  title  ;  that 
B.  must  be  deemed  to  have  retained  the 
pass-book  as  tmsfcee,  and  that  no  notice  to 
the  cestui  que  trust  was  necessary. 

This  was  a  suit  in  equity,  brought 
by  plaintiff,  to  obtain  possession  of  a 
pass-book  on  the  ^Citizens'  Savings 
Bank,  of  the  City  of  New  York,  and 
for  a  decree  declaring  plaintiff  to  be 
the  owner  and  entitled  to  recover  and 
receive  the  deposit  represented  by 
said  pass-book,  with  the  accumula- 
tions of  interest,  and  directing  the 
bank  to  pay  over  such  deposit  to  plain- 
tiff. It  appeared  that,  in  1866,  B., 
defendant's  intestate,  deposited  in  the 
Citizens'  Savings  Bank  $500,  declar- 
ing at  the  time  that  she  wanted  the  ac- 
count to  be  in  trnst  for  W.,  who  is 
plaintiff.  The  account  was  so  en- 
tered, and  a  pass-book  delivered  to  B., 
which  contained  these  entries :  "  Citi- 
zens' Savings  Bank  in  account  with 
Susan  Boone,  in  trust  for  Lillie  Wil- 
lard,  1866,  March  23,  $500."  This 
money  l)elonged  to  B.  at  the  time  of 
the  deposit.  B.  retained  possession  of 
tlie  pass-book  until  her  death  in  1875, 
and  plaintiff  was  ignorant  of  the  de- 
posit until  after  that  time.  The 
money  remained  in  the  bank  with  its 
accumulations  of  interest,  except  that 
B.  drew  out  one  year's  interest  for  her 
own  use. 

Neheniiah  Millardj  for  applts. 

M,  W.  Divine^  for  respts. 

Ileldj  That  plaintiff  was  entitled 
to  a  judgiuent  in  her  favor ;  that  the 
juitB  and  declarations  of  B.,  in  regard 
to  the  deposit,  imported  a  trust,  and 
were  sufficient  to  pass  the  title ;  that 
the  deposit  was  a  declaration  of  trnst ; 
that  the  retention  of  the  jiafls-book  by 


B.  was  not  necessarily  inconsistent 
with  this  construction  ;  that  she  must 
be  deemed  to  have  retained  it  as  trus- 
tee ;  that  notice  to  the  cestui  que 
trust  was  not  necessary.  50  Eng., 
Ch.  175  ;  4  Do  G.,  F.  &  J.,  264 ;  3 
Bradf.,  386 ;  16  Abb.  Pr.,  380;  2  T. 
&  C,  591 ;  40  Conn.,  512 ;  11  R.  L, 
266;  L.  R,  3  Eq.  Cas.,  684;  10  Id., 
475  ;  18  Ves.,  840 ;  Hill  on  Trustees, 
130  ;  6  Sim.,  31 ;  4  Hare,  671 ;  .1 
Johns.  Ch.,  240,  329. 

Warriner  v.  Bogera,  L.  R.  16  Eq. 
Cas.,  340,  explained. 

Brabrook  v.  Five  Cent  Savings 
Bk.,  104  Mass.,  228,  distinguished. 

Clark  V.  Clark,  108  Id.,  522,  ques- 
tioned. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Churchy  Ch.^  J,  All 
concur,  except  MiMer  and  JEarl,  JJ.^ 
absent. 


SALE.    CONYEliSIOK 
N.  y.   Supreme   Court.      General 
Term.    Third  Dept.  . 
William  Edgerly,  respt^  v.  Leonard 
Bush,  applt. 

Decided  November,  1878. 

A  sale  of  chattels,  made  in  a  foreign  oonntij^ 
if  TalicL  there  is  valid  eyerywhere.  Aocord<^ 
inglj,  where  chattels  which  had  been  morfe* 
gaged  in  this  State  were  remoTed  bj  the 
mortgagor  to  Canada,  and  were  purchased 
there  in  good  faith  of  a  third  partj,  a 
trader,  who  had  possession  of  them,  it  was 
HMy  That  the  title  of  the  purchaser  was 
good  as  againit  the  mortgagee,  although 
default  had  been  made  upon  the  mort^gage, 
it  appearing  that  the  laws  of  Canada  pro- 
tected the  purchaser  upon  such  sale  against 
all  persons  whomsoeTer. 

Ai$o  hdi.  That  if  the  mortgagee  denied  to 
zeooyer  the  ivopertj,  he  should  have  com- 
plied with  a  proyision  of  the  laws  of  Canada 
zequiring  the  claimant  to  zeimbuiae  tl^  puz- 
ohastf  the  pziee  h« 
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One  Baker  was   born  in  Canada, 
and  resided  thei-e  nntil   1873,  wlien 
he   came    to   Moriah,  N.    Y. ;    and, 
while  resident  there,  gave  a  vaorx- 
gage  to  plaintiff  on  a  span  of  horecs 
and   other    personal    property.     The 
mortgage  was  filed  March   9,  1875. 
The  first  payment  upon  it  was  to  be 
made  June  1,  1875.     It  contained  a 
clause  that,  upon   non-payment,  &c., 
the  mortgagee  might  take  possession. 
No  payment   was  ever  made.      On 
May  10,  1875,  Baker  removed,  with 
the  mortgaged  property,  to  Canada, 
and   has  ever  since   remained  there. 
lu  November,  1875,  in  Canada,  one 
T)e  Lisle,  a  regular  trader,  dealing  in 
hoi-ses,  sold  the  span  in  question  to 
one   Bromley,  a  resident   of   Platts- 
burgh,  N.   Y.     It  does  not  appear 
how  De  Lisle  got  the  horses.     Brom- 
ley bought  in  good  faith,  and  in  igno- 
rance of  the  mortgage,  and  the  horses 
were   in  De   Lisle's   possession,  who 
immediately  delivered  them.    On  De- 
cember  17,   1875,   Bromley  learned 
that  the  plaintiff  claimed  to  have  a 
mortgage  on  the  horses,  and  to  pre- 
vent their  seizure  he  immediately  re- 
moved them  to  Canada,  and  Decem- 
ber 13,  1875,  sold  the  hoi-ses  to  the 
defendant.     At  that  time  defendant 
was    a  resident  of    this   State,   and 
owned  land  in  Canada.     The  horses 
remained  in  Canada  up  to  the  time 
this  action  was  brought.     Defendant 
was   informed   by   Bromley  that  he 
had  run  the  horses   into  Canada  to 
prevent  a  seizure  under  the  mortgage. 
This  action  is  brought  for  a  conver- 
sion, the  defendant  having  refused  to 
deliver  the  horses  on  demand.    No 
offer  was  made  at  the  time  of  the  de- 
mand, or  ever,  to  pay  to  the  defend- 
ant what  be  had  paid,  or  what  Brom- 


ley had  paid  for  the  horses.     The  de- 
fendant claimed   that    Bromley  ob- 
tained a  good  title  from  Do  Lisle 
under  the  laws  of  Canada,  and  that 
he,   defendant,   took    the   benefit  of 
Bromley's   title.     Art.   1489   of    the 
Code  of  Lower  Canada  provides,  in 
substance,  that  if  a  thing  lost  or  stolen 
be  bought  in  good  faith  in  a  fair  .  .  . 
orfrovi  a  trader  dealing  in  similar 
articles^  the  owner  cannot  reclaim  it 
without  reimbursing  to  the  purchaser 
the  price  he  has  paid  for  it.     Art. 
2268  is  as  follows:   "Actual  posses- 
sion of  a  corporeal  moveable   by  a 
pei'son   as  proprietor  creates   a  pre- 
sumption  of   lawful   title.  .  .  .  Pre- 
scription of  corporeal  moveables  takes 
place    after    three    yeai-s.  .  .  .  Tfiis 
prescription  is  not,  however,  necessary 
to  prevent  revendication  (a  claiin  of 
the  proj)ei'ty)  if  the  things  have  been 
bought  in  good  faith  in  a  fair  or  mar- 
ket, or  at  a  public  sale,  or  from  a 
trader  dealing  in  similar  articles  .  .  . 
Nevertheless,  so  long  as  prescription 
has  not  been  acquired,  the  thing  lost 
or  stolen   may  be   revendicated,   al- 
though it  have  been  bought  in  good 
faith  in  the   cases  of  the  preceding 
paragraph ;  hut  the  revendication  in 
such  case  can  only  take  place  upon 
reimbursing  the    purchaser  for  the 
price  which  he  has   paid,"    Art.  6 
declares  that  moveable   property  is 
governed   by    the    domicile    of    the 
owner,  but  that  the  law  of  Lower  Ca- 
nada is  applied  in  several  cases,  "  and 
also  in  other  cases  specially  providcld 
for  by  this  Code."    These  laws  of 
Lower  Canada  were  proved  on  the 
trial,  and  the  further  fact  that  chattel 
mortgages  were  not    recognized  by 
its  laws.    The  referee  foand  for  thQ 
plaintiff. 
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B,  M.  Bechwith^  for  applt. 

Waldo  cfe  Grover^  for  i*e8pt 

Ildd^  That,  under  tlie  laws  of 
Lower  Canada,  Bromley  obtained  a 
g(Kxl  title  to  the  hoi^ses  as  against 
the  chattel  mortgage,  which  title 
enured  to  the  benefit  of  defendant; 
and  that  the  sale  by  De  Lisle  being 
good  in  Canada  must,  by  tlie  general 
law  of  nations,  be  held  valid  every- 
where. 

It  is  insisted  that  defendant  was 
not  a  honajide  purchaser.  This  is  of 
no  consequence.  The  purchaser  al- 
ways has  the  benefit  of  the  bona  fides 
of  the  vendor,  and  Bromley  had  good 
title  as  we  think.  He  bought  of  De 
Lisle,  a  dealer  in  horses,  and  who  had 
them  in  his  possession,  and  he  bought 
in  good  faith.  By  Art  1489  the  plaintiff 
could  not  reclaim  die  horses  without 
paying  Bromley  the  price  he  had  paid. 
This  article  is  an  enactment  of  the  doc- 
trine of  market  overt.  2  Blk.  Com., 
449.  Such  a  sale  is  said  to  bind  in- 
fants, femes  coverts,  idiots,  and  luna- 
tics, and  men  beyond  sea,  or  in  prison. 
Id.,  450.  Art.  2268  explains  the  law 
of  Lower  Canada  still  more  fully. 

The  sale  being  valid  where  it  was 
made,  is  valid  everywhere.  Story 
Conf .  Laws,  §  242 ;  9  N.  H.,*  137 ;  13 
Mass.,  4;  6  Hill,  526. 

Had  Bromley  been  a  mere  pur- 
chaser from  Baker  we  must  probably 
have  held  that  Baker  could  give  no 
title,  even  in  Lower  Canada,  except 
subject  to  the  mortgage.  But  Brom- 
ley was  not  a  purchaser  from  Baker, 
or  from  the  plaintiff,  and  does  not 
claim  under  either  of  them,  but  only 
under  De  Lisle. 

Judgment  reversed,  and  a  new  trial 
granted ;  reference  discharged ;  oosts 
to  abide  the  event. 


Opinion  by  Learned^  P.  J. ;  Bockes^ 
«/.,  concurs ;  Boardman^  c/.,.  dubi- 
tante.  

ASSIGNMENTS  FOR  CREDI- 

TORS. 

N.  Y.  CouBT  OF  Appeals. 

In  re  assignment  of  Famam. 

Decided  November  12, 1878. 

An  ayerment  in  a  petition  to  compel  an  aa- 
signee  for  the  benefit  of  creditois  to  fto- 
ooant  that  the  petitioner  la  a  oreditoar  is 
Bofficient  on  that  head  to  give  jnrisdictioo, 
and  the  only  effect  of  a  denial  of  that  fact 
in  the  affidavit  of  the  assignee  is  to  make  an 
issae  for  the  Comity  Jndge  to  hear,  try  and 
determine. 

In  snch  a  petition  it  is  not  neoessary  for  the 
petitioner  to  profess  that  he  comes  in  behalf 
of  aU  the  other  creditors. 

The  fact  that  the  assignee  has  not  given  the 
bond,  as  required  by  law,  does  not,  upon  an 
allegation  that  he  has  conyerted  it  to  his 
own  nse,  shield  him  from  liability  to  ahow 
what  has  become  of  the  property  which 
went  into  his  hands. 

Affirming  S.  C,  7  W.  Dig.,  4a 

F.   ma'de  an    aesignment  for  the 
benefit  of  his  creditors  to  H.,  nnder 
Chap.  348,  Laws  of  1860.     On  Sep- 
tember 16, 1876,  the  wife  of  F.,  who 
is  the  petitioner  herein,  presented  a 
petition  to  the  County  Conrt,  setting 
forth  that  she  was  a  creditor  of  the 
assignor ;  that  the  assignee  had  never 
filed  a  bond  or   account,  and  had 
declared  no    dividend  or  paid  any 
part  of  her  claim,  but  had  converted 
the  greater  part  of  the  estate  to  his 
own  nse.    An  order  was  obtained  to 
show  canse  why  the  assignee  shoald 
not  account  and  pay  the  petitioner 
the  proportional  part  of  her  claim. 
On  the  return  day  of  the  order  the 
assignee  moved  to  dismiss  the  pro- 
ceedings on  the  ground  that  no  bond 
having    been    filed    the    assignment 
was  void,  and  on  an  affidavit  of  the 
aflsigneOi  setting  forth,  among  other 
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things,  that  he  acted  as  agent  of  the 
creditors,  and  not  as  assignee  under 
the  assignment,  and  that  the  petitioner 
had  no  claim  against  the  estate  of  the 
assignor. 

B.  W.  CoheUj  for  applt. 

John  L,  Lindsay  J  for  respt. 

Heldy  That  the  order  to  show 
cause  was  properly  granted;  that 
the  averment  of  the  petition  that 
the  petitioner  was  a  creditor  was 
safficient  on  that  head  to  give  juris- 
diction (Laws  1860,  Chap.  348,  §  4) ; 
that  the  denial  in  the  affidavit  of  the 
assignee  that  the  petitioner  was  a 
creditor  has  no  effect  except  to  make 
an  issue  for  the  County  Judge  to  hear, 
tiy  and  determine. 

Also  held^  That  it  was  not  necessary 
for  the  petitioner  to  profess  in  her 
petition  that  she  came  before  the 
judge  in  behalf  of  all  the  other  credi- 
tors, as  herself. 

Also  heldj  That  the  fact  *that  the 
assignee  did  not  give  the  bond,  as  re- 
quired by  law,  did  not,  upon  an  alle- 
gation that  he  has  converted  it  to  her 
own  use,  shield  him  fi'om  a  liability 
to  show  what  has  become  of  the  prop- 
erty which  went  into  his  hands.  59 
N.  Y.,  §49 ;  1  Abb.  N.  C,  39,  47 ;  4 
Id.,  279  ;  37  Abb.,  375. 

Order  of  General  Term,  affirming 
order  of  County  Court  denying  motion 
to  dismiss  and  granting  the  prayer  of 
the  petition,  affirmed. 

Opinion  by  Folger^  J.  All  concur, 
except  Miller  and  I^rly  JJ^  absent 

SUEROGATES. 

K*    Y.    SUPBEMB     COCST.       Gb2!7EBAL 

TeR2C    Thibd  Dkft. 

Philip  A.  Hopkins,  appU,^  v.  Jo- 
seph 1).  YauYalkenburgh,  ex'r,  et  al., 
respts. 

Decided  November^  1878. 


Upon  proceedings  to  eeU  lands  for  the  paj- 
ment  of  debts,  whether  the  same  are  com- 
menoed  by  the  executor  yolontarilj  or  on 
the  appUcation  of  a  creditor,  the  surrogate, 
in  his  discretion,  has  power  to  adjudicate 
upon  claims  presented  to  him  then,  and 
maj  adjudge  the  same  valid  and  subfiisting, 
as  between  the  executor,  or  the  heirs,  or  de- 
visees upon  the  one  hand,  and  the  creditor 
upon  the  other. 

Yan Yalkenburgh  was  the  executor 
of  one  Wheeler,  deceased,  and  as 
such  executor  presented  to  the  surix>- 
gate  a  petition  for  leave  to  sell,  etc., 
real  estate  for  payment  of  debts. 

On  the  return  dav  of  the  order  to 
show  cause,  issued  on  said  i>etition, 
the  appellant  appeared,  presented 
two  claims  against  the  estate  of 
Wheeler,  and  asked  to  be  allowed  to 
prove  the  same.  The  executor,  the 
heirs,  and  devisees  opposed  his  ap- 
plication. The  surrogate  decided 
that  he  had  no  jurisdiction  ^to  hear 
claims  or  to  take  proof  thereof,  and 
adjudicate  the  same  as  just  and  valid 
against  the  executor. 

Hopkins  dk  Hand^  for  applt 

Isaac  S.  Nefwton^  for  ex'r,  respt. 

Geo.  W,  Bay,  for  respts. 

Hdd^  TFiat  upon  proceedings  to 
sell  lands  for  the  payment  of  debts 
a  surrogate  has  power,  in  his  discre- 
tion, to  hear  and  adjudicate  claims 
as  valid  and  subsisting  against  the 
estate.  It  is  true  that  it  was  held  in 
Magee  v.  Yedder,  6  Barb.,  352,  that 
a  surrogate  has  not  jurisdiction  to 
decide  the  question  between  a  credi- 
tor of  the  deceased  on  one  side,  and 
the  executor,  as  his  representative, 
holding  his  personal  estate,  on  the 
other.  But  to  sell  lands  for  the  pay- 
ment of  debts  is  a  statutory  proceed- 
ing, distinct  from  the  ordinary  powers 
of  an  executor.  2  £.  S.,  m.  p.,  101, 
§  9  (6).    The  heirs  may  contest  the 
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validify  of  the  debt.  §  13  (10).  The 
suri'ogate  is  to  enter  in  his  proceed- 
ings three  classes  of  debts :  Ist,  those 
which  he  shall  adjudge  valid  and 
subsisting ;  2d,  those  which  shall 
have  been  determined  to  be  valid  as 
such  on  a  trial ;  3d,  those  recovered 
in  a  court  of  law  on  a  trial  on  the 
merits.  Thus  it  is  plainly  implied 
that  in  these  proceedings  the  suri'o- 
gate has  the  power  to  adjudicate  on 
the  validity  of  some  debts,  at  least. 
i  Again,  it  does  not  seem  to  be  dis- 
puted by  the  respondent  that  those 
claims  which  the  heir  or  devisee  ad«» 
mits  by  his  petition,  the  heir  or  de- 
visee may  dispute,  and  the  surrogate 
may  adjudicate  thereon.  This  shows 
that  the  surrogate  has>juri8diction  to 
adjudicate  upon  some  claims  be- 
tween heir  and  creditor.  Further,  a 
creditoiN  may  himself  take  proceed- 
ings to  have  the  lands  sold.  These 
proceedings  are  in  the  form  of  an 
order  requiring  the  executor  to  show 
cause,  but  the  heirs  and  devisees  are 
to  be  subsequently  notified,  and  the 
debts  are  to  be  "  established  before  " 
the  surrogate.  2  R.  S.,  m.  p.,  108,  §  § 
59  et  seq.  (48  et  seq).  Thus  it  ap- 
pear that  in  this  case  he  has  juris- 
diction to  decide  on  the  validity  of 
debts,  as  between  the  creditor  and 
the  heirs  or  devisees.  And  in  these 
cases  the  executor  may  be  an  oppos- 
ing party.  And  so,  when  the  pi-o- 
ceedings  have  been  taken  by  the  ex- 
ecutor himself,  other  debts  may  be 
proved  before  distribution  to  the  sat- 
isfaction of  the  surrogate.  §  51  (42). 
Here  again  jurisdiction  is  given  him. 
Whether  such  pix>ceeding8y  then, 
^re  commenced  by  the  executor  vol- 
nntsrily  or  on  the  order  of  the  sorro- 
gate  upon  tlie  application  of  a  credi* 


tor,  it  appears  to  me  that  they  are 
qtcasi  proceedings  in  rem  in  favor  of 
creditors  and  against  the  heirs  or  de- 
visees. And  the  surro^te  has  and 
must  have  jurisdiction  to  adjudicate, 
for  this  purpose,  on  the  claims.  The 
case  of  Burnett  v.  Kincaid,  2  Laus., 
320,  is  thought  to  decide  otherwise. 
But  we  think  not.  The  learned  jus- 
tice is  carcful  to  qualify  his  language 
and  to  say  tliat  the  validity  of  tiie 
claim  is  not  ordinat'Uy  within  the 
scope  of  the  surrogate's  duties.  What 
is  decided  is,  that  after  suiiicient  ap- 
peared to  indicate  that  a  sale  of  the 
lands  was  necessary,  tlie  surrogate 
had  a  right  to  determine  that  the 
order  should  not  be  delaj'ed  to  await 
the  termination  of  the  litigation. 
And  he  says  that  if  the  claim  is  not 
established  in  some  other  court  an 
opportunity  will  be  furnished  on  the 
distribution  for  that  purpose,  thus 
implyin<>  that  the  suri-ogate  could 
then  adjudicate. 

Order  revcreed  and  proceedings 
remitted  to  the  surrogate  that  he  may 
in  his  di8ci*etion  adjudicate  upon  the 
claims  if  he  chooses  to  do  so.  Costs 
to  abide  the  event  of  the  proceedings. 

Opinion  by  Learned^  P. «/./  BockeB 
and  Boardman^  JJ.<,  concur. 


ATTACHMENT. 

N.  Y.  Court  of  Appeals. 

The   Steuben  Co.  Bank,  respLy  ▼. 

Alberger,  impl'd,  &c.,  applt. 

Decided  November  12,  1878. 

On  a  motioii,  under  §§  682  and  683  of  the  New 
Code,  by  a  judgment  creditor  in  a  judgment 
entered  subsequent  to  the  levy  of  a  wajnant 
of- attachment  against  property  of  the  judg- 
ment debtor,  to  set  ande  the  attachment  on 
the  ground  of  the  insaiBcien<gr  of  the  alll-- 
davits  upon  which  it  was  issued,  whioh  mo- 
tion was  bM6d  on  the  atteobment|  the  ai&- 
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davits  on  which  it  was  issued,  and  an  affida- 
Tit  of  the  judgement  creditor,  which  set  forth 
the  recover  J  of  the  jndgment,-bat  did  not 
controvert  any  of  the  alleg'ations  in  the 
aforesaid  affidavits,  Ildd,  That  the  judg- 
ment creditor  was  entitled  to  make  the  mo- 
tion, bat  that  plaintiff  in  the  attachment 
suit  cooid  not  read  new  afftdavits  on  such 
motion. 

On  November  29,  1877,  an  attach- 
ment was  issued  by  tbie  County  Judge 
of  Steuben  County,  against  the  joint 
and  several  property  of  S.  A.  &  J. 
A.  in  an  action  brought  by  plaintiff 
against  them  and  otlier  defendants. 
The   attachment    was    levied    upon 
property  of  S.  A.     A  judgment  was 
subsequently   recovered  on    Dec.  4, 
1877,  by    plaintiff    against    the  de- 
fendant A.     The  defendant  S.  A.,  on 
Dec.  3, 1877,  confessed  a  judgment 
in  favor  of  his  mother,  L.  A.     On  the 
next  day  an  execution  was  issued  and 
levied  on  the  attached  property.     L. 
A.  thereupon  moved,  under  §§   682 
and  683  of  the  New  Code,  to  vacate 
the  attachment  in  the  plaintiff's  suit 
as  to  the  individual  property  of  S.  A., 
on  the  ground  of  the  insufficiency  of 
the  affidavits  upon  which  it  was  is- 
sued.    The  notice  of  motion  specified 
that  the  motion  would  be  made  upon 
the  warrant  of  attachment,  the  affi- 
davits upon  which  it  issued,  and  the 
affidavit  of  L.  A.,  which  stated  the 
granting  of  the  attachment,  and  the 
levy  thereunder,  and  set  out  the  re- 
covery of  the  judgment  in  her  favor, 
and  the  execution  and  levy.     It  did 
not  controvert  any  of  tlie  facts  alleged 
in  the  affidavits  upon  which  the  at- 
tachment was  issued,  and  showed  that 
it  was  made  to  show  the  right  of  the 
affiant  as  lienor  to  intervene.     Upon 
the  hearing  of  the  motion  the  plain- 
tiff herein  offered  to  read  additional 


affidavits  in  support  of  the  attach- 
ment, and  to  fortify  the  ground  upon 
which  it  was  issued.  The  counsel  for 
the  moving  party  objected  to  their 
being  read  on  the  ground  that  the 
motion  was  founded  on  the  affidavits 
upon  which  the  attachment  was 
gmnted,  and  that  additional  affida- 
vits upon  the  merits  of  the  original 
application  wei*e  inadmissible.  The 
Court  overruled  the  objection  and 
permitted  the  affidavits  to  be  read 
and,  subsequently,  without  passing 
upon  the  sufficiency  of  the  original 
affidavits,  held  that  the  subsequent 
affidavits  established  the  ground 
stated  in  the  warrant  of  attachment, 
and  for  that  reason  refused  to  vacate 
it. 

A.  G.  liice,  for  applt. 

J,  K  ParMurst,  for  deft. 

Ileldj  Error;  that  L.  A.  was  en- 
titled to  make  the  motion,  but  that 
plaintiff  could  not  present  new  affida- 
vits upon  the  motion  ;  that  while  the 
New  Code  extends  the  right  to  inter- 
vene by  motion  to  vacate  an  attach- 
ment to  a  lienor  wlio  has  acquired  a 
lien  upon,  or  an  interest  in  the  prop- 
erty of  the  defendant  after  the  at- 
tachment, it  makes  no  discrimination 
in  respect  to  the  grounds  upon  which 
the  application  may  be  made,  but 
continues  the  distinction  which  bo- 
fore  existed,  and  gives  to  the  moving 
party  the  option  to  make  his  applica- 
tion to  vacate  the  attachment,  either 
upon  tlie  papere  upon  which  it  was 
granted  alone,  or  upon  proofs  on  his 
part,  and  confines  the  plaintiff  in  the 
one  case  to  the  original  affidavits,  and 
allows  him  in  the  other  to  sustain  by 
liow  proofs  his  rights  to  an  attach- 
ment upon  any  of  the  grounds  stated 
in  the  warrant 
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The  Court  cited  44  N.  T.,  271 ;  7 
Barb.,  656;  13  Id.,  412;  46  Id.,  43. 
Old  Code,  §§  241,  as  amended  in 
1869,  204,  225,  226.  New  Code,  §§ 
627,  568,  683. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying  mo- 
tion, reversed. 

Opinion  by  Andrews^  J,  All  con- 
car,  except  Miller  and  Earl^  JJ.^  ab- 
sent. 


LIFE  INSURANCE.    INSANITY. 

EVIDENCE. 
N.  Y.  Supreme   Court.      General 
Term.    Third  Dept. 
Warren  Newton,  adni'r,  applt,  v. 
The  Mutual    Benefit  Life  Iub.   Co., 
respL 
Decided  November,  1878. 

Th«  defendant  issued  a  policy  payable  to  the 
wife  of  the  insured.  In  an  action  thereon 
by  her  administrator,  one  of  the  defences 
was,  that  the  insured  concealed  the  fact  that 
his  father  was  afflicted  with  insanity.  Held, 
that  testimony  of  the  superintendent  of  a 
hospital  for  the  insane  that  the  books 
showed  that  the  father  had  been  twice  ad- 
mitted to  the  hospital  was  not  competent 
upon  the  question  of  his  insanity. 

Becords  of  a  Probate  Court  of  another  State 
showing-  that  the  (-ourt  held  the  father  in- 
sane upon  testimony  and  visitation,  but 
failing  to  show  an  inquisition  of  lunacy  duly 
found  by  a  jury,  Ileid,  no  evidenoe  of  insanity 
in  the  Courts  of  this  State. 

The  action  was  on  an  insurance 
policy,  and  one' of  the  defences  was 
that  the  father  of  the  deceased  Ben- 
jamin Boss  was  afflicted  with,  or  died 
of  insanity ;  one  of  the  questions  in 
the  application  was  dii*ected  to  tliis 
pointy  and  the  insured  answered  it  in 
the  negative.  On  this  point  the  de- 
fendant gave  in  evidence  the  testi- 
mony of  the  Superintendent  of  the 
Cleveland  Uospital  for  the  Insane  in 


Ohio.  He  knew  nothing  of  the  dis- 
ease of  the  father,  but  stated  that  the 
record  of  the  books  showed  that  be 
was  twice  admitted  to  that  hciepital. 
The  defendant  also  put  in  evidence  a 
copy  of  the  records  of  a  Pn)bate 
Court  in  Cuyahoga  County,  Ohio. 
These  records  siniply  state  that  the 
Conrt  visited  Benjamin  Koss,  held 
an  inquest  of  lunacy,  and  on  the  testi- 
mony of  a  respectable  physician, 
naming  him,  and  on  other  testimony, 
held  said  Koss  to  be  an  insane  pei-son. 
The  Probate  Court  of  the  county  is  a 
Court  of  Eecoid. 

It  was  proved  that  the  laws  of 
Ohio  required  the  papers  in  such  cases 
to  be  filed  but  no  recoi-d  tliei-euf  to 
be  made,  only  a  "journal  entry  of 
the  judging  of  the  Court."  The 
Court  nonsuited  plaintiff. 

George  M.  TilLson^  for  applt. 

E,  IL  Prhidle^  i^T  respt. 

Ueldy  That  the  testimony  of  the 
su}>erin  ten  dent  of  the  hospital  was 
incompetent  as  against  the  plaintiff, 
hdministrator.  At  most  it  only  estab- 
lislied  the  fact  that  he  had  been  ad- 
mitted to  the  asylum,  not  that  he  was 
insane,  and  as  against  the  administi-a- 
tor  of  Josephine  Koss,  [the  policy 
was  payable  to  her ;  she  was  the  wife 
of  the  deceased],  it  established  noth- 
ing material  to  the  case. 

As  to  the  records  of  the  Pix)bat6 
Court,  admitting  that  an  inquisition 
of  lunacy  duly  found  is  prima'  fiice 
evidence,  the  evidence  pixxluced  fell 
short  of  such  an  inquisition.  An  in- 
quisition as  known  to  our  law  is  a 
finding  of  facts  by  a  jury.  Bouvier 
Law  Diet.  We  cannot  assume,  without 
proof,  that  the  laws  of  a  State  have 
di8i)en8ed  with  that  safegtiard.  Nor 
can  we  admit  such  a   mere  entry  as 
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was  produced  to  be  evidence  in  this 
State  of  the  insanity  of  a  person. 

Order  revei-sed,  and  new  trial 
granted  ;  costs  to  abide  event. 

Opinion  by  Learned^  P.  J.  / 
Boardmauy  e/.,  concurs. 

[JSUEY.    ESTOPPEL. 

N.  Y.  SuFREMK  Court.      Gbnebal 

Tbbm.    Fourth  Dept. 

Eva  Hoeffler,  applt.y  v.  Byron  H. 
Wescott,  impl'd,  ckc,  respt. 

Decided  October,  1878. 

Defendants,  W.  and  B.,  were  bankers  and 
dealers  in  real  estate,  and  were  jointly  in- 
terested in  certain  property,  upon  which  W. 
executed  a  mortgage  for  $900  to  B. ,  for  the 
pui9>ose  of  raising  money  for  the  benefit  of 
both.  Plaintiff,  who  had  been  in  the  habit 
of  transacting  business  with  them»  delivered 
$1,100  to  B.,  with  the  request  that  it  be 
used  in  the  purchase  of  a  good  mortgage, 
nothing  being  said  about  any  particular 
mort^fftg^  or  any  rate  of  discount.  B.  after- 
ward dellyered  to  plaintiff  an  envelope  oon- 
taining  said  mortgage,  with  an  assignment 
thereof,  in  which  he  covenanted  that  there 
was  $900  and  interest  due,  and  also  another 
mortgage  for  $200,  and  $83  in  cash.  Noth- 
ing was  said  as  to  the  contents  of  the  en- 
velope, nor  any  agreement  made  as  to  any 
rate  of  discount  on  the  transaction.  B. 
afterwards,  without  the  knowledge  or  con- 
sent of  plaintiff,  entered  the  transaction 
upon  the  books  of  the  finn  as  a  sale  of  a 
bond  and  mortgage  at  a  discount  of  8  per 
cent.  In  an  action  to  foreclose  the  mort- 
gage, W.  alone  defended,  setting  up  usury. 
HdA^  Thai  the  transaction  was  equivalent 
to  a  representation  that  the  mortgage  was  a 
good  and  vaUd  one,  and  that  neither  partner 
could  be  permitted  to  deny  such  representa- 
tion to  plaintiff^s  injuiy. 

This  IB  an  appeal  by  the  plaintifiE 
from  a  judgment  for  the  defendant 
rendered  by  a  County  Court. 

The  action  was  to  foreclose  a  mort- 
gage made  by  Wescott  to  Bork  to 
secure  the  payment  of  $900,  with  in- 
terest for  three  years. 

The  facts  in  the  case  are  as  follows : 


In  the  forenoon  of  a  certain  day 
plaintiff  entered  the  banking  office 
of  Lyon,  Bork  &  Co.,  of  Buffalo — 
[Tlie  defendants  being  members  of 
said  firm,  and  with  said  firm  plain- 
tiff was  in  the  habit  of  transacting 
business],  and  deposited  $1,100,  with 
the  request  that  it  be  used  in  the  pur- 
chase of  a  good  mortgage.  The  busi- 
ness of  said  firm  was,  acting  as  agent 
for  others,  and  as  dealers  in  real  es- 
tate, and  bankers.  Bork  received  the 
money,  nothing  at  the  time  being 
said  about  any  particular  mortgage, 
or  any  rate  of  disccmnt  or  interest. 

In  the  afternoon  of  the  same  day 
plaintiff  returned,  and  received  from 
Bork,  ill  an  envelope,  the  mortgage 
in  question,  with  an  assignment  there* 
of  executed  and  acknowledged  by 
Bork  to'  her,  covenanting  that  there 
was  $900  and  interest  due  thereon, 
and  that  he  could  lawfully  transfer 
the  same,  together  with  a  mortgage 
for  $200,  and  $83  in  money,  nothing 
being  said  about  the  contents  of  the 
envelope,  no  explanation  being  made 
by  Bork  in  reference  to  the  mortgage 
or  the  amount  of  money  contained  in 
the  envelope,  and  no  agreement  as  to 
the  rate  at  which  she  was  to  receive 
the  mortgage,  or  any  rate  of  discount 
or  interest  which  she  was  to  receive 
upon  the  transaction.  Bork  entered 
the  transaction  on  the  books  of  the 
firm  as  a  sale  of  the  bond  and  mort- 
gage to  plaintiff  at  a  discount  of  8 
l)er  cent.,  and  the  $1,100  deposited 
went  to  the  credit  of  the  two  copart- 
ners, Wescott  and  Bork.  This  entry 
was  made  during  the  absence,  and 
without  the  knowledge  or  consent  of 
the  plaintiff. 

In  point  of  fact,  Wescott  &  Bork 
were  jointly  interested  in  the  property 
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mortgaged,  and  the  bond  and  mort- 
gage was  made  with  the  understanding 
between  them  that  the  money  was  to 
be  raised  for  the  benefit  of  both  parties. 

Wescott  alone  defended  the  action, 
and  set  up  that  plaintiff  and  Bork 
entered  into  a  corrupt  and  usurious 
agreement,  in  pursuance  of  which 
plaintiff  lent  to  Bork  the  su?n  of  $833 
only  upon  the  bond  and  mortgage,  and 
reserved  the  sum  of  $67,  besides  the 
legal  interest,  as  a  consideration  for 
the  use  and  forbearance  of  the  said 
sum  of  $S33. 

The  action  w^  tried  without  a 
jury,  and  the  County  Judge  found  as 
facts  that  the  mortgage  had  no  valid- 
ity in  the  hands  of  Bork,  and  that 
Bork  sold  and  assigned  the  same  to 
the  plaintiff  at  a  discount  of  8  per 
cent.,  which  was  intended  by  said 
Bork  and  said  plaintiff  asa  "  bonus,  in 
addition  to  the  legal  iutei*est  secured 
to  be  paid  by  said  bond  and  mortgage 
and  as  a  conclusion  of  law  ho  found 
that  the  sale  and  transfer  of  said  bond 
and  mortgage  was  corrupt  and  usuri- 
ous, and  by  reason  thereof  said  bond 
and  mortgage  were  usurious  and  void," 
and  ordered  judgment  in  favor  of 
Wescott,  dismissing  the  complaint 
with  costs. 

John  C,  HubheU^  for  applt 

J.  P.  Carr^  for  respt 

Htldj  That  the  judgment  was 
clearly  erroneous.  It  was  averi*ed  in 
the  complaint  that  Bork,  in  the  as- 
signment of  the  bond  and  mortgage, 
covenanted  that  tliere  was  due  the  sum 
of  $900  and  interest,  and  that  the 
same  would  be  paid,  and  therein  plain- 
tiff demanded  judgment  against  both 
Wescott  and  Bork  for  any  deficiency 
that  might  remain  after  exhausting 
the  mortgage  security.    Bork  made  no 


answer  in  the  action,  but  as  to  him, 
the  Court,  having  acquired  jurisdic- 
tion of  the  action,  could  have  pro- 
ceeded to  render  judgment  against 
him  on  his  guaranty  of  payment,  not- 
withstanding the  defence  interposed 
in  behalf  of  Wescott. 

AUo  heldj  That  there  was  no  foun- 
dation in  the  evidence  for  the  finding 
that  the  plaintiff  purchased  the  bond 
and  mortgage  at  a  discount,  or  was  a 
party  to  any  corrupt  or  usurious  agree- 
ment concerning  the  same.  The  plain- 
tiff's money  was  deposited  with  the 
firm,  who  acted  as  her  agents,  and  her 
business,  so  far  as  she  was  concerned, 
was  with  the  firm,  and  to  impose  up- 
on her  the  mortgage  in  question,  un- 
der her  request  to  purchase  a  good 
mortgage,  was  a  fraud  and  violation 
of  duty.  A  security  which  the  law 
declares  is  illegal  and  void  cannot  be 
either  good  or  bona  fide.  7  W. 
Dig.,  8  ;  6  W.  Dig.,  312.  In  the  ab- 
sence of  explanation  the  plaintiff 
was  justified  in  supposing  that  she 
was  receiving  a  good  and  valid  mort- 
gage, and  the  transaction  was  equiva- 
lent to  a  repi*esentation  that  it  was 
so,  and  no  member  of  tlie  firm  can 
now  be  justly  permitted  to  deny  such 
representation,  to  the  injury  of  the 
plaintiff. 

Judgment  reversed,  and  new  ti*ial 
ordered. 

Opinion  by  Talcotty  t/1 
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gag«,  the  title  to  all  remaining  in  the  grant- 
ee at  the  time  of  the  forecloeore,  and  he 
personally  liable  for  any  defidenoy  arising 
after  a  sale  of  the  whole,  snoh  grantee  has 
no  equity  to  haye  the  property  sold  in  par- 
cels in  the  inyerae  order  of  the  oonveyanoes 
to  him. 

Certain  premises  whioh,  with  others,  were 
mortgaged  to  plaintiff  were  sold  and  con- 
yeyed  to  one  S.  By  a  snbseqnent  oonyey- 
ance  all  the  mortgaged  property  was  con- 
yeyed  to  S.,  and  he  assumed  the  payment 
of  the  mortgage.  8.  afterwards  executed 
and  delivered  to  one  L.  a  mortgage  upon 
all  the  mortgaged  premises  except  those 
conyeyed  to  him  by  the  first  deed.  After 
this  S.  executed  two  other  mortgages,  one 
upon  all  the  lands  ooyered  by  the  original 
mortgage,  and  one  upon  the  property  con- 
yeyed by  the  first  deed.  On  foreclosure  of 
the  first  mortgage,  Held^  That  L.  had  an 
equitable  right  to  insist  that  plaintiff  should 
exhaust  his  remedy  against  all  the  remain- 
ing premises  of  S.  before  selling  the  land 
mortgaged  to  him,  and  also  to  insist  upon 
the  personal  liability  of  S.  for  the  balance 
of  the  mortgage  debt,  and  that  the  succes- 
siye  mortgagees  took  their  mortgages  subject 
to  the  equities  in  fayor  of  the  prior  mort- 
gagees. 

This  is  an  appeal  by  the  defendant, 
Charles  Childs,  from  a  portion  of  a 
judgment  in  an  action  for  the  fore- 
cloenre  of  a  mortgage. 

Three  of  the  defendants  answered, 
viz. :  the  defendant  and  appellant 
Childs,  the  defendant  Lawson,  and 
the  defendant  Carter,  executrix,  &c. 

The  cause  was  tried  by  the  Court 
at  the  Otsego  Special  Term,  March 
29,  1877,  when  judgment  for  plain- 
tiflF  was  ordered,  with  special  direction 
for  the  application  of  certain  rents 
and  profits  of  the  mortgaged  prem- 
ises, with  the  usual  provisions  for  a 
foi-eclosure  and  sale  of  the  mortgaged 
premises  in  parcels,  and  for  the  appli- 
cation of  the  proceeds.  The  mort- 
gage sought  to  be  foreclosed  herein 
was  executed  by  a  corporation  known 


as  the  Union  Cotton  Manufactory,  on 
the  4th  day  of  December,  1848,  to 
secure  $5,000  in  three  equal  install-^ 
ments,  with  interest  annually  on  the 
amount  thereof  unpaid. 

At  the  time  of  trial  there  remained 
unpaid  upon  the  mortgage  $5,396.93. 
This  mortgage  was  the  first  lien  upon 
the  premises,  and  it  appeared  that  the 
mortgaged  premises  would  bring  more 
upon  a  sale  thereof  than  sufiicient  to 
satisfy  the  amount  unpaid  thereon. 

By  the  pleadings,  proofs,  and  find- 
ings, it  appeared  that  on  the  26th  day 
of  March,  1859,  the  trustees  of  said 
corporation  executed  to  the  defendant, 
Rufus  Steere,  a  conveyance  of  about 
seven-eighths  of  an  acre  of  land,  to- 
gether with  a  piece  known  as  the 
island,  which  were  together  known  as 
the  house  and  lot  parcel  of  the  land 
covered  by  the  moitgage  first  men- 
tioned, whereby  they  quit-claimed 
the  lands  last  mentioned;  such  con- 
veyance was  duly  recorded  June  29, 
1863. 

Upon  this  piece  of  land  the  defend- 
ant, Kufus  Steere,  erected  a  dwelling- 
house,  in  which  he  resided  at  the  time 
of  the  trial;  besides  such  land,  the 
mortgaged  premises  consisted  of  a 
lot  used  as  a  hop-yard;  also  of  a 
cotton  factory  with  store-building 
and  dwelling-houses  for  factory  oper- 
atives, with  water  power,  rights,  ap- 
purtenances, privileges,  and  easements 
connected  with  such  factory  ;  also  of 
another  parcel  used  as  a  farm  with  a 
farm  barn  thereon. 

On  the  fii-st  day  of  December,  1865, 
the  trustees  of  the  said  corporation, 
by  deed  of  conveyance  by  them  duly 
made,  quit-claimed  and  released  to 
the  defendant,  Buf  us  Steere,  all  the 
lands  and  premises  covered  by  the 
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said  firet-mentioned  mortgage  aoaght 
to  be  foreclosed ;  said  conveyance 
was  also  executed  by  the  said  Kuf  us 
Steere  under  his  hand  and  seal,  and 
the  same  was  made  subject  to  the 
payment  of  the  last  mentioned  moi*t- 
gage,  and  in  such  conveyance  the 
said  Kufus  Steere  covenanted  and 
agreed  to  pay  such  mortgage,  and 
the  moneys  secured  thereby  as  part 
of  the  purchase  money  of  the  lands 
and  premises  thereby  conveyed,  and 
such  conveyance  was  duly  recorded 
on  the  24th  day  of  January,  1866. 

On  tlie  first  day  of  December,  1865, 
the  defendant,  Hufus  Steere,  for  a 
valuable  considemtion,  execated  and 
delivered  to  the  plaintiff  and  the  de- 
fendant, Elizabeth  L.  Lawson,  his 
bond  conditioned  for  the  payment  of 
$6,000  with  interest,  to  be  paid  on 
the  sixth  day  of  April,  1866;  and 
said  principal  sum  in  six  annual  in- 
stalhnents  of  $1,000  each,  and  inter- 
est on  all  sums  remaining  unpaid 
semi-annually ;  and  as  collateral  to 
such  bond,  and  to  secure  the  payment 
thereof,  said  Kufus  Steere  and  his 
wife  executed  to  the  said  plaintiff  and 
the  said  Elizabeth  L.  Lawson  a  mort- 
gage containing  the  same  conditions 
as  said  bond,  which  granted  and  con- 
veyed to  said  last-named  mortagees, 
their  heirs  and  assigns,  all  the  lands, 
pi-emises,  and  property  covered  by 
the  mortgage  herein  first  above  men- 
tioned and  sought  to  be  foreclosed 
herein,  excepting  so  much  of  said 
lands,  premises,  and  property  as  had 
theretofore  been  sold  and  conveyed 
by  tlie  said  Union  Cotton  Maimfac- 
tory,  or  by  the  trustees  thereof,  the 
deeds  of  conveyances  whereof  had 
been  recorded  in  the  office  of  the 
Clerk  of  the  County  of  Otsego  prior 


to  the  first  day  of  September,  1865, 
which  exception  included  the  said 
lands,  premises,  and  property  de- 
scribed in  said  deed  from  said  trnstees 
to  the  defendant,  Ruf us  Steere,  dated 
March  26,  1859,  which  had  been 
recorded  in  said  clerk's  office  on  the 
29th  day  of  June,  1863,  aa  before 
mentioned. 

That  said  last-mentioned  mortgage 
was  duly  recorded  on  the  24th  day 
of  January,  1866,  and  there  remained 
due  and  unpaid  upon  the  same  at  the 
time  of  the  trial,  $8,097.70. 

Before  the  commencement  of  the 
action  the  plaintiff,  Albert  C.  Steere, 
had  sold  and  assigned  all  his  interest 
in  said  last-mentioned  bond  and 
mortgage  to  the  defendant,  Elizabeth 
L.  Lawson,  who  at  the  time  of  the 
trial  was  the  owner  and  holder  there- 
of. 

It  appeared  that  Ruf  us  Steere  was 
insolvent,  and  that  said  last-mentioned 
mortgage  and  the  property  covered 
and  conveyed  thereby  was  the  only 
security  that  said  defendant,  Elizabeth 
L.  Lawson,  had  for  the  indebtedness 
referred  to  in,  and  secured  by,  the  last- 
mentioned  mortgage. 

It  also  appeared  that  since  the  17th 
day  of  July,  1876,  the  plaintiff,  Albert 
C.  Steere,  and  the  defendant,  Elizabeth 
L.  Lawson,  had  been  in  possession  of 
a  portion  of  the  lands  covered  by  said 
last-mentioned  mortgage,  and  the 
plaintiff's  mortgage  sought  to  be  fore- 
closed, and  had  i*eceived  the  rents  and 
profits  thereof  as  mortgagees  in  posses- 
sion under  the  two  mortgages  lastly 
herein  referred  to,  to  the  amount  of 
$350. 

It  also  appeared  that  on  the  5^1  of 
June,  1868,  the  said  Ruf  us  Steere, 
for   a    valuable  considci-ation,  duly 
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made  to  Wm.  11.  Averill,  testator  of 
tlie  defendant,  Jane  R.  Carter,  execu- 
trix, &c.,  his  bond  dated  that  day, 
conditioned  for  the  payment  of  $14,- 
500  and  interest ;  that,  as  collateral  to 
said  bond,  and  to  secure  the  payment 
thereof,  the  said  Rufus  Steere  and 
wife  duly  made  to  said  Averill  a 
mortgage  containing  the  same  condi- 
tions as  said  bond,  which  mortgage 
covered  all  the  lands  covered  by  the 
plaintiff's  mortgage  sought  to  be  fore- 
closed, and  was  duly  recorded  on  the 
17th  day  of  June,  1S68,  upon  which 
mortgage  there  remained  due  and 
unpaid  at  the  time  of  the  trial,  $21, 
805.08. 

It  also  appeared  that,  on  the  27th 
of  August,  1874,  the  said  Rnfus 
Steere  and  his  wife  duly  made  to  the 
defendant,  Charles  Childs,  a  mortgage 
whereby  they  in  terms  granted  and 
conveyed  to  him  all  the  lands  and 
premises  described  in  the  said  deed 
from  the  said  trustees  to  the  said 
Rufus  Steere,  dated  March  26,  1859, 
recorded  as  aforesaid,  as  security  for 
the  payment  of  $4,000,  being  the 
amount  of  certain  accommodation 
endorsements  made  by  said  Childs 
for  the  benefit  and  accommodation 
of  said  Rufus  Steere ;  that  at  the 
time  of  the  trial  there  was  due,  se- 
cured by  and  unpaid  upon  said  mort- 
gage, $4,167;  that  such  mortgage 
was  duly  recorded  on  the  29th  day 
of  August,  1874. 

It  further  appeared  that  the  prem- 
ises covered  by  the  mortgage  sought 
to  be  foreclosed  could  be  sold  in  four 
se]>arate  parcels,  and  that  it  was  for 
the  interest  of  all  the  parties  that  the 
whole  should  be  sold  in  such  parcels ; 
that  the  portion  of  such  lands  and 
premises,  consisting  of  the  dwelling- 


house  occupied  by  said  Rufus  Steere, 
and  about  seven-eighths  of  an  acre  of 
land  adjoining  the  same,  described  in 
said  deed  from  said  trustees  to  said 
Rufus  Steere,  dated  March  26,  1859, 
should  be  sold  as  one  parcel;  that 
the  piece  known  and  used  as  the  hop- 
lot  should  be  sold  as  one  parcel ;  that 
the  store-building,  the  factory,  the 
water  power,  rights,  appurtenances, 
privileges,  and  easements  connected 
therewith,  together  with  the  dwellings 
for  factory  operatives,  with  so  much 
of  the  land  surrounding  the  same  and 
connected  therewith  as  the  referee 
appointed  to  sell  should  determine  to 
be  necessary  for  the  beneficial  enjoy- 
ment thereof,  should  be  sold  as  one 
parcel ;  and  that  the  remainder  of 
said  lands  and  premises,  including 
the  farm  bam,  should  be  sold  as  one 
parcel. 

The  Court  below  held  and  decreed 
that  the  mortgage  of  the  plaintiff 
sought  to  be  foreclosed  was  a  lien 
upon  the  lands  and  premises  therein 
described,  prior  and  superior  to  the 
liens  and  interests  of  anv  and  all  the 
defendants  therein  ;  that  one-half  of 
the  rents  and  profits  received  by  the 
plaintiff  and  the  defendant,  Elizabeth 
L.  Lawson,  should  be  applied  upon 
and  deducted  from  the  amount  found 
due  upon  each  of  their  said  mortga- 
ges respectively ;  that  the  plaintiff 
have  judgment  of  foreclosure  and 
sale;  that  the  said  lands  described 
in  the  said  deed  from  said  trustees  to 
said  Rufus  Steere,  dated  March  26, 
1859,  be  first  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of 
the  amount  found  due  upon  the 
plaintiff's  mortgage,  after  deducting 
one-half  of  such  rents  and  profits; 
that  thereafter  the  remainder  of  the 
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premises  described  in  the  mortgage 
sought  to  be  foreclosed  should  be 
sold  in  three  parcels,  as  before  stated, 
and  out  of  the  proceeds  thereof  the 
costs  and  expenses  of  sale  and  of  ne- 
cessary surveys  should  be  paid,  and 
with  the  rei'nainder  the  referee  ap- 
pointed to  make  the  sale  was  directed 
to  pay  the  costs  of  the  plaintiff  and 
of  the  defendant,  Elizabeth  L.  Law- 
son,  and  Jane  K.  A.  Carter,  executrix, 
&c.,  to  be  taxed  or  so  much  thereof 
as  the  same  would  pay ;  and  out  of  the 
j-emainder  of  the  proceeds  said  ref- 
eree was  directed  to  pay  so  much  of  the 
amount  found  due  upon  the  plaintiff's 
mortgage  sought  to  be  foreclosed  as 
should  remain  unsatisfied  after  pay- 
ing and  applying  thereon  one-half  of 
said  rents  and  profits  and  the  pro- 
ceeds of  the  lands  and  premises  di- 
rected to  be  first  sold  as  before  men- 
tioned, or  so  much  thereof  as  such 
remainder  of  such  proceeds   would 

The  defendant  Childs  appealed 
from  all  that  part  of  such  judgment 
that  directed  the  lands  and  premises 
conveyed  to  Rufus  Steere  by  said 
trustees  by  said  deed,  dated  March  26, 
;^859,  to  be  first  sold,  and  which  di- 
rected the  payment  of  costs  to  the 
defendant,  Elizabeth  L.  Lawson,  and 
that  no  costs  should  be  paid  to  the 
defendant,  Charles  Childs. 

N,  61  Moak^  for  applt. 

I.  &  J,  M,  Lawson^  for  respts. 

Ileldy  After  the  execution  of  the 
deed  of  December  Ist,  1865,  by  the 
Union  Cotton  Manufactory  to  Eufus 
Steere,  by  which  the  premises  therein 
described,  the  remainder  of  the  lands 
covered  by  the  plaintiff's  mortgage, 
were  .granted  to  him,  subject  to  the 
payment  of  the  bond  and  mortgage 


to  the  plaintiff,  and  wherein  he  as- 
sumed and  covenanted  to  pay  the 
same  as  a  part  of  the  purchase  money 
of  the  lands  and  premises  conveyed, 
he  became  personally  liable  for  tlie 
payment  of  the  debt,  and  the  plain- 
tiff could  have  maintained  an  action 
against  him  upon  such  covenant, 
without  i-esorting  to  a  forecloeni*e  of 
the  mortgage,  and  without  joining 
the  mortgagor  as  defendant.  24  N. 
Y.,  178 ;  24  K  Y.,  171. 

The  most  material  point  in  the  de- 
termination of  the  case  in  my  view  is 
the  decision  of  the  question,  whether 
the  execution  of  this  deed  by  the 
parties  opemted  as  an  agi'eement  l)e- 
tween  them  that  the  land  therein 
mentioned  should  be  the  primary 
fund  for  the  payment  of  the  debt, 
and  that  the  mortgage  should  be  en- 
forced upon  that  land  in  the  first  in- 
stance, and  upon  the  house  and  lot  in 
case  of  deficiency  only. 

If  such  effect  is  to  be  given  to  this 
act,  the  payment  of  the  debt,  to  be 
made  in  the  manner  before  men- 
tioned, becomes  a  permanent  charge 
upon  each  of  the  parcels  of  the  mort- 
gaged premises,  and  the  subsequent 
mortgagees  took  the  premises  from 
Rufus  Steere  subject  to,  and  iin- 
pi'essed  with  the  equities  created  by 
the  conveyance  to  him,  with  his  cove- 
nant therein. 

Each  mortgagee  was  chargeable 
with  notice  of  the  provisions  of  tlie 
deed  to  Steere,  and  of  any  equitable 
rights  derived  by  him  from  it.  7 
Paige,  591 ;  Id.,  421. 

Steere's  occupaiicy  and  possession 
of  the  premises  was  constructive  no- 
tice of  such  equitable  rights.  2 
Paige,  300  ;  61  N.  Y.,  88. 

It  appears  to  me  that  under  the 
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peculiar  circumstances  of  this  case  no 
fiucb  equity  arises.  Bufus  Steere 
had  takeu  a  quitHslaim  deed  of  both 
portions  of  the  mortgaged  premises, 
and  both  remained  subject  to  the 
whole  of  the  plaintifPs  mortgage,  and 
liable  to  be  sold  thereon ;  he  had  as- 
sumed the  payment  of  the  whole  of 
the  mortgage  debt,  and  had  become 
personally  liable  to  pay  any  deficiency 
that  might  arise  after  a  sale  of  both 
portions  of  the  mortgaged  premises. 
41  N.  Y.,  179. 

In  such  a  case,  when  the  succes- 
sive conveyances  are  to  the  same 
party,  all  subject  to  the  original 
mortgage,  the  title  to  all  remaining 
in  the  grantee  at  the  time  of  the  fore- 
closure, and  he  personally  liable  for 
any  deficiency  arising  after  a  sale  of 
the  whole — Ruf us  Steere,  such  gran- 
tee, could  nave  no  equity  to  have  the 
property  sold  in  parcels  in  the  in- 
verse order  of  the  conveyances  to 
him. 

The  cases  cited  by  the  counsel  for 
tlie  appellant  Childs  are  cases  in 
which  the  successive  sales  have  been 
to  different  parties,  and  conflicting 
equities  have  arisen  between  aibch 
parties ;  and  no  authorities  that  I  have 
been  able  to  find  recognize  such  a 
thing  as  a  purchaser  of  different  par- 
cels in  succession,  subject  to  a  mort- 
gage assumed  by  him,  having  an 
equity  to  have  them  sold  away  from 
him  ill  the  inverse  order  in  which 
he  purchased. 

It  can  make  no  difference  to  him 
which  is  sold  firat,  when  the  whole 
belongs  to  him,  and  must  be  sold  if 
necessary  to  pay  the  mortgage. 

We  think  the  equities  between  the 

different  parties,  mortgagees  of  Ruf  us 

Steere,  are  to  be  determined  by  the 
Vol.  7.— No.  19. 


principle  stated  in  Willard's  Equity, 
1st  Ed.,  454. 

The  mortgage  given  by  Ruf  us 
Steere  to  the  defendant  Lawson  was 
prior  in  time  to  the  mortgage  given 
to  the  defendant  Childs. 

At  the  time  the  Lawson  mortsraore 
was  given,  Rufus  Steere  was  the 
owner  of  the  house  and  lot  afterwards 
mortgaged  to  defendant  Childs. 
When  the  Lawson  mortgage  was 
executed  the  mortgagees  therein 
named  acquired  the  equitable  right 
to  insist  that  the  plaintiff  should  ex- 
haust his  remedy  against  all  the 
premises  remaining  owned  by  Rufus 
Steere  before  selling  the  land  mort- 
gaged to  them,  and  also  had  the  right 
to  insist  upon  the  personal  liability 
of  Rufus  Steere  for  the  balance  of 
the  mortgage  debt.  The  successive 
mortgagees  took  their  mortgages  sub- 
ject to  the  equities  in  favor  of  prior 
grantees  and  mortgagees.  5  Johns. 
Ch.,  241. 

For  these  reasons,  that  part  of  the 
decree  which  directed  tliat  the  liouse 
and  lot  should  be  first  sold,  and  the 
pi-oceeds  thereof  applied  in  payment 
of  the  plaintiff's  mortgage,  was  right. 

The  allowance  of  costs  to  the  de- 
fendant Lawson,  and  the  disallow- 
ance to  the  defendant  Childs,  was  dis- 
cretionary. Code  of  Procedure,  §  306, 
Sub.  1 ;  16  now.  Pr.,  59  ;  46  N.  Y., 
711. 

The  General  Term  will  not  reverse 
or  interfere  with  such  discretion  ex- 
cept for  manifest  error.  10  Barb., 
448 ;  38  N.  Y.  Superior  Ct.,  425. 

Defendant  Childs,  by  his  answer, 
alleged  that  plaintiff  claimed  more 
than  was  due,  and  upon  the  trial  the 
amount  claimed  was  reduced  ;  upon 
the  issue  raised  with  defendant  Ijaw- 
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Bon,  upou  her  right  to  have  the  house 
and  lot  sold  first,  he  failed. 

The  Court  justly  refused  to  award 
costs  either  for  or  against  him,  and 
awarded  costs  to  the  defendant  Law- 
son,  to  be  paid  from  the  fund. 

The  decree  should  be  affirmed, 
with  costs  of  this  appeal  in  favor  of 
the  defendant  Lawson,  to  be  paid  by 
the  defendant  Childs,  personally. 

Ordered  accordingly. 

Opinion  by  Tappan^  J.  ;  Boardr 
man  J  c/".,  and  Leani^y  P,  «/.,  con- 
cur. 


NEGLIGENCE.    DAMAGES. 
EVIDENCE. 
N.    Y.   Supreme    Court.     General 
Term.     Third  Dept. 
Louis  Bierbauer,  adin'r,  &c.,  re^L^ 
V.  The  N.  Y.  C.   and  H.  R  KR.  Co., 
applt. 
Decided  November,  1878. 

While  in  an  action  broijaght  against  a  railroad 
company  to  recoyer  damages  for  the  death 
of  plaintiff's  intestate,  alleged  to  haTe  been 
caused  by  the  neligfonce  of  defendant  in  ex- 
cayating  earth  from  a  turnpike  adjoining  its 
road,  eyidence  in  relation  to  the  condition 
of  the  turnpike  in  the  yicinity  of  the  place 
of  accident,  at  times  antecedent  thereto, 
and  as  to  what  changes  and  alterations  had 
been  theretofore  made  by  the  company,  are 
in  a  general  sense  admissible,  yet  the  ex- 
amination should  be  confined  within  proper 
limits,  both  as  to  time  and  distance  from 
the  point  of  accident.  Those  limits  are  in 
the  discretion  of  the  trial  judge,  and  the  ad- 
mission of  such  evidence  will  not  be  deemed 
a  substantial  error  except  where  it  plainly 
appears  that  it  must  have  operated  injuri- 
ously to  the  rights  of  the  party  objecting. 

In  an  action  for  causing  death  by  negligence 
compensation  is  to  be  rewarded  with  refer- 
ence to  the  pecuniary  injuries  sustained. 
Neither  yindictiye  damages  nor  those  which 
are  whoUy  speculative  or  conjectural  are  to 
beaUowed. 

It  was  not  intended  hy  the  statute  that  the 


foU  muQ  of  $5,000  shoold  be  given  inevexy 
case  falling  within  its  purview;  but  that 
less  or  more,  not  exceeding  that  sum,  should 
be  given  according  as  the  evidence  shoold 
warrant. 

Appeal  from  an  order  made  at 
Special  Term,  denying  the  defendant's 
motion  for  a  new  trial,  made  upon 
the  judge's  minutes. 

The  action  was  brought  to  recover 
damages  for  causing  the  death  of 
William  Holdefer,  the  plaintiffs  in- 
testate, by  the  negligence  of  the  de- 
fendant in  excavating  earth  from 
and  interfering  with  the  turnpike  or 
highway  adjoining  its  railroad,  in  the 
town  of  Palatine,  and  leaving  the 
same  in  a  dangerous  condition  for 
travellers,  whereby  it  was  flooded,  and 
the  deceased  was  drowned.  Defence, 
a  denial  of  the  defendant's  negligence, 
and  an- averment  of  negligence  on 
the  part  of  the  deceased.  The  latter 
was  the  son  of  the  plaintiff. 

On  the  trial  evidence  was  offered 
and  admitted  against  die  defendant's 
objection  in  regard  to  the  condition 
of  the  turnpike  in  the  vicinity  of  tlie 
place  of  accident,  at  times  antecedent 
thereto,  and  also  as  to  what  changes  or 
alterations  had  been  theretofore  made 
by  the  company. 

The  jury  found  a  verdict  for  the 
plaintiff  for  $5,000. 

S.  W.  Jacisany  for  applt 

E]  Countryman^  for  respt 

Ilddy  That  although  the  evidence 
objected  to  was  in  a  general  sense 
admissible,  yet  tlie  examination 
should  be  confined  within  proper 
limits,  both  as  to  time  and  distance 
from  the  point  of  the  accident 

That  those  limits  were  in  the  dis- 
cretion of  die  judge  at  the  trial,  and 
that  the  admission  of  such  endeuce 


NEW  YORK  WEEKLY  DIGEST. 


435 


in  cases  of  imputed  negligence  wonld 
not  be  deemed  a  substantial  error,  ex- 
cept where  it  could  be  plainly  seen 
that  it  must  have  operated  injnriouslj 
to  the  rights  of  the  party  objecting. 

That  the  action  was  a  statutory 
action,  and  the  statute  declared  the 
rule  of  damages  applicable  to  the 
case.  That  compensation  was  to  be 
awarded  with  reference  to  the  "  pecu- 
niary injuries"  which  the  plaintiff 
would  receive  as  a  consequence  of 
the  death  of  the  intestate. 

That  it  was  not  intended  by  the 
statute  that  the  full  sum  of  $5,000 
should  be  given  in  every  case  falling 
within  its  purview ;  but  that  less  or 
more,  not  exceeding  that  sum,  should 
be  given  accordingly  as  the  evidence 
would  warrant,  bearing  in  mind,  as  a 
measure  of  compensation,  the  pecu- 
niary injuries  sustained. 

That  in  this  view  vindictive  dama- 
ges should  not  be  allowed,  nor  should 
the  allowance  include  wholly  specula- 
tive or  conjectural  damages. 

But  that  the  Court  should  not 
trench  upon  the  right  of  the  jury  to 
determine  the  damages  to  be  awarded 
in  cases  of  this  character,  unless  it 
can  be  plainly  seen  that  some  im- 
proper element  was  considered  and 
allowed  in  their  estimate,  or  that 
they  were  influenced  by  passion,  par- 
tiality, prejudice,  or  corrupt  motives. 

That  in  this  view  of  the  case  the 
vei-dict  must  be  allowed  to  stand, 
although  a  portion  of  the  Court  were 
dissatislied  with  it  in  respect  to  the 
amount. 

Order  affirmed  with  costs. 

Opinion  by  Bockea^  J.;  Learned^ 
p.  e/.,  and  Boardmariy «/".,  concurring. 


CERTIORAEI.    ASSESSORS. 

N.   Y.   Supreme  Court.      General 
Term.    First  Dept. 

The  People  ex  rel.  Frederick  S. 
Heiser,  ex'r,  &c.,  relator,  v.  Thomas  B. 
Asten  et  al.,  Board  of  Assessoi'S,  i&c, 
resj)t8. 

Decided  December  13, 1878. 

The  Court,  upon  a  certiorari  to  the  board  of 
asaeasors  to  review  their  prooeedings  under 
Laws  of  1872,  2  vol.,  p.  1726,  has  no  power 
to  render  any  judgment  that  can  affect  the 
asseBament  roll,  or  correct  any  errors,  where 
it  appears  by  the  return  that,  prior  to  the  ser- 
vice of  the  writ,  they  had  transmitted  the 
assessment  list  to  the  Board  of  Revision  and 
Correction  of  Assessments,  and  had  filed  the 
statement  of  awards  in  the  finance  depart- 
ment. 

Writ  of  certiorari  to  review  pro- 
ceedings in  relation  to  an  award. 

This  proceeding  is  one  to  review 
the  action  of  the  respondents  in 
awarding  damages  to  the  relator  as 
executor,  &c.,  under  the  Act  passed 
May  16,  1872  (Laws  of  1872,  2  vol., 
p.*  1726),  providing  among  other 
things  for  the  assessment  of  damages 
occasioned  to  property-ownere  on 
Eighth  Avenue,  by  reason  of  the 
changes  of  grade  and  improvement 
of  said  avenue. 

It  appeared  by  the  amended  return 
that  the  respondents,  who  constitute  a 
Board  of  Assessors,  had  concluded  their 
labors  in  regard  to  the  subject,  and 
had  transmitted  to  the  Board  of  Re- 
vision and  Correction  the  assessment 
list,  and  further,  that  the  statement 
of  awards  had  been  filed  in  the 
finance  department  before  the  writ 
herein  was  issued. 

II.  M.  Whitehead^  for  relator. 

Hugh  L,  Cole^  for  respts. 

Ileldj  There  is  nothing  before  the 
Board  of  Assessors,  and  the  relator's 
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remedy  is  not  by  this  mode  of  pro- 
cedure. 

Tlie  office  of  a  certiorari  accom- 
plishes nothing  nnder  such  circum- 
stances. The  assessment  roll  is  not 
in  the  possession  or  under  the  con- 
trol of  the  respondents,  and  the 
Court,  as  said  in  the  case  of  People 
V.  Ileady,  43  Barb.,  539,  cann<»t  there- 
fore render  any  judgment  that  can 
affect  the  assessment  roll,  or  cor- 
rect any  errors,  although  it  is  satisfied 
that  there  was  error  in  the  proceed- 
ings.   48  Barb.,  173,  and  cases  cited. 

Writ  dismissed. 

Opinion  by  Brady ^  J, ;  Davis^  P. 
J.y  and  IngaUsy  e/.,  concuriing. 


SET-OFF. 
N.  Y.   SuPBBMB  Court,      General 
Term.    Third  Dept. 
Sanford  Coffin,  assignee,  respt.y  v. 
James  McLean  et  al.,  applts. 
Decided  November,  1878. 

In  an  action  against  the  prinoipalB  and  snie- 
ties  upon  an  undertaking  g^yen  in  an  ac- 
tion for  the  claim  and  deliveiy  of  property, 
a  debt  or  demand  in  favor  of  the  principals 
alone  cannot  be  set-off. 

The  undertaking  was  giyen  in  an  action 
brought  by  the  principals  against  one  M. , 
who  recovered  judgment  for  the  retam  of 
the  property  or  for  its  value.  Before  the 
executions  issued  thereon  were  returned 
H.  made  an  assignment  for  the  benefit  of 
his  creditors  to  plaintiff.  Hdd,  That  when 
the  claim  in  suit  matured  it  became  and 
was  a  demand  in  favor  of  the  assignee  and 
not  one  in  favor  of  M.,  so  as  to  admit  of  a 
set-off  against  it  of  a  debt  due  from  the  lat- 
ter. 

Appeal  from  a  judgment  entered 
at  the  Circuit  on  a  trial  before  the 
Court  without  a  juiy. 

The  action   was    brought  by  the 
plaintiff,  as  assignee  of  Patrick  J. 
Meade,  upon  an  undertaking  given, 
in  an  action  for  the  claim  and  deliv- 


eiy of  property.     The  complaint  al- 
leged that  on  the  7th  of  December, 
1875,  three  of  the  defendants,  Mc- 
Lean, Stotesbury,  and  Wm.  D.  Bar- 
bour, commenced  an  action  in  this 
Court  against  Meade,  the  plaintiff's 
assignor,  to  recover  the  possession  of 
certain  goods,  wares,  and  merchandise. 
In  that  action  the  plaintiffs  directed 
the   seizure  of  said  goods,  then  in 
Meade's  possession,  to  the  amonnt  and 
value  of  about  $2,000,  and  the  same 
were  by  their  direction  taken  by  tlie 
sheriff  from  Meade,  and  retained  and 
converted   by  tlie  said   plaintiffs  to 
their  own  use.      Upon  commencing 
such  action,  the  ui^dertaking  in  suit 
was  executed  by  the  plaintiffis  there 
in,  and  also  by  Wm.  Barbour  and  P. 
Stevens.     That  in  that  action  judg- 
ment was  recovered  by  tlie  defend- 
ant    Meade    against    the    plaintiffs 
thei*ein  for   $2,184.60  damages  and 
costs,  which  judgment  still  remained 
unpaid  and  unsatisfied.    That  Meade 
subsequently  assigned  to  the  plaintiff 
all  his  property,  debts,  &c.,  in  trust 
for  the  benefit  of  his  creditors.    Tlie 
defendants  by  their  answer,  as  a  sepa- 
rate defense  by  way  of  set-off,  al- 
leored  that  before  the  commencement 
of  this  action,  and  prior  to  the  mak- 
ing of  the  assignment  by  Meade  to 
the  plaintiff,  said   Meade  was,  and 
still  is,  indebted  to  the  defendants, 
McLean,  Stotesbury,  and  W.  D.  Ba^ 
hour,  under  the  firm  name  of  "  Coch- 
ran, McLean  &  Co.,"  in  the  sura  of 
$3,584.38  for  goods  sold  and  deliv- 
ered by  said  firm  to  Meade,  in  Octo- 
ber and  November,  1875.    That  the 
defendants,  McLean,  Stotesbury,  and 
Wm.  D.  Barbour,  were  the  principals, 
and  the  other  defendants,  Wm.  Bar- 
bour and  Stevens,  were  the  sureties 
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ou  the  undertaking  sned  on.  And  as 
ench  principals  and  sureties,  the  de- 
fendants claimed  the  right  to  set-off 
so  much  of  Meade's  indebtedness  to 
Cochran,  McLean,  &  Co.  as  would 
be  sufficient  to  satisfy  the  sum  due  to 
the  plaintiff  upon  said  undertaking. 

The  judge  found  the  following 
facts :  That  all  the  facts  stated  and 
charged  in  the  complaint  were  true ; 
that  in  the  action  for  claim  and  de- 
livery, executions  for  the  return  of 
the  goods,  or  for  the  sum  of  $2,184.- 
60  were  duly  issued  upon  the  judg- 
ment and  returned  unsatisfied ;  that 
the  indebtedness  from  Meade  to  the 
finn  of  Cochran,  McLean  &  Co.,  for 
the  goods  purchased  of  them,  did  not 
become  due  until  after  the  assign- 
ment from  Meade  to  the  plaintiff  was 
made. 

And  the  Court  found,  as  a  conclu- 
sion of  law,  that  the  plaintiff  was  en- 
titled to  recover  against  all  the  de- 
fendants the  sum  of  $2,184.60,  with 
interest,  costs  and  disbursements; 
and  judgment  was  ordei'ed  accord- 
ingly. 

James  Dunne^  for  applts. 

JT".  O,  ParU^  for  respt. 

Ildd^  That  the  set-off  or  counter- 
claim was  inadmissible,  and  could 
not  be  allowed  under  the  statutes  re- 
lating to  set-off,  the  defendants'  ob- 
ligation in  suit  being  joint  against 
all  of  them,  not  joint  and  several, 
and  the  debt  or  demand  sought  to  be 
set-off  not  being  due  all  of  them 
jointly. 

That  it  was  a  debt  due  from  Meade 
to  the  firm  of  Cochran,  McLean  & 
Co.,  which  was  composed  of  but  three 
of  the  five  defendants. 

And  that  there  being  no  mutuality 
of  indebtedness  between  Meade  and 


the  defendants,  there  was  no  ground 
on  which  to  base  a  right  of  set-off. 

That  when  the  claim  in  suit  ma- 
tured it  became  and  was  a  demand 
in  favor  of  the  plaintiff,  and  not  a 
demand  in  favor  of  Meade,  so'  as  to 
admit  of  a  set-off  against  it  of  a  debt 
due  from  the  latter. 

That  there  was  no  equity  in  favor 
of  the  defendants  superior  to  that 
of  tlie  creditor  represented  by  the 
plaintiff. 

Judgment  affirmed  with  costs. 

Opinion  by  Bockes^  J.  ;  Learned^ 
P. «/.,  and  Boardmayiy  J.^  concurring 
in  result.  

EQUITABLE   ASSIGNMENT. 

N.  Y.  SuPBKMB  Court.      General 

Term.     First  Dept. 

Bernard  Reilly,  Sheriff  of  the  City 
and  County  of  New  York,  et  ah, 
applta.y  v.  Joaquin  Demestre,  et  al., 
respta. 

Decided  December  13, 1878. 

An  Older  drawn  upon  a  particular  fund  oper- 
ates as  aD  equitable  assignment  of  it,  upon 
notice  to  the  drawee,  without  accept- 
ance, and  the  latter  is  bound  to  retain  the 
fund  as  a  special  deposit  to  meet  the  order. 

Appeal  from  judgment  rendered 
by  the  Court  without  a  jury,  in  favor 
of  defendants. 

Action  in  aid  of  an  attachment  to 
reach  certain  funds  originally  in  the 
hands  of  the  firm  De  Bivera  &  Co., 
now  in  a  Trust  Company,  and 
claimed  by  plaintiffs  by  virtue  of  an 
attachment  and  judgment  in  the  suit 
of  B.  et  al.  v.  Garcia  &  Co.  Tlie 
said  fund  is  claimed  by  defendants 
under  various  orders  given  by  Gar- 
cia &  Co.  upon  De  Kivera  &  Co.,  in 
favor  of  defendants. 

This  suit  was  originally  against 
De  Kivera  &  Co.,  but  by  an  order 
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the  present  defendants  were  substi- 
tuted as  defendants  in  place  of  De 
JR.  &  Co.  on  De  R.  &  Co.'s  deposit- 
ing the  funds  held  by  them  on  account 
of  Garcia  &  Co.  into  the  Trust  Com- 
pany. 

De  R.  &  Co.  were  commission 
merchants,  and  had  in  their  possession 
consignments  of  sugar  and  molasses 
shipped  in  sundry  vessels,  to  be  sold 
on  account  of  Garcia  &  Co.,  con- 
signor, of  Cienf  uegos,  Cuba. 

Garcia  &  Co.,  before  the  balance 
going  to  them  from  De  R.  &  Co.  on 
account  of  sales  of  such  consignments 
had  been  ascertained,  gave  various 
orders  on  De  R.  &  Co.,  in  favor  of 
defendants,  respectively  directing  De 
R  &  Co.  to  pay  to  the  defendants 
respectively  the  amounts  speci^ed  in 
such  orders  out  of  the  net  proceeds 
of  sugars  and  molasses  consigned  per 
sundry  vessels  to  De  R.  &  Co.  by 
Garcia  &  Co.,  of  Cienf  uegos,  Cuba. 

De  R.  &  Co.  received  the  orders, 
and  promised  to  pay  same  out  of  the 
fund  prior  to  the  time  the  attach- 
ment irv  the  suit  of  B.  et  al.  had  been 
served. 

Coudert  Bro8,^  for  applts. 

E.  R.  Olcottj  for  respts. 

Heldj  The  several  orders  given  by 
Garcia  ife  Co.  upon  De  R.  &  Co. 
operated  under  the  circumstances  as 
an  equitable  assignment  to  defendants 
of  portions  of  the  fund  then  in  the 
hands  of  De  I^  &  Co.,  and  defend- 
ants are  entitled  to  the  fund,  which 
is  more  than  absorbed  by  such  orders. 
25  N.  Y.,  239 ;  1  Keyes,  199  ;  31  N. 
Y.,  376. 

The  orders  were  clearly  understood 
by  De  R.  &  Co.  to  refer  and  did  refer 
to  the  balance  remaining  of  the  pro- 
ceeds of    the  sugars  and    molasses 


already  consigned  to  the  house  of 
De  R.  &  Co.,  of  which  they  then  had 
in  their  hands  the  bills  of  lading,  and 
the  orders  had  no  reference  to  any 
balance  of  general  account. 

The  orders,  under  the  circumstan- 
ces, we  think  designated  the  fiuid 
with  sufBcient  definiteness.  We  do 
not  see  why  the  legal  effect  of  the 
orders  is  not  precisely  the  same  as 
though  the  "  sundry  vessels  ^  named 
in  them  had  been  speciiically  named 
in  each  case.  Had  that  been  the  case 
they  would  have  fallen  precisely 
within  25  N.  Y.,  239,  supra. 

Judgment  below  affirmed. 

Opinion  by  DaviSy  P.  J.  /  Ingalh^ 
J.J  concurring. 

DURESS. 
N.   Y.  SuPBEME   Court.      General 
Term.     First  Deft. 
Chas.  L  Leopold,  applLj  v.  Simon 
Herzig  et  al.,  respts. 

Decided  December  13, 1878. 

Depriving  a  party  of  his  free  agency,  and  nib* 
jngating  him  to  the  wiU  of  another  I7 
threats,  is  duress,  and  a  contract  made 
under  such  circumstaaioeB  is  void. 

Though  the  contract  be  in  writing  and  ander 
seal,  stiU  parol  evidence  may  be  given  ai 
the  f^te  ccmstituting  such  duress. 

Appeal  from  judgment  recovered 
on  the  report  of  a  referee. 

Plaintiff  was,  prior  to  February, 
1875,  in  copartnership  with  the  de- 
fendants, Simon  and  Philip  Herzig, 
he  having  contributed  $5,000  to  the 
firm's  capital. 

A  fire  occurred  by  which  their 
stock  was  damaged  to  the  extent  of 
$31,000.  Wliile  their  affairs  were  in 
the  unsettled  state  resulting  from 
the  fire,  plaintiff  insisted  upon  a  dis- 
solution of  the  firm,  and  that  he 
should  be  paid  $10,000.    To  enforce 
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his  claim  ho  stated  to  the  Herzigs 
that  unless  they  paid  it  to  him  he 
would  give  the  insurance  companies 
such  information  as  would  prevent 
their  paying  anytliing  on  the  losses 
sustained  by  the  fii-e ;  that  he  would 
accuse  them  of  having  started  the 
fire ;  that  he  would  procure  their  ar- 
rest, have  them  indicted  i^nd  sent  to 
State  pris(m;  that  he  had  a  paper 
by  which  that  could  be  done;  that 
he  would  shoot  them,  and  procure  his 
own  appointment  as  receiver  of  the 
firm's  property,  and  prevent  their 
Idealizing  a  cent,  and  would  destroy 
their  credit  in  Europe. 

Under  the  fear  of  these  threats, 
among  other  things,  a  note  was  made 
by  the  Herzigs  for  $5,000,  and  endors- 
ed by  one  Herman  to  accommodate 
the  maker,  and  delivered  to  the  plain- 
tiff. The  Herzigs  further  entered 
into  an  agreement  with  plaintiff, 
under  seal,  for  the  dissolution  of  the 
copartnership,  and  a  purchase  of  his 
interest  for  $10,000. 

The  referee  fo.und  in  defendant's 
favor. 

U.  Morrisarij  for  applt 

Beed  <&  Drake^  for  respts. 

Heldy  That  the  facts,  as  found  by 
the  referee,  show  a  clear  case  of  du- 
ress, as  contemplated  by  the  authori- 
ties. The  makers  of  the  notes  were 
deprived  of  their  free  agency,  and 
placed  under  such  restraint  as  to 
subjugate  them  to  the  plaintiff's  will. 

It  was  claimed  that  since  the 
agreement  to  dissolve  and  to  pay  tlie 
$10,000  was  under  seal,  oral  evi- 
dence was  inadmissible  to  establish 
the  fact  that  the  agreement  and  note 
had  been  obtained  in  the  manner  al- 
leged. The  rule  wjiich  prevents  the 
contradiction  of  written  instruments 


by  oral  evidence  does  not  apply  to 
cases  of  this  nature,  otherwise  the 
wrong-doer  might  always  secure  his 
ovni  success  by  shielding  himself 
behind  formal  written  instruments 
procured  by  his  own  wrongful  acts. 
That  the  law  does  not  permit.  The 
evidence  was  proper,  and  showed  the 
note  to  have  been  given  under  cir- 
cumstances rendering  it  invalid  as  a 
legal  obligation.  54  N.  Y.,  480 ;  26 
Id.,  9;  65  Barb.,  347;  95  U.  S. 
Eepts.,  210.  And  this  defence  was 
also  available  to  the  endorser,  who 
was  substantially  a  surety.  36  N.  Y., 
365. 

Judgment  aiBrmed. 

Opinion  by  Daniels^  J,;  IngaUsy 
P.  J.J  and  Potter^  c/.,  concurring. 


BREACH  OF    WARRANTY 
ALLOWED  AS  COUNTER- 
CLAIM. 
N.  Y.   Superior  Court.      General 

Ter^ 
Walling,  ajypU.y  v.    Schwarzkopf, 
respt 
Decided  January  6, 1879. 

The  role  that  the  aoceptanoe  and  retention  of 
goods  by  the  buyer  without  complaint  of 
defects,  after  a  reasonable  time  and  oppor- 
tunity for  examination  has  elapsed,  is  a 
waiver  of  aU  objections  to  quality,  applies 
only  to  cases  of  executory  contracts  without 
warranty. 

In  case  of  warranty  the  right  to  recoup  dam- 
ages for  a  breach  survives,  and  is  a  proper 
counterclaim  in  the  action. 

This  was  an  appeal  from  an  order 
and  the  judgment  entered  thereon, 
overruling  plaintiflPs  demurrer  to  two 
counterclaims  set  up  in  the  answer 
of  the  defendant,  with  leave  to  plain- 
tiff to  reply  on  the  usual  terms.  The 
complaint  was  for  an  alleged  indebt- 
edness   upon   an    account  for  mil^ 


uo 


NEW  YORK  WEEKLY  DIGEST. 


sold  and  delivered.  The  account  is 
not  put  in  issue  by  the  answer,  which 
contains  two  distinct  counterclaims. 
To  these  plaintiflfa  demurred  on  the 
ground  of  insufficiency. 

The  first  states  a  breach  by  plain- 
tiff of  the  very  conti*act  under  which 
the  milk  was  sold  and  delivered,  the 
particulars  of  the  breach,  and  the 
loss  sustained  by  the  defendant  there- 

by. 

The  second  was  based  upon  a 
breach  of  the  warranty.  It  sets  forth 
the  warranty  of  the  milk,  its  breach, 
and  the  particulars  thereof,  and  de- 
fendant's loss  in  consequence  thereof. 

J,  Stewart  Ross,  for  applt. 

Simon  Sultan^  for  respt. 

Ileld^  That  lK)th  counterclaims 
appeared  to  be  amply  sufficient  If 
the  plaintiff  required  greater  certain- 
ty and  definiteness,  his  remedy 
was  by  motion.  The  rule  that  the 
acceptance  and  retention  of  the  goods 
by  the  buyer,  without  complaint  of 
defects,  after  a  reasonable  time  and 
opportunity  for  examination  has 
elapsed,  is  a  waiver  of  all  objections 
to  quality,  and  estops  him  fix>m  re- 
ceiving damages  for  defects,  applies 
only  to  cases  of  executory  coiUracts 
without  warranty.  In  case  of  a  war- 
ranty, his  right  to  recoup  the  dam- 
ages from  a  breach  of  the  warranty 
survives  the  acceptance.  Day  v.  Pool, 
52  N.  Y.,  416 ;  Dounce  v.  Dowe,  57 
N.  Y.,  16. 

Order  and  judgment  affirmed  with 
costs,  with  leave  to  the  plaintiff,  upon 
the  payment  of  such  costs  and  of 
the  costs  imposed  below,  to  withdraw 
his  demuner  and  to  serve  a  reply 
within  twenty  days. 

Opinion  by  Freedman^  J.  /  Sedg- 
wick^ e/.,  concurred. 


SALE  OF  STOCK  BY  BROKER 

WITHOUT  NOTICE. 
N.    Y.  SuPEBioB    Court.    Gsnerai. 

Tebm. 
Giniman,  assignee,  aj9plt.j  v.  Smith, 
respt 

Decided  January  6, 1879. 

Where  a  broker,  oanying  stock  on  a  maigin, 
seUs  it  beoauae  the  owner  wiU  not  put  np 
more  maijg^n,  but  without  notice  of  the 
time  and  place  of  itale,  he  cannot  recoyer  the 
balance  of  deficiency  from  the  owner. 

Where  the  broker  snbeeqaently  offers  to  retam 
the  stock  to  the  owner  upon  his  paying  the 
balance  of  the  deficiency,  and  the  owner 
declines  to  do  so,  he  is  not  liable  for  the  defi- 
ciency. 

The  plaintiff's  assignors,  F.  &  Co., 
purchased  one  hundred  shares  Rock 
Island  Railroad  stock  for  the  de- 
fendant on  a  margin  May  14,  1870, 
and  carried  the  stock  for  him.  F.  & 
Co.  called  for  more  margin  Septem- 
ber 8,  1873,  and  on  September  10, 
1873,  defendant  paid  them  $500  ad- 
ditional margin.  F.  &  Co.  called  for 
more  margin  September  17,  1873, 
and  not  receiving  it  three  days  after, 
sold  the  stock  without  notice  to  the 
defendant  of  the  sale,  and  then  sent 
him  an  account  showing  a  balance 
against  him  of  $1,596. 

The  defendant  refused  to  accept 
the  sale,  and  F.  &  Co.  then  offered 
to  let  the  defendant  have  one  hun- 
dred shares  of  the  stock  if  he  would 
pay  them  the  balance  claimed  in  their 
account.  This  was  declined  by  the 
defendant,  and  this  action  was  to  re- 
cover said  balance. 

Mr.  Van  Wyck^  for  applt 
Geo.  Putnam  Smithy  for  respt 
Heldy  That  the  defendant  was  en- 
titled to  notice  of  the  time  and  place 
of  sale,  and  that  the  sale  of  the  stock, 
with  an  omission  to  give  such  notice, 
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was  an  act  of  conversion  on  the  part 
of  F.  &  Co.  which  debars  their  as- 
signee from  maintaining  this  action 
against  the  defendant  Nor  was  their 
position  altered  bj  their  subsequent 
offer  of  stock  to  the  defendant  npon 
his  paying  them  the  balance  claimed 
of  $1,596.  Markham  v.  Jandon,  41 
N.  Y,  235 ;  Stanton  v.  Jerome,  54  N. 
Y.,  480 ;  Baker  v.  Drake,  66  N.  Y., 
518 ;  Taussig  v.  Hart,  58  N.  Y.,  430. 

Judgment  dismissing  the  complaint 
affirmed. 

Opinion  by  Curtis j  G,  J.;  Sedg- 
wick and  Freedmarij  JJ,^  concurred. 


EEAL  PARTY  IN  INTEREST. 
n.  y.  suprbmb    coubt.     general 
Tebm.    Fiest  Deft. 
Richard   Bell   et    al.,  respts.y    y. 
Thomas  Tilden,  applL 

Decided  December  13, 1878. 

Mere  naked  agents,  haying  poesea&ion  of  a 
bill  of  exchangfe  endorsed  in  blank,  sent 
them  by  their  principal,  the  owner,  for  ool- 
lection,  haye  not  sufiScient  Interest  to  en- 
able them  to  bring  salt  in  their  own  name. 

The  possession  and  prodnction  of  a  bill  of  ex- 
change by  plaintifb  is  prima  fade  eyidence 
of  their  ownership. 

Appeal  from  judgment  entered 
npon  verdict  directed  by  the  Court 
against  defendant 

Action  against  defendant  on  a 
draft.  The  answer  raised  an  issue  as 
to  whether  plaintiffs  were  the  real 
parties  in  interest. 

The  plaintiffs  produced  the  bill  of 
exchange  described  in  the  complaint, 
and  proved  the  endorsement  thereof, 
made  by  the  payee  in  blank,  and 
after  reading  the  same  in  evidence 
rested.  Motion  by  defendant  to  dis- 
miss was  denied. 

Defendant  then  showed  by  one  of 

plaintiffs    that    plaintiffs    were    the 
Vol.  7— No.  10*. 


agents  of  the  Bank  of  Montreal  in 
Canada,  and  that  the  draft  was  sent 
to  plaintiffs  by  the  Bank  of  Montreal 
with  instructions  to  put  it  in  suit 
against  the  defendant,  and  for  that 
special  purpose,  and  that  plaintiffs 
put  it  into  the  hands  of  their  attor- 
neys for  the  purpose  of  being  sued. 

The  following  questions  pro- 
pounded to  one  of  plaintiffs  by  de- 
fendant's counsel  was  objected  to  and 
excluded,  and  exception  taken  :  Have 
you  or  your  partner  any  interest  in 
the  draft?  Several  questions  of  like 
import  were  asked,  objected  to,  and 
excluded,  and  exceptions  taken. 

The  defendant  made  a  motion  to 
dismiss  at  the  close  of  the  case,  which 
motion  was  denied  and  exception 
taken. 

Alex.  Ostrander,  for  applt. 

Redfield  i&  Ililly  for  respts. 

Held^  The  possession  and  produc- 
tion of  tlie  draft  was  prima  facie 
evidence  of  ownership,  and  hence 
the  motion  to  dismiss  at  the  end  of 
plaintiffs'  case  was  properly  denied. 

Held  further^  That  the  evidence 
showed  clearly  that  plaintiffs  were 
mere  naked  agents  of  the  Bank  of 
Montreal,  having  in  fact  no  legal  title 
to  the  paper  in  suit,  and  no  interest 
whatever  therein. 

The  presumptions  arising  from 
plaintiffs'  possession  of  the  paper 
was  completely  overthrown  when  it 
appeared  affirmatively  that  the  instru- 
ment was  not  endorsed  to  the  plain- 
tiffs but  to  the  Bank  of  Montreal,  and 
that  the  plaintiffs  came  into  posses- 
sion thereof  as  agents  of  the  bank, 
without  any  interest  in  the  paper, 
with  instructions  to  put  it  in  suit 
against  the  defendant,  and  for  that 
special  purpose. 
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The  general  rule  before  the  Code 
was  that  actions  could  not  be  main- 
tained in  the  name  of  mere  agents. 
2  Hill,  216 ;  8  Hill,  72 ;  Paley  on 
Agency,  Chaps.  4  and  5. 

If  the  ruling  below  was  upheld, 
foreign  corporations  might  maintain 
actions  in  the  State  in  the  name  of 
mere  naked  agents,  and  thus  evade 
the  provisions  of  our  statutes  requir- 
ing bond  for  costs,  and  all  actions 
upon  negotiable  contracts  might  be 
brought  in  the  names  of  collecting 
agents. 

Judgment  reversed ;  new  trial  grant- 
ed, with  costs  to  abide  event. 

Opinion  by  Da/ois^  P.  J. ;  IngdUs, 
J,y  concurring, 

FRAUDULENT   CONVEYANCE. 

REQUESTS  TO  FIND. 
N.  Y.    SuPEEioB   CouBT.    Genebal 

Tebm. 
Arrowsmith,  Receiver,  &c.,  respt, 
V.  O'SuUivan  et  al.,  applts. 
Decided  January  6,  1879. 

A  sale  and  transfer  bj  one  person  to  another, 
and  bj  the  latter  to  the  wife  of  former  for  a 
mere  nominal  consideration  and  without 
anj  actual  and  continued  change  of  posses- 
sion, is  fraudulent  and  void  as  to  creditors 
who  sold  other  goods  to  the  former  before  tJie 
sale  and  after  the  saie^  without  notice,  and 
while  he  was  in  possession  sold  goods  to  the 
former  for  which  the  judgment  was  ob- 
tained. 

Bequests  to  find  must  be  made  before  the  final 
submission  of  the  case. 

The  action  was  brought  by  the 
plaintiff  as  receiver,  appointed  in  pro- 
ceedings supplementary  to  execution 
of  the  defendant,  T.  O'S.,  to  set  aside 
a  conveyance,  as  fraudulent,  of  real 
and  personal  property  executed  by 
him  to  his  wife's  brother  and  by  the 
latter  conveyed  to  the  defendant  M. 
O'S.,  the  wife  of  the  judgment  debtor. 


It  was  found  by  the  Court  at  Special 
Term  that  the  transfer  was  for  a 
nominal  consideration,  and  no  actual 
and  continued  change  of  possession 
was  had.  The  judgment  creditors 
sold  their  goods  to  the  husband  while 
he  was  in  possession  after  the  gakj 
but  without  knowledge  on  their  part 
of  the  sale,  and  having  also  sold  him 
other  goods  before  the  sale,  and  there- 
fore set  the  conveyances  aside. 

Upon  the  settlement  of  the  case 
certain  questions  of  fact  were  pre- 
sented, and  the  Court  was  requested 
to  pass  upon  them,  but  refused  to  do 
so  because  they  should  not  be  in  such 
form,  and  because  they  were  imma- 
terial, or  referred  to  items  of  evidence 
rather  than  to  conclusions  of  fact  To 
this  refusal  the  defendants  excepted. 
Henry  A.  Brown^  for  applt 
Stephen  Ji,  Braque^  for  respL 
Ileld^  That  the  judgment  and  rul- 
ings of  the  Court  should  be  sustained. 
Fielder  v.  Day,  2  Sandf.,  596 ;  Sav- 
age V.  Murphy  ,  8  Bos.,  75.  That  the 
requests  to  find  should  have  been 
made  before  the  cause  was  finally  sni)- 
mitted  and  this  exception  is  without 
force  and  of  itself  constitutes  no 
ground  for  review.  Van  Slyck  v. 
Hyatt,  46  K  T.,  259 ;  Caswell  v. 
Davis,  58  K  T.,  228  ;  Code,  §  1023. 
Opinion  by  Curtis^  C.  J.  /  Freed- 
man, «/.,  concurred. 


LARCENY. 

N.     Y.     SUPBEME      CoUBT.      GeNBBAL 

Term.    Fikst  Dkpt. 

Peter  Zink,^^  in  error,  v.  The 
People,  defts.  in  error. 

Decided  December  13, 1878. 

Where  a  pezaon,  with  intent  to  ateal  it,  ae- 
qnires  bare  possession  of  property  by  tub- 
representation,  the  owner  not  intending  to 
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part  with  the  title  or  ahsolnte  control,  and 
Buch  person,  in  oonBummation  of  his  crimi- 
nal intent,  appropriates  the  property  and 
conTerts  it  to  his  own  use,  he  is  goilty  of 
larceny. 

Writ  of  error  to  the  New  York 
General  Sessions  on  conviction  of  the 
crime  of  grand  larceny. 

The  prisoner  was  indicted  and  con- 
victed of  stealing  five  hundred  and 
one  sacks  of  malt,  the  property  of 
John  Schelly. 

Schelly  resided  at  Hamilton,  Ohio, 
and  consigned  the  malt  to  plaintiff  in 
error  at  New  York,  to  be  sold  upon 
certain  specified  terms.  The  malt 
was  sold  by  Zink,  but  not  according 
to  the  terms  of  the  consignments,  and 
the  proceeds  were  not  returned,  but 
appropiated  and  converted  by  plaintiff 
in  error  to  his  own  use. 

Schelly  was  induced  to  ship  the 
malt  from  Hamilton,  Ohio,  to  Zink, 
at  Melrose,  N.  Y.,  by  false  represen- 
tations made  by  the  plaintiff  in  error. 

The  consignments  were  made  by 
Schelly  to  tlie  prisoner  with  the  in- 
tention and  understanding  that  the 
prisoner  should  sell  the  malt  upon 
certain  specified  terms,  and  return 
the  proceeds  to  the  consignor,  after 
deducting  the  expenses. 

The  Court,  on  the  trial,  charged  the 
jury  that  if  the  prisoner  obtained 
possession  of  the  goods  with  the  in- 
tent to  deprive  the  owner  of  his  prop- 
erty in  them,  and  to  defraud  him  and 
not  to  account  to  him  for  the  goods 
or  for  the  money,  and  that  he 
received  the  goods  in  pursuance  of 
that  design,  then  he  might  be  con- 
victed of  larceny. 

And  the  request  to  charge  that  the 
offence,  if  any  was  committed,  was 
that  of  obtaining  property  by  false  pre- 
tences or  embezzlement,  and  not  that 


of  larceny,  was  refused.  The  pris- 
onei^'s  counsel  excepted  to  the  charge 
as  given,  and  to  these  refusals. 

The  other  exceptions  were  mainly 
subordinated  to  those  stated. 

Ira  BhafeVy  for  plff.  in  error. 

B.  K.  Plidps,  District- Attorney, 
for  def ts.  in  erix)r. 

Ileld^  We  think  the  Court  below 
was  right  in  its  charge  above  stated, 
and  in  its  refusals  to  charge,  which 
charge  and  refusals  were  made  the 
subject  of  exception  as  above  stated. 

No  error  was  committed,  because 
the  prisoner  acquired  only  the  bare 
possession  without  the  title  to  the 
property,  with  the  authority  merely  to 
sell  it  for  the  benefit  of  another  per- 
son, who  continued  to  be  the  owner. 

If  this  possession  was  acquired 
with  the  intent  and  design  to  de- 
prive the  owner  of  his  property  in 
the  goods,  and  to  misappropriate  their 
proceeds,  and  such  intent  and  design 
was  carried  out,  that  is  sufficient  to 
constitute  the  crime  of  larceny.  63 
N.  Y.,  113. 

The  proposition  is  elementary  that 
larceny  may  be  committed  of  goods 
obtained  from  the  owner  by  delivery, 
if  it  be  done  animo  furandi.  The 
rule  is,  that  when  the  delivery  of 
goods  is  made  for  a  certain  special 
and  particular  purpose,  the  posses- 
sion is  still  supposed  to  reside,  not 
parted  with,  in  the  first  proprietor. 

The  intent  to  steal  at  the  time  of 
taking,  where  the  mere  possession  is 
obtained  by  fraud  or  ti-ick,  is  all  that 
is  required  to  constitute  the  crime  of 
lai-ceny.    63  N.  Y.,  113. 

Judgment  affirmed. 

Opinion  by  Danielsy  J.  /  Potter^ 
J.J  concurring.  IngaUsy  */.,  dissents 
on  the  ground  that  the  owner  in- 
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tended  to  part  with  the  ownership 
and  control  of  the  property  wheu  he 
parted  witli  possession. 


MARINE   COURT.     JURISDIC- 
TION OF  COMMON  PLEAS 
TO  REVIEW. 
N.   Y.   CoHHON   Fleab.     Gbnebai. 

.1.  £Ra« 

McEteere,  applt.y  v.  Little,  Exr., 
rcspt. 

Decided  December  2, 1878. 

On  an  appeal  from  the  decision  of  the  General 
Term  of  the  Marine  Court,  ordering  a  new 
trial,  on  the  gronnd  that  the  Terdict  for 
plaintiff  was  against  the  weight  of  eyidenoe, 
the  Court  of  Common  Pleas  has  no  jurisdic- 
tion, and  judgment  absolute  must  be  ren- 
dered against  the  plaintiff  in  such  case. 

This  was  an  appeal  to  the  Court 
of  Common  Pleas  from  the  judg- 
ment of  the  General  Term  of  the 
Marine  Court,  ordering  a  new  trial 
on  the  ground  that  the  verdict  for 
plaintiff  was  against  the  weight  of 
evidence,  and  that  the  motion  made 
at  Special  Term  of  the  Marine  Court 
to  set  aside  the  verdict  as  against  the 
w^eight  of  evidence  should  have  been 
gi-anted.  The  plaintiff  appealed  to 
the  Court  of  Common  Fleas,  and  the 
notice  of  appeal  contained  the  assent 
required  by  §  9  of  Chap.  545,  Laws 
1874,  relating  to  appeals  from  the 
General  Term  of  the  Marine  Court. 

G.  K  Langhein^  for  applt 

Jackson  (&  H,,  for  respt. 

Heldy  That  the  Court  of  Common 
Pleas  had  no  jurisdiction  to  review 
said  order  of  the  General  Teim  of 
the  Marine  Court  That  the  juris- 
diction of  the  Common  Pleas  in  such 
cases  was  relatively  the  same  as  is  the 
Court  of  Appeals  under  §  11  of  the 
Code  in  regard  to  the  power  to  re- 
view, and  that  the  Court  of  Appeals 


have  repeatedly  held  that  they  have 
no  power  to  review  an  order  for  a 
new  trial  when  it  is  made  solely  upon 
the  ground  that  the  verdict  was 
against  the  weight  of  evidence. 
That  judgment  must  be  rendered 
absolute  against  the  plaintiff. 

Opinion  by  Van  Hoeseti^  J.  /  Daly^ 
Ch,  c/1,  concurred, 

COMMON    CARRIEES.     PRAC- 

TICK 
N.  T.  CouBT  OP  Appeals. 

Canfield  et  al.,  respts.y  v.  The  Balti- 
more and  Ohio  RR.  Co.,  appli. 
Decided  November  12, 1878. 

To  entitle  plaintiffs  to  recoTer  in  an  action 
against  a  railroad  company  for  the  loss  of 
goods  claimed  to  have  been  in  certain  boxes 
delivered  to  it  for  transportatioa,  they  are 
bound  to  show  that  the  goods  were  abstracted 
from  the  boxes  while  in  the  possession  of 
the  company,  and  before  they  were  delir- 
ered  to  the  consignees. 

On  the  trial  of  such  an  action  the  judge 
chaiged  the  jury  that  although  there  was 
no  positiye  proof  that  '^  the  miasing  goods 
were  actually  in  the  box  at  the  time  it  was 
placed  in  their  (defendant's)  poaaesBian,  or 
that  they  did  not  deliver  the  box  in  the 
exact  condition  in  which  they  reoeiTed  it, 
it  is  for  you  to  say  as  business  men,  with  all 
the  facts  before  you,  many  of  yon  no  doubt 
being  acquainted  with  the  custom  as  to  ship- 
ping goods,  whether  the  defendants  are  re- 
sponsible  for  the  loss  of  the  gooda.**  Edd^ 
error. 

This  action  was  brought  to  recover 
damages  for  the  loss  of  certain  goods 
claimed  to  be  in  one  of  several  boxes 
delivered  by  plaintiffs  to  defendant 
for  transportation. 

Austin  O.  FoXy  for  applt. 

Benja/min  EsteSy  for  respts. 

Hddy  That  to  entitle  plaintifb  to 
recover  they  were  bound  to  show  that 
the  goods  were  abstracted  from  the 
boxes  while  in  the  possession  of  de- 
fendant, and  before  they  were  deliv- 
ered to  the  consignees,  and  that  there 
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was  DO  pi^esninption  in  plaintiffs' 
favor  in  regard  to  this  fact ;  that  a 
state  of  facts  as  consistent  with  the 
loss  having  occurred  after  as  before 
the  delivery  of  tlie  property  to  the 
consignees  would  not  be  sufficient. 

The  Court  charged  the  jury  that 
although  there  was  no  positive  proof 
that  '^  the  missing  goods  were  actually 
in  the  box  at  the  time  it  was  placed  in 
their  (defendant'^)  possession,  or  that 
they  did  not  deliver  the  box  in  the 
exact  condition  in  which  they  received 
it,  it  is  for  you  to  say  as  business  men, 
with  all  the  facts  before  you,  many 
of  you  no  doubt  being  acquainted 
with  the  custom  as  to  shipping  goods, 
whether  the  defendants  are  responsible 
for  the  loss  of  the  goods."  This  was 
excepted  to  by  defendant's  counsel. 

ndd^  Tliat  the  charge  was  errone- 
ous; that  it  tended  to  mislead  the 
jury,  withdrawing  their  attention 
from  the  material  questions  of  fact 
whether  the  goods  had  ever  been  re- 
ceived by  defendant,  and,  if  received, 
had  been  lost  while  in  its  possession, 
and  invited  them  to  find  a  verdict 
based  upon  their  own  knowledge  of 
the  custom  as  to  shipping  goods,  and 
upon  their  opinions  as  business  men 
as  to  the  responsibility  of  defendant 
for  the  loss  of  the  goods. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiffs, 
reversed,  and  new  trial  ordered. 

Opinion  by  Handy  J.  All  concur, 
except  Miller  and  Earl  JJ,^  absent. 


CRIMINAL  LAW.  INSANITY. 
N.   Y.   Court  of  Appeals. 

Brotherton,  plff.  in  error^  v.  The 
People,  defts.  in  error. 

Decided  November  12, 1878. 

Eexoib  upon  criminal  triala  can  only  beiiYaila- 


ble  in  the  Court  of  Appeals  by  ezoeptiona 
dnly  taken  on  the  triaL 
On  appeal  from  a  oonyiction  for  mnrder,  the 
copy  of  the  indictment  in  the  record  did  not 
contain  the  endorsed  certificate  of  the  fore- 
man of  the  grand  jury  that  it  was  a  true 
bill,  bnt  the  record  showed  that  the  grand 
jury  appeared  in  open  Court,  and  duly  pre- 
sented the  indictment.  Hddy  That  the  cer- 
tificate of  the  foreman  is  no  part  of  the  in- 
dictment, but  is  the  statutory  mode  of  au- 
thenticating it»  and  that  the  record  fur- 
nished evidence  that  it  was  so  authenti- 
cated. 

On  a  trial  for  murder,  declarations  made  by 
the  murdered  man  shortly  before  his  death, 
and  after  being  informed  by  his  physician 
that  he  must  die,  are  admissible. 

The  burden  of  overthrowing  the  presumption 
of  sanity,  and  of  showing  insanity,  is  upon 
the  person  who  alleges  it.  If  evidence  is 
given  tending  to  establish  insanity  the  gen- 
eral question  is  presented  whether  the 
crime,  if  committed,  was  committed  by  a 
person  responsible  for  his  acts,  and  upon 
this  question  the  prosecutor  holds  the  affir- 
mative, and  if  a  reasonable  doubt  exists  as 
to  the  prisoner's  sanity  he  is  entitled  to  the 
benefit  of  the  doubt. 

The  plaintiff  in  error  was  indicted 
for  murder.  The  jury  found  a  ver- 
dict of  guilty.  The  conviction  was 
affirmed  by  the  General  Term,  and 
the  case  was  brought  into  this  Court 
by  writ  of  error.  The  plaintiff  in 
error  claimed  that  he  was  entitled  to 
have  a  new  trial,  for  the  reason, 
among  others,  that  the  Court  charged 
the  jury,  among  other  things,  upon 
the  plea  of  insanity  which  had  been 
interposed :  "  This  allegation  of  in- 
sanity is  an  affirmative  issue,  which 
the  defendant  is  bound  to  prove,  and 
you  must  be  satisfied,  from  the  testi- 
mony introduced  by  him,  that  he  was 
insane ; "  and  he  also  charged,  that  if 
"there  is  a  well-founded  doubt 
whether  this  man  was  insane  at  the 
time  he  fired  the  pistol,  you  will 
acquit  him."  No  exception  was  taken* 
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John  D,  Teller^  for  plff.  iu  error. 
S,  E\  Payne^  for  def ts.  in  error. 
Ileld^  That  if  there  was  error  in 
the  charge  it  was  not  available,  be- 
cause not  excepted   to ;  but  that  the 
charge  was  correct ;   that  the  pris- 
oner was  bound  to  prove  that  he  was 
insane ;  that  the  burden  of  overthrow- 
ing the  presumption  of  sanity,  and  of 
showing  insanity,  is  upon  the  person 
who  alleges  it,  and  if  evidence  is 
given    tending  to  establish  insanity 
then  the  general  question  is  presented 
to  the  Couit  and  jury  whether  the 
crime,  if  committed,  was  committed 
by  a  person  responsible  for  his  acts, 
and  upon  this  question  the  presump- 
tion of  sanity  and  the  evidence  are  all 
to  be  considered,  and  the  prosecutor 
holds  the  affirmative,  and  if  a  reafton- 
able  doubt  exists  as  to  whether  the 
prisoner  is  sane  or  not  he  is  entitled 
to  the  benefit  of  the  doubt,  and  to  an 
acquittaL 

Errors  upon  criminal  trials  can  only 
be  available  in  this  Court  by  excep- 
tions duly  taken  on  the  trial. 

It  appeared  that  plaintiff  in  error 
shot  a  man  on  Thursday  evening,  and 
from  that  time  the  man  shot  was  ap- 
prehensive that  his  wound  would  be 
fatal.  On  Saturday  morning  he  was 
told  by  his  physician  that  he  must 
die.  Declarations  made  by  him  at 
that  time  were  received  in  evidence ; 
he  died  a  short  time  thereafter. 
Ileldy  N"o  error. 

It  appeared  that  the  copy  of  the 
indictment  in  the  record  did  not  con- 
tain the  endorsed  certificate  of  the 
foreman  of  the  grand  jury  that  it  was 
a  true  bill,  and  it  was  claimed  that 
this  might  be  availed  of  to  prove 
that  there  was  no  certificate.  No 
Buch  point  was  made  on  the  trial, 


and  the  record  states  that  the  grand 
jury  appeared  in  open  Court,  and 
duly  presented  tlie  indictment,  a  copy 
of  which  is  set  forth. 

Held,  That  it  must  be  assumed 
that  the  indictment  was  presented  ac- 
cording to  law;  that  the  certificate  of 
the  foreman  is  no  part  of  the  indict- 
ment, but  is  the  statutory  mode  of  au- 
thenticating it,  and  the  record  fur- 
nishes evidence  that  it  was  so  authen- 
ticated. 

Judgment  of  General  Term,  aflirra- 
ing  judgment  of  conviction,  affirmed. 

Opinion  by  Churchy  Ck,  J,  All 
concur,  except  Miller  and  Earl,  JJ.^ 
absent. 


MORTGAGE.    REDEMPTION. 
N.  Y.   Supreme   Court.       General 
Term.      Third  Dept. 
Francis   M.  Thompson,    resjpt.^  v. 
Commissioners  for  loaning  moneys  et 
al.,  aj>plt8. 
Decided  November,  1878. 

Where  moneys  have  been  borrowed  of  the  Losn 
Commissioners,  a  mortgagor  has  no  right  of 
redemption  after  default  made,  beyond  the 
statutoiy  provision  contained  in  §  33,  Chap. 
150,  Laws  of  1S37.  He  can  bring  no  action  to 
redeem,  nor  is  there  any  anthority  in  the 
statute  under  which  he  can  demand  an  ac- 
counting of  the  rents  and  profits  of  the  prem- 
ises for  the  period  during  which  the  commia- 
sioners  or  their  grantees  have  held  them. 

This  action  was  brought  to  redeem 
certain  premises  upon  which  the  Loan 
Commissioners  of  the  County  of 
Otsego  had  had  a  mortgage,  and 
which  had  been  foreclosed  ;  the  com- 
plaint also  asked  for  an  accounting  of 
the  i-ents  and  profits.  It  was  alleged 
that  the  foreclosure  or  sale  by  the 
commissioners  was  irregular  and  void. 
The  facts  were,  that  before  the  com- 
mencement of  this  action  the  plaintiff 
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caused  a  paper  to  be  served  on  the 
commissioners,  in  which  he  offered  to 
pay  the  amount  dne  on  the  mortgage, 
and  the  costs,  and  to  redeem  the 
propeity,  and  demanded  an  account- 
ing. This  paper  was  served  about  two 
years  after  the  mortgage  became  due 
and  payable.  The  Special  Term 
found  for  plaintiff. 

Samuel  S.  Edick^  for  applts. 

27.  Sturges^  for  respt 

Held^  That  assuming  that  the  sale  of 
the  commissioners  was  defective  and 
void,  nevertheless  the  mortgagor  was 
utterly  barred  of  all  equity  of  re- 
demption by  the  express  language  of 
the  statute;  for  he  had  failed,  for 
more  than  twenty-three  days,  to  pay 
the  interest  on  the  mortgage.  Laws 
1837,  Chap.  150,  §  30.  Nothing  then 
remains  to  the  mortgagor  but  the 
statutory  privilege  of  redemption 
given  by  §  33  same  chapter.  That 
section  provides  that  the  mortgagor 
may,  on  the  first  Tuesday  of  October 
tlien  next,  pay  the  principal,  interest, 
costs,  charges,  and  advertising,  and 
tliat  then  the  title  shall  revert.  No 
money  has  ever  been  paid  here.  The 
service  of  the  paper  was  a  nullity. 
lie  was  bound  to  make  a  tender  if  he 
wished  to  redeem. 

There  is  nothing  in  the  statute 
which  authorizes  a  mortgagor,  in  such 
case,  to  demand  an  accounting. 

Judgment  reversed,  and  new  trial 
granted,  with  costs  to  abide  event 

Opinion  by  Learned^  P.  J,; 
Boardman  and  Bockea^  JJ.^  con- 
cur. 


COSTS.    ATTACHMENT. 

N.  Y.  Supreme  Cottbt.      Genbeal 
Term.    Third  Dept. 

Alexander  C.  Morrison,  applt.y  v. 
Charles  S.  Lester,  reeepU 

Decided  November,  1878. 

Where,  after  oommenoement  of  an  action,  one 
takes  an  assignment  of  it,  he  is  liable  for 
the  costs,  and  pajment  thereof  may  be  en- 
forced by  attachment,  as  provided  by  Sec. 
821,  Code  of  Prooedare. 

The  attachment  which  issaes  is  against  the 
person,  not  against  property,  is  bailable,  and 
is  not  in  the  nature  of  a  <^  sa.  Upon  its 
return  the  Court  will  inquire  as  to  the  abil- 
ity of  the  debtor  to  pay  the  costs,  or  as  to 
his  refusal  to  apply  his  property  to  that  pur- 
pose. If  it  appear  that  the  debtor  has  no 
property,  he  cannot  be  further  imprisoned. 

This  is  an  appeal  from  an  order 
which  directed  that  an  attachment  in 
the  nature  of  a  ca,  sa.  issue  against 
one  Clarke.  The  action  was  begun 
by  the  plaintiff  Morrison ;  before 
judgment  Clarke  took  an  assignment 
of  the  cause  of  action,  and  continued 
its  prosecution,  although  notified  he 
would  be  held  for  the  costs..  The 
complaint  was  dismissed  with  costs. 
This  proceeding  is  taken,  under  Sec. 
321  of  the  Code  of  Procedure,  to  com- 
pel Clarke  as  assignee  to  pay  these 
costs.  The  order  of  the  Special  Term, 
among  other  things,  authorized  a  pre- 
cept requiring  the  sheriff,  upon  return 
of  execution  nnsatisfied,  to  commit 
the  assignee  to  the  common  jail,  and 
there  detain  him  until  he  paid  said 
judgment  and  the  costs  of  the  mo- 
tion. 

E.  K  BuUard^  for  applt.,  Clarke. 

C.  C  Lester^  for  respt. 

Ileld^  That  the  defendant  was  en- 
titled to  enforce  payment  of  the  costs 
by  attachment,  but  that  the  process 
authorized  by  the  order  appealed  from 
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was  not  the  proper  process.  [Sec. 
321  of  the  Code  of  Procedure  is  now 
in  force. — See  Repealing  Act,  Ch. 
417,  Laws  of  1877.] 

A  capias  ad  satisfaciendum  is  a 
species  of  execution  issued  to  imprison 
the  debtor  until  he  makes  satisfaction. 
3  Elk.  Com.,  414  It  is  a  judicial 
process  in  the  cause,  and  is  in  no 
sense  a  criminal  process.  The  attach- 
ment contemplated  by  Sec.  321  is  a 
criminal  process  in  form,  and  in  theory 
is  granted  upon  the  ground  of  a  sup- 
posed contempt,  4  Blk.  Com.,  284, 
and  is  merely  intended  to  bring  the 
party  into  court.  It  is  usually  bail- 
able. 2  R  S.,  m.  p.,  537,  §§  13,  14, 
15.  Wlieh  the  pereon  has  given  bail 
he  is  not  restricted  to  the  jail  limits 
as  in  the  case  of  bail  to  a  ca.  sa.  The 
process  to  be  issued  in  this  case  is  a 
bailable  attachment,  and  upon  the 
return  of  the  attachment  it  should 
be  inquired  whether  the  debtor 
wrongfully  refuses  to  pay  these  costs. 
That  includes  an  inquiry  as  to  bis 
ability  to  pay,  and  as  to  his  refu- 
sal to  apply  his  property  to  this 
debt. 

We  are  aware  that  the  views  ex- 
pressed here  are  in  conflict  with 
Grantman  v.  Thrall,  31  How.,  464; 
that  case  is  authority  for  the  issuing 
of  a  ca,  sa.  whether  the  debtor  has 
any  means  to  pay  or  not,  and  it  is 
said  that  the  poverty  of  the  guardian 
is  no  defense  to  the  motion.  We 
think,  however,  that  the  liability  of 
the  assignee  can  only  be  that  he  must 
apply  his  property,  if  he  has  any,  to 
pay  these  costs. 

Order  modified  so  as  to  direct  the 
issue  of  an  attachment  bailable  in 
such  amount  and  returnable  at  such 
time  as  the  Court  below  may  direct.  I 


Ko  costs  to  either  paity  on  this  ap- 
peal. 

Opinion  by  Lea/medj  P.  J.;  Board- 
marij  cA,  concurs.  Bockes^  J^  not 
acting. 

CORPORATIONS. 
N.  Y.  GouRT  OF  Appeaxs. 
The  Huguenot  Nat.  Bk.  of  New 
Paltz,    respt.y    v.    Studwell    et    aL 
ajfplts. 
Decided  November  12, 1878. 

On  the  appointment  of  a  receiver  of  a  manu- 
facturing corporation,  the  corporation  ia  so 
fardiasolvod  that  thereafter  there  is  no  dntj 
upon  the  trustees  to  make  the  annual  report. 

This  action  was  brought  to  re- 
cover from  defendants,  &s  trustees 
of  a  manufacturing  corporation,  the 
amount  of  live  promissory  notes,  on 
the  ground  that  defendants  had 
failed  to  file  their  annual  report  in 
January,  1869.  It  appeared  that 
before  the  twenty  days  had  expired, 
within  which  the  trustees  had  time 
to  make  a  report,  a  receiver  of  the 
corporation  was  appointed.  The 
action  was  tried  before  the  Court 
without  a  jury,  and  a  judgment 
was  rendered  for  defendants.  The 
General  Term  reversed  this  judg- 
ment and  ordei'ed  a  new  trial. 

Samud  Iland^  for  applts. 

N,  A.  UaXberty  for  respt. 

Heldy  Error ;  that  on  the  appoint- 
ment of  the  receiver  the  corporation 
was  so  far  dissolved  that  thereafter 
there  was  no  duty  upon  defendants 
to  make  the  annual  repoi*t. 

Judgment  of  General  Term,  re- 
versing judgment  for  defendantSy 
reversed,  and  new  trial  ordered. 

Per  curiam  opinion. 

All  concur,  except  Folger^  J.^  dis- 
senting, and  Miller^  e/.,  absent 
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WILLS. 
N.   Y.   Supreme   Court.     General 
Term.     Third  Dept. 
Zenas     W.     Mitchell,     appltj    v. 
Charles  II.  Mitchell  et  al.  respts. 
Decided  November,  1878. 

Where  the  testator  declared  a  oertain  paper  to 
be  his  will,  and  requested  the  witnesses  to 
sign,  but  did  not  subscribe  it  in  their  pres- 
enoe,  or  thereafter  acknowledgpe  to  them 
that  the  snbscription  was  his  sig^nature,  it 
was  held  that  the  statutoiy  provisions  had 
not  been  complied  with  and  probate  was 
denied. 

The  declaration  is  a  thing  distinct  from  the 
snbscription  or  acknowledgment. 

The  question  in  this  case  was 
whether  a  will  was  properly  execu- 
ted. The  (^eceased  came  into  a  store* 
where  the  two  witnesses  were,  pulled 
out  a  paper  and  said,  ^'I  have  a 
paper  that  I  want  you  to  sign." 
One  of  them  took  the  paper  and 
partly  opened  it,  saw  what  it  was, 
and,  probably,  from  his  testimony, 
saw  the  signature.  The  testator  said  : 
"  This  is  my  will ;  I  want  yon  to  wit- 
ness it."  Then  the  two  witnesses 
signed  the  paper  under  the  attestar 
tion  clause.  It  does  not  appear  that 
the  other  witness  saw  the  testator's 
signature.  The  testator  then  took 
the  paper  and  said,  "  I  declare  this  to 
be  my  last  will  and  testament,"  and 
he  then  delivered  it  to  one  of  the 
witnesses  for  safe  keeping.  At  the 
time  of  this  transaction  the  name  of 
the  deceased  was  at  the  end  of  the 
paper.  But  the  witnesses  did  not  see 
him  sign,  nor  was  there  any  acknowl- 
edgment by  him  of  his  signature 
other  than  the  facts  above  stated. 

The  surrogate  admitted  the  will  to 
probate. 

Fondy  lirench   c6    Bradkett^   for 
applt. 


VAnwreauXy  Dake  <J&  WhdLen^ 
for  respts. 

Ueld^  That  the  decree  of  the  Sur- 
rogate should  be  rovereed.  The 
testator  never  acknowledged  or  stated 
to  either  of  the  witnesses  that  the 
subscription  which  appears  at  the 
end  of  the  paper  was  made  by  him. 
It  is  true  he  did  declare  that  the 
whole  instrument  was  his  will.  It 
will  be  seen  that  the  statute  requires 
such  declaration  to  be  made  at  the 
time  of  making  the  subscription,  or 
at  the  time  of  acknowledging  the 
same.  The  declaration  is  therefore  a 
thing  distinct  from  the  subscription 
or  its  equivalent,  the  acknowledg- 
ment. 67  K  Y.,  409  J  11  N.  Y., 
220 ;  10  Paige,  86  ;  36  N.  Y.,  486. 

The  testator  having  failed  to  com- 
ply with  the  statute  in  the  matter  of 
the  acknowledgment  of  his  signature, 
pi*obate  must  be  denied. 

Surrogate's  decree  revei-sed,  and 
probate  denied. 

Opinion  by  Learned^  P.  «7.  / 
Bockea  and  Boardinany  JJ,^  concur. 


LICENSE.    CORPORATIONS. 
N.  Y.   SupsBMB   Court.      General 
Term.     First  DEPr. 
Joseph  W.  Duryee,  airplL^  v.  The 
Mayor,  &c.,  of  New  York,  reapL 
Decided  Dec.  13, 1878. 

A  mere  lioense  is  not  a  grant,  and  does  not 
create  an  easement  eo  nomine. 

A  mere  license  is  revocable. 

Corporations  hold  their  possessions,  unless  it 
is  otherwise  declared  by  statute,  with  no 
other  rights  than  those  accorded  to  individ- 
uals. 

Action  to  recover  damages  by  rea- 
son of  the  wrongful  acts  of  defend- 
ant in  discharging,  and  sufiFering  tp  be 
discharged,  sewerages  on  plaintifPa 
premises  to  his  great  damage. 
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The  plaintiff's  land  in  1866,  when 
plaintiff  became  the  owner,  was  most- 
ly nnder  the  waters  of  the  East  Rivel-, 
and  was  situate  between  East  34th 
and  36th  Streets,  and  First  avenue, 
and  tlie  extension  or  bulkhead  line  in 
the  East  Eiver,  wherever  that  was  or 
might  be  located.  The  plaintiff's 
title  was  derived  through  several 
mesne  conveyances  from  the  Farmer's 
Loan  and  Trust  Company,  and  was 
subject  to  certain  covenants  contained 
in  the  deed  from  the  Mayor,  &c.,  of 
the  City  of  New  York  to  the  Trust 
Co. 

The  covenants  referred  to  obli- 
gated the  grantee  to  construct  a  good 
and  sufficient  bulkhead  iu  the  East 
Eiver,  at  a  line  to  be  fixed,  &c.,  and 
extend,  pave,  and  gutter  certain 
specified  streets  within  a  certain  time 
after  being  required  so  to  do,  and 
that  he  could  not  perform  such  oi)liga- 
tions  until  so  required  and  permitted 
by  the  city  of  New  York,  and  the 
grantee  forfeited  the  land  in  case  of 
breach  of  such  covenants. 

The  plaintiff,  having  obtained  per- 
mission by  the  Street  Commissioner  to 
construct  said  bulkhead,  &c.,  com- 
menced work,  and  such  bulkhead  was 
washed  away,  and  his  work  of  filling 
stopped  by  the  discharge  of  the  sewer 
upon  his  premises. 

The  evidence  showed  that  the  de- 
fendant obtained  permission  from 
plaintiff's  grantor  to  make  the  side- 
cut  and  sluice-way  by  which  the  sew- 
erage was  discharged  on  plaintiff's 
premises,  and  that  such  sluice-way, 
running  off  from  the  main  sewer  dis- 
charging at  the  end  of  Sith  Street 
was  a  temporary  expedient,  the  flow 
of  the  main  sewer  having  been  inter- 
fered with. 


Evidence  on  the  trial  tending  to 
show  that  any  forfeiture,  if  any  had 
been  incurred  by  plaintiff  by  breach 
of  covenants  in  liis  deed,  had  been 
waived  by  defendant,  was  excluded, 
and  exception  taken. 

The  defendant's  counsel  moved  to 
dismiss  the  complaint  at  the  close  of 
the  testimcmy,  upon  the  grounds, 
among  othere,  that  the  permission  of 
Tallman,  the  previous  owner,  to  dis- 
charge the  sewerage  on  and  over  tlie 
land,  if  a  license,  was  irrevocable, 
and  furthermore  that  plaintiff  by 
constructing  the  bulkhead  had  for- 
feited the  land. 

The  plaintiff  asked  the  Court  to  go 
to  the  jury  upon  all  the  questions 
raised  by  the  proofs  and  pleadings. 

The  Court  dismissed  the  com- 
plaint. 

K  J.  Fithian^  for  applt. 

A.  J.  liequiety  for  respt. 

ndd^  That  the  permission  of  Tall- 
man  constituted  a  license  only.  Snch 
a  license  is  not  a  grant,  and  does  not 
create  an  easement  eo  nomine,  33 
Barb.,  162. 

A  parol  license  cannot  be  regaixled. 
as  a  grant  in  fee  whenever  the  rights 
claimed  thereunder  are  such  as  can- 
not be  created  by  parol.     1  Keyes, 

397. 

Such  a  license  was  clearly  revoca- 
ble, and  was  I'evoked,  as  the  evidence 
showed. 

Plaintiff  should  have  the  right  to 
show  that  the  forfeiture,  if  any  had 
been  incurred,  had  been  waived. 

Corporations  hold  their  possessions, 
unless  it  is  otherwise  declared  by 
statute,  with  no  other  rights  than 
tliose  accorded  to  individuals. 

Judgment  revei-sed;  new  trial  or- 
dered ;  costs  to  abide  event. 
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Opinion  by  Brady  J.  /  Daoia  P. 
J.,  and  IngcUUf  J.,  concur. 


NEGLIGENCE. 

N.  Y.  COUBT  OF   ApPEALfl. 

Kenyon,  by  guardian,  respt.y  v. 
The  N.  Y.  e.  &  H.  E.  EK  Co., 
applt 

Decided  November  12, 1878. 

Whether  or  not,  under  the  oiroamstanoes  of 
a  particular  case,  the  parents  of  a  child  two 
and  a  half  years  old  could  prudently  per- 
mit him  to  go  unattended  i^to  the  street, 
and  remain  out  of  sight  for  a  length  of 
time,  iA  a  question  for  the  jury. 

Though  the  negligence  or  wrongful  conduct 
of  a  child,  two  and  a  half  years  old,  cannot 
be  imputed  to  him  as  a  defence  to  an  action 
for  injuries  to  him,  occasioned  by  the  negli- 
gence of  a  railroad  company,  yet  the  negli- 
gence of  his  parents  in  permitting  him  to  go 
at  laige,  and  stray  unattended  upon  defend- 
ant's track,  can  be  imputed  to  him. 

Beversing  S.  C,  4  W.  Dig.,  295. 

This  action  was  brought  by  the 
gnardian  ad  litem  of  plaintiff,  to  re- 
cover damages  for  injuries  occasioned 
by  the  alleged  negligence  of  defend- 
ant in  running  over  hina.  Plaintiff 
was  at  the  time  of  the  injury  an  in- 
fant, two  and  a  half  years  old,  and 
resided  with  his  parents  in  Utica, 
about  half  a  mile  southerly  from  de- 
fendant's tracks.  On  June  8,  1873, 
the  plaintiff  was  allowed  by  his  par- 
ents to  go  out  into  the  public  streets 
unattended,  he  stating  that  he  was 
going  to  his  grandparents,  who  lived 
juet  around  the  corner,  where  he  was 
in  the  habit  of  going.  A  few  hours 
later  he  was  run  over  and  injured  by 
an  engine  and  tender  passing  west  on 
defendant's  track. 

Defendant's  counsel  requested  tlie 
judge  to  charge  the  jury  that  if  they 
believed  from  the  evidence  that  plain- 
tiff's parents  were  guilty  of  negli- 


gence in  letting  him  go  at  large  un- 
attended, and  that  that  negligence 
contributed  in  any  degree  to  the  pro- 
ducing of  the  injury,  then  plaintiff 
was  not  entitled  to  recover.  This  re- 
quest was  refused,  and  defendant  ex- 
cepted. 

J.  Thomas  Sjprigga^  for  applt. 

Alfred  C,  Coxe^  for  respt. 

Ueldy  Error ;  tliat,  whether,  under 
the  circumstances,  plaintiff's  parents 
could  prudently  permit  him  to  go  un- 
attended into  the  street,  and  remain 
out  of  their  sight  for  so  long  a  time, 
was  a  question  for  the  consideration 
of  the  jury. 

Also  held^  That  plaintiff  being 
non  8^ii  Juris,  his  own  negligence  or 
wrongful  conduct  pould  not  be  im- 
puted to  him  as  a  defence  to  tliis  ac- 
tion, but  the  negligence  of  his  parents 
could  be  imputed  to  him,  and  if  they 
were  guilty  of  negligence  in  pennit- 
ting  him  to  go  at  large,  and  stmy  un- 
attended upon  defendant's  tracks, 
and  thus  be  injured,  there  could  be 
no  recovery  in  this  action.  21  Wend., 
615;  38  N.  Y.,  455;  58  Id.,  652;  64 
Id.,  13. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiff, 
revei'sed,  and  new  trial  granted. 

jPer  curianh  opinion.  All  concur, 
except  Miller^ «/.,  absent. 


EQUITABLE  SET-OFF.  • 

N.  Y.  SUPBKMK  CoUBT.    OeNBBAI 

Term.    Fikst  Dept. 
Stratford  P.  Davidson  et  al.,  plffa 
V.  Ignacio  F.  Alfaro  et  al.,  dsfls. 
Decided  December  13,  1878. 

A  Court  of  equity  will  decree  an  equitable  set  . 
off    between  two  parties  whose    demands 
arise  out  of  the  same  transaction. 

If  the  defendant  be  insolvent  such  set-off  will 
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be    allowed,  even    though    the    plaintiirs 
claim  has  not  been  liquidated  by  judgment. 
But  in  an  equitable  set-off  the  attomey^s  lien 
on  the  costs  will  be  protected. 

Cro68  appeals  £1*0111  a  judgment  of 
the  Court  at  Special  Term  in  Equity. 

In  December,  1872,  plaintiflFs  began 
an  action  against  Alfaro,  to  recover 
$550  overpaid  hitn  in  an  agreement 
by  which  he  was  to  have  a  commission 
on  certain  sales.  Defendant  appeared 
by  Coudert  Bros.,  and  the  case  was 
referred.  The  reference  was  not 
closed  until  August,  1876,  and  judg- 
ment was  entered  in  plaintiff's  favor 
on  the  26th  of  August,  1876,  for 
$1,064.48. 

In  February,  1873,  Alfaro  brought 
an  action  in  the  Superior  Court 
against  these  plaintiffs  to  recover 
damages  for  the  breach  of  conti*act 
respecting  these  same  sales,  and  in 
January,  1875,  he  received  a  verdict 
for  $500. 

In  February,  1875,  Alfaro  as- 
signed this  verdict  to  Messrs*  Coudert 
Bros.,  his  attorneys,  $375  in  payment 
of  a  debt  owing  to  them,  and  $125 
on  account  of  their  services  in  the 
suits  mentioned. 

This  action  was  brought  in  Febru- 
ary, 1876,  and  before  the  recovery  of 
plaintiff's  judgment  against  Alfaro, 
against  Coudert  Bros,  and  Alfaro  to 
compel  an  equitable  set-ofF  of  plain- 
tiff's claim  against  the  Alfaro  judg- 
ment, Alfaro  being  insolvent 

The  Court  at  Special  Term  decreed 
that  plaintiff's  claim  should  be  set-off 
against  the  Alfaro  verdict  of  $500, 
but  not  against  the  attorney's  costs, 
afterwards  taxed  at  $313.53  for  the 
action,  and  $93.50  for  appeal. 

S.  i&  K  Cowdrey^  for  plffs. 

Coudort  Bro8,^  for  def ts. 


Ildd^  (following  tlie  opinion  of 
the  Court  below),  That  a  statutory 
set-off  on  bill  filed,  where  the  de- 
mands on  both  sides  are  liquidated, 
is  a  matter  of  strict  right  But 
outside  of  the  statute  there  is  a  class 
of  cases  in  which  equity  affords 
relief. 

Before  the  statute,  courts  of  clian- 
eery  were  accustomed  to  allow  set- 
offs where  tliere  were  mutual  credits, 
or  where  the  demands  were  connected ; 
and  when  (^e  defendant  is  insolvent 
it  is  not  necessary  that  plaintiff's  de- 
mands should  be  liquidated  by  judg- 
ment, or  be  undisputed.  It  is  sufficient 
if  the  plaintiffs  demand  be  due.  It 
is  quite  clear,  both  upon  principle 
and  autliority,  that  when  Messrs.  Cou- 
dert took  the  assignment  of  the  ver- 
dict the  plaintiff's  right  of  equitable 
set-off  had  attached. 

The  cross-demands  grew  out  of 
the  same  contract,  and  Alfaro  was  in- 
solvent. The  Messi*s.  Coudert  knew 
these  facts  and  they  took  therefore 
subject  to  the  equity  in  question. 
The  assignment  not  being  in  consum- 
mation of  an  original  agreement  be- 
tween attorneys  and  client  by  which 
the  former  were  to  have  the  verdict 
in  payment  for  their  services,  the  case 
is  not  brought  within  55  N.  Y.,  120. 

There  was  an  inherent  equity  in 
favor  of  the  plaintiffs,  entitling  them 
to  ask  the  interference  of  a  Court  of 
Equity,  ex  debito  justitia.  While 
this  is  true  respecting  the  damages  re- 
covered by  defendant,  it  is  not  true 
respecting  the  costs.  Where  a  party 
is  not  seeking  to  enforce  a  statutory 
set-off,  a  Court  of  Equity  may  protect 
the  attorney's  lien.  The  costs  are 
no  part  of  the  judgment  to  which  the 
purely  equitable  set-off  attaches,  and 
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hence  there  seems  to  be  no  diflScnlty 
in  upholding  in  this  case  the  equitable 
lien  of  the  attorney  for  the  costs  re- 
covered by  the  defendant. 

Judgment  affirmed  on  both  appeals. 

Opinion  by  Davis,  P.  J. ;  IngaJU 
and  Brady  J  JJ.,  concurring. 


PIRE  INSURANCE. 
N.  Y.  Court  of  Appeals. 
Heilman,  reypt,  v.  The  Westchester 
Fire  Ins.  Co.,  ajpplU 

Decided  November  12, 1878. 

By  the  terms  of  a  policy  of  fire  insnraiice  is- 
sued  to  plaintiff,  the  loss  was  made  pi^able 
to  B. ,  mortgagee.  The  policy  contained  a 
proviso  that  the  company  might  rebuild  on 
giving  notice  within  thirty  days  after  re- 
ceiving proofs  of  loss  of  their  intention  to 
do  so.  The  building  insured  having  been 
destroyed,  defendant  gave  notice  of  its  in- 
tention to  rebuild,  and  demanded  plans  and 
specifications  of  the  building,  which  were 
furnished.  Defendant  afterwards  refused 
to  rebuUd.  In  an  action  to  reoover  damages 
for  its  neglect,  Held^  That  plaintiff  could 
maintain  the  action,  and  that  the  mortgagee 
was  not  a  necessary  party ;  that  the  con- 
tract to  insure  was  superseded  by  the  build- 
ing contract,  and  that  defendant,  having 
exercised  its  option  to  rebuild,  was  bound, 
as  upon  an  original  contract,  to  build  with 
the  consideration  paid  in  advance. 

This  was  an  action  upon  a  policy 
of  fire  insurance  issned  by  defendant 
to  plaintiff.  The  policy  contained  a 
proviso  to  the  effect  that  defendant 
might  rebuild  on  giving  notice  of 
their  intention  to  do  so  within  thiitv 
days  after  receiving  proofs  of  loss, 
which  proofs  were  to  be  furnished  by 
the  assailed.  The  loss  was  made 
payable  to  B.,  mortgagee.  The  build- 
ing insured  was  destroyed  by  fire. 
The  insured  furnished  pix)ofs  of  loss, 
and  within  thirty  days  defendant  no- 
tified her  of  its  intention  to  rebuild^ 


and  demanded  the  plans  and  specifi- 
cations of  the  building  destroyed, 
which  were  furnished  by  plaintiff,  i 
Defendant  afterward  refused  to  re- 
build, and  this  action  was  brought  to ' 
recover  damages  for  such  neglect. 
Defendant  claimed  that  the  action 
could  only  be  maintained  by  B.,  the 
appointee  named  in  the  policy  for 
receiving  the  payment,  or  at  all  events 
that  he  should  be  made  a  party. 

Calvin  Frost,  for  applt. 

John  B.  Pannes,  for  respt. 

Ileldy  untenable ;  that  the  contract 
to  insure  was  superseded  by  the  build- 
ing contract ;  that  defendant  having 
exercised  the  option  to  rebuild  is 
bound,  as  upon  an  original  contract,  to 
build  with  the  consideration  paid  in 
advance,  and  neither  the  amount  of 
loss  nor  the  amount  of  the  insurance 
would  be  controlling  upon  the  ques- 
tion of  the  amount  of  the  recovery  in 
an  action  upon  such  a  contract,  33 
N.  T.,  429;  36  Id.,  522;  that  the 
legal  title  to  the  cause  of  action  on 
the  building  contract  was  in  the 
plaintiff,  and  that  the  provision  that 
payment  should  be  made  to  the  mort- 
gagee was  qualified  by  the  provision 
making  it  optional  to  rebuild,  which 
when  exercised  superseded  the  agree- 
ment to  pay. 

Also  held,  That  B.  was  not  a  ne- 
cessary party  to  the  action.  Hastings 
V.  West  F.  Ins.  Co.,  7  W.  Dig.,  60, 
distinguished. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Churcfi,  Ch,  J.  All 
concur,  exoopt  liapallo,  J.,  dissenting. 
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USUEY.    TENDER. 
N.  Y.    Supreme   Court.      General 
Term.    First  Dept. 
ATice  J.  Alden,  apjpU.y  v.  George  S. 
Diossy,  7'e8pt, 

Decided  December  13,  1878. 

In  an  eqnitable  action  to  annul  a  oontract  as 
being  tainted  with  nsaiy,  brought  by  a 
surety,  a  tender  to  defendant  of  the  money 
actually  loaned  must  be  made  before  suit, 
and  the  complaint  must  show  the  fact  of 
such  tender. 

A  married  woman  who  gives  a  mortgage  for 
the  benefit  of  her  husband  to  secure  a  loan 
made  to  him,  is  merely  a  surety,  and  in  an 
action  by  her  to  annul  the  mortgage  as  be- 
ing tainted  with  usury,  such  a  tender  most 
be  made.  Such  plaintiff  is  not  a  borrower 
within  Chap.  430,  L.  1887. 

Appeal  by  plaintiflf  from  a  judg- 
ment entered  against  her  for  costs 
after  a  trial  at  which  the  complaint 
was  dismissed. 

Action  to  have  a  mortgage  declared 
void,  by  reason,  as  was  alleged,  of 
same  being  tainted  with  usury. 

The  complaint  showed  that  the 
loan  was  made  to  the  husband  of  the 
plaintifP,  and  that  she  executed  the 
mortgage  in  question  for  his  benefit. 

The  plaintiff  on  the  trial  did  not 
ask  to  ametid  the  complaint,  or  even 
pretend  that  any  offer  had  been  made 
to  defendant  to  return  the  money 
actually  loaned. 

Samuel  J.  Crooks^  for  applt. 

Erastus  New^  for  respt. 

Hddy  The  loan  of  the  money  hav- 
ing been  made  to  the  plaintiff's  hus- 
band, and  plaintiflf  having  executed 
the  mortgage  for  the  benefit  of  her 
husband,  the  plaintiflf  is  merely  a 
surety  for  her  husband.  She  cannot 
be  regarded  the  borrower  of  the 
money  in  such  sense  as  to  enable  her 
to  maintain  this  action,  without  show- 
ing that  previous  to  the  commence- 


ment of  the  action  she  had  tendered 
to  the  defendant  the  money  actoally 
loaned,  and  in  her  complaint  shoald  so 
allege,  and  such  tender  is  indispensa- 
ble to  the  maintenance  of  an  action  in 
equity,  by  any  party  except  the  actual 
borrower  of  the  money,  to  avoid  a 
contract  tainted  with  usury.  A  sure- 
ty must  establish  an  oflfer  to  return 
that  which  has  actually  been  received 
before  a  Court  of  Equity  will  inter- 
pose to  relieve  the  surety.  6  John. 
Chy.,  122 ;  2  John.  Chy.,  182 ;  7  Paige, 
Chy.,  157  ;  Story's  Eq.  Jurisp.,  §  SOL 

The  statute  of  1837,  Ch.  430,  does 
not  apply  to  this  case,  as  the  plaintiff 
cannot  be  regarded  a  borrower  with- 
in that  statute.  64  N.  T.,  243  ;  7 
Hill,  391. 

As  the  complaint  failed  to  show 
such  tender,  and  as  no  such  tender 
was  pretended,  the  judgment  must  be 
affirmed  with  cost^ 

Opinion  by  Ingallsy  J. ;  Davisy  P. 
J.y  concurring. 


EXAMINATION  BEFORE 
TEIAL.    SERVICE  OF 
ORDER. 
N.  Y.   SuPKEMB   Court.      Genbbal 
Term.     Second  Dept. 
William  T.  Tebo,  assignee,  respt.^ 
V.  Eliza  Baker  et  als.,  applts. 
Decided  December,  1878. 

Where  a  party  has  appeared  by  attorney,  and 
issae  has  been  joined,  the  jUode  of  Civil 
Prooednre  requires  that  an  order  made  for 
his  examination  before  trial  should  be  serv- 
ed upon  him  personaUy  before  he  can  be 
punished  for  disobedience  of  such  order. 

Proof  of  servioe  upon  his  attorney  only  is  not 
BufiEloient  to  procure  the  punishment  of  the 
disobedient  party. 

In  July  last,  pursuant  to  §  873  of 
the  Code  of  Civil  Procedure,  on  ap- 
plication of  the  plaintiff,  an  order  was 
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made  for  the  examination  of  one  of 
the  defendants  before  trial.  That 
defendant  had  appeared  herein  by 
attorney,  and  answered.  Neither  the 
order  nor  the  affidavit  on  which  it 
was  procured  was  served  upon  her. 
It  does  not  appear  tliat  she  knew  of 
the  order  in  question. 

As  required  by  §  874  of  the  Code, 
the  affidavit  and  order  were  served 
on  her  attorney.  Plaintiff  did  not 
appear  for  examination,  as  required 
by  said  order,  whereupon  plaintiflF's 
motion  that  defendants'  answer  be 
stricken  out  was  granted.  Tlie  ap- 
peal is  taken  from  such  order. 

Montis  ik  PearscUlj  for  applts. 

e/!  T,  Moreau^  for  respts. 

Ildd^  The  justice  at  Special  Term 
misintei-preted  the  statute  in  holding 
that  service  on  the  attorney  was 
sufficient  to  justify  the  penalty  in- 
curred by  defendants'  disobedience. 

Deprivation  of  the  privilege  of  de- 
feuding  in  tlie  action  does  not  seem 
a  just  punishment  for  one  ignorant 
of  the  order. 

Such  construction  of  a  statute  must 
be  very  palpable  to  be  adopted. 

By  our  reading  of  the  Code  it  re- 
quires that  the  order  shall  be  served 
upon  the  party  and  his  attorney, 
if  he  has  appeared  by  attorney. 
Amendment  has  obscured  §§  873  and 
874.  As  passed  in  1876,  §  873  pro- 
vided that  the  order  must  require 
each  of  the  parties  to  the  action,  ex- 
cept the  applicant,  or  if  no  action  be 
pending  each  of  the  persons  named 
in  the  affidavit  as  the  expected  ad- 
verse parties  thereto  to  appear,  etc. ; 
and  §  874  provided  for  the  issuing 
of  a  subpoena  directed  to  the  person 
to  be  examined,  requiring  him  to  at- 
tend at  the  time  and  place  specified 


in  the  order,  and  it  also  provided  the 
same  penalty  for  disobedience  as  is 
provided  by  that  section.  Chap.  417 
of  the  laws  of  1877  amended  these 
sections. 

The  words  quoted  were  stricken 
oat  of  §  873,  and  in  place  thereof 
was  inserted  the  single  provision 
'^  that  the  order  must  require  the 
party  or  person  to  be  examined  to 
appear,  etc."  The  provision  for  a 
subpoena  was  stricken  out  of  §  874, 
and  a  service  of  the  order  was  im- 
pliedly, we  think,  substituted  tliere- 
for. 

The  provisions  for  the  compulsion 
of  the  party's  attendance,  and  for  his 
punishment  for  failing  to  appear, 
were  retained  in  substance.  The 
omission  of  the  legislature  of  an  ex- 
press provision  requiring  service  of 
the  order  upon  the  party  to  be  exam- 
ined in  lieu  of  a  service  of  the  sub- 
poena was  very  like  an  inalvertence^ 

However,  the  omission  is  not  ma- 
terial, since  the  law  at  the  time  of  the 
amendment  imposed  no  punishment 
for  the  disobedience  of  an  order  in 
the  absence  of  any  proof  of  personal 
service  on  the  disobedient  party.  2 
R.  S.,  534,  §  3 ;  Code  §  853. 

Though  the  Code,  §  14,  has  defined 
a  contempt,  it  seems  that  it  has  left 
the  provisions  of  the  Revised  Statutes 
respecting  the  remedy  still  in  force. 
§  874  says  :  "  If  the  party  so  served 
fails  to  obey  the  order,  his  attendance 
may  bo  compelled,  and  he  may  be 
punished."  This  implies  that  the 
provision  was  made  under  the  suppo- 
sition that  a  previous  provision  had 
been  made  for  the  service  of  the 
order  upon  the  party,  otherwise  the 
expression  so  served  would  not  be 
used.    §   873  docs  seem  to  requu*e 


456 


NEW  YOEK  WEEKLY  DIGEST. 


such  service,  for  the  requirement  of 
the  party's  appearance  can  be  en- 
forced in  no  other  way  consistent  with 
such  party's  riglit,  and  with  the  im- 
memorial practice  in  such  cases. 
The  interpretation  that  it  provides 
service  on  the  attorney  as  well  as  on 
the  party  gives  full  effect  to  §  875. 
Of  the  legislature  intended  the  ser- 
vice on  the  attorney  to  forego  the 
personal  service,  we  think  they 
would  have  said  so.  This  kind  of 
order  is  one  in  the  action,  and  may 
be  served  in  the  several  modes  pro- 
vided by  §  799.  To  the  question 
whether  the  legislature  intended  such 
service  sliould  subject  the  party  to 
punishment  for  contempt,  §  802  is  an 
answer.  This  section  provides  that 
the  mode  of  service  upon  attorneys  is 
inapplicable  to  the  service  of  sum- 
mons, or  other  process,  as  of  a  paper 
to  bring  a  party  into  contempt.  §§ 
874  and  853  also  answer  the  question. 

These  do  not  authorize  proceedings 
against  a  party  upon  a  service  upon 
his  attorney,  but  are  limited  in  terms 
to  the  pereon  on  whom  the  service  is 
made. 

Therefore,  if  this  order  has  been 
served  on  the  attorney  only,  no  one 
can  be  punished  for  a  disobedience 
thereof.  The  attorney,  the  only  one 
served,  was  not  required  to  obey  it. 
The  inappropriateness  of  the  restric- 
tions contained  in  §  873,  if  service 
upon  an  attorney  were  intended,  might 
also  be  commented  on. 

Order  revereed,  with  $10  costs, 
and  disbursements. 

Opinion  by  OUbert^  J. 


PARTIES.    CHANGE  OF 
CAPACITY. 

N.   Y.   Sdpbeme  Court.      General 
Term.     Second  Dkpt. 

James  G.  Tighe,  apjpU.j  v.  Hannah 
Pope,  adm'rx,  r€8j>t. 

Decided  December,  1878. 

Where  an  action  has  been  bronght  bj  oz 
against  one  in  his  representative  capacity, 
the  Court  may  amend  the  action  by  stzikiiig 
ont  the  representative  words,  and  may  make 
the  action  by  or  against  him  personally.  It 
may  be  the  duty  of  the  Court  in  certain 
cases  to  make  this  amendment.  This  power 
may  not  be  even  whoUy  discretionary. 

Action  was  bronght  for  legal  servi- 
ces rendered  to  respondent  as  admin- 
istratrix. Defendant  pleaded  pay- 
ment. Before  trial,  and  after  tlie 
case  was  on  the  calendar,  motion  was 
made  to  amend  the  complaint  so  as 
to  recover  against  the  defendant  per- 
sonall}^,  and  to  strike  ont  the  words 
"as  administratrix."  Defendant  op- 
posed on  the  ground  that  sncli  pro- 
ceedings if  allowed  wonld  introduce 
a  new  defendapt  and  a  new  cause  of 
action,  and  therefoi*e  the  Court  had 
no  power  to  grant  the  relief. 

The  Court  denied  the  motion  on 
such  ground,  from  which  plaintiff 
appeals. 

James  Troy^  for  plfiF. 

Philip  S.  Orooke,  for  deft. 

Held,  The  Court  had  the  power  to 
amend.  It  wonld  have  furthered  jus- 
tice to  have  done  so.  It  wonld  have 
made  no  change  in  the  cause  save  to 
make  it  one  against  the  defendant 
personally.  Such  change  is  within 
the  province  of  §  723  of  the  0>de. 
In  Fulton  v.  The  Webster  Fire  Ins. 
Co.,  12  How.  Pr.,  293,  the  Court,  in 
an  action  which  was  bron<grht  after  a 
corporation  was  dissolved,  substituted 
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a  receiver  in  place  of  tlie  diseolved 
corporation. 

In  Haddow  v.  Haddow,  3  N.  Y.  S. 
C.  (T.  &  C),  777,  affirmed  by  the 
C!ourt  of  Appeals,  an  action  brought 
by  a  person  in  her  own  name  was 
changed  to  one  in  her  favor  as  ad- 
ministratrix. 

Tlie  same  person  in  any  event 
remains  the  defendant,  and  no  in- 
creased burden  can  rest  upon  her  by 
compelling  her  to  defend  personally, 
instead  of  allowing  her  to  succeed  on 
the  technical  ground  that  she  did  not 
incur  the  liability  incurred  by  her  as 
administratrix 

It  was  the  duty  of  the  Court  to 
grant  the  motion  on  terms,  though 
the  statute  is  not  imperative.  Moaks' 
Tan  S.  PL,  824  et  seq.  When  a 
power  is  granted  for  the  sake  of  jus- 
tice, an  exercise  of  it  may  be  en- 
forced in  a  proper  case.  It  is  not 
wholly  discretionary.  Mayor  v.  Farze, 
3  Hill,  612;  McDougall  v.  Patterson 
11  0.  B.,  755 ;  People  ex  rel.,  Conway 
V.  Supervisors,  68  N.  Y.,  114. 

Order  appealed  from  reversed, 
without  costs  in  this  Court,  and  order 
must  be  entered  allowing  the  amend- 
ment on  payment  of  $10  costs  within 
five  days  after  service  thereof. 

Opinion  by  OHhert^  J. 


DISMISSAL    OF    COMPLAINT. 

JURISDICTION. 
n.  y.   supbehb    coubt.     general 
Term.     Second  Deft. 
Dudley  B.  Holbrook,  ajppU.j  v.  John 
Baker,  respt. 
Decided  December,  1878. 

After  the  empanelment  and  swearing  of  the 

jury  on  the  trial,  in  the  County  Court  of 

Westchester,  the  oomplaint  was  dismissed 

on  the  ground  that  it  did  not  state  on  its 

Vol  7—Na  20. 


faoe  that  the  defendant  resided  in  that 
county.  Il€ld,  Error;  since  the  complaint 
was  dismissed  on  the  ground  that  the  Court 
had  not  jurisdiction,  the  complaint  should 
hare  shown  such  non-jurisdiction  affirma- 
tively to  sanction  such  proceeding.  Such 
objection  should  be  taken  by  answer ;  if  not, 
it  is  waived.  Where  a  Court  has  jurisdic- 
tion over  the  subject-matter,  an  appearance 
oonfers  jurisdiction  over  the  person. 

Appeal  from  judgment  of  County 
Court  diBmissing  complaint  on  the 
ground  that  it  did  not  state  that  de- 
fendant resided  in  that  county.  The 
complaint  was  dismissed  after  the 
jury  had  been  empaneled  and  swoiii 
on  the  trial. 

W.  G.  Valentine^  for  applt. 

O.  B.  Palmer^  for  respt. 

Held^  If  the  complaint  did  not  show 
the  jurisdiction  of  the. County  Court, 
of  the  person  of  the  defendant,  it 
contains  nothing  showing  that  such 
Court  had  not  jurisdiction  thereof. 

This  point  was  erroneously  decided 
in  Judge  v.  Hall,  5  Lans^  69. 

Since  the  complaint  was  dismissed 
on  the  latter  ground,  this  was  error. 

Under  the  Code,  §  498,  such  ob- 
jection should  be  taken  by  answer. 
If  not  so,  taken  it  must  be  regarded 
as  waived. 

'  Where  the  jurisdiction  of  a  Court 
extends  to  the  subject-matter  in  an 
action,  an  appearance  confers  juris- 
diction over  the  person  in  that  action. 
McCormic  v.  Penn.  Central  RR,  49 
N.  Y.,  303. 

It  might  be  shown  that  the  conv 
plaint  shows  on  its  face  that  the  Court 
had  jurisdiction  over  the  person. 
However,  that  is  not  necessary  to  be 
determined  now. 

Judgment  reversed,  with  costs. 

Opinion  by  Gilbert^  J, 
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ATTACHMENT. 

N.    Y.     SUPBEHS     COUKT.        GSNiaLiL 

Term.     Second  Deft. 

Lewis  C.  Vcrnol,  applt.<,  v.  Beaben 
K.  Carr,  Sheriff,  &c.,  respt. 
Decided  December,  1878. 

An  attachment  cannot  be  made  to  do  tiie  work 
of  a  writ  of  replevin. 

The  Owego  Starch  Factory,  as  a 
creditor  of  one  W.,  procured  an  at- 
tachment against  W.'b  property. 
The  ground  for  its  issue  does  not  ap- 
pear. The  sheriff  proceeded  on  the 
attachment,  and  seized  certain  goods 
wliich  were  in  possession  of  plaintiff. 

Plaintiff  brought  an  action  to  re- 
cover the  said  goods.  At  the  trial 
judgment  was  directed  for  defendant, 
from  which  judgment  plaintiff  ap- 
pealed. 

John  MilleVy  for  applt. 

William  D.  Dickey^  for  respt. 

Ileld^  The  sheriff  was  authorized  to 
attach  the  goods  of  W.  only.  The 
goods  in  controversy  being  in  plain- 
tiffs possession  when  attached,  the 
legal  presumption  is  that  plaintiff 
was  the  owner  of  them.  It  was  in- 
cumbent then  on  the  defendant  to 
show  the  contrary,  and  also  that  W. 
was  the  owner.  The  evidence  only 
tended  to  show  that  the  goods  in  con- 
troversy were  obtained  by  W.  through 
fraud. 

The  goods  cannot  be  reclaimed  by 
reason  of  the  attachment  against  W., 
since  the  very  act  of  issuing  the  same 
Was  ipso  facto  an  affirmance  of  the 
validity  of  W.'s  purchase.  Whether 
the  suit  in  which  the  attachment  was 
issued  was  for  the  purchase  price,  or 
the  conversion,  it  was  therefore  in- 
cumbent on  the  defendant  to  impeach 
the  plaintiffs  title  to  this  property, 
evidence  of  which  was  shown  by  his 


possession,  and  to  show  the  ownership 
of  W.  This  was  not  attempted,  but 
on  the  contrary  it  was  sought  to  make 
the  attachment  work  as  a  writ  of  re- 
plevin. This  was  an  abase,  and  the 
act  of  the  sheriff  was  trespass. 

Judgment,  and  the  order  denying  % 
new  trial,  reversed,  and  a  new  triid 

granted. 
Opinion  by  OUbertj  J. ;  Barnard^ 

«/„  concurs. 


EQUITABLE  MORTGAGE. 
COMPULSORY  RECON- 
VEYANCE. 
N.   Y.   Supbeme  Coubt.     General 
Teric    Second  Deft. 
Jurgen  H.  Becker,  respt. ^  v.  John 
Becker,  applt. 
Decided  December,  1878. 

The  intereet  of  one  to  whom  real  estate  hu 
been  conveyed  bj  a  yendor,  ¥rith  the  anent 
of  the  yendee,  as  Becuritj  for  the  moDej  lent 
hj  each  an  one  to  the  yendee  to  complete 
yendee*B  purohaee  of  said  real  estate,  is  that 
of  an  equitable  mortgagee. 

Whea  there  was  at  the  time  of  the  sale  and 
oonyeyanoe  an  agreement  between  sacfa 
equitable  mortgagee  and  the  vendee  that 
the  property  should  be  conveyed  to  the  ven- 
dee upon  a  settlement  of  the  aoooonts  be- 
tween them,  the  Court  wiU  oompd  the  per- 
formance when  the  vendee's  readiness  to 
comply  with  his  part  of  the  agreement  is 
shown. 

The  statute  of  limitations  did  not  ran  against 
plaintiff's  right  to  a  conveyance. 

Plaintiff  and  defendant,  two 
brothers,  had  business  transactioiis  of 
long  standing.  In  1868  plaintiff 
purchased  certain  premises  of  one 
H.,  paying  therefor  $4,500.  To 
complete  tliis  sum  of  money,  defend- 
ant lent  |1,980  to  plaintiff. 

On  the  purchase,  the  deed  of  the 
premises  was  taken  in  the  name  of 
the  defendant;  a  parol  agreement 
having  been  made  between  him  and 
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plaintiff  that  on  a  final  settlement  of 
their  accounts,  and  after  payment 
from  plaintiff  to  defendant  of  the 
amonnt  due  him  on  such  settlement, 
defendant  would  convey  the  premises 
to  plaintiff. 

Plaintiff  thereupon  took  possession 
and  continued  undisturbed,  paying 
the  taxes  and  assessments,  and  col- 
lecting the  rents  withont  any  inter- 
ference on  defendant's  part.  He  also 
expended  some  $2,500  on  improve- 
ments. 

Finally,  in  December,  1876,  plain- 
tiff brought  an  action  for  an  account- 
ing, alleging  his  previous  offers  to 
account,  the  tender  of  a  deed  for  the 
defendant  to  execute,  and  the  refusal 
of  defendant  so  to  do.  Defendant's 
answer  averred  the  indebtedness  of 
plaintiff  to  him,  the  loan  of  the 
$1,980  to  plaintiff  by  defendant,  and 
the  conveyance  of  the  property  to 
himself  at  the  time  of  the  purchase, 
but  denied  all  tlie  rest  of  the  facts  as 
above  stated.  The  answer  also  set 
up  the  Statute  of  Limitations  as 
a  bar. 

The  referee  found  the  facts  as 
above  stated. 

He  concluded  that  defendant's  title 
was  that  of  an  equitable  mortgagee, 
and  that  upon  payment  or  tender  of 
payment  of  the  sum  due  defendant, 
as  shown  'by  the  balanced  account 
between  them,  the  plaintiff  was  enti- 
tled to  a  conveyance  of  the  premises, 
and  that  the  title  of  the  defendant 
being  that  of  an  equitable  mortgagee 
the  Statute  of  Limitations  had  not  run 
^against  plaintiff's  right  to  a  convey- 
ance upon  the  discharge  of  his  obli- 
gation. Defendant  appeals  from  the 
judgment  entered  in  accordance  with 
the  referee's  report 


Winsar  cfe  Marshy  for  applt. 

Z.  M.  Doscher,  for  respt. 

Seldj  The  findings  of  the  referee 
were  sustained  by  the  evidence. 
The  defendant  acquired  title  to  the 
land  in  controversy  with  the  assent 
of  the  plaintiff,  and  as  security  only 
for  the  plaintiff's  indebtedness.  The 
case  of  The  Bowery  National  Bank 
V.  Duncan,  12  Hun.,  405,  is  directly 
in  point. 

Judgment  affirmed  with  costs. 

Opinion  by  OUhertj  J. 


JOINT  OE  SEVERAL  ACTION. 

DISCONTINUANCE.    LIABIL- 

ITY  OF  STOCKHOLDERS. 
N.   Y.   Supreme    Coubt.     Genebal 
Tebm.     Second  Dbpt. 

Charles  R.  Dean,  resjpt,  v.  W.  H. 
Whiton,  impl'd,  aj>plt. 

Decided  December,  1878. 

The  oommon  law  rnle  that  a  joint  and  seyeral 
liability  «c  eorUraetu  might  be  enforced 
against  the  parties  either  jointly  or  serer- 
ally,  save  that  if  more  than  two  were  liable 
the  plaintiff  must  proceed  agalnat  all  jointly 
or  each  separately,  renuilns  unchanged,  ex- 
cept that  where  parties  are  severally  liable 
upon  the  same  instrument  the  statutes 
permit  all  or  any  of  them  t«)  be  incladed  in 
the  same  action. 

The  liability  of  the  stockholders  in  a  corpo- 
ration formed  under  the  Laws  of  1848,  for 
the  wages  of  servants,  is  statutory,  and 
does  not  arise  out  of  any  instrument,  al- 
though arising  indirectly  upon  contract. 

If  the  plaintiff  brings  his  action  against  all 
the  parties  liable,  he  is  held  to  the  electioa 
of  treating  such  liability  as  joint 

Tet  plaintiff's  discontinuance  as  to  one  defend- 
ant withdraws  any  averment  in  the  com- 
plaint as  against  such  defendant. 

This  action  was  brought  against  all 
the  stockholders  of  a  corporation,  ex- 
istent under  the  Act  of  1848,  to  en- 
force their  liability  for  servant's 
wages.    C,  W.,  and  some  others  of 
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the  defendants,  appeared  and  an- 
swered. Intermediate  the  trial  and 
decision  of  the  Court,  plaintifF,  with 
the  consent  of  defendant  C.'s  attor- 
ney, but  without  the  consent  of  tlie 
others,  discontinued  the  action  as  to 
C.  W.  thereupon  moved  to  have  the 
judgment,  subsequently  entered 
against  all  the  defendants  save  C, 
sot  aside  on  the  ground  that  the  dis- 
continuance was  illegal  and  injurious 
to  him.  This  is  an  appeal  from  an 
order  denying  W.'s  motion. 

Robert  K  Little^  for  applt. 

Hufua  Z.  Scott^  for  respt. 

Held^  When  the  liability  was  ex 
eontractUy  and  also  joint  and  several, 
by  common  law  the  plaintifiP  might 
proceed  against  tlie  parties  jointly, 
or  against  each  separately.  1  Chit. 
PL,  49.  The  rule  has  only  been 
changed  where  parties  are  severally 
liable  upon  the  same  instrument. 
Laws  of  1832,  Chap.  276  ;  Code  of 
Proc,  §  120  ;  Code  of  Civ.  Proc,  § 
454.  By  these  statutes  two  of  three 
joint  and  several  obligors  may  be 
sued.  Cridler  v.  Curry,  44  How. 
Pr.,  345-349.  In  this  case  the  lia- 
bility did  not  arise  out  of  any  instru- 
ment, and  although  it  did  arise  indi- 
rectly upon  contract  it  is  statutory. 
By  this  action,  brought  against  all  the 
stockholders,  plaintiff  elected  to  treat 
their  liability  as  joint,  and  he  should 
be  bound  by  such  election.  Strong 
V.  Wheaton,  38  Barb.,  626  ;  44  How. 
Pr.,  supra. 

This  view  is  sustained  by  the  Code 
of  Civ.  Pi-oc,  §§  447,  448,  452,  456, 
and  protects  the  rights  of  defendants 
johitly  liable,  affording  to  them  a 
remedy  against  co-defendants  for 
contribution.  Wooster  v.  Chambcr- 
lin,  28  Barb.,  604.    Although  tliis 


discontinuance  did  not  release  C,  it 
made  another  action  necessary  to  en- 
force his  liability.  See  Polen  v. 
Crosby,  46  N.  Y.,  113 ;  Irvine  ▼. 
Milbank,  66  Id.,  635  ;  60  N.  Y.,  06. 
There  is  not,  however,  sufficient  evi- 
dence of  C.'s  joint  liability.  His  veri- 
fied answer  denied  that  he  was  a 
stockholder  at  the  times  alleged  iu 
the  complaint.  Plaintiff's  discontin- 
uance withdrew  any  averment  on  that 
subject  in  the  complaint  contained, 
while  the  only  remaining  informa 
tiou  on  the  matter,  the  affidavit  of 
Mr.  Little  on  information  and  belief, 
is  no  evidence  against  C.*s^  positive 
denial. 

Therefore  the  order  must  "be  af- 
firmed with  $10  costs  and  disburse- 
ments. 

Opinion  by  OHhertj  J. 


UNDUE  INFLUENCE. 
N.  Y.  CoTTET  OP  Appeals. 
Cowee,  ajfpltj  v.  Cornell,  ex'r,  Ac., 
respL 
Decided  November  12, 1878. 

The  prindple  that  wherever  the  relatioiu  be* 
tween  the  oontraoting  parties  appear  to  be 
suoh  aa  to  render  it  oertain  that  tbej  do  not 
deal  of  terms  of  equality,  bnt  that  eithei 
on  the  one  side  from  superior  knowledge  of 
the  matter  derived  from  a  fidnoiaiy  reiatioo 
or  overmastering  inflnenoe,  or  on  the  othei 
from  weakness,  dependence,  or  tiust  jnsti 
fiably  reposed,  unfair  advantage  in  a  tnuu 
action  is  rendered  probable,  the  transao 
tion  is  presumed  void,  and  it  is  incnmbeni 
upon  the  stronger  party  to  show  afllrma- 
tively  that  no  deception  was  practiced,  no 
undue  influence  used,  and  that  aU  was  fkir, 
open,  voluntary,  and  weU  understood,  is 
not  applicable  to  the  case  of  a  grandfather 
and  grandson,  or  an  employer  and  emfdoyee, 
unless  the  inequality  of  the  parties  is  proved ; 
it  will  not  be  presumed. 

ThiB"action  was  bronght  to  recovei 
four  yeara'  interest  npon  a  promissorj 
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note  for  $20,000,  given  by  0.,  defend- 
ant's testator,  to  S.  It  appeared 
that  C,  the  maker  of  the  note  in  snit, 
was  an  old  man  of  defective  vision ; 
that  he  employed  S.,  tfie  payee,  who 
was  his  grandson,  to  act  as  his  clerk 
and  look  after  his  business;  that  in 
addition  to  large  gifts  already  made 
iu  consideration  of  his  services  and 
the  relinqnishment  of  his  profession, 
0.  executed  to  him  the  pote  in  suit. 
Tlie  claim  having  been  presented  to 
defendant  was  rejected,  and  referred 
pursuant  to  the  statute.  The  refecee 
refused  to  find  as  matter  of  law  that 
any  inequality  in  the  situation  of  the 
deceased  and  S.  existed,  and  tliere  was 
no  evidence  of  any  arts  or  stratagems 
or  impositions  on  the  part  of  S.  as  to 
the  note.  The  referee  found  that  the 
note  was  valid. 

Irving  Browne^  for  applt. 

Jno.  I'hompson,  for  respt 

Jleld^  No  error.  That  except  as 
bearing  upon  undue  influence  and 
the  relations  of  the  parties,  the  in- 
adequacy of  the  services  or  the  ex- 
travagancy of  the  compensation  are 
not  material.  64  N.  Y.,  597 ;  42  Id., 
462 ;  2  Hill,  606. 

While  f  i-aud  vitiates  all  contracts,  it 
is  not  as  a  general  thing  presumed,  but 
must  be  proved  by  the  party  seeking 
relief  on  that  ground.  The  principle 
that  whenever  the  relations  between 
the  contracting  parties  appear  to  be 
such  as  to  render  it  certain  that  they 
do  not  deal  on  terms  of  equality,  but 
that  either  on  the  one  side,  from  supe- 
rior knowledge  of  the  matter  derived 
from  a  fiduciary  relation  or  overmas- 
teringlnfluence,  or  on  the  other,  from 
weakness,  dependence,  or  trust  justi- 
fiably reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable,  the 


transaction  is  presumed  void,  and  it 
is  incumbent  upon  the  stronger  party 
to  show  aflirmatively  that  no  decep- 
tion was  practiced,  no  undue  influ- 
ence used,  and  that  all  was  fair,  open, 
voluntary,  and  well  undei*6tood,  is  not 
applicable  to  the  case  of  a  grand- 
father and  grandson,  an  employer 
and  employee,  unless  the  inequality 
of  the  parties  is  proved ;  it  will  not 
be  presumed.  In  the  case  of  a  guar- 
dian and  ward,  trustee  and  cestui 
que  trusty  attorney  and  client,  the 
law  presumes  from  the  relation  of 
the  parties  that  their  situation  is  un- 
equal, and  that  relation  appearing,  it- 
self throws  the  burden  upon  the  trus- 
tee, guardian,  or  attoiiiey,  of  show- 
ing the  fairness  of  his  dealings. 

OMer  of  General  Term,  reversing 
judgment  for  plaintiff  and  granting 
new  trial,,  reversed,  and  judgment 
for  plaintiff  affirmed. 

Opinion  by  Hand^  J.  All  concur, 
except  Miller  and  Earl^  JJ.y  absent. 


UNDERTAKING  ON  APPEAL. 

N.  Y.  OouBT  OF  Appeals. 
Blake  et  al.,  respts.j  v.  The  Lyon 
&  Fellows  Manufg.  Co.,  apj>lt. 
Decided  December  17,  1878. 

Under  the  new  Code  an  undertaking  to  perfect 
an  appeal  to  the  Court  of  Appeals  may  be 
aerred  at  any  time  before  the  time  to  ap- 
peal expires.  It  is  not  necessary  that  it 
should  be  served  at  the  time  the  notice  of 
appeal  is  served. 

Motion  to  dismiss  an  appeal  for  want 
of  an  undertaking  (Code,  §  1335)  on 
the  part  of  the  appellant.  The  appeal 
was  from  a  judgment  of  the  General 
Term.  The  appellant  served  an  un- 
dertaking to  secure  the  judgment  with 
the  notice  of  appeal,  and  the  respond- 
ent   excepted    to  the  sureties,  and 


463 


JTEW  TOBK  WEEKLT  DIGEST. 


they  failed  to  jastify.  Some  mouths 
afterwards  appellant  served  another 
undertaking,  with  new  sureties,  to 
pay  costs  only,  and  the  respondent 
declined  to  accept  it,  because  it  was 
not  to  the  same  effect  as  the  first 
one,  and  soon  after  made  this  motion 
io  dismiss.  It  was  opposed  on  the 
gronnd  that  at  the  time  of  the  service 
of  the  last  undertaking  the  time  to 
appeal  had  not  expired,  and  it  was 
therefore  regular  under  §  1334. 

W.  S.  CowleSy  for  applt. 

EraBtu9  Nev)^  for  resptSw 

Hdd^  That  the  sureties  on  the  first 
undertaking  not  being  able  to  justify, 
and  failing  to  justify,  the  case  was 
then  as  if  no  undertaking  had  been 
given.  The  appellant  could  then 
give  a  new  undertaking  either  under 
\  1326  or  §  1327  of  the  Code.  Such 
new  undertaking  could  be  made  and 
filed  at  any  time  within  the  year  al- 
lowed for  the  appeal,  and  when  given 
the  appeal  could  become  effectual. 
Ilere  the  new  undertaking  was  given 
within  the  year,  and  the  respondent 
having  failed  within  the  time  allowed 
to  except  to  the  sureties,  the  nnder- 
taking  became  p-erfect  for  the  pur- 
pose of  the  Appeal. 

Motion  denied,  with  costs. 

Per  curiam,  opinion.    All  concur. 


WAREHOUSE  RECEIPTS. 
k.    y.    sufremb    coubt.      monsoe 
Special  Teem. 
The  Geneva  National  Bank,  j>^., 
y.  John  Reamer  et  aL,  defU, 
Decided  November,  1878. 

By  g  6,  Ch.  826,  Laws  of  1856,  a  warehoofle 
receipt  in  hands  of  d^Tta  JIdtf  transferee  is 
condusiYe  evidence  in  his  favor  of  the  title 
of  the  person  to  whom  it  is  issued. 

Bui  the  receipt  must  be  one  issued  to  the 


person  for  whose  account  the  piopartj  ii 
received  and  held  in  store. 
A  receipt  frandnlentlj  issued  to  one  who  has 
no  property  held  in  store  for  him,  asmwl 
bind  or  aif act  property*  held  for  another. 

This  action  wag  brought  to  recover 
the  valne  of  a  qnantity  of  wheat  al- 
leged to  have  been  converted  bj  de- 
fendants. Answer  denies  complaint 
and  alleges  title  to  the  property  in 
question. 

On  the  trial  the  following  facts 
were  proven :  That  one  Gilbert  was 
a  grain  dealer,  who  bought  grain  and 
stored  a  lai^  proportion  of  same 
with  KeoQgh  &  Beard,  warehouse- 
men in  Geneva. 

September  7,  1875,  Gilbert  pro- 
cured a  warehouse  receipt  for  700 
bushels  of  wheat  from  K.  &  B.,  and 
transferred  same  to  plaintiff  as  col- 
lateral security  for  a  note  of  $1,000, 
which  the  bank  discounted.  After- 
wards, on  the  12th  of  November,  Gil- 
bert procured  another  receipt  for 
1,000  bushels  from  same  warehouse- 
men, and  transferred  it  to  the  bank, 
whose  president,  (a  faith  of  same  as 
collateral  security,  discounted  another 
note  of  $1,000  for  him. 

At  the  time  of  these  discomitB  the 
defendants   had    in    sud    warehouse 
about  1,600  bushek  of  wheat  pur- 
chased for  them  by  Gilbert  on  the 
following  agreement,  made  July  26, 
1875  :  Gilbert  was  to  buy  them  about 
2,000  bushels  of    wheat  (Wicks  <& 
Treadwell),  and  was  to  delirer  same 
as  purchased  in  bin  No.  3,  south,  in 
said  warehouse^  at  $1.47  per  bosbel, 
free  of  storage ;  to  draw  on  defend- 
ants for  one-half  the  amount  at  once, 
and  the  other  half  when  grain  was 
delivered.    On  the  1st  of  September, 
1875,  Gilbert,  in  presence  of  ware- 
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housemen,  showed  lieameF  the  wheat 
in  question,  told  him  it  was  defend- 
ants', and  advised  him  to  insure  it. 
At  that  time  Gilbert  had  drawn  on 
the  defendants  for  the  full  amount 
of  money.  Beamer  cautioned  ware- 
housemen to  see  that  no  wheat  was 
put  in  the  bin  except  such  as  his  con« 
tract  with  Gilbert  called  for;  to 
which  they  assented. 

When  K.  &  B.  issued  the  first  re- 
ceipt to  Gilbert  he  had  enough  wheat 
hi  store  to  cover  it  When  the  second 
was  issued  he  had  but  about  200 
bushels.  The  defendants'  1,600  bush- 
els remained  in  warehouse  continually 
from  Ist  of  September  to  January 
12,  1876,  when  they  removed  the 
same,  which  removal  was  the  conver- 
sion for  which  plaintiff  brings  its 
action. 

After  the  proofs  were  closed  the 
Circuit  Judge  orderad  a  verdict  for 
plaintiff. 

Defendants  moved  for  a  new  trial 
on  case  and  exceptions. 

K  O.  Mason^  for  plff. 

Fred.  L.  Manning^  for  defts. 

D WIGHT,  J.— Upon  a  careful  ex- 
amination of  the  evidence  as  presented 
by  the  case  in  this  action,  I  am  of 
opinion  that  there  was  evidence  which 
should  have  been  submitted  to  the 
jury  upon  the  question  for  whose  ac- 
count the  property  was  received  and 
bad  in  store,  for  which  the  warehouse- 
men's receipt  was  given* 

The  effect  of  the  statute  (Laws  of 
1858,  Chap.  326,  §  6),  as  of  the  law 
merchant  is  to  make  such  a  receipt 
in  the  hands  of  a  bona  fide  transfer- 
ee conclusive  evidence  in  his  favor 
of  the  title  of  the  pei'son  to  whom  it 
is  issued,  and  for  whose  account  the 
property  is  had  in  store  against  him 


and  all  other  pei^sons  whomsoever. 
So  that  although  the  property  was 
fmudulently  acquired  by  him,  or 
although  he  has  previously  or  shall 
subsequently  transfer  the  title  to  an- 
other, the  bona  fide  holder  of  the  re- 
ceipt shall  hold  the  property.  Yenni 
V.  McNamee,  45  N.  Y.,  614 ;  McCom- 
bie  V.  Spader,  1  Ilun.,  693;  Gib- 
son V.  Storms,  8  How.  Pr.  384. 
Bat  the  receipt  must  be  one  issued 
to  the  person  for  whose  account  the 
property  is  received  and  had  in  store. 
A  receipt  fi-audulently  issued  to  one 
who  has  no  propeity  held  in  store  for 
him  cannot  bind  or  affect  property 
held  for  another. 

Applying  these  principles  to  the 
case  at  bar  the  question  is  seen  to  be 
whether  the  wheat  in  controversy  was 
received  or  held  by  the  warehouse- 
men at  the  time  of  the  issuance  of 
the  receipts  for  Gilbert  or  for  the 
defendants,  and  upon  these  questions 
the  receipt  itself  was  at  most  prima 
facie  evidence.  There  was  evidence 
upon  that  question  which  should  have 
been  submitted  to  the  jury. 

It  results  that  there  should  be  a 
new  trial  of  the  action,  with  costs  t(> 
abide  the  event; 


LEASE.    SURRENDER 
N.  Y.  CouBT  OF  Appkals. 

Langhran,  respt.j  v.  Smith,  impl'd, 
Ac,  aj>plt. 

Decided  November  12, 1878. 

A  written  lease  for  more  than  one  year,  signed 
by  the  lessee  only,  is  yoid,  and  creates  no 
estat^  or  interest  in  tke  land,  and  imposes 
no  obligation  upon  either  of  the  parties. 

Where  such  void  lease  was  to  run  for  five 
years  from  the  1st  of  May.  and  the  lessee 
entered  into  possession,  Ifeld^  That  a  ten- 
ancy from  year  to  year  was  created,  which 
could  be  terminated  on  the  SOth  of  Apxil 
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in  any  year  on  giying  dne  notice ;  bat  that 
if  the  lesHce  remained  in  poesesaion  after 
May  Ist  in  any  year,  he  could  not  terminate 
the  tenancy  until  the  expiration  of  a  year 
from  that  date. 

Where  the  landlord  ooUeoted  rent  of  one  oo>ten- 
ant  with  knowledge  that  the  other  had 
ceased  to  occupy  the  premises,  Edd^  That 
this  fact  did  not  establish  a  surrender  or  a 
new  letting,  or  discharge  the  other  oo-ten- 
ant  from  liability. 

Affirming  S.  C,  4  W.  Dig.,  594. 

Tills  action  was  brought  to  recover 
a  balance  of  rent  claimed  to  be  dne 
npon  a  lease  of  certain  premises.  It 
appeared  that  the  lease  was  signed  by 
the  lessees  only.  By  it  the  lessees 
agreed  to  hire  the  premises  for  five 
jrears  from  May  1st,  1870,  at  the  an- 
nual rent  of  $3,500.  They  entered 
and  jointly  occupied  from  that  date 
until  August  1,  1872,  P&yii^g  f^nt 
monthly  at  the  rate  fixed  by  the 
lease. 

Winchester  Britton^  for  applt 

J,  J.  Perry y  for  respt. 

Heldj  That  tlie  lease  not  having 
been  signed  by  the  lessor,  and  being 
for  a  longer  period  than  one  year, 
was  void,  and  created  no  estate  or 
interest  in  the  land,  and  imposed  no 
obligati(»n  upon  either  of  the  parties, 
2  R.  S.,  135,  §§  6,  8 ;  but  a  tenancy 
was  created  by  the  entry  of  the  lessees 
under  tlie  void  agreement,  and  that 
.  regulated  the  term  on  which  Uie  ten- 
ancy subsisted,  except  as  to  the  dura- 
tion of  the  term,  5  T.  R,  471 ;  1 
Cruise  Dig.,  284  ;  that  it  was  a  rea- 
sonable inference  from  the  circum- 
stances that  the  parties,  intended  a 
tenancy  on  the  terms  of  the  original 
agreement,  and  the  law  will  imply  a 
new  contract  between  the  parties  cor- 
responding therewith,  so  far  as  it  did 
not  conflict  with  the  statute,  8  Cow., 
226;   2  Id.,  660;  83  N.  Y.,  245;  8 


T.  R,  3 ;  that  by  the  entry,  oocupft- 
tion,  and  payment  of  rent  by  defend- 
ants they  became  tenants  from  year  ta 
year,  with,  the  ri^ht  to  terminate  the 
lease  on  the  30th  of  April  of  any  year 
on  giving  due  notice.  10  M.  &  W., 
494 ;  but  if  tliey  remained  in  posses- 
sion after  May  Ist,  in  any  year,  they 
could  not  terminate  the  tenancy  until 
the  expiration  of  a  year  from  that 
date.  1  Den.,  113 ;  51  N.  Y.,  309 ; 
11  N.  Y.,  494. 

It  appeared  that  plaintiff  collected 
and  accepted  from  defendant's  co- 
tenant  and  his  successor  in  business  a 
part  of  the  rent  accruing  after  August 
1,  1872,  with  knowledge  that  defend- 
ant had  ceased  to  occupy  the  premises. 

Iltldy  That  this  did  not  dischaige 
defendant  from  liability ;  that  the 
fact  proved  did  not  establish  a  sur- 
render or  a  new  letting. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  for  plaintifl^,  afiirracd. 
.jDpinion  by  Andrews^  J,    All  con- 
cur, except  Miller  and  Earl^  JJ.^  ab- 
sent 


CONTRACT  FOR  SALE  OF 

LAND. 
N.    Y.   SuPBEMi^  CouBT.     General 
Term.    Third  Deft. 
William  Youmans,  respLy  v.  Apol- 
los  C.  Edgerton,  appU. 
Decided  November,  1878. 

S.  oontncted  in  writing  with  K.  to  aeU  him 
oertain  lands.  The  defendant  took  an 
assignment  of  this  oontnct  from  S.  for  full 
value,  and  K.  paid  defendant  the  oontnMt 
price.  He  then  demanded  a  deed  which  was 
refaMd ;  it  appearing  that  8.  never  had  had 
title  to  the  land,  although  defendant  and  K. 
had  both  supposed  he  had  good  title.  In 
an  action  by  K.*s  assignee  for  the  money 
paid  on  the  contract,  Ileldj  that  he  could 
not  recover,  in  the  absence  of  any  promise 
by  defendant  to  fulfill  S.'s  contract  with  K. 
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This  action  aroee  out  of  the  fol- 
lowing facts :  One  Knapp  was  owner 
of  a  certain  lot,  and  in  1859  he  con- 
tracted in  writing  to  sell  this  lot  to 
Townsend  Shaver,  and  to  give  him  a 
warranty  deed  for  $600,  the  last  in- 
stallment payable  Jane  1,  1865. 
Subject  only  to  that  conti*act,  Knapp 
continued  to  own  the  lot  np  to 
the  commencement  of  this  action. 
Townsend  Shaver  paid  nothing,  and 
Hay  5,  1864,  made  a  written  con- 
tract with  James  K.  Shaver  to  sell 
him  the  lot  for  $1,097,  and  to  give 
him  a  warranty  deed,  the  last  install- 
ment on  the  contract,  payable  Jane 
1,  1869.  No  payments  were  made 
by  J.  B.  Shaver  on  this  contract,  but 
he  remained  in  possession,  and  Feb- 
ruary 2, 1867,  made  a  contract  with 
one  Kilmer  to  sell  this  lot  and  an- 
other, and  to  give  a  good  and  suffi- 
cient deed ;  the  last  installment  was 
payable  June  1, 1874.  Kilmer  paid 
him  $200,  and  went  into  possession. 

In  April,  1867,  defendant  for  full 
yalue  took  an  assignment  of  the  Kil- 
mer contract,  and  gave  Kilmer  notice 
that  he  held  it,  but  J.  R  Shaver  did 
not  assign  to  defendant  the  contract 
he  had  with  Townsend  Shaver.  De- 
fendant made  no  agreement  witli 
James  £.  Shaver  to  perform  the 
Kilmer  contract.  In  April,  1869 
Kilmer  assigned  to  one  Hodge  his 
rights  nnder  this  contract,  for  full 
Talue.  Hodge  paid  the  defendant 
the  full  contract  price.  Kilmer 
agreed  to  repay  Hodge  what  he  had 
paid,  and  was  to  remain  in  possession. 

In  December,  1874,  Hodge  assigned 
to  plaintifp  all  his  causes  of  action 
against  Shaver  and  defendant,  and 
Kilmer  also  assigned  to  him  his 
causes  of  action  against  defendant 

ToL  7.— No.  20* 


The  referee  found  that  all  the  pay- 
ments upon  the  contract,  except  the 
last  one,  were  made  in  ignorance  of 
the  fact  that  Knapp  had  the  title,  and 
in  the  belief  that  J.  R.  Shaver  had  a 
good  title  when  he  contracted'  with 
Kilmer.  When  Hodge  made  the 
last  payment  he  demanded  a  deed, 
which  was  refused;  he  then  de- 
manded back  the  money  paid,  which 
was  also  refused.  This  action  is  by 
the  plaintiff,  as  assignee  of  both 
Hodge  and  Kilmer,  to  recover  the 
money  paid.  The  referee  held  that 
the  plaintiff  could  recover  all  moneys 
paid  upon  the  Knapp  lot,  except  the 
last  payment  which  was  made  with 
knowledge  that  Knapp  had  the  title. 

O.  W.  Smithy  for  applt. 

Yowmans  cfi  Niles^  for  respt. 

JSeldj  That  the  plaintiff  could  not 
recover  either  for  a  breach  of  con- 
tract nor  as  for  a  mutual  mistake  of 
fact.  Upon  the  first  ground  the 
question  is,  if  A  contracts  to  sell 
land  to  B,  and  then  for  a  valuable 
consideration  assigns  his  contract 
with  B  to  C,  and  if  B  pays  C  the 
contract  price,  and  then  A  refuses  to 
convey,  can  B  recover  from  C  for 
breach  of  contract  or  failure  of  con- 
sideration? We  think  not,  unless  C 
has  contracted  with  A  to  fulfill  the 
contract.  Then,  under  Lawrence  v. 
Fox,  20  N.  Y.,  268,  B  might  have 
the  benefit  of  C's  agreement  with  A. 
The  plaintiff  only  stands  in  Kilmer's 
place,  and  the  only  person  with 
whom  K.  had  a  contract  was  with 
Jame&  B.  Shaver.  No  one  else  has 
ever  agreed  to  convey  to  him  or  his 
assignees.  The  defendant  assumed 
no  contract  himself. 

Strictly  this  is  not  a  case  of  a  faiU 
ure  of  consideration,  but  of  breach  of 
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contract.  Shaver's  contract  was  ex- 
ecutory and  on  performance  by 
Kilmer  or  his  assignee,  the  assignee 
had  a  right  to  demand  a  deed.  And 
if  Shaver  could  not  give  the  deed  the 
action  against  him  would  be  on  the 
breach  of  contract,  not  on  any  im- 
plied liability  for  failure  of  consid- 
eration. The  plaintiff  has  never 
demanded  a  deed  of  Shaver.  It 
may  be  that  Shaver  could  not  have 
given  the  deed,  still  his  refusal  should 
have  been  shown. 

This  is  not  a  case  of  mutual  mis- 
take. If  we  concede  that  the  parties 
were  ignorant  that  the  title  was  in 
Knapp,  still  plaintiff  can  be  in  no 
better  position  than  his  assignor; 
and  had  the  question  arisen  between 
Kilmer  and  Shaver,  as  we  have  seen, 
Kilmer's  remedy  would  be  to  sue  for 
breach  of  the  contract.  Money  is 
not  paid  by  mistake  when  it  is  paid 
on  an  executory  contract,  and  the 
consideration  for  the  payment  is  the 
agreement  of  the  other  party.  More- 
over, such  an  action  is  strictly  equit- 
able and  proceeds  upon  the  idea  that 
the  defendant  ought  not  to  retain 
that  for  which  he  has  given  nothing. 
Here  defendant  has  paid  full  value, 
and  in  this  view,  it  is  Shaver  who 
holds  money  he  should  refund,  not 
defendant.  The  defendant  has  only 
received  back  what  he  paid. 

Judgment  reversed,  new  trial 
granted,  reference  discharged,  costs 
to  abide  event. 

Opinion  by  Zea/med^  PJ.; 
Soo/rdma/n^  J,^  concurs. 


WILLS. 
N.  Y.  SnPBEHE  CouBT.     General 
Tebh.    Third  Dept. 
Joseph  Hillis    et    al.,    applts.j  v. 
Adam  Hillis  et  al.,  respts. 
Decided  November,  1878,  •• 

If  a  deviae  is  to  be  oonndeied  as  intended  bf 
the  testator  as  an  exception  from  the  gift  to 
the  residnary  deyisee,  the  heir  takes  the 
benefit  of  the  failure  of  such  deyise ;  if  it  ia 
to  be  considered  as  intended  as  a  charge  only 
on  the  estate  devised,  and  not  as  an  ezoep- 
tion  to  the  gift,  the  doTisee  will  be  entitled 
to  the  failoze. 

The  will  of  the  deceased  gave  his 
wife  a  legacy  ^'  to  be  paid  out  of  my 
real  estate."  It  declared  this  to  be  a 
lien  upon  his  real  estate,  and  to  be  in 
lieu  of  dower.  It  gave  a  legacy  to 
each  of  six  children,  which  was  to  be 
a  lien  on  real  estate.  After  payment 
of  all  legacies  and  debts  the  will  gave 
the  residuary  estate,  real  and  personal, 
to  Adam  Hillis,  the  respondent  On 
the  final  accounting  it  was  found  that 
there  was  not  enough  personal  prop- 
erty to  pay  the  six  legacies  given  to 
the  children  in  full,  and  it  was  di- 
rected that  they  be  paid  j^o  rata. 
The  wife  of  the  testator  did  not 
survive  him.  The  heirs  of  the  deceased 
(other  than  the  respondent,  the  resi- 
duary legatee)  claim  to  be  entitled  to 
the  legacy  to  the  wife. 

The  Surrogate  disallowed  this  claim 
upon  the  ground  that  the  legacy 
lapsed  by  the  death  of  the  wife  before 
the  testator,  and  fell  into  the  residuary 
estate  which  the  respondent  then 
took  discharged  from  the  payment  of 
the  legacy. 

The  heirs  at  law  appeal  from  this 
part  of  the  decree. 

Oleaaon  <6  Murray ^  for  applts. 

J.  H.  MaynwtdwA  W.  Ybumanif 
for  respts. 
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Held^  That  the  residuary  legatee 
took  the  devise  unincumbered  by  the 
legacy.  The  legacy  in  question  was 
a  gift  of  money,  and  unless  the  fact 
that  it  was  charged  on  land  gives  it 
the  character  of  real  estat^  it  must 
be  treated  like  any  other  lapsed  leg- 
acy. The  rule,  as  laid  down  in  Cooke 
V.  Stationers'  Comp.,  3  My.  &  K., 
264)  is :  '^  If  the  devise  to  a  particular 
person  or  for  a  particular  purpose  is  to 
be  <K)n8idered  as  intended  by  the  tes- 
tator as  an  exception  from  the  gift  to 
the  residuary  devisee,  the  heir  takes 
the  benefitof  the  failure.  If  it  is  to  be 
considered  as  intended  by  the  testa- 
tor to  be  a  charge  only  on  the  estate 
devised,  and  not  an  exception  to  the 
gift,  the  devisee  will  be  entitled  to 
the  failure."  Applying  this  rule  to 
the  present  case  we  see  that  the  ob- 
ject of  the  testator  was  to  provide  for 
his  wife  by  securing  her  this  sum. 
It  was  not  his  plan  to  except  out  a 
certJEkin  part  of  the  value  from  the 
devise  to  the  residuary  devisee.  That 
is,  the  intention  of  the  testator  was 
not  directed  to  the  diminution  of  the 
residuum  by  taking  a  certain  value 
from  it,  but  it  was  directed  to  the 
making  of  the  legacy  secure  to  his 
wife.  The  provision  of  the  will  was 
then  simply  a  charge  of  the  pecuniary 
legacy,  not  an  exception  from  the 
residuaiy  devise.  2  Eedf .  Wills,  173, 
§  25  ;  In  re  Cooper  Trusts,  4  DeGex, 
M.  &  G.,  757. 

It  follows  therefore  that  the  lapse 
of  the  legacy  left  the  residuary  devise 
unincumbered. 

Decree  affirmed  with  costs  against 
appellants. 

Opinion  by  ZecMviedy  P.  J,; 
Boardnum  and  Wesibrook^  c^.,  con- 
cur. 


APPEAL. 

N.  Y.  Court  of  Appeals. 
Josuez,  ajjpU.y  v.  Conner,  respt. 
Decided  November  12, 1878. 

XJiiderthe  proviaions  of  g  191,  Sabd.  8,  of  th« 
New  Code,  an  appeal  will  not  lie  to  the 
Court  of  Appeals  from  a  jadg^ent  in  an 
aeiion  not  upon  contraofc,  where  the  amount 
claimed  to  be  due  at  the  time  of  the  oom- 
mencement  of  the  action  is  less  than  $500. 
Interest  subseqnently  accming  cannot  be 
taken  into  aooonnt. 

This  was  an  appeal  by  the  plaintiff 
from  a  judgment  of  the  General  Term 
of  the  New  York  Common  Pleas, 
affirming  a  judgment  of  the  trial 
Court  dismissing  the  plaintiffs  com- 
plaint in  an  action  against  the  de- 
fendant, the  Sheriff  of  the  City  and 
County  of  New  York,  for  an  alleged 
false  return  made  by  him,  as  such 
officer,  to  an  execution  issued  upon 
a  judgment  in  favor  of  plaintiff.  The 
action  was  commenced  February  19, 
1877,  the  judgment  of  dismissal  enter- 
ed October  25, 1877,  and  an  appeal  to 
the  General  Term  taken  December  3, 
1877.  The  plaintiff  demanded  judg- 
ment for  $414.30,  with  interest  from 
January  15, 1875,  besides  costs.  No 
order  of  General  Term  allowing  an 
appeal  to  this  Court  was  made. 
Edward  P.  Wilder ^  for  applt 
jff  TT.  Bookstaver,  for  respt 
Heldy  That  under  the  provisions  of 
Subdivision  3  of  Sec.  191  of  the  New 
Code,  the  sum  for  which  the  com- 
plaint demanded  judgment  being 
^Meemed  to  be  the  amount  of  the 
matter  in  controversy,"  and  the  sum 
in  this  case  being  less  than  $500,  the 
appeal  should  be  dismissed;  that  in 
ascertaining  the  amount,  the  time  of 
the  commencement  of  the  action  is  to 
govern,  and  interest  subsequently  ao- 
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cniing  cannot  be  taken  into  account. 
67  N.  Y.  199. 

Appeal  dismissed. 

Opinion  by  Andrews^  J.  All  con- 
cur, except  MiUer  and  Ea/rlj  JJ,y  ab- 
sent 


EXECUTORS.      WILLS.     '  CON- 
STRUCTION OF. 
N.  Y.   Supreme  Court.      Obkeral 
Term.     Third  Deft. 
Frederic  C.  Vrooman,  ex'r,  &c.,  et 
al.,  applts.j  V.  Dennis  V.  Stimson  et 
al.,  respts. 

Decided  November,  1878. 

An  execator  cannot  Tnaintftin  an  action  against 
a  co-6zeoator  to  f oreoloee,  for  non-payment 
of  interest,  a  mortgage  given  by  such  co- 
executor  to  their  testator  in  his  lifetime. 
Snob  interest  is  an  asset  in  the  bands  of  the 
co-executor  to  be  accounted  for  by  him. 

The  Court  cannot  give  oonstruotlon  to  a  will, 
and  grant  relief  accordingly,  where  persons 
who  are  interested  under  the  wiU,  and 
whose  rights  wiU  be  affected,  are  not  parties 
to  the  action. 

Appeal  by  plaintiffs  from  a  jadg- 
mciit  in  favor  of  defendants,  rendered 
npon  trial  by  the  Court  without  a 
jury. 

Action  to  foreclose  a  mortgage  for 
$2,000,  given  by  the  defendant,  Den- 
nis V.  Stimson,  to  John  N.  Vrooman, 
and  for  other  relief.  John  N.  Vroo- 
man is  dead.  The  plaintiff,  Catha- 
rine Vrooman,  is  his  widow,  and  the 
plaintiff,  Frederic  C.  Vrooman,  and 
the  defendant,  Dennis  V.  Stimson, 
are  his  executors.  The  widow  claims 
that  she  is  entitled,  by  assignment 
from  the  testator  in  his  lifetime,  to 
$100  of  the  interest  of  the  mortgage 
during  her  life.  The  defendant, 
Catharine  Stims<)n,  who  is  a  daughter 
of  the  testator,  claims  the  mortgage 
as  having  been  specifically  bequeathed 


to  her  in  her  father's  will,  and  also 
claims  that  such  bequest  takes  effect 
at  once ;  and  she  denies  the  widow's 
claim  to  any  part  of  the  interest 
The  defendant,  Dennis  V.  Stimson, 
refuses  to  pay  to  the  plaintifEs  one 
year's  interest  which  has  become  due 
since  the  testator's  death,  bat  holds 
himself  ready  to  account  for  it  as  as- 
sets in  his  hands  as  executor.  Mrs. 
Stimson  asks  that  the  mortgage  be 
adjudged  to  be  her  property,  and  that 
the  executors  be  directed  to  deliver  it 
up  to  her.  The  Special  Term  dis- 
missed the  plaintiff's  complaint,  and 
granted  to  Mrs.  Stimson  the  afiirma- 
tive  relief  demanded  by  her. 

jE  W,  Paige,  for  applts. 

S.  W.  Jacksofiy  for  respts. 

Seldy  That  the  complaint  was  prop- 
erly dismissed  as    to  the    plaintiff, 
Catharine  Vrooman,  because  it  satis- 
factorily appears    that  the    testator 
never  assigned  or  intended  to  assign 
the  bond  and  mortgage  to  her ;  that 
the  title  to  the  bond  and   mortgage, 
and    the  moneys  secured     thereby, 
went  to  the  executors,  and  that  the 
complaint  was  properly  difimissed  aa 
to  the  plaintiff,  Frederic  C.  Vrooman, 
because  the  interest  due  on  the  mort- 
gage became  assets  in   the  hands  of 
his  co-executor,  the  defendant,  Dennis 
V.  Stimson,  to  be  accounted  for  by 
him.    One  executor  cannot  maintain 
an  action  to  recover  money  or  assets 
in  the  Iiands  of  his  co-executor.  41  N. 
Y.,  46. 

ITeld  also  J  That  it  was  error  for  the 
Special  Term  to  examine  the  will, 
give  a  construction  to  it,  and,  npon 
such  construction,  to  give  to  the  de- 
fendant Catharine  Stimson  the  affirm- 
ative relief  demanded  in  her  answer. 
The  proper  parties  were  not  all  before 
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the  Court  There  are  other  devisees 
and  legatees,  and  to  determine  tliis 
and  other  questions  that  are  raised 
thej  must  be  made  parties.  They 
have  a  right  to  be  heard  where  their 
interests  may  be  affected. 

The  judgment  dismissing  plain- 
tiff's complaint  with  costs  should  be 
affirmed,  and  the  remainder  of  the 
judgment  should  be  reversed  without 
costs  of  appeal  to  either  party. 

Opinion  by  Boardman^  J,;  I^arr^ 
edy  P,  c/".,  and  Bockes^  e/.,  concur. 


EVIDENCE. 
N.  Y.  CouBT  OF  Appeals. 
Bardin,  respty  v.  Stevenson,  admV, 
&c.,  applt. 

Decided  November  12,  1878. 

In  an  action  on  a  note  for  $1,000,  alleged  to 
have  been  given  by  S. ,  defendant's  intestate, 
the  defense  was  that  the  signatoxe  was  a 
forgery.  Upon  the  trial,  evidence  was  re- 
ceived that  S.  had  stated  soon  after  the 
date  of  the  note  that  be  had  borrowed 
$1,000  of  plaintiff  and  given  his  note  for  it, 
Held,  That  the  evidence  was  admissible. 

A  witness  who  had  testified  that  he  saw  S. 
Bubsoribe  his  name  to  various  papers  pass- 
ing  between  them,  stated  that  they  were 
receipts,  notes,  and  settlements.  ffM, 
that  the  evidence  was  proper ;  that  upon 
the  point  of  his  knowledge  of  the  hand- 
writing of  S.  the  witness  conld  be  asked  the 
nature  of  the  signatures  he  had  seen. 

Affirming  S.  C,  5  W.  Dig.,  654. 

This  action  was  brought  to  recover 
the  amount  of  a  promissory  note  al- 
leged to  have  been  given  by  S.,  defend- 
ant's intestate,  to  plaintiff.  The  note 
in  suit  was  for  $1,000  at  sis  per  cent. 
Defendant  claimed  that  the  signature 
to  it  was  a  forgery,  and  that  issue  was 
hotly  contested,  numerous  witnesses 
being  sworn  on  both  sides  of  the 
question.  Upon  the  trial,  evidence 
on  the  part  of  plaintiff  was  received 
under  objection  that  S.  had  stated 


soon  after  the  date  of  the  note  in 
suit  that  he  had  borrowed  $1,000  of 
plaintiff  and  given  him  his  note  for 
it  at  six  per  cent. 

James  GibsoUy  for  applt. 

Martin  I.  Townsend,  for  respt. 

Heldy  No  error;  that  under  the 
circumstances  the  evidence  was  ad- 
missible. 

Upon  the  trial  a  witness  after  he 
had  testified  that  he  had  seen  S.  sub- 
scribe his  name  to  various  papers  pass- 
ing between  them,  stated  under  ob- 
jection and  exception  that  they  were 
receipts,  notes,  and  settlements. 

Heldy  No  error ;  that  the  evidence 
was  proper ;  that  upon  tlie  point  of 
his  knowledge  of  the  handwriting 
of  S.  the  witness  could  be  asked  the 
natnre  of  the  signatures  he  bad  seen, 
and  while  it  would  not  have  been 
competent  to  go  into  detail  as  to  the 
contents  of  the  papers,  the  fact  that 
they  purported  to  release  a  pecuniary 
obligation  to,  or  imposed  a  pecuniary 
obligation  upon  the  signer,  might 
well  call  more  particular  attention  of 
the  witness  to  them  than  if  they  were 
of  a  less  important  character. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  for  plaintiff,  aflirmed. 

Opinion  by  Handy  J,  All  concur 
except  Miller  and  Harly  JJ,y  absent. 


ARBITRATION.     MARRIED 
WOMEN. 

N.  Y.  SUPBKMB  COUBT.   GbNERAL 

Tebm.    Third  Dbpt. 
James  Pollock,  reapty  v.   Horace 
Webster  et  al.,  applts. 
Decided  November,  1878, 

Where  arbitrators  agreed  npon  terms  of  settle- 
ment, and  an  agreement  embodying  such 
terms,  after  having  been  dnly  executed  by 
the  parties,  was  taken  by  one  of  the  arbi- 
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tratora  with  the  knowledge  and  for  the 
benefit  of  all,  Hdd,  That  this  was  a  yalid 
delivery  and  the  agreement  thereupon  took 
effect. 

Sdch  arbitrators  were  thereupon  fundi  officio, 
and  a  subeeqaent  award  made  by  them  was 
▼old  and  of  no  effect. 

A  joint  judgment  against  a  husband  and  wife, 
for  a  liability  incurred  under  such  a  contract, 
is  not  g^od  as  against  the  wife,  where  it 
does  not  appear  that  she  had  any  property 
or  estate  other  than  her  interest  in  a  farm 
owned  by  her  and  her  husband  jointly,  or 
that  if  she  had  any  separate  estate  the  lia- 
bility was  incurred  for  its  benefit. 

Appeal  by  defendants  from  a  judg- 
ment in  favor  of  plaintifF^  entered 
upon  report  of  a  referee. 

Matters  of  difiFerence  between  the 
parties  to  this  action  were  submitted 
to  arbitrators,  who  agreed  upon  the 
terms  of  a  final  settlement,  and  em- 
bodied them  in  an  agreement  This 
agreement  was  read  over  to  the  par- 
ties and  signed  by  them,  with  a  full 
knowledge  by  all  of  its  nature  and 
contents.  Without  any  special  re- 
quest the  contract,  after  its  execution, 
was  taken  and  kept  by  one  of  the 
arbitrators  with  the  knowledge  and 
for  the  benefit  of  all  the  parties.  In 
a  few  days  it  became  known  or  sus- 
pected that  defendants  would  not  per- 
form this  contract,  and  the  arbitrators, 
without  any  further  assent  from  tlie 
parties,  soon  afterwards  made  a  second 
award.  Defendants  failed  to  carry 
out  the  contract,  and  this  action  was 
brought  by  plaintiff  for  damages. 
The  referee  found  in  favor  of  the 
plaintiff,  and  judgment  for  $2,500 
and  coEts  was  entered  against  both 
defendants.  Defendants  are  husband 
and  wife.  They  appeal  and  claim 
among  other  things  that  the  contract 
was  never  properly  delivered,  and 
consequently  took  no  effect ;  that  the 


judgment  is  erroneous  as  to  the  de> 
fendant,  Philinda  Webster,  because 
she  has  no  separate  estate,  and  the 
instrument  does  not  charge  her  sepa- 
rate estate  vrith  the  payment  of  dam- 
ages ;  and  they  make  a  counterclaim 
under  the  second  award  of  the  arbi- 
trators. So  far  as  appears  by  the 
evidence,  the  only  estate  owned  by 
Philinda  Webster  is  her  interest  in  a 
farm  which  she  and  her  husband  own 
jointly. 

O.  Jpl  Thompson^  for  applts. 

8.  W.  li'U88eUj  for  respt 

Held^  That  the  contract  was  duly 
executed  and  delivered,  and  became 
valid  and  binding. 

Held  cUsOj,  That  the  second  award 
cannot  be  sustained.  It  is  in  hostility 
to  all  the  facts  of  the  case.  The 
arbitrators  vrere/unoti  officio.  Their 
authority  was  ended  by  the  settlement 
between  the  parties.  The  award  was 
plainly  void  and  of  no  effect 

Udd  also  J  That  the  judgment 
against  the  wife  must  be  set  aside. 
Husband  and  wife  were  joint  owners 
of  the  farm  on  which  they  lived.  It 
is  not  shown  that  the  wife  owned  any 
other  property.  It  may  be  suspected, 
but  it  is  not  proved,  that  plaintiff  lent 
money  to  defendants  to  pay  upon  tliis 
fann.  Assuming  that  to  be  true,  and 
that  the  money  was  so  applied,  that 
would  not  make  her  the  owner  of  a 
separate  estate.  The  title  she  has 
with  her  husband  does  not  constitute 
a  separate  estate.  Baker  v.  Lamb,  11 
Hun.,  519,  and  cases  cited.  It  is 
possible  it  may  be  shown  on  a  further 
trial  that  the  wife  had  a  separate 
estate  to  be  benefited,  and  that  this 
contract  was  made  for  its  benefit,  bat 
it  does  not  so  appear  at  present 

This  being  a  joint  judgment,  and 
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being  clearly  wrong  as  to  the  wife, 
the  judgment  is  reversed  as  to  both 
defendants,  and  a  new  trial  granted 
unless  the  plaintiff  stipulates  that  the 
complaint  be  dismissed  as  to  the  wife, 
with  costs,  in  which  case  judgment  is 
affirmed  as  to  the  husband  without 
costs. 

Opinion  by  Boardman^  J. ;  Leartir 
edy  P.  J.y  and  Bockes^  c/.,  concur. 


DEPOSITIONS. 
K.  Y.  SuPBEMB    Court.      Gbnesal 
Tebm.    Thibd  Deft. 
Edward  J.  Chapin,  respt.j  v.  Joseph 
Thompson,  impl'd,  appU. 
Decided  November,  1878. 

The  granting  of  an  order  under  §§  870,  etc.,  of 
the  Code  of  Civil  Procedure,  for  the  exam- 
ination of  a  partj  to  an  action  preyiona  to 
trial,  at  the  instance  of  the  adyerse  party, 
is  not  oompolsoiy  in  every  case,  though  the 
application  he  formally  correct.  The  court 
may  inquire  into  the  facts  to  see  that  the 
law  is  not  being  perverted  to  mlBchievons 
ends.  Where  the  object  is  to  search  after 
the  adversaries*  evidence,  or  the  names  of 
his  witnesses,  or  for  other  ends  not  within 
the  purpose  of  the  law,  the  application  will 
be  denied,  or  the  order  if  granted  wiU  be 
vacated. 

Appeal  by  defendant  from  an 
order  of  the  Special  Term  denying  a 
motion  to  vacate  an  order  for  his  ex- 
amination before  trial  at  the  instance 
of  the  plaintiff. 

Action  to  foreclose  a  mortgage. 
The  defence  is  usury,  and  that  plain- 
tiff, who  is  the  assignee  of  the  mort- 
gage, is  not  the  real  party  in  interest, 
but  that  the  assignment  to  him  was 
collusive  and  without  consideration. 
Plainti^  obtained  an  ex  parte  order 
for  the  examination  of  defendant, 
which  defendant  moved  to  vacate  on 
the  ground  that  the  true  object  of 
the  plaintiff  was  not  to  obtain  evi- 


dence material  to  his  case,  but  to  find 
out  the  names  of  defendant's  witnesses, 
and  to  get  information  to  enable  him 
to  meet  and  overcome  defendant's 
evidence.  The  motion  to  vacate  was 
denied  by  the  Special  Term,  on  the 
ground  that  the  granting  of  the  order 
was  obligatory  if  the  affidavit  con- 
tains the  required  statements,  and  de- 
fendant appeals. 

-E  C.  Ja7ne8y  for  applt. 

Mdgone  &  HolhrooJc^  for  respt. 

Hdd^  That  the  Special  Term  has 
the  power  to  vacate  these  orders  for 
examination.  The  compulsory  lan- 
guage of  the  Code  is  not  conclusive. 
Keason  may  be  shown  why  the  order 
should  be  vacated.  The  power  has 
uniformly  been  exercised.  Such  is 
the  view  taken  in  Beach  v.  Mayor,  4 
Abb.  IS".  C,  236,  by  the  N.  Y.  Gen- 
eral  Term.  Davis,  P.  J.,  flays  the  Code 
contemplates  an  examination  to  be 
used  as  a  deposition  on  the  trial. 
The  application  must  show  such  a 
purpose,  and  if  it  fails  to  show  that, 
but  on  the  contrary  an  intent  to 
force  the  adversary  to  give  such  infor- 
mation as  might  be  necessary  to  hunt 
up  witnesses  against  him,  the  appli- 
cation should  be  denied  or  set  aside 
when  improvidently  granted.  We 
prefer  not  to  recognize  the  absolute 
right  in  every  ease,  when  the  appli- 
cation is  formally  correct,  to  an  order 
for  examination.  We  prefer  to  re- 
cognize Uie  right  of  Courts  and 
judges  to  examine  into  the  facts  and 
objects  to  see  that  the  law  is  not  be- 
ing perverted  to  mischievous  and 
unjust  ends.  Besides,  the  affidavit  in 
the  present  case  does  not  show  all  the 
facts  required  as  a  condition  for  the 
issuing  of  the  order.  Subdivision  4 
of  §  872  of  the  Code  requires  it  to 
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show  that  the  testimony  of  the  de- 
fendant was  material  and  necessary 
for  the  plaintiff  or  the  prosecution  of 
the  action.  No  such  fact  is  shown. 
What  is  shown  is,  that  it  is  material  and 
necessary  to  examine  the  defendant 
and  find  out  what  he  knows  or  will 
swear  to  so  as  '^  to  enable  plaintiff  to 
prepare  properly  for  the  prosecution 
of  this  action."  This  is  an  entire  de- 
parture  from  the  spirit  of  the  Code. 
It  seeks  to  find  out  what  defendant 
will  swear  to  so  as  to  prepare  to  meet 
and  overcome  it  We  think  also  that 
there  has  not  been  a  substantial  com- 
pliance with  the  requirements  of 
Bule  89  of  the  Supreme  Court 

Order  of  Special  Term  reversed, 
and  motion  granted. 

Opinion  by  Boardman^  J,  / 
Learned^  P. «/.,  and  BockeSy  J.^  con- 
cur. 


DIVORCE. 

N.  Y.  CouBT  OF  Appeals. 
Davis,  respt,  v.  Davis,  appU. 
Decided  November  12, 1878. 

Where,  in  an  action  for  a  Umited  divoroe,  the 
Court  denies  the  principal  relief  sought  on 
the  ground  that  the  evidenoe  f aUed  to  es- 
tablish any  of  the  causes  of  action  for  which 
a  separation  could  be  adjudged,  it  cannot 
award  to  plaintiff  the  custody  of  the  chil- 
dren and  make  provision  for  their  mainte- 
nance out  of  the  property  of  defendant. 

This  action  was  brought  by  a  wife 
against  her  husband  for  a  limited  di- 
vorce on  the  ground  of  cruel  and  in- 
human treatment.  The  relief  de- 
manded was  a  judgment  of  separation 
from  bed  and  board,  and  awarding 
to  the  plaintiff  the  custody  of  the 
children,  with  a  provision  for  a  rea- 
sonable support  of  the  plaintiff  and 
her  children  out  of  the  property  of 
the  defendant      The  Court  denied 


the  relief  asked,  so  far  as  it  related 
to  a  separation,  on  the  ground  that 
the  facts  alleged  and  proved  did  not 
establish  either  of  the  causes  of  action 
alleged  in  the  complaint  for  which  a 
separation  was  demanded,  and  refused 
to  make  any  provision  for  the  support 
of  the  plaint^.  The  complaint  was 
not  dismissed,  but  the  Court  directed 
judgment  awarding  the  custody  of 
the  children  to  tlie  plaintiff,  and  re- 
quiring the  defendant  to  pay  her  an- 
nually the  sum  of  $468  for  tiieir  sup- 
port and  maintenance. 
James  M.  Baidwin^  for  applt 
Albert  Stickney^  for  respt 
Held,  That  the  Court,  having  de- 
nied the  principal  relief  sought  on 
the  ground  that  the  evidence  failed 
to  establish  any  of  the  causes  of  ac- 
tion for  which  a  separation  could  be 
adjudged,  could  not  award  to  plain- 
tiff the  custody  of  the  children  and 
make  provision  for  their  maintenance 
out  of  the  property  of  the  defendant 
55  Barb.,  625;  5  Hun.,  141;  29 
How.  Pr.,  390. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  reversed. 
Opinion  by  AndrewSj  J,    AH  con- 
cur, except  MiUer  and  Earl^  JJ,^  ab- 
sent 


FORECLOSURE.      EXTRA   AL- 
LOWANCE. 
N.  Y.  Supreme  Couet.      Qknkral 
Term.    Fourth  Dept, 
Krum,    respLy    v.    Steele    et    al., 
applts. 

Decided  February  14, 1878. 

The  plaintiff,  in  a  mortgage  foreclo^pixe  \fj  ae* 
tion,  is  not  entitled  to  extra  aUowanoe  of 
oosts  under  seotion  309  of  the  Code  of  Pro- 
oedore  and  the  amendment  thereto  of 
1870,  where  no  answer  or  defence  la  inter- 
posed. 
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This  action  was  begun  in  June, 
1876,  to  foreclose  a  mortgage  upon 
certain  real  estate  in  the  County  of 
Ilcrkiiner.  The  appellant,  Ernest 
E.  Steele,  was  the  owner  of  the  prem- 
ises in  question,  and  the  respondent, 
Franklin  Krnm,  the  owner  of  the 
mortgage.  Kone  of  the  defendants 
appeared  or  answered.  The  usual 
order  of  reference,  confirmation  of 
referee's  report,  taxation  of  costs,  and 
decree  of  foreclosure  and  sale  were 
had.  The  defendants  had  no  notice 
of  either  of  these  proceedings.  The 
plaintiff  procured  to  be  taxed  in  his 
bill  of  costs  $92.58  as  exti*a  allowance 
— it  being  two  and  one-half  per  cent, 
of  the  whole  amount  due.  This  item 
was  allowed  by  the  Court  at  Special 
Term  at  the  time  the  decree  of  sale 
was  made.  A  motion  was  made  by 
the  defendant  Steele,  at  the  Oswego 
Special  Term,  March  20,  1877, 
asking  among  other  things  that  the 
item  of  $92.58,  extm  allowance,  be 
stricken  out  of  the  bill  of  costs  and 
judgment  His  honor  Justice  Mer- 
win  refused  to  grant  that  part  of  the 
motion  asking  that  the  said  extra  al- 
lowance be  stricken  out.  From  the 
order  denying  the  same,  appeal  to  the 
General  Term  was  made. 

The  counsel  for  the  appellant  urged 
that  under  §  309  of  the  Code  of  Pro- 
cedure no  extra  allowance  could  be 
made  unless  ^  in  difficult  and  extraor- 
dinary cases  where  a  defense  has  been 
interposed,  or  in  such  cases  where  a 
trial  has  been  had ;  "  that  the  amend- 
ment of  1870,  which  provides  for  ex- 
tra allowance  •  in  mortgage  foreclo- 
sures, applied  only  to  cases  where  a 
defense  is  made ;  that  the  conjunction 
"  and  "  at  the  beginning  of  the  amend- 
ment, and  the  word  ^^like"  in  the 


body  of  the  same,  indicated  that  the 
intention  was  that  only  in  such  cases 
should  extra  costs  be  allowed.  The 
case  of  Hunt  v.  Chapman,  62  N.  Y., 
333,  was  cited,  as  bearing  upon  the 
point  in  question. 

Counsel  for  the  respondent  argued 
that  §  309  of  the  Code  of  Procedure 
left  it  within  the  discretion  of  the 
Court  as  to  making  extra  allowance 
in  such  cases,  and  there  being  no  pre- 
tense that  such  discretion  had  been 
abused,  the  General  Term  should  not 
reverse  the  decision  of  the  Court  at 
Special  Term. 

J.  A.  db  A.  B,  Steele^  for  applts. 

Sanford  tSk  Thonie^  for  respt. 

Hddy  That  the  Court  had  no  pow- 
er under  §  309  of  the  Code  of  Pro- 
cedure to  make  extra  allowance  in 
foreclo6ui*e  cases  except  where  a  de- 
fense is  intei'posed. 

Order  of  the  Special  Term,  deny- 
ing the  motion  to  strike  out  the  item 
of  extra  allowance  referred  to,  re- 
vei'sed  witli  costs. 

No  opinion  was  written. 

Talcott  and  Smithy  JJ.^  concurred. 


PLEADING.    WAIVER  OF  PERr 
FORMANCE. 

N.  Y.  Common  Pleas.    General 

Term. 

Edwin  A.  Bradley  et  al.,  respts.y  v. 

Hieronyraus  Breunich,  applt. 

Decided  December  2,  1878. 

Where  there  is  a  sabstaiitial  compliance  with 
the  terms  of  a  specific  contract  a  recovery 
may  be  had  upon  it  so  far  as  performed 
under  an  averment  of  performance  when 
unimportant  details  are  omitted. 

The  objection  that  evidence  of  waiver  of  per- 
formance is  not  admissible  under  an  aver- 
ment of  performance  is  not  tenable  in  such 


The  complaint  was  upon  a  build- 
ing contract  for  the  furnishing  of 
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specific  articles  at  specific  prices. 
The  defense  was  that  all  the  articles 
had  not  been  furnished  according  to 
the  contract.  On  the  trial  before  the 
referee  it  was  found  by  him  that  after 
the  contract  was  made  the  plans  of 
the  building  wei*e  changed,  so  that 
all  of  the  materials  specified  in  the 
contract  were  not  required,  and  that 
a  substantial  compliance  of  the  terms 
of  the  contract  were  made,  and  ren- 
dered judgment  for  the  vahie  of  those 
articles  delivered.  On  the  appeal  it 
was  contended  that  evidence  of 
waiver  of  performance  could  not  be 
admissible  qnder  the  averment  of 
performance,  and  it  appeared  that  the 
specific  contract  Imd  not  been  fully 
complied  with. 

6'  O,  Morit2y  for  applt. 

O,  K  Browningy  for  respts. 

Hdd^  That  on  the  evidence  the 
contract  was  substantially  performed. 
That  the  objection  that  evidence  of 
waiver  of  performance  is  not  admissi- 
ble under  an  averment  of  perform- 
ance is  not  tenable  when  there  is  a 
substantial  compliance  with  the  terms 
of  the  contract,  and  under  such  cir- 
cumstances Courts  have  not  required 
that  the  omission  to  perform  a  few 
unimportant  details  should  be  ex- 
cused in  the  pleadings. 

Judgment  affirmed. 

Opinioh  by  Van  Iloes^n^  J.;  Daly^ 
C.  J,y  concurred. 


PLEADING. 
N.  Y.    Common    Plbas.      Genbbal 

Term. 
Josephine    Cordier,  adra'rx,    &c., 
respty  v.  Henry  Tiiompson,  applf. 
Decided  December  2,  1878, 

Where  the  oapaoity  in  which  the  plaintiff 
saes  appears  in  IhQ  bcdj  of  the  complaint, 


it  la  soi&cient  although  it  does  not  appear 
in  the  title  of  the  action. 

The  title  of  tiie  action  was  in  the 
name  of  plaintiff  with  the  words' 
"Administratrix  of  the  goods  and 
chattels  of  Eosine  Cordier,"  without 
the  word  as  following  the  surname  of 
the  plaintiff.  It  appeared  in  the  body 
of  the  complaint  tliat  letters  of  ad- 
ministration had  been  granted  to  the 
plaintiff,  and  that  the  cause  of  action 
accrued  to  Bosine  Cordier. 

BettSy  A.  c&  B.y  for  applt 

jF.  J,  Mouaeriy  for  respt 

Heldy  That  the  title  of  the  action 
was  in  form  only  descri]}tio  ^ersofim 
and  did  not  show  the  capacity  iif 
which  the  plaintiff  sued  ;  but  where 
tlie  capacity  in  which  the  plaintiff 
sues,  appears  in  the  body  of  tlie  com- 
plaint, it  is  sufficient.  That  at  common 
law  the  word  as  was  indispensable  in 
such  a  case  in  the  title  of  the  action, 
after  the  surname  of  the  plaintiff,  and 
without  it  the  pleading  was  bad, 
Neushall  v,  Eoberts,  5  East,  154 ;  but 
under  the  laws  of  Kew  York  plead- 
ings are  to  be  liberally  constrned  wuh 
a  view  to  substantial  justice,  Gide, 
§519;  ^nd  the  capacity  iu  which 
plaintiff  sued,  appeared  in  the  com- 
plaint. 

Judgment  affirmed. 

Opinicm  by  Van  IToeseny «/"./  Daly^ 
C\  J,y  concurred. 


CORPORATIONS.      ESTOPPEL 

U.  S.  SupREMB    Court, 
The   Western     Union     Telegraph 

.Co.,  applLy  y.  Henry  W.  Davenport. 
The  Western  Union  Telegraph  Co., 

aj>plUy  V.  Katherine  J,  Davenport,  by 

guardian.     (Oct.  1878.) 

The  officers  of  a  oorpoiration  are  the  onstodianB 
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of  its  stock  books,  and  it  is  their  dtity  to  see 
that  all  transfers  of  shares  are  properly 
made,  either  by  the  stockholders  them- 
seWes  or  persons  having  authority  from 
them. 
To  create  an  estoppel  against  the  tme  owners 
of  the  stock  there  mast  be  some  act  or  dec- 
laration indicating  an  authorization  of  the 
use  of  the  names,  by  which  the  company 
was  misled,  or  a  subsequent  approval  of 
their  use  by  acceptance  of  the  moneys  re- 
oeiyed. 

Appeals  from  the  Circuit  Court  of 
the  United  States  for  the  Soatheru 
District  of  Ohio. 

These  were  snits  in  equity  to  com- 
pel the  defendant,  a  corporation 
created  nnder  the  laws  of  New  York, 
to  replace  in  tlie  name  .of  the  plain- 
tiffs certain  shares  of  its  capital  stock 
alleged  to  have  belonged  to  them, 
and  to  have  been  transfeiTed  without 
their  authority  on  its  books  to  other 
parties ;  and  to  issue  to  them  proper 
certificates  for  the  same ;  and  also  to 
pay  to  them  the  dividends  received  on 
the  shares  since  such  unauthorized 
transfer.  In  case  the  company  fail 
to  replace  the  stock,  the  plaintiffs  ask 
for  alteraative  judgments  for  the 
vahie  of  their  respective  shares. 

In  March,  1865,  Charles  Davenport, 
a  citizen  of  Ohid,  died,  leaving  a 
widow  and  two  minor  children,  the 
plaintiffs  here,  his  heii^s.  He  was 
possessed  at  the  time,  besides  other 
property,  of  X,170  shares  of  the  capi- 
tal stock  of  the  Western  Union  Tele- 
graph Company.  Upon  the  settle- 
ment of  his  estate  these  shares  were 
equally  distributed  between  the 
widow  And  the  children,  each  taking 
390  shai'es;  and  in  their  names  i-e- 
spectively  they  were  entered  on  the 
books  of  the  company,  and  to  them 
separate  certificates  were  Issued. 
The  widow  was  appointed  guai'diau 


of  the  children,  and  to  her  as  such 
guardian  the  certificates  of  their 
shares  were  delivered.  These  de- 
clared on  their  face  that  they  were 
transferable  in  pci*8on  or  by  attorney 
on  the  books  of  the  company  only 
upon  their  surrender  and  cancella- 
tion. On  the  back  of  each  one  waa 
printed  a  blank  form  of  transfer  and 
power  of  attorney.  Those  belonging 
to  the  children,  with  the  one  issued 
to  her,  and  some  Government  bonds, 
were  placed  by  her  in  a  tin  box» 
which  was  locked  and  deposited  iu 
the  Fourth  National  Bank  of  Cincin- 
nati for  safe-keeping.  Iler  brother, 
Robert  W.  Hichey,  was  at  the  tiinQ 
an  oflicer  in  the  bank,  and  remained 
such  for  some  years  afterwards,  and 
had  access  to  the  box.  lie  kept  the 
key  to  it  during  her  absence  from 
Cincinnati  in  order  to  get  for  collec- 
tion tlie  coupons  attached  to  the 
Government  bonds  when  they  be- 
came due. 

In  February,  1871,  he  took  from 
this  box  the  certificate  of  390  shares 
belonging  to  the  plaintiff,  Ileury 
Davenport,  and  forged  his  name  to 
the  transfer  and  power  of  attorney  on 
its  back,  adding  his  own  signature  as 
that  of  an  attesting  witness.  In  this 
form  he  sold  the  certificate,  and  the 
purchasei-s,  using  the  forged  power 
of  attorney,  obtained  a  transfer  of 
the  shai'es  on  the  books  of  the  com- 
panj'.  Subsequently  Mre.  Davenport 
was  in  Cincinnati,  and  on  one  occasion 
sent  for  tlie  box,  but  returned  it  to 
the  bank  without  opening  it  or  ex- 
amining its  contents,  and  being  about 
to  depart  for  Europe  she  left  tiie  key 
with  her  brother.  Soon  afterwards 
he  took  from  the  box  the  certiticate 
of  shares    belonging    to    the  other 
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plaintiff,  Katherine  Davenport,  and 
forged  her  name  to  a  like  transfer 
and  power  of  attorney,  adding,  as  in 
the  former  case,  his  own  signature  as 
that  of  an  attesting  witness.  In  this 
form  her  certificate  was  also  sold,  and 
by  the  purchaser  a  transfer  was  ob- 
tained under  the  forged  power  of 
attorney  on  the  books  of  the  company. 
When  these  forgeries  were  committed 
both  children  were  minoi-s,  Henry 
being  seventeen  and  Katherine  fif- 
teen years  of  age.  None  of  them 
were  informed  of  the  pretended  trans- 
fers of  the  stock  antil  the  spring  of 
1873,  and  in  1874  these  suits  were 
^  brought.  The  Court  gave  judgment 
for  each  of  the  plaintiffs. 

Hdd^  No  error.  Forgery  can  con- 
fer no  power  nor  transfer  any  .rights. 
The  oflScers  of  the  company  are  the 
custodians  of  its  stock  books,  and  it  is 
their  duty  to  see  that  all  transfers  of 
shares  are  properly  made,  either  by 
the  stockholders  themselves  or  per- 
sons having  authority  from  them.  If 
upon  the  presentation  of  a  certificate 
for  ti*ansfer  they  are  at  all  doubtful 
of  the  identity  of  the  party  offering 
it  with  its  owner,  or  if  not  satisfied 
of  the  genuineness  of  a  power  of  at- 
torney produced,  they  can  require  the 
identity  of  the  party  in  the  one  case, 
and  the  genuineness  of  the  document 
in  the  other,  to  be  satisfactorily  estab- 
lished before  allowing  the  transfer  to 
be  made.  In  either  case  they  must 
act  upon  their  own  responsibility. 
In  many  instances  they  may  be  mis- 
led without  any  fault  of  their  own, 
just  as  the  most  careful  person  may 
sometimes  be  induced  to  pm*chase 
property  from  on^  who  has  no  title, 
and  wlio  may  perhaps  have  acquired 
its    possession    by  force  or  lai*ceny. 


Neither  the  absence  of  blame  on  the 
part  of  the  oflScere  of  the  company  in 
allowing,  an  unauthorized  transfer  of 
stock,  n(»r  the  good  faith  of  the  pur- 
chaser of  stolen  property,  will  avail 
as  an  answer  to  the  demand  of  the 
true  owner.  The  great  principle 
that  no  one  can  be  deprived  of  his 
property  without  his  assent,  except 
by  the  processes  of  the  law,  requires  in 
the  cases  mentioned -that  die  prop- 
erty wrongfully  transferred  or  stolen 
should  be  restored  to  its  rightful 
owner.  The  maintenance  of  that 
principle  is  essential  to  the  peace  and 
safety  of  society,  and  the  insecurity 
which  would-  follow  any  departure 
from  it  would  cause  far  greater  in- 
jury than  any  which  can  fall,  in  cases 
of  unlawful  appropriation  of  prop- 
erty, upon  those  who  have  been  mis- 
led and  defittuded. 

It  was  contended  that  the  mother 
of  the  plaintiffs,  as  their  guardian, 
was  chargeable  with  culpable  negli- 
gence in  the  keeping  of  the  certifi- 
cates, and,  therefore,  that-  tlie  plain- 
tiffs aro  estopped  from  claiming  them 
or  their  value  from  the  company. 
The  negligence  alleged  consisted  in 
the  fact  that  she  entrusted  her  broth- 
er with  the  key  to  the  box  in  which 
they  were  deposited  when  she  knew 
that  he  was  insolvent,  and  that  he  had 
used,  without  her  authority,  funds  re- 
ceived by  him  on  a  previous  sale  of  a 
portion  of  her  property ;  and  tlie  fur- 
ther fact  that  when,  in  the  summer 
of  1871,  before  leaving  for  Europe, 
she  sent  for  the  box,  she  returned  it 
to  the  bank  without  examining  its 
contents. 

Hdi^  That  there  is  no  circumstance 
here  upon  which  an  estoppel  against 
the  plaintiffs    can    be  raised.      To 
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create  an  estoppel  against  them  there 
mnst  have  been  some  act  or  declara- 
tion indicating  an  authorization  o{ 
the  use  of  their  names,  by  which  the 
company  was  misled,  or  a  subsequent 
approval  of  their  use  by  acceptance 
of  the  moneys  received  with  knowl- 
edge of  the  transfer.  No  act  or  dec- 
laration is  mentioned,  either  of  the 
gtrai*dian  or  her  children,  which  tends 
in  the  slightest  degree  to  show  that 
any  assent  was  given  to  the  use  of 
their  names.  But,  moreover,  neither 
tlie  guardian  nor  the  children,  whilst 
they  were  minors,  were  competent, 
even  by  the  most  formal  act,  to  au- 
thorize a  transfer  and  sale  of  the 
property.  Under  the  statute  of  Ohio, 
the  intervention  of  the  probate 
court  was  essential  to  any  such  pro- 
ceeding. No  inference  could,  there- 
fore, be  drawn  from  any  negligence 
of  theirs  in  support  of  a  tmnsfer  of 
the  property,  where  no  order  of  that 
Court  authori:&ing  a  transfer  had  been 
made. 

Decrees  affirmed. 

Opinion  by  Meld^  J. 


LARCENY. 

SuFicEiirB  CouBT  OF  Califoknta. 

The  People,  appU.y  v.  George  W. 
Abbott,  respt 

Decided  December  S,  1878. 

The  prifloner,  who  was  a  broker,  on  the  repre- 
sentation that  he  oonld  purchase  a  certain 
amonnt  of  silver,  was  instraoted  by  the 
Cashier  of  the  Anglo-Califomian  Bank  to 
make  the  purchase.  The  bank,  for  the  pur- 
pose of  providing  the  necesiaary  money  to 
carry  out  the  transaction,  certified  the  pris- 
oner's check  for  the  amount  and  delivered 
it  to  him,  he  at  the  time  having  no  funds  in 
the  bank.  The  prisoner  used  the  check  to 
make  purchases  on  his  own  account  and  fled 
the  country.    Held,  That  the  check  was  the 


property  of  the  bank,  and  that  the  taking 
of  it,  ammofurandi,  was  larceny. 

Appeal  from  an  order  granting  a 
new  trial  after  conviction  of  gi*and 
larceny. 

The  indictment  alleges  that  the 
prisoner  did  feloniously  steal,  take 
and  carry  away  a  oertaia  written  in- 
stmment,  the  property  of  the  bank, 
which  written  instrument  was  in  the 
words  and  figures  following : 
«  No.  284.] 

San  Francisco,  Feb.  19, 1878. 

"  The  Anglo-Calif omian  Bank  (Lim- 
ited)— Pay  to  Cash,  or  bearer,  Twen- 
ty Thousand  Dollars  ($20,000)  gold. 

"  Geo.  W.  Abbott. 
*'  Certified  Feb.  19, 1878. 

"  G.  Grant,  Teller." 

It  appeared  that  on  the  day  of  the 
date  of  the  instrument  set  forth  in 
the  indictment,  the  prisoner,  who  had 
been  accustomed  for  some  two  years 
next  theretofore  to  act  as  the  broker 
of  the  Anglo-Californian  Bank  in  the 
purchase  of  silver  for  its  use  in  its 
business,  stated  to  the  Cashier  of  the 
bank  that  he,  the  prisoner,  could  buy 
a  certain  amount — some  twenty  thou- 
sand dollars — of  silver  from  the  firm 
of  Hodge  &  Co.,  and  was  thereupon 
instructed  by  the  Cashier  to  make  the 
purchase.  For  the  purpose  of  pro- 
viding the  money  to  be  used  by  the 
prisoner  in  eCFecting  the  transaction, 
the  prisoner  immediately  drew  the 
check  set  forth  in  the  indictment, 
which  was  thereupon  certified  by  the 
bank  in  the  usual  form  and  delivei*ed 
to  the  prisoner,  who  took  it  away  with 
him  for  the  ostensible  purpose  upon 
his  part  of  using  it  in  the  proposed 
purchase  of  silver  for  the  bank,  but 
on  the  same  day  he  used  it  in  a  pur- 
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chase  upon  his  own  account  from  the 
Nevada  Bank  of  some  $20,000  and 
upwards  in  currency.  The  prisoner 
thereupon  fled  the  country  with  the 
proceeds,  or  most  of  the  proceeds  of 
the  check,  being  the  currency  so  pur- 
chased by  him,  but  was  subsequently 
arrested  at  Acapnlco  and  returned  to 
this  State.  The  Nevada  Bank  subse- 
quently demand^  and  received  from 
the  Anglo-Calif orn  Ian  Bank  the 
amount  of  the  check  in  due  course. 

The  Court  below  granted  the  new 
trial  on  the  ground  that  it  did  not 
sufficiently  appear  at  the  trial  that  the 
instrument  set  forth  in  the  indictment 
as  the  subject  of  the  larceny  was  the 
property  of  the  Anglo-Californian 
Bank. 

Hdd^  Error.  It  cannot  be  main- 
tained that  the  check  mentioned  in 
the  indictment  was  in  any  sense  the 
property  of  the  prisoner.  When  it 
was  appropriated  by  the  prisoner.it 
bore  upon  its  face  the  acceptance  of 
the  bank  upon  which  it  had  been 
drawn.  This  acceptance  amounted 
to  an  unconditional  undertaking  upon 
the  part  of  the  bank  to  pay  to  the 
holder  the  sum  named  in  the  check. 
It  amounted  in  this  form  to  an  abso- 
lute promise  upon  the  part  of  the 
bank — the  acceptor,  to  pay  to  the 
holder,  irrespective  of  the  actual  con- 
dition of  the  drawer's  account  with 
the  bank.  This  is  the  rule  by  which 
the  rights  of  an  innocent  holder  of 
the  certified  check  would  be  deter- 
mined. But  as  between  the  accept- 
ing bank  and  the  prisoner  in  this  case, 
the  certified  check  did  not  create  such 
an  obligation  in  favor  of  the  latter, 
nor  any  obligation  to  pay  to  him,  or 
on  his  account,  or  for  his  benefit. 
The  check  had  not  been  drawn  against 


the  funds  of  the  prisoner  in  the  bank 
(he  had  none),  nor  was  it  an  overdraft, 
or  intended  by  the  parties  as  an  ad- 
vance to  the  prisoner — ^it  was  in  effect 
merely  a  check  drawn  by  the  bank 
upon  itself,  for  its  own  business  pur- 
poses, and  intrusted  by  it  to  the  pris- 
oner to  be  applied  to  those  purposes. 
As  between  the  prisoner  and  the  bank, 
the  certified  check,  while  it  remained 
in  the  hands  of  the  prisoner,  was 
therefore  the  property  of  the  bank 
only — ^as  much  so  as  if  it  had  been  in 
the  hands  of  its  messenger  or  other 
servant  or  employee,  who  had  been 
entrusted  with  it  by  the  bank  for  a 
designated  purpose.  In  such  a  case, 
if  the  servant  or  employee  should  take 
the  custody  of  the  accepted  check, 
animo  furandiy  the  taking  would 
amount  to  a  larceny  of  the  property 
of  the  bank  witliin  the  intent  of  the 
statute,  and  to  this  effect  the  jury 
were  correctly  instructed  by  the 
learned  judge  of  the  Court  below. 
Under  this  instruction  the  jury  found 
the  prisoner  guilty,  and  the  circum- 
stances appearing  at  the  trial,  wholly 
uncontradicted,  fully  support  the  ver- 
dict. 

Order  reversed  and  cause  remand- 
ed. 

Opinion  by  Wallaoey  C.  J. 


EXECtlTOKS.  LIABILITY  FOR 

KENT. 

N.  Y.   SuPBEMB    Court.      General 
Tebm.     Second  Deft. 

John  G.  Howard,  respt.^  v.  Mar- 
garet Hemerschit,  appU. 
Decided  December,  1878. 

Exeoatonaze  liable  only  in  their  lepveaeaift- 
tiye  capacity  for  rent  in  arreaza  in  the  teita- 
toi'a  lifetime.    They  are  m  ffmerai  penan- 
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ally  responrible  for  rent  sooming  Babee- 
quent  to  the  death  of  the  testator. 
The  defendant's  hasband  died,  leaving  her  all 
his  estate,  real  and  personal,  and  nominating 
her  sole  executrix.  At  the  time  of  his 
death  he  held  the  lease  of  oertain  premises 
oocupied  by  him  and  owned  by  the  plaintiff. 
After  her  husband's  death  the  defendant 
continued  in  occupation  up  to  the  end  of  the 
term.  Meld,  in  an  action  brought  against 
the  defendant  personally  for  the  rent  due 
on  said  lease,  that  she  was  liable  therefor. 
That  defendant's  acts  showed  an  election  to 
hold  the  premises  as  legatee,  and  not  as 
executrix.  Such  election  vested  the  title  in 
her,  and  her  liability  for  the  rent  duly  fol- 
lowed. 

The  defendant's  hneband  and  testa- 
tor held  a  lease  from  plaintiff  of  cer- 
tain premises,  expiring  April  30, 1876. 
He  died  April  23, 1876,  leaving  de- 
fendant all  his  estate,  real  and  per- 
sonal, and  naming  her  sole  executrix. 
Defendant  qnalified  as  snch.  She  con- 
tinned  to  occupy  and  to  sub-let  the 
premises  until  the  termination  of  the 
lease.  She  paid  four  months'  rent 
therefor  up  to  September  1,  1875, 
out  of  her  pei-sonal  funds,  three  of 
the  payments  being  made  before  the 
pi-obate  of  the  will.  She  promised 
to  pay  the  plaintiff  if  the  estate  did 
not.  At  the  termination  of  the  lease 
plaintiff  brought  an  action  against 
defendant  pei'sonally  for  the  balance 
of  the  rent.  Judgment  was  given 
for  the  plaintiff  in  the  amount 
claimed. 

G.  O.  Blanke,  for  respt. 

A.  iib  J,  Z.  Lottj  for  applt. 

Held^  It  was  the  rule  of  common 
law  that  for  rent  in  arrears  in  the 
testator's  lifetime,  the  executor  was 
liable  merely  in  that  capacity — as 
the  testator's  debt  he  could  be  sued 
for  it  in  the  detinet  only — and  to 
such  action  the  executor  could  plead* 
plene  administravitj  whereas  for  sub- 


sequent rent  he  was  personally  liable. 
He  could  not  waive  the  term,  for  he 
must  have  renounced  his  executor- 
ship in  toto  or  not  at  all,  and  if  he 
entei*ed  on  the  premises,  as  by  his 
office  he  was  bound  to  do,  the  lessor 
could  charge  him  on  the  debt  and 
detinet  for  the  rent  incurred  subse- 
quent to  his  entry.  Toll  Exr's,  Bk.  3 
Ch.  2,  §  3 ;  Wms.  Ex're,  Pt.  4,  Bk. 
2 ;  Tayl.  Land.  &  T.,  §  433  ;  2  Piatt 
on  Leases,  381.  See  also  Wms.  Ex., 
supra,  and  cases  in  notes  to  the  6th 
Am.  £d.  The  principle  was  that  the 
executor  was  liable  as  such  upon  the 
covenants  in  the  lease,  whether  he  en- 
tered or  not,  but  if  he  entered  upon 
the  premises  he  became  liable  as  as- 
signee. This  works  no  harm  to  the 
executor.  The  term  is  assets,  and 
the  presumption  is  that  it  is  of  value 
beyond  the  rent  thereof. 

In  such  case  the  executor  can  con- 
vert it  into  money.  •  If  the  term  is 
woithless  his  refusal  to  enter  will 
free  him  from  all  liability  save  that 
of  his  representative  capacity. 

I  cannot  find  that  statute  has 
changed  the  common  law.  Pugsley 
V.  Aiken,  11  N.  Y.,  494,  is  not  in  con- 
flict with  this  rule,  nor  is  the  question 
whether  the  entry  of  the  executors 
made  them  personally  liable  involved 
in  the  case. 

I  think  that  the  defendant  is  liable 
upon  another  ground.  The  facts  as 
found  show  that  she  entei-ed  not  as 
an  executrix,  but  as  legatee.  The 
term  was  given  to  her  and  she  occu- 
pied a  poii;ion  of  the  premises,  and 
sub-let  a  portion  for  her  own  pwfit. 
Those  hc\A  were  an  equivocal  mani- 
festation of  her  election  to  hold  the 
premises  as  legatee  and  not  as  execu- 
trix.   Wms.  Ex.,  Part  3,  Bk.  3,  Gh. 
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4^  §  3.  The  term  was  personal  estate, 
and  vested  in  her  as  execntrix.  Such 
interest  was  not  absolute.  It  was  tem- 
porary and  qualified.  She  was  not 
entitled  in  her  own  right,  but  in  autre 
droit — that  of  the  deceased. 

When  she  elected  to  take  the  term 
as  legatee,  the  title  vested  in  her,  and 
the  liability  for  the  rent  thereafter 
accruing  followed.  Toll.  Ex.,  Bk.  2, 
Ch.  1 ;  Hudson  v.  Reeve,  1  Barb.,  89. 

Judgment  affirmed  with  costs. 

Opinion  by  Gilbert^  J. 


EXAMINATION  OF  PARTY  BE- 
FORE  TRIAL.  REQUISITES 
OF  THE  AFFIDAVIT  FOR 
THE  ORDER. 

N.  Y.   Supreme    Coubt.     General 

Tebm.     Second  Dept. 

James  Smyth,  respt^  v.  James  Mc- 
Govem  et  al.,  applts. 

Decided  December,  1878. 

A  statement  in  an  affidavit,  which  is  the  basis 
of  an  order  fox  examination  of  one  of  the 
parties  to  an  action  before  trial,  *'that  the 
testimony  of  the  defendants  is  material  and' 
necessary  to  plaintiff    in  the  prosecation 

-  of  his  oase  herein"  .  .  and,  "that  the 
plaintiff  herein  desires  to  ascertain  hereby 
the  status  of  the  defendant  M.  as  to  the 
defendant  A.,  and  the  truth  of  the  matters 
set  forth  in  the  complaint/*  is  not  a  com- 
pliance with  the  provisions  of  the  Code  con- 
oeming  such  examination  and  Bule  89  of 
the  Supreme  Court 

An  order  granted  for  an  examination  based 
on  such  an  affidavit  will  not  stand. 

The  plaintiff  herein  desired  to  ex- 
amine the  defendant  McGovern  be- 
fore trial.  Application  was  made  for 
an  order  therefor  on  an  tkffidavit 
which  stated  "that  the  testimony 
asked  for  was  material  and  necessary 
to  the  plaintiff  for  the  prosecation  of 


the  case  "  .  .  and  "  that  the  plaintiff 
desires  to  ascertain  hereby  the  status 
of  the  defendant  McG.  as  to  the  de- 
fendant A.,  and  the  trath  of  the  mat- 
ters set  forth  in  the  complaint."  This 
was  the  onlv  statement  therein  con- 
tained  which  could  be  coiistraed  as  a 
compliance  with  Rule  89  of  the 
Supreme  Court,  which  requires  that 
such  affidavit  shall  specify  the  facta 
and  circumstances  which  show,  in  con 
formity  with  subdivision  4:  of  §  878 
of  the  Code,  that  the  examination  of 
the  person  is  material  and  necessary. 

Defendant  moved  to  vacate  tho 
order  on  the  ground  of  its  non-com- 
pliance with  Rule  89.  The  judgo 
refused  to  vacate  the  order,  and  there  • 
from  defendant  duly  appealed. 

£.  E,  Valentine^  for  appit. 

T.  K  Gibbons^  for  respt. 

Heldy  The  manner  of  setting  fordi 
in  the  affidavit  that  tlie  testimony  is 
necessary  and  material  is   not  pre- 
scribed.    On  general  principles  it  is 
not  sufficient  to  do  so  in  the  words 
of  the  statute,  for  that  would  put  tiie 
affiant    in   the  place   of   the   judge. 
Rule  89  supplies  the  omission  of  the 
Code  by  requiring  a  specification  of 
the  facts  and  circumstances   which 
show   the  necessity  and  materiality. 
It  is  a  necessary  and  salutary  provision, 
and  should  be  rigidly  enforced.     Tlie 
affidavit  on  which  the  order  herein 
is  based  is  defective  in  not  complying 
with    the    specification    mentioned. 
From  aught  therein  to  the  contrary  it 
might  be  the  means  of  gratifying  the 
plaintiff's  curiosity,  or  of  ascertaining 
whether  th^  matters  set  forth  in  the 
complaint  were  true.   *  Such  objects 
are  not  within  the  provisions  of  the 
Code. 

Order  vacated  with  $10  costs  and 
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disbursements,  and  the  motion  should 
be  granted. 
Opinion  by  OUb^rt^  «71 


CLOUD      ON     TITLE.       CON- 
VEYANCE       BY        FEAUD. 
COUNTERCLAIM. 
N.  Y.  SupsBME   CouBT.     Obneral 
Term.    Sboonb  Dxpt. 
Mary  M.  Moody,  re^pt,,  v.  Samuel 
H.  Moody,  <ippli. 

Decided  December,  1878. 

On  the  trial  of  an  action  to  remove  a  doad 
on  plamUiTs  tifle  to  certain  lands,  by  aetting 
aside  a  couTeyaace  to  defendant  of  sulMe- 
qnent  date,  bat  of  earlier  record  than  that 
to  plaintiff,  the  defendant  offered  evidence 
in  proof  of  the  aUegation  made  in  hia  an- 
swer— ^that  tiie  conYeyanoe  to  plaintiff  was 
procured  through  fraud  and  circumvention 
— the  evidence  was  excluded.  Hddy  £rror. 
The  evidence  should  have  been  allowed. 
A  deed  obtained  by  fraud  is  a  nullity,  and 
gives  not  even  a  ccdotable  title. 

The  provisions  of  the  Revised  Statutes  affect- 
ing champerty  as  avoiding  grants  of  land, 
held  in .  possession  adverse  to  the  grantor, 
did  not  apply  to  defendant's  title  in  this 


The  defendant  had  a  right  to  institute  a  suit 
for  an  avoidance  on  the  ground  alleged, 
without  making  the  grantor  a  party.  Such 
right  is  incidental  to  the  property  conveyed. 
It  is  a  cause  of  action  constitatiDg  a  counter- 
claim  within  §  501  of  the  Code. 

Action  brought  to  remove  a  clond 
on  plaintiff's  title  to  certain  lands,  con- 
sisting of  a  conveyance  to  the  defend- 
ant. 

In  Dec,  1876,  J.,  who  was  the 
owner  and  was  in  possession  of  the 
lands  in  snit,  conveyed  the  same  to 
the  plaintiff.  In  Jan.,  ^877,  he  also 
conveyed  the  same  lands  to  the  defend- 
ant. The  latter  conveyance  was  first 
of  record.  After  the  conveyance  J. 
resided  with  the  plaintiff  on  the  prem- 
ises conveyed  up  to  the  time  of  trial. 
Defendant,  in    his    answer,  alleged 
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that  the  conveyance  to  plaintiff  was 
procured  by  fraud  and  circumvention, 
and  demanded  avoidance  of  such  con- 
veyance  by  way  of  counterclaim.  At 
the  trial  he  offered  evidence  tending 
to  the  proof  of  this  allegation.  Such 
evidence  was  ruled  out  as  inadmis- 
sible,  and  defendant  duly  excepted. 

Judgment  was  given  for  plaintiff. 
Defendant  appeals  from  the  judg- 
ment. 

T.  E,  BlackweU^  for  applt. 

W, «/.  Foster y  for  respt. 

Hddy  The  evidence  was  improperly 
excluded.  If  the  deed  to  the  plain- 
tiff was  obtained  through  fraud  it  was 
a  nullity,  and  did  not  even  give  a 
colorable  title ;  therefore  the  provi- 
sion of  the  Kevised  Statutes  respect- 
ing champerty,  1  Eev.  Stat,  739,  Sec. 
147,  did  not  affect  the  title  of  the  de- 
fendant. That  statute  only  avoids 
grants  of  land  which  at  the  time  of 
dcliveiy  are  in  possession  of  a  person 
claiming  under  a  title  adverse  to  the 
grantor.  Assuming  in  the  determi- 
nation of  this  question  tliat  the  deed 
was  void,  the  claim  was  under  no  title 
at  all.  Crary  v.  Ooodman,  22  K  Y., 
170 ;  McMahon  v.  Allen,  35  N.  Y., 
403. 

The  defendant  had  a  right  to  insti- 
tute a  snit  to  set  aside  the  conveyance 
to  plaintiff  on  the  grounds  alleged  by 
him,  without  making  the  grantor  a 
party.  Such  right  passes  by  grant  or 
devise,  and  descends  to  the  heirs. 
Dickinson  v.  Bensill,  L.  B.,  1  £^ 
Cas.,  337 ;  McMahon  v.  Allen,  35  N. 
Y,,  403. 

It  is  a  cause  of  action  arising  out 
of  the  transaction  set  forth  in  the 
complaint,  and  constitutes  a  counter- 
claim within  the  words  of  the  Code^ 
§601. 
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Judgment  reversed  and  new  trial 
granted  with  coets. 
Opinion  by  OUbert^  J. 


PROCEEDINGS    TO    ACQUIRE 
TITLE  TO  LAND.    COSTS. 

N.  Y.  SUPBEMB  COUBT.   GeNBSAL 

Term.    Third  Dept. 

In  the  matter  of  the  application  of 
the  Waverly  Water  Works  Co.,  to  ac- 
quire title  to  lands,  &c. 

Decided  November,  1878. 

Where  a  corpoTation  moves  for  leave  to  diBOon- 
tinue  proceedings  instituted  by  it  to  aoqnire 
title  to  lands,  the  Court  cannot  require  it, 
as  terms  of  discontinuance,  to  pay  the  owner 
more  than  taxable  costs  and  disbursements. 
Other  expenses  and  counsel  fees  cannot  be 
included. 

Appeal  by  the  Waverly  Water 
Works  Co.  from  two  orders  fixing 
the  amount  to  be  paid  by  it  as  terms 
of  discontinaance. 

Two  applications  had  been  made 
by  this  company  to  acquire  lands  of 
one  Shepard,  and  both  had  been  de- 
nied with  $10  costs  in  each  proceed- 
ing. On  a  third  application  commis- 
sioners were  appointed  to  assess  dam- 
ages and  they  made  an  award  of 
$7,200.  The  company  being  dissat- 
isfied with  such  award  gave  notice  of 
discontinuance  and  moved  for  the 
requisite  order.  The  Court  made  an 
order  granting  the  motion  upon  con- 
dition that  the  company  pay  to  Shep- 
ard his  expenses,  charges,  and  counsel 
fees  of  these  proceedings,  and  ap- 
pointed a  referee  to  take  proof  of  the 
amount  thereof  and  report  From  so 
much  of  the  order  as  allows  a  greater 
sum  than  such  taxable  costs  and  dis- 
bursements as  are  allowed  for  similar 
services  in  civil  actions  the  company 


On  the  hearing  before  the  referee, 
proofs  were  given  against  the  objec- 
tion of  the  company  6f  Shepard's 
expenses,  charges,  and  counsel  fees 
upon  the  two  former  applications,  as 
well  as  the  •present  one.  The  referee 
made  return  of  the  testimony,  and 
found  that  the  company  should  pay 
Shepard  in  all  $605.  Afterwards 
the  Court,  at  Special  Term,  upon  a 
hearing  of  this  report,  fixed  the  sum 
to  be  paid  at  $375,  besides  the  refer- 
ee's fees,  $50.  Such  allowance  was  a 
gross  sum,  and  the  order  did  not  indi- 
cate the  items  from  which  the  same 
was  made  up.  From  this  order  the 
company  also  appeals  upon  the  same 
ground  as  the  appeal  from  the  other 
order. 

D.  B.  ma,  for  Waverly  Water 
Works  Co. 

J,  McOuire,  for  Shepard. 

Held,  That  no  costs  or  allowances 
of  any  kind  could  properly  be  made 
in  this  proceeding  for  the  two  former 
applications. 

Held  alaOy  That  tlie  orders  are 
erroneous  in  so  far  as  they  exact 
from  the  company  a  greater  snm 
than  the  taxable  costs  and  disburse- 
ments. 

The  first  order  is  therefore  modi- 
fied by  striking  out  the  words  "his 
expenses,  charges,  and  counsel  fees  of 
these  proceedings,''  and  inserting  in 
lieu  thereof  "  his  costs  and  expenses 
to  be  taxed  in  this  proceeding,"  and 
the  order  of  reference  therein  con- 
tained is  stricken  out.  The  second 
order  is  wholly  reversed. 

Opinion  by  Boardman,  /./ 
Learned,  P.J.j  and  Westbrooi,  «/.j 
concur. 
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PAYMENT. 
N.    Y.    SuPBEHB    Court.    General 
Term.    First  Dept. 
Hermann  Uhl,  rec'r,  &c.,  appU.j  t. 
Betty  Millhanser,  respt 
Decided  October  81, 1878. 

Where  money  is,  by  a  creditor,  paid  to  and  re- 
ceived by  an  attorney  of  the  debtor,  not  as 
payment,  bat  nnder  an  obligation  by  the 
attorney  to  have  the  money  applied  as  a 
payment,  snch  fact  of  itself  does  notoonsti- 
tate  a  payment. 

A  ratification  and  confirmation,  however,  of 
the  acts  of  the  attorney  in  receiving  the 
money,  with  knowledge  of  the  facts,  consti- 
tntes  snch  receipt  by  the  attorney  as  pay- 
ment upon  the  debt. 

Appeal  from,  judgment  recovered 
on  trial  at  Special  Term. 

Action  to  forecloBe  a  mortgage  for 
$10,000,  made  by  defendant  to  the 
German  Uptown  Savings  Bank  in 
the  city  of  New  York,  of  which 
plaintiff  18  receiver.  The  answer  set 
up  payment  of  $5,000,  February  20, 
1875,  and  tender  of  balance  before 
suit  brought. 

The  evidence  showed  that  the 
president  of  said  savings  bank  noti- 
fied defendant  to  pay  $2,000  on  said 
mortgage;  that  she  called  on  the 
president  of  the  bank  and  remon- 
strated at  being  called  upon  to  pay 
the  amount,  and  she  was  referred  by 
the  president  to  one  Levinger,  he  say- 
ing, "  You  go  to  Mr.  Levinger,  he  is 
our  lawyer,  he  has  the  papers,  and 
got  everything  on  hand."  She  then 
went  to  Levinger,  but  nothing  re- 
sulted. Shortly  after  that  she  se- 
cui*ed  the  sum  of  $5,000,  and  then 
called  upon  Levinger  and  paid  this 
sum  to  him  to  apply  on  the  mort- 
gage. Fi*om  him  she  received  a 
receipt,  containing  this  statement, 
^  which  I  agree  to  have   applied  in 


paying  off  and  reducing  mortgage 
now  held,  &c." 

Evidence  was  also  given  that  on 
the  13th  of  the  following  month,  after 
the  payment,  a  release  was  executed, 
under  the  authority  of  a  resolution  of 
the  board  of  trustees,  by  which  a 
portion  of  the  premises  was  released 
from  the  lien  of  the  mortgage,  "in 
consideration  of  $5,000  to  it  duly 
paid  at  the  time  of  ensealing  and 
delivery  of  these  presents,  the  re- 
ceipt of  which  is  hereby  acknowl- 
edged." 

Furthermore,  in  the  following 
April  the  defendant  paid  interest 
upon  the  mortgage  as  a  security 
reduced  by  the  sum  of  $5,Q00. 

There  was  nothing  in  the  case 
from  which  it  could  be  supposed 
that  any  other  amount  of  $5,000  had 
been  or  was  ex|)ected  to  be  paid 
than  that  previously  placed  in  the 
hands  of  the  attorney  for  the  bank. 

John  £,  ParsonSj  for  applt. 

Kurzman  <ib  Yeaman^  for  respt. 

Held,  That,  in  the  absence  of  the 
release  and  receipt,  the  payment  of 
the  $5,000  to  the  attorney  would  not 
have  been,  as  against  the  bank,  of 
itself  sufiicient  to  constitute  a  pay- 
ment, because  the  attorney  did  not 
take  the  money  as  a  payment,  bat 
under  an  obligation  to  have  the 
money  applied. 

£ut  the  receipt  and  release  pro- 
duced by  the  defendant  show  a  suffi- 
cient ratification  and  confirmation  of 
the  payment  to  Levinger.  These 
facts  show  sufficiently  a  knowledge 
by  the  bank  of  the  facts,  and  such  a 
ratification  of  the  acts  of  Levinger  in 
receiving  the  money  as  to  render  the 
payment  an  actual  payment  upon  the 
mortgage  debt. 


484 


NEW  YORS:  WEEKLY  DIGEST. 


Judgment  affirmed. 
Opinion  bj'  DanieUy  J,;   Potter 
and  IngaUsy  JJ.^  concurring. 


BAIL.    ESTOPPEL. 
K.  Y.   Supreme  Ooubt.      General 
Term.    Third  Dept. 
Sarah  L.  Adee,  ajypltj  v.  George 
Adee  et  al.,  ex'rs,  &c.,  respts. 
Decided  November,  1878. 

Under  an  order  of  arrest,  the  sheriff  took  bail 
of  a  defendant  in  the  sam  of  $2,000,  with 
one  surety,  when  the  order  required  boil  in 
the  sum  of  $1,000  only,  and  the  Code  re- 
quired two  sureties.  This  having  been  done 
at  the  urgent  request  of  tho  surety,  and  sub- 
ject to  the  approval  of  plaintiffs  attorney  : 
Sdd,  That  the  bond  was  not  taken  colore 
offlm;  that  it  is  good  as  against  the  estato 
of  the  surety,  and  that  his  exeoutors  are  es- 
topped from  denying  its  validity. 

Appeal  from  an  order  made  at 
Special  Term,  denying  plaintiff's  mo- 
tion to  set  aside  the  nonsuit  herein, 
and  for  a  new  triaL 

The  action  is  upon  an  undertaking 
executed  by  Stephen  B.  Adee,  the 
testator  of  the  defendants,  to  obtain 
the  release  from  ari^est  of  Augustus 
W.  Adee,  his  son,  in  an  action 
brought  by  this  plaintiff  against  said 
Augustus,  who  is  plaintiff^s  husband, 
for  a  limited  divorce.  The  sheriff 
was  required  to  hold  said  Augustus 
to  bail  in  the  sum  of  $1,000,  with  two 
sureties.  At  the  urgent  request  of 
Stephen  6.  Adee,  who  said  to  the 
sheriff  that  this  was  a  family  matter, 
and  that  he  did  not  wish  it  to  get 
noised  abroad,  the  sheriff  consented 
to  take  a  bond  in  the  sum  of  $2,000, 
signed  by  said  Stephen  alone;  but 
said  that  he  had  no  right  to  take  such 
a  bond,  and  if  it  was  not  satisfactory 
to  plaintiff's  attorneys,  another  such 
as  the  Code  and  order  of  arrest  re- 


quired must  be  given.  The  priaoner 
was  set  at  liberty,  and  the  bond  was 
accepted  as  satisfactory  by  plaintiff's 
attorney.  A  judgment  was  obtained 
against  the  defendant  in  that  action, 
and  contrary  to  the  c<Hidition  of  the 
bond  he  failed  to  hold  himself  amen- 
able to  the  process  of  the  Court 
After  the  death  of  Stephen  B.  Adoe 
the  plaintiff  presented  to  Iiis  execu- 
tors, the  defendants  in  this  action^  a 
claim  under  the  bond,  which  they  re- 
fused to  allow  or  to  refer.  This  ac- 
tion was  then  brought,  and  on  the  trial 
plaintiff  was  nonsuited. 

«/.  H.  Mayjiardy  for  applt 

Oeorge  Adee^  for  respts. 

Held^  That  this  bond  was  not 
taken  colore  officii^  as  held  by  the 
Special  Term.  The  slieriff  disclaimed 
the  right  to  take  it,  and  only  did  so 
at  the  urgent  solicitation  of  defend- 
ant's testator,  and  subject  to  the  ap- 
proval of  plaintiff's  attorneys.  Here 
is  not  the  oppi'ession,  the  corrupt  use 
of  official  power,  which  will  avoid 
the  bond.  16  N.  Y.,  442 ;  23  Wend., 
606. 

But  this  bond  was  not  taken  for 
the  benefit  of  the  sheriff,  but  of  the 
plaintiff  in  the  action.  As  between 
the  plaintiff  and  the  defendant,  or 
his  surety,  any  kind  of  bond  or  agree- 
ment would  suffice  if  the  same  was 
good  at  common  law.  This  undertake 
ing  was  good  at  common  law.  16  N. 
Y.,  442;  26  Wend.,  502;  37  Barb., 
179  ;  14  Abb.,  410 ;  1  N.  Y,  365 ;  3 
N.  Y.,  188, 

The  right  of  the  plaintiff  to  im- 
prison the  defendant  in  that  action, 
unless  he  give  bail,  was  undoubted. 
The  defendants'  testator,  with  full 
knowledge  of  the  facts,  in  the  absence 
of  fraud,  corruption,  or  deceit,  volun- 
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tarily  executed  this  undertaking  to 
Becnre  the  release  of  the  defendant 
in  that  action.  Bj  reason  of  the  ac- 
ceptance thereof  the  release  of  the 
person  arrested  was  accomplished. 
The  plaintiff  has  accepted  and  relied 
npon  such  security,  and  defendants 
are  estopped  from  setting  up  the  in- 
validity of  their  testators  act.  See 
anthorities  cited,  ante;  69  N.  Y., 
413.  And  they  are  liable,  although 
the  right  of  action  accrued  only  after 
his  death.  The  obligation  assumed 
by  him  survived  his  death. 

Order  denying  new  trial  reversed, 
the  nonsuit  set  aside,  and  new  trial 
granted. 

Opinion  by  Boardman^  J^ ; 
Learned^  P.  X,  and  Weaifrrookj  «/., 
concur. 


CONTRACTT.      CONSTRUCTION 

OF. 

N.  Y.  CouBT  OF  Appeals. 
Van  Noy,  respty  v.  Failing  et  al., 
applts. 

Decided  November  12, 1878. 

A  contract  anthoriEing  defendants  to  sell  for 
the  plaintiff  a  certain  patent  right  provided 
that  defendants  shoold  pay  to  plaintiff  cer- 
tain sams  within  a  specified  time,  bat  it 
was  not  expressly  stipulated  that  th^ 
should  be  paid  in  cash;  that  defendants 
were  to  bear  their  own  expenses  until  they 
realised  snAoient  firom  sales  to  pay  these 
sums;  that  the  surplus  should  be  dcToted 
to  pay  such  expenses,  and  then  to  paying 
other  specified  sums,  and  the  balance  was  to 
belong  to  defendants.  It  then  provided 
that  if  defendants  should  seU  any  part  of 
the  territory,  and  take  in  payment  any 
note  or  personal  property,  they  might  de^ 
liver  it  to  plaintiff,  who  should  accept  it "  in 

*  payment  of  the  said  sums."  SM,  That 
the  words  ''said  sums,"  applied  to  all  the 
ffims  payable  to  plaintiff. 

This  action  was  brought  to  i^oover 
certain  sums  alleged  to  be  due  under 


and  by  virtue  of  a  written  contract 
This  contract  provided  that  defend* 
ants  should  prosecute,  as  attorneys 
for  plaintiff  and  his  assignors,  the 
business  of  selling  a  patent  right,  and 
should  pav  certain  sums  within  eigh- 
teen months,  and  interest  from  th6 
date  specified.  These  sums  were  not 
expressly  stipulated  to  be  paid  in 
cash.  The  defendants  were  to  bear 
their  own  expenses  until  they  realized 
from  sales  sufficient  to  pay  these 
sams,  and  after  these  sums  were  real- 
ized, the  surplus  was  to  be  devoted  to 
pay  defendants'  expenses,  and  theu 
to  paying  other  specified  sums,  and 
the  balance  was  to  belong  to  defend- 
ants. The  contract  then  provided 
that  if  defendants  should  sell  any 
part  of  the  territory,  and  take  in  pay- 
ment any  promissory  note,  or  other 
personal  property,  they  might  deliver 
it  to  plaintiff,  who  should  accept  it 
"  in  payment  of  the  said  sums."  Plain- 
tiff claimed  that  the  first  sums  paya- 
ble in  eighteen  months  were  payable 
in  cash,  and  refused  to  receive  notes 
to  that  amount,  which  had  been  taken 
by  defendants  on  sales,  and  contended 
that  the  ^  said  sums,"  which  he  stipu- 
lated to  receive  payment  of  in  notes 
or  property,  were  only  the  second 
sums  specified. 

ff.  Ji.  Sickds^  for  appltB. 

Henry  Smiih,  for  respt. 

JUeldj  Untenable;  tliat  the  wordd 
^^  said  sums  "  should  not  be  limited  to 
the  surplus,  or  the  sums  payable 
thei*eout;  their  grammatical  imporl 
covers  fully  all  tlie  sums  payable  to 
plaintiff,  whether  absolutely  or  con- 
tingently ;  that  the  clause  in  the  con- 
tract as  to  selling  any  part  of  the  ter- 
ritory for  notes,  and  turning  them  out 
in  payment,  to  plaintiff  and  his  asso- 
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elates,  of  sums  payable  to  them,  is  a 
general  clanse,  and  bj  the  course  of 
interpretation  adopted  in  the  Courts, 
it  qualifies  all  the  particulars  in  the 
same  sentence  which  it  follows.  2 
Daly,  67,  68 ;  15  East,  630 ;  8  B.  & 
C,  94. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintifF,  reversed, 
and  new  trial  ordered. 

Opinion  by  Iland^  J.  All  concur, 
except  MiUer  and  Jiarl^  JJ.j  absent. 


CONTRACT.    SERVICES. 
N.  Y.  Supreme   Court.      General 
Term.    Third  Dept. 
Peter    A.    Rosepaugh,    reapLj    v. 
Benj.  A.  Vredenburgh,  applt. 
Decided  November,  1878. 

Plaiiitlff  and  one  SimmonB  made  an  oral 
agreement  with  defendant  to  work  a  stone 
quarry,  paying  to  defendant  a  royalty  on 
the  Btone  removed.  After  the  etone  had 
been  uncovered,  and  a  drain  dug,  and  some 
of  the  Btone  removed,  defendant  repudiated 
the  contract,  and  gave  them  notice  to  quit 
the  prenuses.  Simmons  having  assigned  his 
interest  to  the  plaintiff,  ffdd.  That  plaintiff 
oonld  recover  on  a  quantum  meruit  for  ser- 
vices rendered  and  not  paid  for. 

Appeal  from  a  judgment  of  the 
County  Court  in  favor  of  the  plain- 
tiff entered  upon  the  verdict  of  a  jury. 

Under  a  verbal  agreement  be- 
tween the  parties,  the  plaintiff  and 
Simmons,  at  considerable  expense, 
removed  the  covering  from  a  large 
quantity  of  stone,  and  dug  a  ditch  to 
drain  the  quarry.  They  took  out  a 
portion  of  the  stone  at  a  profit  to 
themselves,  but  not  enough  to  com- 
pensate them  for  the  services  ren- 
dered. 

J,  JV,  MerOj  for  applt 

Vati  EUen  <6  Clearwater,  for  respt. 

Seldf    That  though  the  contract 


was  void  under  the  Statute  of  Frauds, 
yet  so  far  as  it  was  executed  by  and 
between   the  parties    it    determines 
their  respective  rights,  and  the  Court 
will    not  disturb    them   in    relation 
thereto.       The     defendant,    having 
taken  advantage  of  the  invalidity  of 
the  contract  to  discharge  the  plaintiff 
and  forbid  his  performance  of  fur- 
ther labor  under  it,  becomes  liable  to 
plaintiff  on  a  quantum  meruit  for 
services  i-endered  and  not  paid  for. 
One  who  renders  services  under  a 
contract    void    bv    the     Statute   of 
Frauds  may  recover  the   value   of 
such  services  if  he  has  been  ready  to 
perform  the  contract  and  the  other 
party  has  refused.     2  Jlill,  485 ;  45 
.  N.  Y.,  162  ;  51  N.  Y.,  583.    So  far 
as  plaintiff's  services  were  compen- 
sated by  the  stone  taken  out,  he  can- 
not  recover.    But  for  services  not 
thus  compensated,  he  is  entitled  to 
recover  their  value.     Defendant  can- 
not deduct  plaintiff's  profits  already 
realized  from  the  value  of  services 
thereafter      rendei-ed.        Defendant 
claims  that  plaintiff  cannot  recover 
for  Simmons'  damages,  but  it  is  not 
seen  upon  what  principle  he  should 
be  restrained  from    doing  so.    De- 
fendant also  insists  that  this  action 
should  have  been  brought  in  equity 
for  a  specific  performance  of   the 
contract.     But  assuming  that  such 
an  action  could  be  maintained,  we 
are  yet  clear  that  plaintiff  had  an 
election  of  actions  and  might  sue  for 
damages  instead.    2  Story  £q.  Jus., 
§§  716,  717. 

Judgment  and  order  affirmed,  with 
costs. 

Opinion  by  Boardmany  // 
Leamedi,  P.  J.^  and  BookeSy  J.^  con- 
cur. 
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FOEECLOSURE.  CONFLICT  OF 

LAWS. 

U.  S.  Supreme  Court. 
Emerson  Gt.  Orvis,  applty  v.  Na- 
than Powell.    (October,  1878.) 

When  a  mle  govenxLig  the  order  of  sale  on 
foreclosure  of  premises,  which  have  been 
sold  by  the  mortgagor  to  different  pur- 
chasers, has  been  established  by  State  Stat- 
ute or  the  decisions  of  State  Courts,  it  is  a 
rule  of  property  to  be  followed  by  the  Fed- 
eral Courts  of  such  State. 

A  decree  in  foreoloeuzcr  in  Illinois  which  gives 
no  time  for  redemption  after  sale  is  erro- 
neous. 

Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern 
District  of  Illinois. 

This  is  a  suit. in  chancery  to  foreclose 
a  mortgage  executed  by  Henry  H. 
Walker  and  Samuel  J.  Walker  to  the 
appellee,  covering  forty  acres  of  land 
in  Cook  County,  Illinois.  The  mort- 
gage was  given  April  8, 1869,  to  se- 
cure the  payment  of  the  sum  of  $40,- 
500.  Payments  were  made  reducing 
the  amount  due  at  the  date  of  the  de- 
cree to  $14,858.33.  As  payments 
were  made,  releases  had  been  execut- 
ed as  to  part  of  the  land,  and  before 
the  suit  was  brought  all  the  land  had 
been  conveyed,  in  distinct  parcels,  at 
different  times,  to  different  parties. 
The  Court  in  its  decree  ordered  that 
these  parcels  should  be  sold  separate- 
ly, and  in  the  inverse  order  of  the 
dates  of  the  conveyances  made  by  the 
Walkers,  until  the  amount  due^  as  as- 
certained by  the  decree,  was  satisfied, 
so  that  the  parcels  first  sold  should 
be  tlie  last  subjected  to  satisfaction 
of  the  debt  The  decree  made  no 
provision  for  redemption  after  sale, 
as  required  by  the  statute  of  Illinois. 

It  was  claimed  that  the  decree 
should  have  subjected  all  the  prop- 


erty on  which  the  mortgage  was  a 
lien  equally  and  without  regard  to 
priority  of  conveyances  by  the  mort- 
gagees. 

Seldy  That  as  regards  this  question 
we  are  relieved  from  any  discussion 
of  what  is  the  true  equitable  rule  on 
the  subject,  because  we  consider  that 
when  such  rule  is  adopted  it  is,  wich- 
in  the  decisions  of  this  Court,  a  rule 
of  property  affecting  the  title  to  real 
estate,  and  as  such  is  to  be  governed, 
in  its  application  in  this  Court,  by  the 
law  of  the  State  wheh)  the  land  lies. 
In  a  case  where  no  statute  of  the 
State  makes  provision  on  the  subject, 
and  no  decisions  of  the  State  Court 
have  established  a  rule,  it  would  be 
our  duty  to  inquire  what  are  the  doc- 
trines of  the  Equity  Courts  on  the 
subject 

The  Supreme  Court  of  the  Statfe 
of  Illinois  having  announced,  on  very 
full  consideration,  the  rule  which  was 
followed  by  the  Circuit  CouVt,  there 
was  no  error  in  that  Court  in  follow- 
ing it  Iglehart  v.  Crane,  42  111., 
261. 

It  was  also  claimed  that  Block  18 
should  have  been  subjected  to  plain- 
tiff's debt  first,  because  Walker,  the 
mortgagor,  was  still  owner  of  an 
equitable  interest  in  it  This  does 
not  appear  by  any  written  instru- 
ment ;  but  so  far  as  it  is  established 
at  all,  it  is  by  Walker's  parol  testi- 
mony. It  thus  appears,  however, 
that  Colbaugh  and  Powell  held  the* 
title  in  trust  to  secure  money  ad- 
vanced by  them  on  a  sale  .which  had 
been  rescinded,  and  it  was  by  virtue 
of  this  rescission  that  Walker  had  any 
intei-est  in  it  What  the  amount  of 
the  sum  is  for  which  Colbaugh  and 
Powell  held  it,  is  not  shown,  nor  the 
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Talne  of  tlio  lot.  But  appellant's 
.witness,  Walker,  states  that  the  debt 
due  these  parties  is  more  tlian  the  lot 
is  worch,  after  paying  some  liens  on 
it  prior  to  theirs. 

Ileldy  That  as  the  title  of  Walker 
to  this  lot  had  passed  from  him  long 
before  that  claimed  by  Orvis,  we  do 
not  believe  that  the  Court  .was  bound 
to  prosecute  an  inquiry,  through  all 
the  ramifications  of  Walker's  dealing 
with  this  lot,  dependent  solely  on  con- 
IHcting  oral  testimony,  to  ascertain  if 
Walker  had  a  possible  ultimate  inter- 
est in  it«  Nor  does  it  consist  with 
the  general  course  of  equity  practice 
to  order  a  public  sale  of  a  very  doubt- 
ful contingent  interest,  the  value  of 
which  is  incapable  of  estimation,  and 
where  any  price  given  might  do  great 
injustice  to  the  purchaser  or  to  the 
party  whose  interest  is  sold,  and 
which  would  lead  to  f  ia*ther  expen- 
sive litigation.  Besides,  if  in  the  end 
appellant  has  to  pay  any  part  of  this 
mortgage,  there  is  nothing  to  prevent 
his  pursuing  this  equity  of  Walker's 
BO  far  as  may  be  necessary  to  indem- 
nify him  in  an  independent  suit, 
where  that  matter  may  be  fully  in- 
vestigated without  further  delaying 
tlie  present  plaintiff. 

.  But  we  decided  in  Brine  v.  The 
Hartford  Insurance  Co.,  at  last  tenn, 
6  W.  Dig.,  668 ;  96  U.  S.  R,  627, 
that  a  decree  of  foreclosure  in  the 
Circuit  Court  of  the  United  States 
for  the  District  of  Illinois,  which  gave 
no  time  for  redemption *after  the  sale, 
was  erroneous,  aqd  must  be  reversed. 
It  is  sufficient  to  say  that  we  are  sat- 
isiied  with  the  8om>dne8S  of  the  opin- 
ion given  in  that  case,  and  it  must 
govern  the  one  no^  before  us. 

.  Judgment  affirmed,  except  so  far 


as  it  fails  to  give  a  time  for  redemp- 
tion, and  the  case  is  remanded  to 
that  Court  with  directions  to  amend 
the  decree  so  as  to  allow  redemption 
of  each  parcel  which  may  be  sold,  as 
provided  by  the  statute  of  Illinois  oa 
that  subject. 

Opinion  by  Milier^  J, 


CONSTITUTIONAL  LAW. 

N.  Y.  SuPBBMB    Coinrr.      OmbcsAi, 
Term.    Third  Deft. 
The  People  ex  rel.  Chs.  Staudacher, 
V.  Wm.  B.  Webb,  Sheriff  of  Ulster  Go. 

Decided  November,  1878. 

Sec  6,  of  Chap.  887,  of  Laws  of  1877,  providas 
among  other  things  that  the  recorder  of  the 
eity  of  Kingston  shall  ooUeot  from  eaiA 
person  ohaiged  with  a  criminal  offence  tna* 
ble  before  him,  who  shall  waive  an  eTsminap 
tlon,  all  ooets  of  the  proceedings,  and  shall 
have  power  to  commit  each  person  to  the 
ooonty  jail  until  such  costs  are  paid,  Imi 
not  exceeding  five  days.  HM^  That  the 
provision  is  oonstitational,  and  does  not  con- 
flict with  §§  2  and  6,  of  Art.  1,  of  the 
Constitution  of  this  State,  which  provide 
that  trial  by  jury  shall  remain  inviolate,  and 
that  no  one  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law 

Certiorari  to  Comity  Judge  to  re- 
view an  order  remanding  a  prisoner 
to  defendant's  custody. 

The  relator  was  arraigned  before 
the  recorder  of  the  city  of  Kingston 
on  the  26th  of  July,  1878,  charged 
with  tlie  offence  of  selling  or  giving 
away  intoxicating  liquors  on  Sunday. 
He  did  not  elect  to  be  tried  before  the 
recorder,  and  gave  bail  to  appear  and 
answer  at  the  next  Court  of  Oyer  and 
Terminer.  Thereupon  the  recorder 
required  the  relator  to  pay  the  costs 
of  the  proceedings  before  him»  amount- 
ing to  $4.05.  This  the  relator  refused 
to  do,  and  the  rccoitler  committed  hiin 
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to  the  comity  jail  for  the  term  of  four 
da3'8  or  until  the  costs  were  paid. 

He  was  then  brought  before  the 
G>unty  Judge  on  a  writ  of  habeas  cor- 
pus. The  judge  decided  that  the  de- 
tention was  legal,  and  remanded  him 
to  the  sheriffs  custody. 

The  provisions  of  the  charter  of  the 
City  of  Kingston,  under  which  these 
proceedings  were  instituted,  are  to  be 
found  in  §  45,  of  Chap.  160,  Laws  of 
1872,  which  confers  certain  criminal 
jurisdiction  upon  the  recorder,  and 
§  6,  of  Chap.  389,  Laws  of  1877,  re- 
ferred to  in  the  headnote  above. 

/>.  J/".  De  Witty  for  i-elator. 

A.  T.  61foar?/?a^r,  district  attorney, 
for  the  People. 

Seldj  That  these  provisions  of  the 
Charter  are  constitutional.  It  cannot 
be  justly  claimed  that  the  relator  was 
deprived  of  his  right  of  trial  by  jury. 
The  imprisonment  did  not  affect  his 
ultimate  right  to  such  trial.  A  court 
is  provided  for  the  trial  of  the  case  at 
a  trifling  expense  and  promptly.  In- 
stead he  prefers  to  postpone  action  by 
requiring  the  finding  of  an  indictment 
by  a  grand  jury  and  the  trial  thereof 
by  a  Court  of  Ilecord.  For  tliis 
luxury  .the  Legislature  says  he  shall 
pay  certain  costs,  already  incurred, 
nnder  pain  of  imprisonment.  The 
inprisonment  is  due  to  his  own  elec- 
tion. The  manner  in  which  such 
costs  are  charged  and  payment  en- 
forced is  due  process  of  law. 

The  writ  ^f  certiorari  must  be  dis- 
missed. 

Opinion  by  Boardman^  J.  / 
Learned^  P.  «/.,  and  We^tbrooky  e/., 
concur. 


V6L  7— No.  21*. 


JURISDICTION.  AMENDMENT. 

U.  S.  Sdpremk  Court. 

E.  S.  C.  Robertson,  plff.  in  error ^ 
V.  Henry  Cease.     (October,  1878.) 

In  oases  where  the  jurisdiction  of  the  Federal 
Courts  depends  upon  the  citizenship  of  the 
parties,  such  citizenship,  or  the  facts  which 
bj  legal  intendment  constitute  it,  should 
be  distinctly  and  positively  averred  in  the 
pleadings,  or  should  affirmatively  and  with 
equal  distinctness  appear  in  other  parts  of 
the  record.  Depositions  and  commissions, 
or  notices  under  which  they  were  taken, 
which  were  not  used  upon  the  trial,  do  not 
constitute  any  legitimate  part  of  the  record. 

A  naked  ayerment  of  reaidenca  in  a  particular 
State  is  insufficient  to  show  citizenship  in 
that  State. 

An  amendment  to  the  pleadings,  showing 
citizenship  giving  jurisdiction,  will  be  al- 
lowed,  although  a  new  suit  for  the  same 
cause  of  action  wojild  be  barred  by  the 
statute  of  limitations. 

Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Texas. 

This  action  at  law  was  instituted  on 
the  25th  of  September,  1873,  by 
Cease,  as  the  assignee  of  a  note  for 
$4,190,  executed  in  Texas  by  Robert- 
son, plaintiff  in  error,  on  the  2d  of 
October,  1860,  and  made  payable 
July  1,  1861,  to  the  order  of  W.  J. 
Chamblin,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  from  date. 

The  payee,  Chamblin,  a  citizen  of 
Illinois,  died  in  that  State  on  29th  of 
April,  1871.  In  September,  1873, 
the  note  sued  on  was  assigned  by  his 
administrators  to  Cease.  It  appeai-s 
from  the  pleadings  that  the  heirs  and 
administrators  of  Chamblin  were  also 
citizens  of  Illinois,  both  when  the 
note  was  assigned  to  Cease,  and  at 
the  commencement  of  this  action. 
It  is  also  averred  that  Robertson, 
when  sued,  was  a, citizen  of  Texas, 
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but  there  is  uo  allegation  as  to  the  citi- 
zenship of  Cease.  The  averment  as 
to  him  is,  that  he  "  resides  in  the 
county  of  Mason  and  State  of  Illi- 
nois." It  is,  however,  claimed  by 
counsel  to  be  apparent  or  to  be  fair- 
ly inferred  from  certain  documents 
or  papers  copied  into  the  transcript, 
that  Cease  was,  at  the  commencement 
of  the  action,  a  citizen  of  Illinois. 
One  of  those  documents  is  a  written 
notice,  served  by  Robertson  upon 
Cease's  attorneys,  that  he  would  ap- 
ply for  a  commission  to  examine  as 
witnesses,  in  support  of  the  plea  in 
abatement,  "Chamblin,  Winn,  and 
Henry  Cease,  citize^ia  of  the  county 
of  Mjison,  State  of  lUinois.^^  The 
commission  which  issued,  under  that 
notice,  from  the  clerk's  office,  directed 
the  examination  of  these  witnesses, 
who  are,  in  that  document  also,  de- 
scribed as  citizens  of  Illinois.  The 
other  document  referred  to  is  the  de- 
position of  Cease,  wliich  opens  thus  : 
"  My  name  is  Henry  Cease  ;  residence. 
Mason  County,  Illinois;  age,  52 
years ;  occupation,  grain  dealer  and 
farmer." 

After  verdict,  Robertson  moved, 
in  arrest  of  judgment,  upon  the  gene- 
ral ground  that  there  was  '^  no  cause 
of  action  stated  in  plaintiffs  petition 
of  which  this  Court  can  take  cogni- 
zance, and  because  it  appears  from 
the  face  of  the  pleadings  that  this 
Court  has  no  jurisdiction  of  the 
cause,"  which  motion  was  denied. 

Ileldy  That  in  cases  where  juris- 
diction depends  upon  the  citizenship 
of  the  parties,  such  citizenship,  or 
the  facts  which,  in  legal  intendment, 
constitute  it,  should  be  distinctly  and 
positively  averred  in  the  pleadings, 
or  they  should  appear  affirmatively,, 


and  with  equal  distinctness,  in  other 
parts  of  the  record.  22  Wall.,  326 ; 
95  U.  S.,  403.  And  so  where  juris- 
diction depends  upon  the  alienage  of 
one  of  the  parties. 

Under  the  doctrine  of  tlieae  cases, 
it  is   contended  that   the  citizenship 
of  Cease  in  Illinois  is  satisfactorily 
shown  by  tlie  foregoing  documents, 
which,  it  is  insisted,  are  a  part  of  the 
record  upon  this  writ  of  error.    But 
this  position  cannot  be   maintained. 
It  involves  a  misapprehension  of  our 
former  decisions.    When  we  declared 
that  the  record,  other  than  the  plead- 
ings, may  be  referred  to  in  this  Coiut 
to  ascertain  the  citizenship  of  parties, 
we  alluded  only  to  such  portions  of 
the  transcript  as  properly  constituted 
the  record  upon  which  we  must  base 
our  final  judgment,  and  not  to  papers 
which  had  been  improperly  inserted 
in  the  transcript     Those  relied  upon 
here  to  supply  tlie  absence  of  distinct 
averments  in  the  pleadings  as  to  the 
citizenship  of  Cease,  clearly  do  not 
constitute  any  legitimate  part  of  the 
record.    They  are  not  so  made  either 
by  a  bill  of  exception,  or  by  any  order 
of  the  Court  referring  to  them,  or  by 
any  other   mode  recognized  by  the 
law.    As  there  is  nothing  to  show 
that  the  deposition  of  Cease,  or  the 
commission  or  notice  under  which  it 
was  taken,  was  before  the  jury  or  the 
Court    for  any  purpose   during  the 
trial,  no  fact  stated  in  them  can  be 
made  the  foundation  of  any  decision 
we    might   render,  either  upon  the 
merits,  or  the  question  of  jurisdiction. 
Looking,  then,  at  the  pleadings,  and 
to  such  portions  of  the  transcript  as 
p/x>perly   constitute    the  record,  we 
find  nothing  beyond  the  naked  ave^ 
meut  of  Cease's  residence  in  IllinoiSi 
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which,  according  to  the  unifonn 
course  of  decisions  in  this  Court,  is 
insufficient  to  show  his  citizenship  in 
diat  State.  Citizenship  and  residence, 
as  often  declared  by  this  Conrt,  are 
not  synonymous  terms.  18  How.,  141. 

It  wad  insisted  that  the  revei'sal 
should  be  with  directions  to  dismiss 
the  petition,  since  an  amendment  of 
the  pleadings  stating  the  citizenship 
of  Cease  would  be,  in  legal  efiFect,  a 
new  suit,  asserting  a  new  cause  of 
action,  which  would  be  barred  by  the 
Btatute  of  limitations. 

Ileld^  That  an  amendment  of  that 
character  conld  not  be  so  regarded, 
either  upon  principle  or  authority. 
It  would  introduce  no  new  cause  of 
action.  It  would  only  show,  if  its 
allegations  as  to  citizenship  are  true, 
that  the  Court  had  jurisdiction,  from 
the  commencement  of  the  litigation, 
of  the  cause  of  action  set  out  in  the 
original  petition.  Whether  after 
such  an  amendment  the  action  would 
be  barred  by  limitation  would  depend 
upon  the  time  which  had  elapsed 
previous  to  the  amendment.  The 
allowance  of  such  an  amendment, 
under  the  circumstances  of  this  case, 
is  sustained  by  the  former  practice  of 
this  Court     19  Wall.,  82. 

Judgment  reversed,  with  directions 
to  grant  a  new  trial,  and  for  such 
fuither  proceedings  as  may  be  in 
conformity  to  this  opinion. 

Opinion  by  Harlany  J, 


CREDITOES'  BILL. 
N.  Y.    SuPBEMS   CouBT.    Geitsral 
Term.     First  Deft. 
Julius  Lewisohn  et  al,  appUs.y  v. 
William  H.  Drew  et  al.,  respU. 
Decided  October  31^  1878. 


The  recover  J  of  a  judgment  against  one  of  a 
firm  individoaUy  npon  a  gnarantj  of  a 
firm  indebtedness,  and  the  return  of  an 
execation  issued  thereon  unsatisfied,  is  not 
a  compliance  with  the  rule  in  equity  which 
requires  that  before  an  action  in  the  nature 
of  a  creditors*  biU  can  be  sustained  the  legal 
remedies  against  the  debtor  or  debtors  must 
be  exhausted. 

Appeal  from  judgment  recovered 
on  the  report  of  a  I'eferee  dismissing 
complaint 

Action  in  the  nature  of  a  creditors' 
bill  to  reach  certain  assets,  the  prop- 
erty formerly  of  the  firm  of  E. 
Drew. 

Plaintiffs  were  creditors  of  the 
firm  of  E.  Drew,  which  firm  was 
com[x>8cd  of  Elizabeth  Drew  and  the 
defendant,  William  II.  Drew.  Eliz- 
abeth Drew  died,  and  after  her  de- 
cease the  surviving  partner  formed 
another  partnership  with  the  defend- 
ant, Charles  W.  Drew,  and  they  after 
that  carried  on  business  with  a  consid- 
erable portion  of  the  assets  and  prop- 
erty of  the  preceding  firm  of  E. 
Drew. 

The  plaintiffs'  debt  had  been  guar- 
antied by  William  II.  Drew,  and  a. 
suit  was  brought  against  William  11. 
Drew,  upon  such  guaranty,  and  a 
judgment  was  recovered  in  such  suit, 
and  an  execution  issued  thereon  and 
returned  unsatisfied. 

But  no  judgment  was  ever  recov- 
ered by  the  plaintiffs  against  the  firm 
of  E.  Drew,  nor  against  William  H.- 
Drew as  the  surviving  partner. 

Adolph  Z.  Sanger^  for  applts. 

James  II.  OUbert^  for  respts. 

Heldy  The  well-settled  rule  appli- 
cable to  actions  of  this  character  re- 
quires that  the  leg&l  remedies  shall 
have  been  exhausted  before  an  equit- 
able action  can  be  sustained.      32 
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N.  Y.,  457  ;  46  Id.,  12 ;  53  Id.,  622 ; 
67  Id.,  264. 

Tlie  recovery  of  the  judgment 
ttgaiust  Wm.  II.  Drew,  upon  the 
gnarantj,  and  the  issuing  and  return 
of  the  execution  ntUla  bona  is  not  a 
compliance  with  the  requirements  of 
said  rule.  Upon  the  individual  obli- 
gation of  the  guarantor,  only  his  indi- 
vidual property-  could  be  appropri- 
ated by  the  execution,  while,  upon  a 
judgment  against  him  as  surviving 
partner  upon  the  original  indebted- 
ness, the  assets  and  property  of  the 
firm  might  have  been  levied  upon 
and  sold  to  satisfy  an  execution 
issued  upon  said  judgment,  which  as- 
sets and  property  might  have  proved 
sufficient  to  satisfy  the  debt. 

The  remedies  upon  the  original 
debt  against  the  co-partners  or  the 
surviving  partner,  and  against  the 
assets  of  the  co-partnership,  should 
liave  been  exhausted  as  a  necessary 
prerequisite  to  the  commencement  of 
this  action. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Ingalls 
and  Potter^  JJ.,  concurring. 


'  CONTRACT. 

N.  Y.  CouBT  OF  Appeals. 
Wilson    et  al.,   respts.,  v.  Deen, 
applL 

Decided  November  12, 1878. 

Althongli  in  equity  a  written  oontraot  may  be 
set  aside  or  reformed  for  fraud  or  mistake, 
it  cannot  be  oontroUed  by  evidence  that  it 
was  executed  on  the  faith  of  a  contempora- 
neous or  preceding  oral  stipulation  not  em- 
braced  in  it ;  nor  can  it  be  set  aside  on  the 
ground  that  such  oral  stipulation  has  not 
been  performed,  unless  it  is  also  shown  that 
the  stipulation  has  been  omitted  by  mia- 
take. 

This  action  was  brought  by  a  lessee 


and  sui-ety  against  the  le«?8()r  to  ob- 
tain a  cancellation  of  a  lease  which 
was  executed  by  all  the  parties  in  da- 
plicate,   October   29,   1873,  and  de- 
mised a  house  in  New  York  city  with 
the  furniture  therein,  a  schedule  of 
which  was  to  be  made  in  duplicate 
upon  the  party  taking  possession  of 
the  premises,  which  was  to  be  annexed 
to  the  lease.     The  premises  were  to 
be  used  as  a  dwelling-house  for  two 
years  and  ten  mouths  from  Novem- 
ber 1, 1873.     It  did  not  appear  that 
any    condition   was  attached  to  the 
delivery  of  the  lease,  but  at  the  time 
of  its  execution  each  party  took  one 
of    the    counterparts.       The    facta 
found,  upon  which  the  Court  below 
decreed  a  cancellation  of  the  lease, 
were  tliat  the  lessee  applied  to  the 
lessor  to  hire  the  house    furuishedi 
for  the  purpose  of  taking  boaixlers ; 
that,  as  a  part  of  the  contract,  the 
lessor  agreed  that  certain  deficiencies 
in  fuimiture  should  be  made  up  and 
the  house  comfortably  furnished  on 
November  1, 1873,  except  one  room, 
and  that  the  lease  was  executed  in 
pursuance  of  that  agreement;   that 
at  the  time  of  its  execution  the  lessor 
was  notified  that  the  lessee  intended 
to  use  the  house  and  furniture  for  a 
boarding-house,  and    to  occupy  the 
same  as  such  on  November  1, 1873, 
and  had  no  means  to  supply  deficien- 
cies in  the  furniture ;  that  deficiencies 
in  tlie  furniture  existed  which  were 
not  supplied,  and  the  lessor  having  re- 
fused to  supply  them,  the  lessee  de- 
clined to  accept   the    lease.    Upon 
these  facts  the  Court  found  as  con- 
clusions of  law  that  there  was  a  fail- 
ure on  the  part  of  the  lessor  to  fiup- 
nish  the  consideration  for  the  agree- 
ment of  letting,  and  the  lease  never 


NEW   rORK  WEEKLY  DIGEST. 


493 


went  inuo  effect ;  that  the  Biipplyiiif^ 
of  the  deficiencies  in  the  furniture 
was  a  condition  j^recedent,  without 
performance  of  which  the  lease  did 
not  take  effect,  and,  being  null  and 
void,  it  should  be  delivered  up  and 
cancelled, 

Samuel  Hand^  for  applt. 

JB.  O.  Chetwoody  for  respts. 

Ileld^  Error ;  that  the  oral  agree- 
ment between  the  parties  was  merged 
in  the  lease  executed  by  them,  and 
tliis  would  be  presumed  to  contain 
the  wliole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their 
undertaking.  7  Hill,  83  ;  1  E.  D. 
Smith,  253;  12  Ohio  St.,  201;  17 
Mass.,  671;  12  N.  Y.,  561;  23  Id., 
516;  55  Id.,  293. 

The  rule  in  such  cases  is  the  same 
in  equity  as  at  common  law ;  and  al- 
tliough  in  equity  a  written  contract 
may  be  set  aside  or  reformed  for 
fraud  or  mistake,  it  cannot  be  con- 
trolled bv  evidence  that  it  was  exe- 
cuted  on  the  faith  of  a  contempora- 
neous or  preceding  oral  stipulation 
not  embraced  in  it ;  nor  can  it  be  set 
aside  on  the  ground  that  such  oral 
stipulation  has  not  been  performed, 
unless  it  is  also  shown  that  the  stipu- 
lation has  been  omitted  by  mistake. 
1  Johns.  Ch.,  425 ;  1  Bro.  Oh.,  92 ;  2 
Id.,  219;  17  Mass.,  303  ;  13  Gmtt., 
705  ;  33  N.  Y.,  676 ;  28  Id.,  310, 
317 ;  10  Id.,  479  ;  4  Paige,  355. 

A  different  rule  prevails  in  Penn- 
sylvania. 1  S.  &  R.,  464 ;  1  Dall., 
424  ;  4  Rawl.,  141. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiffs,  reversed, 
and  new  trial  ordered. 

Opinion  by  HapallOy  J.  All  con- 
cur. 


ASSIGNMENT     FOR     CREDIT- 
ORS. 
N.  Y.  Court  of  Apfeals. 
The  Knickerbocker  Life  Ins.  Co., 
ajyplty  V.  Patterson,  assignee,  <fi:c.,  et 
al.,  respts. 

Decided  November  12, 1878. 

By  agreement  between  plaintiff,  defendant, 
and  other  creditors  of  an  insolvent  firm,  it 
was  agreed  that  the  current  quarterns  rent 
of  premises  oocapied  by  the  firm,  and  owned 
by  plaintiff,  should  be  deemed  a  valid  ohazig^ 
against  the  firm,  and  paid  pro  rata  under  a 
contemplated  assignment  for  creditors. 
The  assigfnment  was  made,  and  defendant, 
as  assignee,  occupied  the  premises  Ucld^ 
That  the  assignee  was  not  personally  liable 
for  the  rent,  although  the  assignment  was 
subsequently  set  aside. 

This  action  was  brought  to  recover 
one  quarter's  rent  of  certain  premises 
owned  by  plaintiflF  and  occupied  by 
M.  D.  &  Co.  for  their  business.  It 
appeared  that  by  an  agreement,  in 
which  plaintifF,  defendant,  and  the 
other  creditors  of  M.  D.  &  Co.  joined, 
it  was  provided  that  the  rent  for  the 
(jnarter  sued  for  should  be  deemed  a 
valid  claim  against  said  firm,  and  be 
paid^r^  rata  under  a  contemplated 
assignment  by  it  to  defendant.  An 
assignment  was  afterwards  made  by 
the  firm  to  defendant  in  pursuance  of 
the  request  of  the  creditora,  and  de- 
fendant accepted  the  trust  primarily 
as  the  appointee  and  agent  of  the 
creditors.  Defendant  entered  upon 
and  occupied  the  prennses  under  the 
assignment.  The  assignment  was 
subsequently  set  aside  as  void  under 
the  statute.  Plaintiff  sought  to  charge 
the  assignee  personally. 

K  C.  Cantine^  for  applt. 

J.  Hampden  Dougherty^  for  respts. 

Heldy  That  defendant  was  not  per- 
sonally liable  as  assignee  for  the  rent, 
although  the  assignment  was  subse- 
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q neatly  set  aside,  21s  such  liability 
would  defeat  the  principle  of  equality 
between  tlie  creditore  which  was  pro- 
vided for  in  the  agreement. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant,  af- 
firmed. 

Opinion  by  Andrews^  J,  All  con- 
cur, except  Miller  and  La7*l^  JJ,y  ab- 
sent. 


LIFE  INSURANCE. 

N.   Y.   SuFREMS  Court.      General 
Term.     Third  Dept. 
Patrick  Flynn  et  al.,  adm'rs,  respts,, 
V.  The  Equitable  Life  Assurance  Soci- 
ety, applt. 

Decided  November,  1878. 

Where  a  general  agent  of  defendant  sent  an 
application  for  insurance  to  a  medical  ex- 
aminer of  the  company,  and  requested  him 
to  take  the  application  of  the  insured  and 
also  to  make  the  examination ;  and  the  ex- 
aminer having  received  truthful  verbal 
answers  to  modical  questions  in  the  applica- 
tion wrote  down  false  answers  in  their  stead, 
it  was  held,  as  matter  of  law,  that  the  exam- 
iner was  sufficiently  the  agent  of  defendant 
for  it  to  be  bound  by  his  acto,  and  that  the 
loss  arising  from  the  false  answers  must  fall 
upon  the  defendant. 

Plaintiffs  are  administrators  of  the 
estate  of  one  John  II.  Flynn,  upon 
whose  life  the  defendant  had  issued 
a  policy.  Defendant  resists  payment 
mainly  upon  the  ground  that  some 
of  the  answers  in  the  application  for 
insurance  were  false.  Plaintiffs 
showed  that  the  application  was 
made  out  by  one  Dr.  Vedder,  who, 
after  hearing  the  answers  of  the  in- 
sured, put  down  other  answers  which 
were  not  true,  but  which,  as  he  told 
the  insured,  were  sufficient  for  the 
purposes  of  the  application  ;  and  the 
principal  question  in  the  case  was 


whether  Dr.  Vedder  was  the  agent  of 
the  defendant  or  of   the  insured  in 
his  acts  done  concerning  the  applica- 
tion.    This  case  was  tried  before,  and 
upon  appeal,  67  -N.  T.,  600,  the  Court 
of  Appeals  held  as  matter  of  law,  up- 
on the  evidence,  that  Vedder  was  not 
the  agent  of  the  defendant  in  refer- 
ence to  the  application,  and  that  the 
defendant  was  not  therefore  bound 
by  his  acts.     On  this  ti'ial  it  appeared 
that  Vedder  was  and   had   been   a 
medical  examiner  for  defendant;  that 
an  agent  by  the.  name  of  Corey,  doing 
business  in  New  York  and  dating  his 
lettoi*s  from    defendant's  office,  and 
who  was   authorized   to   receive  the 
first  premium  on  this  policy,  sent  a 
blank  application  to  Vedder  request- 
ing him  to  go  and  take  the  applica- 
tion    and    make    the    examination. 
Vedder  went,   asked    the   questions 
out  of  which  the  defence  arises,'heard 
the  verbal  answers,  explained  what 
the   pi*oper  written    answers  should 
be,  and  wrote  it  down.   The  applicant 
did  not  see  any  of  the  answers.     The 
answers   in    dispute    all  related   to 
purely  medical    subjects ;    some  of 
them  were  confessedly  untrue.    The 
application  after  having  been   com- 
pleted was  returned  to  Corey  and  by 
him  approved.    Plaintiffs  had  a  ver- 
dict. 

Alexander  cfe  Green^  for  applt 

Robert  Payney  for  respts. 

Ileldy  That  upon  the  facts  Vedder 
was  the  agent  of  the  defendant  in 
reference  to  the  application.  We 
think  he  was  its  agent,  within  the 
doctrine  of  67  N.  T.,  500,  cited 
above.  The  insured  made  truthful 
verbal  answers  tp  the  questions  con- 
tained in  the  application,  and  the  lofis 
arising  from  the  untruthful  answers^ 
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substituted  bjVedder,  its  agent,  must 
fall  upon  tlie  defendant. 

Judgment  affirmed  with  costs. 

Opinion  by  Learned^  P.  J.  / 
Bockea  and  Boardman^  JJ.^  concur. 


PLEADING  S.    DAMAGES. 

N.  Y.  Court  of  Appeals. 
The   Western  RR.  Co.,  reapt.y  v. 
Bayne  et  al.,  applts. 
Decided  November  12, 1878. 

Plaintiff  delivered  to  defendants,  as  its  agents, 
certain  written  instmments  in  the  form  of 
bonds  payable  to  bearer/ to  be  issued  by 
them  under  certain  anticipated  circumstan- 
ces which  it  was  daimed  never  came  into 
existence.  In  an  action  for  the  surrender 
of  such  instruments  with  damages  for 
detention,  or  judgment  for  their  value  if  a 
surrender  could  not  be  had,  Held,  That  an 
objection  that  the  action  was  one  for  claim 
and  delivery  of  personal  property,  and  could 
not  be  maintained  for  unissued  bonds  as 
thej^hj^d  no  value,  was  untenable. 

The  ju^ment  was  for  a  surrender  of  the 
bonds,  or  the  payment  of  their  par  value  as 
damages.  Ileid,  no  error ;  that  as  defend- 
ants failed  to  return  the  bonds  it  would  be 
presumed  that  they  had  been  negotiated 
and  were  in  the  hands  of  bona  fide  holders ; 
that  in  such  case  their  par  value  would  be 
the  prima  facie  value,  but  that  this  could 
be  reduced  by  proof  of  the  inability  of  the 
obligors  to  pay  in  whole  or  in  part. 

This  action  was  brought  by  plain- 
tiff to  compel  the  surrender  to  it  of 
certain  written  instruments  made  by 
it  in  the  form  of  bonds  for  the  pay- 
ment of  money,  with  damages  for  the 
detention  of  them,  or,  if  a  surrender 
could  not  be  made,  for  the  recovery 
of  the  vahie  thereof,  or  for  further 
or  other  relief.  The  bonds  in  ques- 
tion were  payable  to  bearer,  and  were 
placed  in  the  hands  of  defendants,  as 
agents  for  plaintiff,  to  be  issued  by 
them  under  certain  anticipated  cir- 
cumstances, which  plaintiff  claims 
have  never  came  into  existence.    The 


judgment  was  for  a  surrender  of  the 
bonds,  or  the  payment  of  their  par 
value  as  damages.  '  Defendants 
claimed  that  the  action  was  one  for 
the  claim  and  delivery  of  pei'sonal 
property,  and  could  not  be  maintained 
for  such  things  as  the  bonds  in  suit 
while  unexecuted  by  delivery,  as  they 
had  no  value. 

li,  A.  PryoT  and  A.  S.  SuUivan^ 
for  applts. 

J/.  JB.  Smithy  for  respt. 

Ileldy  That  defendants'  claim  was 
untenable;  that  the  complaint  stated 
facts  sufficient  to  warrant  the  judg- 
ment rendei'ed. 

Wheeler  v.  Allen,  51  N.  Y.,   37, 

distinguished. 

Al^o  heldy  That,  as  defendants 
failed  to  return  the  bonds,  it  would  be 
presumed  that  they  had  been  negoti- 
ated and  were  in  the  hands  of  bona 
fide  holders  for  value ;  that  it  mat- 
tered not  what  was  paid  for  the  bonds, 
the  holders  could  enforce  them  to  the 
whole  amount  expressed  by  them  and 
their  par  value  would  be  \!cl^  prima 
facie  value,  although  their  market 
value  was  proved  to  be  less,  but  that 
this  yi^iina  facie  value  could  be  re- 
duced by  proof  of  the  inability  of 
the  obligors  to  pay  the  bonds  iu 
whole  or  in  part.  56  N.  Y.,  22. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  FolgeTy  J.  All  con- 
cur. 


PLEADINGS. 
N.  Y.  CocET  OF  ApfealS. 
Burrall,  applLy  v.  The  Bushwick 
RR.  Co.,  respt. 
Decided  November  12,  1878. 

In  an  action  against  a  corporation  to  compel 
it  to  isBoe  and  deUver  to  plaintiff  ten  shares 
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of  its  capital  stock  in  accordance  with  a  cer- 
tain certificate,  and  for  interest  on  the  value 
of  the  same,  or  for  judgment  for  $1,000  and 
interest,  the  complaint  contained  no  aver- 
ment that  the  stock  was  of  any  value,  or 
that  there  was  any  duty  on  defendants 
part  to  pay  interest.  The  complaint  set 
forth  a  cercifioate  issued  to  one  F.,  which 
declared  that  F.  was  entitled  to  ten  shares 
of  the  capital  stock  of  the  corporation  on 
the  surrender  of  the  certificate,  and  averred 
that  this  paper  came  into  plaintifTs  posses- 
sion by  purchase  for  value,  and  that  he  was 
the  legal  owner  and  holder.  There  was  no 
averment  that  defendant  had  prescribed 
any  rules  or  formalities  to  be  observed  by 
assignees  of  its  stock,  or  that  plaintiff  had 
complied  with  them,  but  it  was  alleged  that 
plaintiff  had  presented  the  certificate  at  de- 
fendant's office,  and  demanded  the  issue  and 
delivery  of  the  stock.  Held,  That  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

This  action  was  brought  to  com- 
pel defendant  to  issue  and  deliver 
to  plaintiff  ten  shares  of  its  capital 
stock,  in  accordance  with  a  certiti- 
cate  set  forth  in  the  complaint,  and 
pay  him  the  interest  on  the  value  of 
the  same  from  March  28,  1868.  It 
was  further  asked  that,  if  the  corpor- 
ation faile  i  so  to  do,  the  plaintiff  may 
have  judgment  for  $1,000,  with  in- 
terest from  the  date  above  named. 
Alternative  relief  was  also  asked  for. 
There  was  no  averment  in  the  com- 
plaint that  the  shares  of  stock  were 
of  any  value,  nor  that  there  was  a 
duty  or  obligation  upon  tiie  part  of 
defendant  to  pay  interest. 

The  certificate  set  forth  in  the  cx)m- 
plaint  stated  that  one  F.  was  entitled 
to  ten  shares  of  defendant's  capital 
stock  on  the  surrender  of  that  paper, 
and  the  complaint  averred  that  this 
paper  came  into  the  possession  of 
plaintiff  by  purchase  for  value,  and 
that  he  was  then  the  legal  owner  and 
bolder  of  it.    There  was  no  averment 


in  the  complaint  that  defendant  bad 
prescribed  any  rules  and  formalities 
to  be  observed  by  assignees  of  its 
stock,  or  that  plaintiff  had  complied 
with  such  rules  and  formalities,  but 
the  complaint  did  aver  that  plaintiff 
had  presented  the  certificate  at  the 
office  of  defendant  in  accordance 
with  the  terms  and  requirements 
thereof,  and  had  demanded  from  the 
defendant  the  issue  and  delivery  to 
him  of  the  stock  therein  named. 

Defendant  demurred  to  the  com- 
plaint on  the'ground  that  it  did  not 
state  facts  sufficient  to  constitute  a 
cause  of  action. 

//.  C.  Place,  for  applt  • 

Wm.  M.  Ivi?i8y  for  I'espt, 

Held,  That  the  denmrrer  was  good  ; 
that  the  complaint  failed  to  show  that 
any  cause  of  action  arose  for  the  pay- 
ment of  interest  on  $1,000,  or  on  any 
sum ;  that  there  was  no  allegation 
sufficient  to  sustain  an  action  to  com- 
pel the  issue  and  delivery  of  the 
shares  of  stock  claimed,  and  that  as 
tlie  complaint  showed  no  evidence  of 
an  assignment  of  tlie  certificate  for 
the  stock,  or  any  authority  to  any  one 
to  make  transfer  to  plaintiff,  defend- 
ant was  not  put  in  default. 

Judgment  of  Geneml  Term,  sus- 
taining demui-rer,  affirmed. 

Opinion  by  Folgef\ «/.  All  concur, 
except  Miller  and  Earl,  J  J,,  absent 


11 


ADVERSE  POSSESSION.    TEN- 
ANTS IN  COMMON. 
N.   Y.   Supreme   Court.     General 
Term.     Third  Dept. 
John  A.  Kathan,  rea^L,  v.  Harmon 
Kockwell,  ajyplt. 
Decided  November,  1878. 

Full  possession  of  land  bj  a  tenant  in  com- 
moD  for  more  than  twenty  jeam  will  not, 
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per  $e,  constitute  an  adyene  poaseasion,  in 
his  favor,  against  a  co-tenant.  There  most 
be  an  open  and  notoiioos  daim  of  exdosive 
light. 

This  was  an  action  for  trespass  in 
removing  soil  from  a  lot  which  plain- 
tiff alleged  that  he  owned.  By  his 
answer,  defendant  alleged  that  he 
owned  the  fee  of  one-half  of  said 
lot  and  was  in  possession.  Defen- 
.dant's  source  of  title  was  one  R,  who 
had  deeded  one-half  of  the  lot,  in 
1820,  to  defendant's  grantor.  The 
plaintiff  showed  that,  in  183Q,  one 
W.,  who  claimed  to  own  one-half  of 
the  premises,  had  deeded  the  same  to 
a  school  district  Under  this  deed 
the  trnstees  of  the  district  went  into 
possession  immediately,  bailt  a  school- 
honse  and  a  wood-shed,  and  graded 
part  of  the  premises.  The  children 
played  on  the  premises.  The  district 
never  fenced  the  whole  lot.  In  1876, 
tip  to  which  time  the  district  had 
b(;en  in  possession,  it  qnitciaimed  its 
interest  to  the  plaintiff.  At  this 
time  the  trustee  stated  to  plaintiff 
that  the  district  had  title  to  one-half. 
At  a  meeting  of  the  school  district 
the  claim  of  R^  and  his  grantees  was 
asserted  and  was  not  denied.  The 
referee  foand  for  plaintiff,  upon  the 
ground  that  the  possession  of  the  dis- 
trict had  become  adverse  to  defend- 
ant, the  co-tenant,  and  that  therefore 
plaintiff  had  title  to  the  whole  prem- 
ises. 

W.  e/.  SUlia,  for  applt. 

Z.  Vameyj  for  respt. 

Uddy  Error.  The  possession  of  a 
co-tenant  is  presumptively  not  ad- 
verse. Full  possession  by  a  tenant 
in  common  will  not^^  ae  constitute 
adverse  possession.  There  must  be 
an  open  claim  of  exclusive  right,  a 


denial  of  title,  a  refusal  to  account 
Exclusion  of  a  co-tenant  has  been  held 
sufficient.  But  in  this  case  tlie  deed 
under  which  plaintiff  claims  is  only 
of  one*half.  That  characterizes  the 
possession.  The  co-tenant  may  have 
been  willing  that  the  lot  should  be 
occupied  by  a  sch<x)l-house.  When 
the  district  sold  the  premises  and  the 
purchaser  began  to  assert  a  right  to 
the  whole,  the  co-tenant  resisted  tlie 
claim  and  asserted  his  right  The 
district  had  enjoyed  a  sole  possession, 
but  all  the  circumstances  show  that  it 
had  not  made  a  notorious  claim  to  the 
whole  title. 

Judgment  reversed,  new  trial 
granted,  reference  discharged,  costs 
to  abide  the  event 

Opinion  by  Learned^  P.  «7.  / 
Boardraan  and  BockeSy  JJ,^  concur. 


NEGLIGENCE. 

N.   T.  SUPBEMB  COUBT.   GeNERAL 

Term.    Third  Deft. 

Manning  R   Eoll,  respt.y  v.  The 
Northern  Central  RR  Co.,  applt 

Decided  November,  1878. 

In  using  the  track  of  a  railroad  company  in 
the  performance  of  hia  duty,  an  employee  of 
the  company  is  bound  to  conform  to  the 
rales  prescribed  by  his  company,  and  has  a 
right  to  sot  upon  the  presumption  that  the 
other  employees  of  snch  company,  or  thos^ 
who  ran  trains  upon  its  tracks  by  its  per- 
mission, will  conform  to  snch  rales;  and 
where  the  companies  so  using  the  track 
ha^e  customarily  given  the  statutory  sig- 
nals he  has  a  right  to  assume  that  such 
signals  will  be  given. 

One  who^  by  negligence,  has  placed  another 
in  snch  a  situation  that  he  must  adopt  a 
perilous  altemativCf  is  responsible,  although 
the  other  party's  act  in  the  emergency  was 
the  direct  and  immediate  cause  of  his  in- 
jury. 

The  same  degree  of  care  is  not  required  from 
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an  employee  engaged  in  his  duty  npon  the 
track  that  is  required  from  a  person  cross- 
ing  the  track  or  from  one  not  an  employee 
going  upon  the  track  for  any  purpose. 
Plaintiff,  an  employee  of  the  Erie  Bailroad 
Gompany,  was  loading  a  hand-car  in  the 
city  of  Elmira  with  paints,  <&a,  to  be  used 
in  his  work,  when  he  discovered  one  of  de- 
fendants* trains  a  short  distance  off,  rapidly 
backing  toward  him  on  its  way  to  the  Erie 
depot  to  obtain  passengers,  without  giving 
the  statutoxy  signals.  Plaintiff  then  en- 
deavored to  remove  the  hand-oar  from  the 
track,  and  while  so  doing  was  struck  by  the 
train,  and  injured.  UM^  That  he  was 
not  guilty  of  contributoxy  negligence ;  that 
he  was  justified  in  acting  as  he  did  to  save 
the  life  of  one  or  more  persons  upon  the 
train,  not  in  view  but  known  to  be  on  Euch 
train,  by  preventing  the  train  from  being 
thrown  from  the  track. 

This  is  an  appeal  by  defendant 
from  a  judgmont  entered  upon  the 
verdict  of  a  jury  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  defendant  and  the  Erie  Rail- 
road Company  occupy  and.  start  their 
trains  from  the  same  depot  in  the 
city  of  Elmira. 

13y  means  of  a  third  rail  defend- 
ant runs  its  trains  from  the  track 
of  the  Erie  Itailroad  Company,  from 
said  depot,  south  to  "  the  junction," 
where  defendant's  road  branches  off. 

About  eighty  rods  south  of  the  de- 
pot the  Erie  track  crosses  the  Che- 
mung River,  and  about  eighty  rods 
south  of  the  river  is  the  junction  be- 
fore mentioned. 

Between  the  junction  and  tlie 
bridge  there  are  five  streets  crossing 
the  track,  all  within  the  city  limits; 
the  junction  is  just  outside  the  city 
limits. 

Defendant's  trains  are  made  up  at 
its  shops,  a  quarter  of  a  mile  south 
of  the  junction,  and  backed  over 
upon  the  Erie  Road  to  the  depot,  to 
take  On  passengers. 


Just  south  of  the  bridge  the  Erie 
Company  had  a  shanty,  in  which  were 
stored  paints  and  materials  used  by 
the  painter  in  the  employ  of  that 
company. 

Plaintiff  was  foreman  painter  on 
the  Erie  Road,  had  a  hand-car  for  his 
use,  was  furnished  with  switch  keys^ 
and  it  was  his  right  and  custom  to 
occupy  tlie  Erie  track,  at  all  times 
and  places,  with  his  hand-car,  and  to 
stop  trains,  if  necessary,  the  trains 
being  signalled  by  a  motion  of  the 
hand,  the  swinging  of  a  hat,  or  any 
signal  of  danger. 

On  the  morning  of  March  8,  1875, 
plaintiff  was  going,  by  order,  to  paint 
certain  bridges,  and  pix>cceded  with 
his  hand-car  and  gang  to  the  shanty 
afoi*esaid  to  get  paint,  &c.  Plaintiff 
was  in  a  hurry ;  plaintiff  did  not 
know  the  time  that  defendant's  train, 
to  leave  the  depot  at  Ehnira  at  8.33 
A.M.,  backed  over,  but  did  know  '^  that 
this  train  was  in  the  habit  of  backing 
over  in  the  morning." 

There  was  no  such  ti*ain  on  the 
time-table  of  either  road.  When 
plaintiff  and  men  reached  the  shanty 
no  train  was  in  sight,  and  the  signal- 
ball  at  the  junction  was  not  up,  to 
indicate  that  defendant's  train  was 
soon  to  back  over  to  the  depot. 

Fi'om  this  point  defendant's  track 
was  visible  only  to  the  junction,  about 
eighty  rods.  Plaintiff  had  pat  part  of 
his  load  upon  the  hand-car  when  de- 
fendant's train  was  discovered  back- 
ing over  within  a  square  and  a  half  or 
two  of  the  shanty.  They  signalled 
the  train  in  various  ways,  bnt  the 
train  did  not  slacken  speed;  when 
plaintiff  said  :  "Men,  let's  get  the  car 
off,"  which  they  attempted  to  do,  and 
had  partly  removed  it  when  tliey  be- 
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came  alarmed  at  the  near  approach 
of  the  train,  and  abandoned  tlie  ef- 
fort, and  attempted  to  get  out  of  the 
way.  The  other  men  escaped ; 
plaintifE  waa  canght  by  the  train, 
crnBly^  under  the  rear  end  of  de- 
fendant's coach,  and  in  that  way  him- 
self  and  the  hand-car  were  shoved 
along  the  track  and  part  way  across 
the  bridge  for  a  distance  of  over  three 
hnndred  feet,  the  train  moving  at  the 
full  speed  af  which  it  had  approacli- 
cd,  until  its  whole  Icngtli  liad  passed 
the  place  of  the  accident.  Both  bones 
of  plaintiffs  right  leg  were  broken  in 
several  places ;  the  knee-joint  crush- 
ed and  broken  ;  his  foot  mashed  and 
broken.  The  injury  to  the  knee-joint 
is  permanent,  and  destroys  its  use ;  this 
leg  by  the  injury  was  made  shorter 
than  tfie  other,  is  well  nigh  wortliless, 
and  will  never  recover  its  use;  he 
will  be  a  cripple  for  life ;  he  can 
only  walk  with  a  cane.  PlaintifE  was 
forty-three  yeara  of  age;  his  trade 
required  him  to  bo  on  ladders  inces- 
santly; he  cannot  now  go  up  and 
down  ladders.  Two  witnesses  testi- 
fied that  if  this  hand-car  had  been 
left  upon  the  track  it  might  have 
tlirown  the  train  ofiF. 

There  was  a  conflict  in  the  evi- 
dence at  the  trial  upon  several  im- 
portant points,  which  bore  upon  the 
question  of  defendant's  negligence. 

Plaintiff  proved  the  published  rules 
of  the  defendants,  which  were  in  force 
at  the  time  of  the  injury  to  plaintiff, 
as  follows : 

Rule  30.  ^'  Each  passenger  train, 
while  running,  must  have  a  bell-cord 
attached  to  the  signal-bell  of  the  en- 
gine, passing  through  or  over  the  en- 
tire length  and  secured  to  the  rear 
end  of  the  train." 


Rule  00.  "The  engine-bell  must 
be  rung  from  a  point  one-quarter  of 
a  mile  from  every  road-crossing,  un- 
til the  road-croBsing  is  passed;  and 
the  whistle  must  be  sounded  at  all 
road-crossings  at  grade  where  whist- 
ling-posts are  placed." 

Rule  93.  "  When  a  train  is  run 
backward  (except  when  shifting  and 
making  up  trains  in  yards),  the  con- 
ductor must  station  himself  on  top  of 
the  rear  car,  or  in  a  position  so  con- 
spicuons  as  to  perceive  the  lirst  sign, 
of  danger,  and  give  immediate  signal 
to  the  engine  man." 

Rule  103.  "  Passenger  trains  shall 
be  drawn,  not  pushed,  except  in  case 
of  accident  or  other  emei^ncy."  -  . . 

Rule  181.  "  When  not  engaged  in 
other  duties,  they  (brakemen)  shall 
stand  at  the  door  of  the  car,  ready  to 
respond  to  the  signal  of  the  engine- 
man  ;  and  they  must  occupy  this  posi- 
tion whether  the  train  is  equipped 
with  air-brakes  or  not" 

Defendant  proved  that  the  brake- 
man  gave  the  signal  to  stop  the  train ; 
that  one  of  the  snaps  or  couplings  of 
the  bell-cord  caught  in  the  tin  roof 
of  one  of  the  cars,  and  thus  prevented 
the  enginemau  from  receiving  the 
signal;  that  the  engineer  could  not 
see  the  ti*ack  in  rear  of  his  train, 
and  did  not  get  any  warning  un- 
til after  the  collision,  when  he  was 
signalled  by  a  bystander.  The  train 
was  running  about  ten  miles  an 
hour. 

The  plaintiff's  evidence  tended  to 
prove  that  the  train  was  being  back- 
ed at  this  speed  across  the  streets,  as 
before  mentioned,  without  any  signal, 
by  whistle  or  bell,  with  no  one  on  the 
lookout  for  signals  ;  that  no  one  was 
on  the  inside  of  the  rear  car,  which 
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was  locked.  Three  of  defendant's 
witnesses  testified  that  they  were  in 
the  rear  car,  and  tried  to  signal  the 
engineer,  as  aforesaid. 

The  Court  submitted  to  the  jury 
the  following  questions : 

1st.  Wliether  the  defendant's  agents 
in  running  the  train  were  guilty  of 
any  negh'gence  which  contributed  to 
the  injury  complained  of. 

2d.  Whether  the  plaintiff  was  free 
from  negligence ;  .  •  .  that  he  had  no 
right  to  hazard  himself  to  save  prop- 
erty ; .  .  •  that  unless  he  believed  he 
could  remove  the  hand-car  from  the 
track  and  did  it  for  the  purpose  of 
saving  human  life  or  some  human 
being  fi-om  injury,  he  was  guilty  of 
negligence;  and  submitted  to  the 
jury  whether  plaintiff  had  reason  to 
believe  that  the  hand-car  would 
throw  the  train  from  the  track  ;  also 
whether  the  plaintiff  knew  that  there 
was  anybody  upon  the  ti*ain  who  was 
likely  to  be  injured  in  consequence 
of  such  an  occurrence. 

Defendant's  counsel  requested  the 
Court  to  charge  the  jury  that  the 
plaintiff  could  not  recover  if  ho  vol- 
untarily placed  himself  in  the  posi- 
tion described,  and  that  plaintiff  was 
not  jnstifiable  in  placing  himself  in  a 
position  of  danger  unless  he  actually 
^aw  some  jpersons  in  i9n7ninent  per- 
sonaZperU,  The  Court  declined  to 
charge  differently  than  above,  and 
defendants  excepted. 

Smithy  Bobertson  <6  Fasaetty  for 
respt. 

George  M.  Dlveriy  for  applt. 
Ifeldy  The  evidence  in  the  case 
was  sufficient  to  justify  the  jury  in 
finding  that  the  defendant's  servants 
were  guilty  of  negligence  in  running 
the  train  at  the  time  and  in  the  man- 


ner   thereby  shown  when    plaintiff 
was  injured. 

The  more  serions  question  in  the 
case  is  whether  the  plaintiff  was 
guilty  .of  such  contributory  negli- 
gence as  prevents  a  recovery  for  the 
injuries  received  by  him. 

Being  an  employee  of  the  Erie 
liailway  Company,  he  had  the  right 
to  go  upon  the  tittck  of  the  company 
to  obtain  and  transport  the  material 
necessary  for  use  in  the  "employment 
in  which  he  was  engaged.  In  using 
the  track  for  that  purpose,  it  was  his 
duty  to  conform  to  the  rules  pre- 
scribed by  his  company;  ....  aud 
he  had  the  right  to  act  upon  the  pre- 
sumption that  the  other  employees  of 
such  company,  or  those  who  run 
trains  upon  its  tracks  by  its  pennis- 
sion,  would  conform  to  such  rules. 
29  N.  Y.,  383;  56  N.  Y.,  124;  17 
Alb.,  L.  J.,  36  ;  2  Keycs,  154. 

If  the  defendant  had  customarily 
given  the  statutory  signals  in  passing 
crossings,  while  running  upon  that 
part  of  the  track,  plaintiff  had  the 
right  to  assume  that  tlie  signals  would 
be  given.  63  N.  Y.,  622 ;  39  N.  Y., 
61 ;  58  N.  Y.,  416 ;  Id.,  451 ;  2  Lan- 
sing,  437.  The  defendant,  by  its 
negligent  act,  having  caused  the  cir- 
cumstances of  peril  and  created  the 
emergency,  are  not  released  from  re- 
sponsibility because  the  plaintiff  did 
not  exercise  the  soundest  discretion 
his  efforts  to  obviate  the  conse- 
quences of  its  fault  When  danger 
is  imminent,  the  law  does  not  de- 
mand that  accuracy  of  judgment  re- 
quired under  other  circumstances. 
The  defendant's  negligence  having 
placed  die  plaintiff  in  such  a  situa- 
tion that  he  must  adopt  a  perilous  al- 
ternative, the  defendant  is  responsi- 
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ble,  althongh  the  plaintiflPB  act  in  the 
emergency  was  the  direct  and  imme- 
diate cause  of  his  injury.  13  Petera, 
181 ;  43  N.  Y.,  502. 

The  justice  at  circuit  seems  to  have 
followed  the  doctrine  of  the  last 
ease  cited. 

It  can  make  no  difference  in  the 
application  of  the  doctrine  laid  down 
in  43  N.  Y.,  502,  whether  the  pai-ty 
acted  to  save  the  life  of  another,  in 
view  upon  a  railroad  track  upon 
which  a  train  was  approaching,  or  to 
save  the  life  of  one  or  more  persons 
upon  a  railroad  train,  not  in  view, 
but  known  to  be  on  such  train,  by 
preventing  the  train  fix>m  being 
thrown  from  the  track. 

We  think  the  Court  properly  re- 
fused to  charge  as  requested  in  these 
particulars.  The  Court  properly  re- 
fused to  charge  that  the  same  degree 
of  care  is  required  from  an  employee 
engaged  in  his  duty  upon  the  track 
that  is  required  from  a  person  crossing 
the  track  or  from  one  not  an  employee 
going  upon  the  track  for  any  purpose. 
6  N.  Y.  S.  C.  (T.  &  C),  500. 

For  the  reasons  before  stated  the 
Court  properly  refused  to  charge  that 
for  the  purposes  of  this  case  it  was 
not  material  whether  the  statutory 
signals  were  given. 

We  think  the  case  was  properly 
submitted  to  the  jury,  and  that  the 
verdict  is  right. 

Judgment  affirmed,  with  costs. 

Opinion  by  Tappan^  J. ;  Learned^ 
P,  Jy  and  Boardmany «/".,  concur. 

TITLE. 
N.  Y.  CoiTRT  OF  Appeaxs. 
Adair,  ex'rx.,  &c.,  et  al.,  respts.y  v. 
Adair  et  al.,  applts. 
Decided  November  12, 1878. 


One  L.  oonveyed  oeriain  premises  to  trastees 
by  deed,  which  contained  a  ooyenant  that 
the  grantees  would  not  "  nae  the  said  prem- 
ises for  any  other  poxpose  than  as  an  onia- 
m^ital  parlc."  In  1858  an. act  was  passed 
incorporating  the  Lelf erts  Park  Associatioo, 
to  which  the  property  was  conveyed  by  the 
trustees  under  the  original  deed.  In  1857, 
by  an  Act  of  the  Legislature,  the  trustees  of 
the  association  were  authorised  to  issue 
bonds  secured  by  mortgage  on  the  premises. 
Default  haying  been  made  in  the  payment 
of  interest,  the  mortgage  was  foreclosed  and 
the  property  sold  to  one  T.,  who  oonreyed 
it  to  one  J.  by  deed  in  fee  simple  absolute. 
J.  sold  a  portion  to  one  P.,  who  oonveyed  to 
plaintiffs'  testator.  In  an  action  to  compel 
defendants  to  take  title  to  this  property  in 
part  payment  of  legacies  given  them  under 
testator's  wiU  and  execute  and  deliver  re- 
leases, Heldy  That  plaintiffB  could  give  a 
good  title  to  the  land  in  question. 

This  was  an  appeal  from  an  order 
of  General  Term,  affirming  an  order 
of  Special  Term  requiring  the  ap- 
pellants to  take  title  to  certain  real 
estate  allotted  to  them,  in  accordance 
with  their  stipulation,  in  part  pay^ 
ment  of  the  several  legacies  given 
them  by  the  will  of  plaintiffs'  testator, 
and  to  execute  and  deliver  releases 
of  such  legacies.  It  appeared  that 
this  land  consisted  of  a  portion  of  a 
square  called  Le£Fei*ts  Park,  in  the 
City  of  Bi-ooklyn,  and  defendants  de- 
clined to  accept  the  conveyances 
tendered  by  plaintiffs  or  to  execute 
the  required  releases,  on  the  ground 
that  plaintiffs  had  not  power  to  con- 
vey a  good  title.  It  appeared  that 
the  land  in  question  was  part  of  a 
larger  tract  which  one  L.  agreed  to 
sell  and  convey  to  G.,  or  to  such  per- 
sons as  he  might  designate,  in  1847. 
The  whole  tract  was  called  Clover 
Hill,  and  G.  made  a  map  of  it,  upon 
which  lots  were  laid  out,  except  the 
square  in  question,  which  was  laid 
out  and  represented  as  an  ornamental 
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park.     L.,  by  dii^ection  of  G.,  con- 
veyed the  lots  on  the  map  to  divers 
individuals    by  deeds,   which,  were 
subject  to  an  annual  payment  of  three 
dollars  on  each  section  of  land  to  G., 
as   trustee,  for  the   improvement  of 
LefFerts  Park.    The  deeds  contained 
no  other  reference  to  said  park  and 
gave  no  special  or  general  rights  to 
the  grantees.      L.  also   executed   to 
four  persons,  designated  by  G.,  a  deed 
of  the  square  called    LefFerts  Park, 
which  recited  the  agreement  between 
L.  and  G.  and  the  conveyance  to  vari- 
ous individuals  of  all  the  lots,  except 
the  park,  subject  to  the  yearly  rent  of 
three  dollars  each,  and  that  G.,  by 
and  with  the  advice  and  consent  of 
the  owners  of  said  lots,  had  appointed 
the.  gran  tees  mentioned  in  the  deed 
to  take  a  conveyance  of  the  park  in 
fee  subject  "  to  the  rights  and  inter- 
ests therein  of  the  several  owners  of 
the  lots,"  &c.    The  deed  contained  a 
covenant  against  nuisances  and  that 
the  grantees  would  not  "  use  the  said 
premises  for  any  other  purpose  than 
as  an  ornamental  park."*     In  1853, 
Chap.   545,   an   act   was   passed   In- 
corporating the  LefFerts  Park  Asso- 
ciation and  directing  the  trustees  to 
whom  it  had  been  conveyed  to  con- 
vey it  to  trustees  therein  named.    A 
conveyance  was  executed  accordingly. 
The  trustees  ran  heavily  in  debt,  and 
in  1857,  Chap.  23,  an  act  was  passed 
amending  the  Act  of  1853,  which  au- 
thorized the  trustees  to  issue  bonds  to 
raise  money  to  pay  the  debt,  secured 
by  mortgage  upon  the  park.     Bonds 
were  issued,  and,  default  in  payment 
of  interest  having  been   made,  they 
were  foreclosed,  and  the  fee  of  the 
park  was  sold  to  T.     In  •an  action 
afterward  instituted  by  T.,  he   was 


declared  to  have  purchased  as  trustee 
for  all  the  bondholders  and  ordered 
to  sell  the  premises  at  public  auction, 
in  parcels  in  his  discretion,  and  upon 
receipt  of  the  money  bid  therefor  to 
execute  and  deliver  deeds.  T.  sold 
the  entire  park  to  J.,  and  conveyed  it 
to  him  by  deed  in  fee  simple  absolate. 
J.  afterward  conveyed  a  portion  to 
one  P.,  who  conveyed  the  same  to 
plaintiflFs'  testator  in  August,  1870. 
Plaintiffs  were  authorized  by  the  will 
of  their  testator  to  execute  deeds  of 
the  real  estate  of  which  he  died 
seized  and  possessed. 

jff.  K  Blair ^  for  applts. 

David  Barnett^  for  respts. 

Jlildy  That  upon  the  facts  proved, 
plaintiffs  can  give  a  good  title  to  de- 
fendants of  the  land  in  question. 

Order  of  General  Term,  afSi-ming 
order  of  Special  Term,  affirmed. 

Per  curiam  opinion.  All  concur, 
except  Folger^ «/.,  dissenting. 

TOWN   BONDING.     VALIDITY 
OF  CURATIVE  STATUTE. 

N.   Y.   SuPBEME  Court.      Geneeux 
Tkbm.     Thibd  Dept. 
Cornelius  A.  J.   Hardenberg,  Sn- 

pervisor,  appU,^    v.  Floyd   S.   Van 

Keuren  et  al.,  respta. 

Decided^  November,  1878. 

Defendants,  who  were  the  railroad  oommiasioa- 
ers  of  the  town  of  Shawang^onk^  under  the 
Act  of  1866  (Chap.  880),  isaued  the  bonds 
of  the  town  before  the  consent  of  the  town 
had  been  obtained.  Their  acts  in  issuing 
said  bonds  were  ratified  and  confirmed  by 
g  2,  Chap.  45,  Laws  of  1868.  In  an  action 
upon  their  official  bond  **for  the  faithfol 
performance  of  their  duties,*'  given  under 
§0  of  the  Act  of  1866,  Hdd,  That  the  Coia- 
tiye  Act  of  1868  was  unauthorised  and  Toid, 
and  that  a  breach  of  the  oondition  of  the 
bond  occurred  when  the  oommissioners  wil* 
fuUy,  fraudulently,  and  ooUuaiTely  issued 
the  bonds  without  the  consent  of  the  town. 
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Appeal  from  an  interlocutory  judg- 
ment entered  at  a  Special  Term, 
overruling  the  plaintiflPs  demurrer  to 
the  fifth  defence  set  up  in  the  answers 
of  the  defendants,  and  also  froui  an 
order  entered  to  the  same  effect. 

The  action  was  brought  on  the 
official  bond  of  two  of  the  defendants 
and  their  deceased  colleague,  as  com- 
missioners of  the  town  of  Shawan- 
gunk,  under  an  act  of  the  Legisla- 
ture authorizing  certain  towns  in  the 
Counties  of  Ulster  and  Orange  to  is- 
sue bonds  and  take  stock  in  the 
Wallkill  Valley  Kailroad,  passed 
May  9,  1866..  (Laws  of  1866,  Ch. 
880.) 

The  bond  was  given  in  pursuance 
of  the  9th  section  of  the  act,  requir- 
ing "  a  bond  in  the  penal  sum  equal 
to  the  amount  to  be  issued  by  said 
towns,"  and  "  conditioned  for  the 
faithful  performance  of  their  duties." 
The  same  section  provides  that  the 
bond  shall  be  deposited  with  the  su- 
pervisor, "  to  be  collected  by  him,  or 
his  successor  in  office,  for  the  use  and 
benefit  of  said  town,  in  case  the  com- 
missioners, or  either  of  them,  are 
guilty  of  such  breach  of  duty  or  mal- 
feasance in  office  as  to  render  said 
bond  collectable." 

The  breach  of  the  bond  assisrned 
in  the  complaint  is  the  wilful,  collu- 
sive, and  fraudulent  issue  of  the  bonds 
of  the  town  of  Shawangunk  by  the 
commissionere,  on  the  2d  or  3d  day 
of  December,  1867,  before  the  con- 
sent of  the  town  had  been  obtained, 
as  required  by  the  proviso  of  the  2d 
section  of  the  Act.  The  defence  de- 
iimrred  to  interposes  an  act  of  the 
Legislatiure,  passed  March  20,  1868 
(Laws  of  1868,  Ch.  46),  and  the  2d 
section  as  a  performance  and  nullifi- 


cation of  the  official  bond  as  to  the 
matters  set  forth  in  the  complaint. 
The  2d  section  of  that  act  is  as  follows : 

"  Section  2.  The  acts  of  the  commis- 
sioners, in  issuing  the  bonds  of  the 
second  election  district  of  the  town 
of  Montgomer}^  in  Orange  County, 
and  of  the  towns  of  Gardiner  and 
Shawangunk,  in  Ulster  County,  in 
aid  of  the  Wallkill  Valley  Railroad, 
are  hei*eby  ratified  and  confirmed." 

The  Court  at  Special  Term  held 
that  by  such  2d  section  of  the  Act 
of  1868  the  acts  of  the  commissionei'S 
in  issuing  the  bonds  were  rendered 
valid,  and  gave  judgment  for  the  de- 
fendants on  the  demurrer.  The 
plaintiff  appealed  to  the  General 
Term. 

/>,  M.  De  Witt,  for  applt. 

Winfield,  Leedd,  cfe  Morse,  W.  L. 
Snyder,  and  K  L.  Wesibrook,  for 
respts. 

Held,  That  the  Legislature  could 
not  authorize  the  issuinor  of  the  bonds 
without  the  consent  of  the  town  duly 
given.  That  such  consent  was  not 
duly  given  by  the  issuing  of  the 
bonds  by  the  commissioners.  And 
that  if  the  Legislature  had  no  power 
to  authorize  the  issuing  of  the  bonds 
without  the  consent  of  the  town,  it 
was  equally  impotent  to  pass  the 
affirmatory  Act  of  1868 ;  that  the 
Curative  Act  of  1868  was,  and  is, 
unauthorized  and  void,  hence  value* 
less  as  a  defence  to  an  action  upon 
the  official  bond  of  the  town  com- 
missioners for  breach  of  duty ;  that 
a  breach  of  the  condition  of  the  bond 
occurred  when  the  commissioners 
wilfully,  fraudulently,  and  coUu- 
sively  issued  the  bonds  of  the  town 
without  the  consent  of  the  town,  as  re- 
quii'ed  by  the  statute. 
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.  Orderand  judgment  reversed,  with 
ooetB,  aod  judgment  ordered  for  the 
plaintiff  on  the  demurrer. 

Opinions  by  BockeSy  J.^  and 
Zeamedy  P.  J. ;  BoardmaUy  t/".,  con- 
curring in  result. 


GUARANTY  OF  COLLECTION. 

SuPBEicE  Court  of  Michigan. 
John  iiosman  v.  Ilealey  C.  Akeley. 
Decided  October,  1878. 

A  suit  upon  a  gnarantj  of  ooUeotion  of  a  note 
cannot  be  maintained  against  the  guarantor 
until  legal  proceedings,  diligently  pursued, 
ha^e  failed  to  result  in  coUection.  The  in- 
aolyency  of  the  maker  does  not  excuse  the 
neglect  to  take  proceedings  for  collection. 

The  suit  was  bi-ought  on  the  guar- 
anty by  the  defendant  of  the  collec- 
tion of  a  note  made  by  one  Keeler. 
Tlie  form  of  the  guai-anty  is  not 
given,  but  the  allegation  in  the  dec- 
laration is  that  the  defendant,  "  for  a 
valuable  consideration  to  him  in  hand 
paid,  by  a  guaranty  in  writing  in- 
dorsed upon  said  note  and  signed  by 
said  defendant,  did  guarantee  to  said 
plaintiff  the  collection  of  said  note." 
It  is  then  averred  that  at  the  time  the 
note  became  due  and  payable  the 
said  Keeler  was,  and  ever  since  has 
been,  "  pecuniarily  irresponsible  and 
insolvent,"  by  reason  whereof  the 
said  note,  "at  the  titne  when  the 
same  became  due  and  payable,  was, 
and  ever  since  has  been,  and  now  is, 
uncollectable,"  and  that  "the  same 
was  duly  presented  for  payment,  and 
payment  refused." 

The  counts  of  the  declaration  con- 
taining these  averments  wore  de- 
muiTed  to,  and  the  demurrer  sus- 
tained. 

Rddy  No  error ;  that  in  fixing  lia- 
bility on  such  a  guaranty,  the  only 


evidence  that  the  note  is  uncollect- 
able  is  the  failure  of  legal  proceed- 
ings, diligently  pursued,  to  result  in 
collection.  19  Johns.,  69;  4  Cow., 
173 ;  6  Cow.,  624 ;  11  Wend.,  100 ; 
13  Wend.,  543 ;  14  Wend.,  231 ;  2 
Hill,  139 ;  40  N.  Y.,  181 ;  4  Wis., 
190;  13  Wis.,  670;  13  Wis.,  557; 
29  Wis.,  649 ;  4  J.  J.  Marsh,  71 ;  35 
Texas,  763 ;  10  Iowa,  193 ;  4  McLean, 
581 ;  and  the  fact  that  the  maker  of 
the  note  was  pecuniarily  irresponsi- 
ble and  insolvent,  does  not  excuse 
the  neglect  to  take  proceedings  at 
law  for  collection. 

The  undertaking  that  a  note  is  col- 
lectable means  that  if  proceedings  for 
collection  are  diligently  prosecuted  at 
law,  they  shall  result  in  collection. 
It  does  not  mean  that  the  maker  of 
the  note  is  responsible,  but  that  the 
debt  shall  be  collected  if  the  proper 
steps  are  proinptly  taken  for  the  pur- 
pose. 

The  demurrer  was  to  two  counts  of 
the  declaration,  while  an  issue  of  fact 
upon  other  counts  was  pending.  The 
Court  sustained  the  demurrer,  and 
rendered  final  judgment  on  the  whole 
record. 

HeJdy  Error. 

Judgment  reversed  on  account  of 
this  error,  and  record  remanded. 

Opinion  by  Cooleyy «/. 


FIRE    INSURANCE. 
SuPBSME  Court  of  Pennsylvaitia. 

The  Manufacturei-s  and  Merchants' 
Ins.  Co.,  plff'  in  errors  v.  J.  R.  Kun- 
kle. 

Decided  November  11, 1878. 

Where  a  policy  proTides  that  it  ahaU  be  void 
in  case  the  risk  is  increased  without  the 
consent  of  the  company,  an  increase  in  the 
risk  without  such  consent  wiU  a^oid  the 
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polioj,  althongh  the  fire  waa  not  oaiued  by 
miob.  increased  risk. 

Action  on  a  policy  of  insurance. 

One  of  the  covenants  of  the  policy 
was: 

**  Tliat  if  the  premises  above  men- 
tioned shall,  at  any  time  when  such 
fire  shall  happen,  be,  in  whole  or  in 
part,  occupied  for  purposes  considered 
more  hazardous,  in  the  printed  con- 
ditions hereunto  annexed,  than  at  the 
time  of  making  such  insurance,  un- 
less liberty  so  to  occupy  them  be  ex- 
pressly stipulated  for  herein,  this 
policy,  and  every  clause,  article,  and 
thing  herein  contained  shall  be  void 
tod  of  no  effect." 

One  of  the  conditions  was : 

"  If  the  risk  shall  be  increased  by 
any  means  whatever,  with  the  knowl- 
edge of  the  assured,  during  the  con- 
tinuance of  the  insurance,*  and  notice 
thereof  be  not  given  to  the  company, 
and  such  increased  risk  be  allowed 
and  endorsed  thereon,  this  policy  shall 
be  of  no  force." 

When  the  insurance  was  effected 
the  house  was  occupied  as  a  dwelling 
and  store,  but  afterward,  in  May, 
1875,  the  plaintiff  put  a  tin  shop  in 
one  room  of  the  house.  No  permis- 
sion was  given  by  the  company  de- 
fendant, nor  any  application  made  to 
it  for  leave  to  put  in  the  tin  shop, 
nor  any  additional  premium  offered 
for  tlie  greater  hazard.  The  tin  shop 
remained  in  the  building  till  the  fire 
occurred,  but  its  use  as  such  had  been 
abandoned  about  two  days  before  the 
fire. 

The  Court  read  to  the  jury  the  first 
of  the  above  covenants,  and  instructed 
them,  in  substance,  that,  although  the 
tin  shop  remained  there  at  the  time 
of  the  fire,  if  it  was  not  in  use  at 

YoL  7— 5a  32. 


that  time  it  would  not  avoid  the 
policy. 

Verdict  and  judgment  for  the  plain- 
tiff. 

Bddy  That  it  was  error  to  submit 
the  question,  "Was  it  used  at  or  im- 
mediately before  the  fire?"  The 
jury  should  have  been  instructed  that 
if  the  plaintiff  knowingly  increased 
the  risk,  or  permitted  it  to  be  done, 
although  no  work  had  been  done  in 
the  shop  for  a  few  days,  he  could  not 
recover. 

If  the  risk  be  increased  against  a 
provision  which  declares  such  increase 
shall  annul  the  policy,  the  assurer  is 
absolved  from  the  contract.  30  P. 
F.  Smith,  407 ;  8  Id.,  443.  This  rule 
is  settled  by  numerous  decisions,  and 
operates  though  the  tire  was  not 
caused  by  the  increased  risk. 

Judgment  reversed,  and  a  venire 
facias  de  novo  awarded. 

Opinion  by  Trunkey^  J. 


PRACTICE.    EASEMENT. 
N".   Y.   Supreme   Court.     General 
Term.     Third  Dept. 
R.  Halsted  Ward,  reapt,^  v.  Mat- 
thew B.  Warren  et  al.,  aj>plts. 
Decided  November,  1878. 

Where,  in  an  equity  case,  no  motion  is  made 
by  the  unsucoeesful  party,  upon  the  judge's 
minutes  or  otherwise,  for  a  new  trial  of  the 
special  issues  of  fact  submitted  to  the  jury, 
he  will  be  deemed  to  have  acquiesced  in  the 
verdict  of  the  jury  upon  such  issues,  and  the 
same  cannot  be  questioned  on  appeal. 

In  an  action  brought  to  compel  defendants  to 
remove  a  building  so  placed  as  to  close  up 
an  alleyway,  and  to  perpetually  enjoin  them 
from  obstructing  such  alley,  it  was  proved 
and  found  that  plaintiff  and  his  predecessors 
in  title  had  had  exclusive  occupation  and 
use  of  the  alley  for  more  than  twenty  years 
prior  to  its  obstruction  by  defendants ;  that 
each  use  was  known  to  defendants  and  their 
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predecessors  in  title,  and  that  dnring  that 
period  defendants  were  not  in  law  disabled 
from  resisting  the  claim  of  plaintiff  and  his 
grantors  to  the  right  of  way.  Hdd,  That 
the  use  of  the  alleyway  for  so  great  a  lei^[th 
of  time  unchallenged  raised  a  presnmption 
of  a  grant  of  a  right  oommensorable  with 
the  use. 

Appeal  from  a  judgment  of  a  Spe- 
cial Term,  establishing  the  right  of  the 
plaintiflP  to  an  alleyway  between  his 
premises  and  a  house  owned  by  the 
defendants,  and  directing  the  latter 
to  remove  a  building  bo  placed  as  to 
close  up  said  alleyway,  and  perpetu- 
ally enjoining  them  from  obstructing 
Buch  allev. 

This  being  an  equity  case,  certain 
specific  questions  of  fact  were  sub- 
mitted to  the  jury  by  the  Court,  as  a 
Bubstitute  for  feigned  issues.  The 
verdict  of  the  jury  was  to  the  effect : 
1,  that  the  plaintiff  and  his  prede- 
cessors in  title  had  had  the  exclusive 
possession  and  occupancy  of  the  alley 
in  question  for  a  period  of  forty-eight 
yeai-s ;  2,  that  such  possession  and 
occupancy  were  with  the  knowledge 
of  the  defendants,  and  of  each  of 
them ;  and  3,  that  while  the  trustees 
and  executoi-s  of  Nathan  Warren,  Se- 
nior, had  title,  which  was  prior  to  the 
conveyance  to  the  defendants  in  1846, 
they  also  had  notice  of  the  adverse 
use. 

It  was  proved  on  the  trial,  and 
found  by  the  judge,  that  the  plaintiff 
and  his  predeces8oi*s  in  title  had  had 
the  exclusive  occupation  and  use  of 
ilie  alley  for  more  than  twenty  years 
j)rior  to  its  disturbance  by  the  defend- 
iints.  Such  use  commenced  prior  to 
ilie  purchase  or  occupation  by  the  de- 
fendants, was  open,  notorious,  and 
continuous,  and  known  to  the  de- 
iendauts  and  their  predecessors   in  | 


title  of  their  lot,  and  dnring  the  pe- 
riod of  such  occupation  the  defend- 
ants were  not  in  law  disabled  from 
resisting  the  claim  of  the  plaintiff  and 
his  grantors  to  the  right  of  way. 

At  the  close  of  the  trial  there  was 
no  motion  made  by  the  defendants 
for  a  new  trial  upon  the  judge's  min- 
utes of  the  special  issues  of  fact  sub- 
mitted to  the  jury;  neither  did  the 
defendants  afterwards  move  for  a 
new  trial  of  said  issues  upon  a  case 
or  case  and  exceptions  at  Special 
Term ;  but  at  the  close  of  the  trial 
of  the  special  issues  the  defendanta 
moved  to  dismiss  the  complaint,  w^hich 
motion  was  denied. 

IS.  Coweriy  for  applts. 

Jos.  Lansing^  for  respt 

Hddy  That  no  motion  for  a  new 
trial  having  been  made  on  the  judge's 
minutes  or  otherwise,  the  defendants 
must  be  deemed  to  have  acquiesced  in 
the  verdict  of  the  jury  upon  the  ques- 
tions of  fact  submitted  to  them,  and 
the  same  could  not  be  questioned  on 
appeal ;  that  upon,  the  facts  found  by 
the  verdict,  and  those  found  by  the 
judge,  the  judgment  awarded  was 
well  supported,  both  in  fact  and  in 
law ;  that  the  exclusive  use  and  occu- 
pation of  the  alleyway  by  the  plain- 
tiff and  his  predecessors  in  title  for 
so  great  a  length  of  time  unchal- 
lenged raised  a  presumption  of  a 
grant  of  a  right  commensurable  with 
the  use. 

Judgment  affirmed,  with  costs. 

Opinion  by  BockeSy  J.  /  Learned^ 
P.  e/.,  and  Board/man^  «/.,  concur- 
ring. 
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JUDGMENTS,     JOINT     AND 

SE7EEAL.    IRREGULARITY. 

LIMITATION. 

N.  Y.   Common    Pleas.      General 

Term. 

The  Jadd  Linseed  and  Sperm  Oil 
Co.,  reypt.y  V.  Hubbell,  appU, 

Decided  January  6, 1879. 

In  an  action  agauut  defendants  for  a  joint  in- 
debtedness the  judgment  mast  be  entered 
against  them  jointly  and  not  separately 
against  each  defendant. 

In  such  an  action,  where  one  defendant  allows 
default  and  the  other  defends  and  reduces 
the  amount  claimed,  judgment  should  be 
entered  against  both  for  the  reduced 
amount. 

Where  a  judgment  is  entered  without  author- 
ity, the  time  to  move  to  vacate  it  or  to  cor- 
rect it  is  not  limited  to  one  year  under  the 
statute  relating  to  irregularity. 

This  action  was  commenced  against 
defendants  Hubbell  and  Taylor,  in 
May,  1868,  to  charge  them,  as  part- 
ners, for  a  balance  of  $31,092.20  due 
to  plaintiff  as  cash  advances  to  defend- 
ants. Hubbell  appeared  in  the  action, 
but  failed  to  answer.  This  default  oc- 
curred June  14,  1868.  Taylor  ap- 
peared by  other  attorneys  and  an- 
swered, denying  the  co-partnership, 
and  averring  a  mere  joint  interest 
with  Hubbell  and  certain  special 
adventures,  and  alleging  that  the 
transactions  between  plaintiff  and 
Hubbell  set  forth  in  the  complaint 
were  had  on  the  separate  account  of 
the  latter,  and  were  unauthorized  by 
Taylor,  and  that  the  limits  of  the  spe- 
cial partnership  were  known  to  plain- 
tiff. This  answer  also  set  up  a  coun- 
terclaim against  plaintiff  on  the  joint 
account  of  defendants.  The  issues 
were  referred  on  December  14, 1868. 
The  referee  reported  on  February  16, 
1872,  in  favor  of  plaintiff   against 


Taylor,  finding  that  the  advances 
were  made  by  plaintiff  to  Hubbell, 
and  were  used  by  him  for  the  benefit 
of  defendant's  joint  account,  and  that 
Taylor  was  liable  to  plaintiff  there- 
for jointly  and  severally  with  Hub- 
bell. A  judgment  was  entered  on 
April  27, 1872,  against  Hubbell  by 
default  for  $40,921.72,  the  amount 
claimed  in  the  summons  with  inter- 
est and  costs  on  default,  and  one 
against  Taylor  on  the  referee's  report 
for  $40,492.90  and  $2,927.87  costs, 
the  damages  being  about  $500  less 
than  against  Hubbell. 

A  motion  was  made  by  Hubbell  in 
January,  1877,  to  vacate  or  to  amend 
the  said  judgment,  because  it  appeared 
to  be  a  several  and  not  a  joint  judg- 
ment.    The  motion  was  denied. 

Oeo.  IL  Forster^  for  applt. 

Joseph  II.  Choate^  for  respt. 

Heldy  That  the  judgment  was 
erroneously  entered  up  as  a  separate 
j  udgment  against  Hubbell,  when  what 
should  have  been  entered  was  a  judg- 
ment jointly  against  both  for  the 
amount  found  by  the  referee  to  be 
due.  It  was  obviously  wrong  to 
award  different  amounts  of  damages 
ao:ain8t  the  defendants  in  such  case. 
Apart  from  the  irregularity  of  enter- 
ing a  separate  judgment  against  each 
defendant,  there  was  the  unauthorized 
act  of  entering  judgment  against  one 
of  the  defendants  for  a  larger  sum 
than  the  plaintiff  was  entitled  to  re- 
cover. If  joint  contractors  are  sued, 
and  one  makes  default  while  the 
other  appears  and  joins  issue  without 
pleading  any  defence  purely  pei-son- 
al  to  himself,  no  larger  recovery  can 
be  had  against  the  party  in  default 
than  against  the  party  who  answered, 
and  the  reduction  of  the  plaintiff's 
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damages  effected  by  one  of  the  de- 
fendants enures  to  the  benefit  of  the 
other.  The  right  of  the  defendant 
in  default  to  the  advantage  of  any  de- 
fence not  personal  to  the  other  joint 
contractor  is  absolute.  The  entry  of 
the  judgment  against  Hubbell  in  this 
case  was  something  more  than  a  mere 
irregularity,  which  is  only  the  want  of 
adherence  to  some  prescribed  mode 
of  proceeding.  Tidd's  Practice,  501. 
There  is  a  distinction  between  irreg- 
ular judgments  and  unauthorized 
judgments,  Simonson  v.  Blake,  20 
How.,  484 ;  and  this  one  is  unauthor- 
ized. The  short  Statute  of  Limitations 
of  one  year  applies  to  irregular  judg- 
ments, 2  R.  S.,  359,  and  is  no  answer  to 
this  motion.  It  may  be  that  a  delay 
of  two  years  in  moving  to  correct  a 
judgment  erroneous  in  amount 
would  be  unreasonable  and  be  de- 
nied because  of  laches ;  but  a  good 
reason  has  been  shown  for  the  delay 
of  nearly  five  years  in  this  case. 

The  order  denying  the  motion  at 
Special  Term  reversed,  with  costs  and 
disbursements. 

Concurring  opinions  by  Dahfy  C. 
c7.,  and  Van  Iloeseny  J.  Dissenting 
opinion  by  J.  K  Daly^  J. 


MARINE   COLLISION.    NEGLI- 
GENCE. 

N.  Y.  CoiTET  OF  Appraxs. 

Cooper,  adm'rx,  &c.,  respt.y  v.  The 
Eastern  Transportation  Line  et  al., 
applts. 

Decided  November  12, 1878. 

A  blind  adherence  to  the  rales  of  navigation 
is  not  required  hj  the  roles  themselves,  and 
care  and  diligence  should  be  used  in  deter- 

*  mining  in  a  given  case  whether  thej  should 

'  be  striotlj  pursued. 


While  the  rule  is  that  yessels  meeting  "head 
on  **  should  pass  to  the  ri^t,  care  must  be 
exercised  to  determine  whether  this  is  safe 
and  proper ;  and  if  one  steamer  signals  to 
that  effect,  the  other  must  also  exercise 
due  care  in  deciding  whether  it  is  safe  and 
proper  to  do  so. 

It  is  not  per  $6  negligent  for  one  steamer  on 
meeting  another  to  change  the  direction  of 
passing  from  right  to  left ;  it  must  depend 
on  the  circumstances  of  each  case. 

Tliis  action  was  broaght  to  recover 
damages  for  the  death  of  plaintiff's 
intestate,  his  wife,  cansed  by  a  colli- 
sion between  two  steam  tugs,  one  of 
which  was  towing  the  boat  of  which 
plaintiff  was  master,  and  on  board  of 
which  he  had  his  wife  and  children. 
The  Court  charged  in  substance  that 
the  respective  managers  of  the  two 
tugs  were  bound  to  exercise  proper 
care  and  diligence  in  the  management 
of  their  vessels,  whether  such  care  h>- 
quired  an  observance  of  or  departure 
from  the  general  rules  of  navigation, 
and  irrespective  of  the  effect  of  their 
force,  if  the  contest  was  between 
themselves. 

liobert  D.  Benedict^  for  applts. 

Eraatus  Gooke^  for  respt 

Held^  no  error;  that  a  blind  ad- 
herence to  the  rules  is  not  required 
by  the  rales  themselves,  and  care  and 
diligence  should  be  used  in  determin- 
ing whether  in  a  given  case  they 
should  be  strictly  pursued. 

While  the  rule  is,  that  vessels 
meeting  ^'  head  on  "  should  pass  to 
the  right,  care  must  be  exercised  to 
determine  whether  this  is  safe  and 
proper,  and  if  one  steamer  signals  to 
that  effect,  the  other  must  also  exer- 
cise due  care  in  deciding  whether  it 
is  safe  and  proper  to  do  so. 

It  is  not  per  se  negligent  for  one 
steamer  on  meeting  another  to  change 
the  direction  of  passing  from  right  to 
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left;  it  must  depend  npon  the  cir- 
camstances  of  each  case. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Churchy  Ch.  J.  All 
concur,  except  Hand^  J.^  and  MiUer 
and  Early  JJ,^  absent. 


MORTGAGE.    ESTOPPEL. 
N.  T.   SuPBEKB    Court.     General 
TsRSf.    Third  Dkpt. 
Louisa  D.  Haile,  respL^  v.  Elsie  L. 
Nichols  et  al.,  impPd,  appUs. 
Decided  November,  1878. 

The  defendant,  Silas  W.  Gregory,  gave  a 
mortgage  to  his  father,  who  assigned  it  to 
the  plaintiff.  After  the  assignment  Silas 
conveyed  the  premises  covered  by  the  mort- 
gage  to  the  defendants,  Nichols  and  Lynde, 
with  covenants  of  warranty  except  as 
against  certain  mortgages  referred  to  in  an 
agreement  between  the  parties  bearing  even 
date  with  the  deed.  By  that  agreement 
Nichols  and  Lynde,  among  other  things, 
agreed  to  pay  the  amounts  remaining  un- 
paid upon  this  mortgage,  and  another  col- 
lateral thereto.  This  action  is  to  foreclose 
the  mortgage,  and  Nichols  and  Lynde  defend 
on  the  ground  that  it  had  been  paid  by 
Silas  W.  Gregory  before  its  assignment  to 
plaintiff.  Hdd^  That  they  are  estopped  by 
the  deed  and  agreement  from  denying  their 
liability. 

Appeal  from  a  judgment  in  favor 
of  plaintiif  entered  npon  the  report 
of  a  l^f  eree. 

By  the  agreement  referred  to  above 
as  accompanying  the  deed,  Gregory 
was  among  other  things  to  convey 
the  premises  to  Nichols  and  Lynde, 
who  agreed  to  pay  "  the  amounts  re- 
maining unpaid  upon  the  following 
mortgages  .  .  .  3d.  A  mortgage  exe- 
cuted by  Silas  W.  Gregory  to  Noyes 
P.  Gregory,  dated  on  or  about  the 
2d  of  January,  1865  (the  mortgage  in 
suit),  now  owned  by  Mrs.  Louisa  D. 


Haile.  4th.  A  mortgage  lately  exe- 
cuted by  said  Silas  W.  Gregory  to 
said  Louisa  D.  Haile  on  additional 
property,  and  which  she  holds  as  col* 
lateral  to  the  above-mentioned  mort* 
gage  of  January  2,  1865."  Gregory, 
Nichols  and  Lynde  wei-e  paiiners 
composing  the  firm  of  S.  W.  Gregory 
&  Co.,  and  this  agreement  and  the 
deed  accompanying  it  were  executed 
for  the  purpose  of  closing^up  the  part- 
nership affairs.  Plaintiff  is  the 
daughter  of  Noyes  P.  Gregory,  tlie 
mortgagee.  The  assignment  was 
made  to  her,  as  she  testifies,  to  pay 
her  for  taking  care  of  him,  and  to 
furnish  her  the  means  of  doing  so. 
Defendants,  Nichols  and  Lynde,  now 
claim  that  the  mortgage  was  paid  up 
and  so  considered  and  treated  by 
both  mortgagor  and  mortgagee  be- 
fore its  assignment  to  plaintiff ;  that 
plaintiff  knew  this,  and  that  the  trans- 
fer was  made  with  intent  to  cheat 
and  defraud  these  defendants. 

Beckwiths  <&  jReillt/j  for  applts. 

Palmer,  Weed  db  Smithy  for  respt. 

Held,  That  the  weight  of  evidence 
sustains  the  finding  of  the  referee 
that  the  mortgage  has  not  been  paid 
in  whole  or  in  part  A  reference  to 
the  collateral  mortgage  referred  to 
in  the  agreement  would  have  shown 
defendants  the  extent  of  their  liabili- 
ty, and  tliey  must,  therefore,  have  con- 
tracted with  reference  thereto. 
Property  was  put  into  the  hands  of 
the  defendants  to  enable  them  to 
make  payment,  and  they  cannot  now 
resist  such  payment  on  any  specula- 
tive theories  as  to  the  rights  of  Greg- 
ory, their  grantor.  Nor  can  they  at- 
tack the  consideration  or  validity  of 
the  mortgage  in  plaintifPs  hands,  ex- 
cept so  far  as  it  has  actually  been 
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paid  to  her  or  her  assignor.  When 
Silas  W.  Gregory  transferred  to  de- 
fendants $40,000  worth  of  property, 
and  defendants,  in  consideration 
thereof,  assumed  and  agreed  to  pay 
this  mortgage,  they  are  estopped  from 
denying  their  liability.  It  is  not  ma- 
terial whether  S.  W.  Gregory  owed 
the  plaintiff.  He  conld  have  provid- 
ed for  its  payment  to  any  third  per- 
son, or  a  bank,  and  the  defendants 
could  not  have  resisted  its  payment 
because  Gregory  did  not  owe  the  in- 
dividual or  the  bank.  It  is  defend- 
ant's own  debt  they  are  called  upon 
to  pay,  and  it  is  enough  for  them 
that  they  are  protected  in  paying  it 
in  pursuance  of  their  agreement.  18 
Alb.  Law.  Journal,  303,  and  cases 
cited. 

Judgment  affirmed  with  costs. 

Opinion  by  Boardma/rij  </"./  Learn- 
edy  P.  c/".,  and  BookeSy  e/.,  concur. 


CONTEMPT.    ATTORNEY. 

N.  Y.  CouBT  OF  Appeals. 
Slater,  respt.^  v.    Merritt    et    al., 
ajpj>lt8. 

Decided  November  26, 1878. 

In  a  prooeeding  for  contempt  in  disobeying  an 
injanction,  the  positive  testimony  of  the  de- 
fendants and  their  witnesses  cannot  be  over- 
thrown merely  by  the  proof  of  suspioioas 
oircnmstanoes. 

Defendant  was  enjoined  from  entering  npon 
certain  real  estate.  Certain  of  his  relatives, 
claiming  under  other  rights,  entered  into 
possession  without  any  complicitjy  on  his 
part  or  knowledge  before  such  entzy  was 
made.  Hdd^  Not  sufficient  to  render  de- 
fendant guUt*y  of  contempt. 

IVhen  an  attorney  has  two  clients,  one  of 
whom  is  enjoined,  and  the  other,  in  an  inde- 
pendent position  and  claiming  under  differ- 
ent rights  and  interests,  is  not,  such  attorney 
cannot  ordinarily  be  changed  with  violation 
of  the  injunction  in  advising  or  acting  pro- 
f essionaUy  for  the  latter. 


This  was  an  appeal  from  an  order 
of  General  Term,  affirming  an  order  of 
Special  Term  adjudging  the  appel- 
lants, the  defendant  and  his  attoniej, 
guilty  6f  contempt  in  disobeying  an 
injunction,  and  fining  them  each  $75. 
The  evidence  of  the  defendants  and 
theii*  witnesses  was  positive  that  there 
was  no  violation  of  the  injunction. 
This  evidence  was  uncontradicted, 
but  certain  suspicious  circumstances 
to  the  contrary  were  proved  by  plain- 
tiff. 

Benj.  M,  StiUweUy  for  applts. 

Stephen  U.  Thayer,  for  respL 

Seldy  That  the  positive  testimony 
of  the  defendants  and  their  witnesses 
could  not  be  overtlirown  merely  by 
the  proof  of  suspicious  circumstances. 

Defendant  was  enjoined  by  the  in- 
junction from  entering  upon  certain 
real  estate.  It  appeared  that  certain 
of  his  relatives,  claiming  under  rights 
different  from  those  of  defendant, 
entered  into  possession  of  the  real 
estate  without,  as  the  positive  testi- 
mony of  defendant  and  other  wit- 
nesses showed,  any  complicity  on  his 
part,  or  knowledge  before  the  entry 
was  made. 

Held,  That  this  was  not  sufficient 
to  render  defendant  guilty  of  con- 
tempt. 

When  sA  attorney  has  two  clients, 
one  of  whom  is  enjoined  and  the 
other,  in  an  independent  position  and 
having  or  clainiing  different  rights 
and  interests,  is  not  enjoined,  such  at- 
torney cannot  ordinarily  be  charged 
with  violation  of  the  injunction  in 
advising  or  acting  professionally  for 
the  latter ;  the  fact  that  he  is  enjoined 
as  tlie  attorney  of  the  defendant  could 
not  limit  or  restrain  his  professional 
action  in  behalf  of  others. 
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Order  reversed. 

Opinion  by  Hand^  J.    All  concur, 
except  liapaUOj  e/.,  absent. 


BOUNDARIES. 

N.  Y.  Supreme  Coubt.  Genebal 
Term.    Thibd  Dept. 

Thomas  D.  Williams,  j?^.,  v.  Jno. 
C.  Montgomery,  deft. 

Decided  November,  1878. 

In  an  action  between  adjoining  owners  of  land, 
when  the  bonndary  line  between  them  oomes 
in  question,  and  the  evidenoe  tends  to  show 
that  such  line  had  been  doubtful  and  uncer- 
tain, and  in  dispute  between  the  respective 
grantors  of  the  parties  ;  that  such  grantors 
had  settled  and  fixed  upon  a  boundary  line, 
and  built  a  fence  thereon,  and  severally  oc- 
cupied up  to  such  line  for  a  considerable 
length  of  time,  and  until  after  the  parties 
to  this  action  had  become  the  purchasers 
of  the  property,  it  is  error  in  the  judge  to 
charge  that  if  the  true  line  was  uncertain 
and  the  jury  could  not  from  the  evidence 
determine  where  it  was,  they  might  in  their 
discretion  adopt  the  line  so  agreed  upon, 
but  were  not  bound  to;  and  that  if  they 
could  determine  where  the  true  line  was, 
that  line  should  control  the  verdict,  and  the 
line  agreed  upon  was  of  no  consequence  and 
was  not  binding. 

Motion  for  a  new  trial,  after  a  ver- 
dict in  favor  of  defendant,  on  excep- 
tions ordered  heard  in  the  first  in- 
stance at  the  General  Term. 

Action  of  ejectment  to  recover 
about  6i  acres  of  land.  The  parties 
are  adjoining  owners.  By  their  paper 
titles,  all  of  plaintiff's  land  was  on 
Division  64,  and  all  of  defendants  on 
Division  63  of  a  certain  Great  Lot  36. 
The  boundary  line  between  these 
divisions  was  the  true  line  between 
the  parties.  Plaintiff  claims  that  the 
6i  acres  are  in  Division  64,  while  de- 
fendant denies  this  and  also  sets  up 
adverse  possession.  Much  evidence 
was  given  as  to  the  location  of  the 


line  between  these  divisions.  Evi- 
dence was  also  given  tending  to  show 
that  in  1846-7,  the  boundary  line  be- 
tween the  grantors  of  these  parties 
being  doubtful  and  in  dispute,  said 
grantors  settled  and  fixed  upon  a  line ; 
that  they  built  a  fence  thereon  and 
sevemlly  occupied  up  to  such  line  for 
a  considerable  length  of  time,  and 
until  after  the  parties  hereto  became 
purchasers.  Plaintiff  claims  that  the 
6|>  acres  in  dispute  ai*e  on  his  side  of 
the  fence  so  built  and  agreed  upon  as 
a  line  fence.  The  judge  charged  the 
jury  in  substance  that  if  the  bound- 
ary line  was  uncertain  in  1847,  and 
had  since  continued  to  be  uncertain, 
and  they  could  not  say  from  the  evi- 
dence where  the  true  line  was  to  be 
found  now,  they  might  in  their  dis- 
cretion adopt  the  line  so  agreed  upon 
in  1846-7,  but  that  they  were  liot 
bound  to  so  adopt  it ;  also,  that  if  from 
the  evidence  they  could  find  where 
the  true  line  was  at  the  time  of  the 
trial,  then  the  agreement  of  the  gmnt- 
ors  of  these  parties,  whatever  it  may 
have  been,  was  of  no  consequence  and 
was  not  binding.  The  jury  rendered 
a  verdict  in  favor  of  defendant. 

J.  II.  Mayiiard^  for  plff. 

Wm.  OleasoUy  for  deft. 

Hdd^  That  the  charge  was  errone- 
ous. The  law  seems  to  be  well  settled 
that  adjoining  owners,  under  the  facts 
claimed  to  exist  in  this>c;ase,  may  fix, 
settle,  and  agree  upon  a  division  line 
between  them  which  shall  be  binding 
upon  them  and  their  grantees  if  occu- 
pied and  possessed  by  tliem  up  to 
such  line  and  acquiesced  in  for  a  rea- 
sonable time  thereafter.  32  N.  Y., 
561 ;  16  Wend.,  258  and  note ;  13 
Hun.,  295.  We  suppose  a  valid 
agreement  fixing  the   boundary  line 
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would  become  absolutely  binding 
even  against  the  true  line  if,  at  some 
future  time,  it  could  be  found  with 
certainty.  We  do  not  say  the  bound- 
ary line  between  divisions  63 'and 
64  was  doubtful  or  in  dispute  in  1846, 
or  at  any  time  since«  That  was  a 
question  to  be  determined  by  the 
jury.  So,  too,  of  the  agreement  to 
fix  the  boundary.  If  there  was  none, 
tlien  the  true  line  between  divisions 
63  and  64  will  control  the  respective 
rights  of  the  parties. 

But  the  error  in  the  charge  very 
likely  controlled  the  action  of  the 
jury.  The  result  may  perhaps  be 
right,  but  we  cannot  overlook  the 
possible  wrong  that  may  have  been 
done  to  plaintiff  by  substantially  ig- 
noring his  claim  to  title  founded  on 
the  alleged  agreement 

New  trial  granted. 

Opinion  hy  Boardmariy  J.*  Leam- 
edy  P.  J,y  and  Westbrook, «/".,  concur. 


APPEAL. 

N.  Y.  CotJKT  OF  Appeals. 
Wilson,  respt.y  v.  Palmer,  impl'd, 
&c.,  applt. 

Decided  November  26, 1878. 

A  judgment  of  affirmance  and  for  costs  after 
decision  hj  the  General  Term  was  entered 
August  8,  1877,  and  notioe  was  given  the 
same  day.  The  taxation  of  costs  was  cor- 
rected on  motion  August  30,  1877.  The 
undertaking  on  appeal  from  the  judgment 
of  affirmance  was  not  filed  until  August  80, 
1878.  Heldy  That  as  the  appeal  was  not 
perfected  within  one  year  from  August  8, 
1877,  it  was  too  late ;  that  the  notice  given 
was  sufficient  to  limit  the  time  of  the  ap- 
peal 

This  was  a  motion  to  dismiss  an 
appeal,  upon  tlie  ground  among 
othei*s  that  the  appeal  was  not  per- 
fected in  time.    The  only  judgment 


entered  in  the  action,  after  the  decis- 
ion of  the  General  Term,  was  en- 
tered August  3,  1877«  and  notioe 
thereof  was  given  on  the  same  day- 
The  judgment  was  for  affirmance 
and  for  $96.99  costs.  The  notice 
of  appeal  was  served  January  19, 
1878;  but  no  undertaking  was  filed 
until  August  80, 1878. 

It  did  not  appear  that  that  judg- 
ment was  ever  cancelled  or  actually 
modified.  The  taxation  of  costs  was 
corrected  on  motion  August  30, 1877, 
by  striking  out  the  sum  of  $1.85. 

T,  F.  Jackson^  for  motion. 

Julius  Palmer^  opposed. 

Hdd,  That  as  the  appeal  was  not 
perfected  within  one  year  from  Aug- 
ust 3, 1877,  it  was  too  late  ;  that  no 
other  notice'  than  that  given  was  ne- 
cessary to  limit  the  time  of  appeaL 

Appeal  dismissed. 

Per  curiam  opinion.     All  concar. 


LAECENY.    EVIDENCE. 
N.    Y.    Supreme    Coubt.    General 
Term.    Third  Deft. 
Edward  McNeary,  jt?^.  in  error ^  v. 
The  People,  defts.  in  error. 
Decided  November,  1878. 

On  the  trial  of  an  indictment  for  grand  lar- 
ceny in  stealing  a  steer,  which  it  was  al- 
leged the  prisoner  had  taken  and  slaugh- 
tered in  the  flats  or  meadows  where  it  was 
pastured,  Hdd^  That  declarations  by  the 
prisoner,  to  the  eifect  that  he  had  kiUed  lots 
of  steers  down  on  the  flats  and  strong  them 
up  to  a  tree,  were  admissible. 

Writ  of  error  after  conviction  of 
prisoner  of  grand  larceny  in  the 
Saratoga  Court  of  Sessions. 

The  plaintiff  in  error  and  one 
Mahanney  were  indicted  for  stealing 
a  steer  of  the  valne  of  $35,  one  of  a 
herd  of  thirteen  steers  which  were 
pastared  on  certain  meadows  in  the 
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town  of  Milton,  On  the  trial  of 
McNeary,  his  accomplice  Mahaiiney 
te&tiiied  for  the  people,  giving  the 
details  of  the  seizure  of  the  steer,  and 
its  slaughter  by  them  on  the  mead- 
ows in  a  place  concealed  from  view. 
Other  witnesses  testified  to  facts 
tending  to  corix)boi-ate  Mabauney's 
evidence.  One  Develin  testified  to 
declarations  made  by  McNeary  to 
hira  to  the  effect  that  he,  McNeary, 
had  killed  lots  of  steers  down  on  the 
flats  and  strung  them  ap  to  a  tree. 
This  was  objected  to  as  incompetent, 
as  having  no  relation  to  the  crime 
charged  in  the  indictment,  and  no 
tendency  to  connect  McNeary  with 
it,  or  to  corroborate  the  testimony  of 
Mahanney.  The  objection  was  over- 
ruled and  exception  taken.  This  ex- 
ception raises  the  only  question  to  be 
decided. 

E,  Cowen^  for  plflF.  in  error. 

J.  6'.  Ormabyy  for  the  People. 

Ileldy  That  the  evidence  was  ad- 
missible. It  was  not  evidence  of 
another  and  different  crime  from 
that  for  which  the  prisoner  was 
being  tried.  It  established  by  his 
own  admission  a  knowledge  of  the 
manner  in  which  snch  an  act  could 
be  done,  as  well  as  the  opportunities 
and  facilities  for  doing  it. 

Conviction  and  judgment  afiSrmed. 

Opinion  by  Boardman^  J.; 
Leaamedy  P.  «/^,  and  BockeB^  «/., 
concur. 


ASSESSORS.    NATIONAL 

BANKS.    TAXATION. 

N.  Y.  CouKT  OF  Apficals. 

Williams,  applty  v.  Weaver  et  al., 

retfpts. 

Decided  November  12, 1878. 

kmcmnn  are  noli  individually  liable  to  an 
Vol.  7.— No.  32.  • 


erroneous  assessment,  and  there  is  no  rem- 
edy by  action  against  them.  To  establish 
an  individaai  liability  it  is  necessary  to 
show  not  only  that  the  assessment  was  erro-' 
neons,  but  that  such  assessors  had  no  juris- 
diction  in  laying  the  tax. 

The  provision  of  the  National  Banking  Law, 
which  declares  that  **  the  taxation  shaU  not 
be  at  a  greater  rate  than  is  assessed  upon 
other  .jnoneyed  capital  in  the  hands  of  in- 
dividual citizens,"  requires  simply  that  no 
greater  portion  or  percentage  of  tax  on  the 
yaluation  of  the  shares  shall  be  levied  than 
upon  other  moneyed  taxable  capital  in  the 
hands  of  the  oitizens. 

The  Act  of  Congress  in  relation  to  the  taxa- 
tion of  shares  in  National  Banks  was  not  in- 
tended to  curtail  the  powers  of  the  States  on 
the  subject  of  taxation,  or  to  prohibit  the 
exemption  of  this  particular  kind  of  prop- 
erty, but  to  protect  capital  so  invested  from 
unfavorable  and  unjust  discrimination. 

This  action  was  brought  to  test  the 
validity  of  certain  assessments  made 
in  the  citj  of  Albany,  in  1874,  upon 
the  owners  of  shares  of  the  stock  of  a 
national  bank.  Plaintiff  and  his 
assignors  were  assessed  by  the  de- 
fendants .upon  their  bank  shares  in 
the  sixth  ward  of  said  city  at  their 
par  value,  less  ^  deduction  of  ten  per 
cent,  for  the  assessed  value  of  the 
real  estate  owned  by  the  bank.  No 
inquiry  was  made  by  defendants  as 
to  the  actual  value  of  the  shares. 
The  holders  of  all  tlie  shares  of  banks 
in  the  city  were  assessed  in  1874  in 
the  same  way,  without  regard  to  the 
actual  value. 

Matthew  HaUy  for  applt. 

Rufvs  W.  Peckham,  for  respts. 

ITeldy  That  the  basis  of  assess- 
ment was  erroneous;  that  the  law 
required  that  the  assessment  should 
be  made  on  the  value  of  the  shares,* 
Laws  1866,  Chap.  761 ;  but  that  the 
assessors  were  not  individually  liable 
for  an  erroneous  as^ssment,  and 
thei*e  is  no  remedy  by  action  against 
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them.  In  order  to  establish  an  indi- 
vidual liability  it  would  be  necessary 
to  show  not  only  that  the  assessment 
was  erroneous,  but  that  such  assessora 
}iad  no  jurisdiction  in  laying  the  tax. 

Section  5219  of  the  U.  S.  Eevised 
Statutes,  which  provides  for  the  mode 
of  taxing  bank  shares,  and  declares 
'^  that  the  taxation  shall  not  be  at  a' 
greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands 
of  individual  citizens,  &c.,"  requires 
simply  that  no  greater  portion  or  per- 
centage of  tax  on  the  valuation  of 
the  shares  shall  be  levied  than  upon 
other  moneyed  taxable  capital  in  the 
hands  of  tlie  citizens.  36  N.  Y.,  59; 
4  Wall.,  244,  256. 

Also  heldy  That  the  Act  of  Con- 
gress was  not  intended  to  curtail  the 
powere  of  the  States  on  the  subject 
of  taxation,  or  to  prohibit  the  exemp- 
tion of  this  particular  kind  of  prop- 
erty, but  to  protect  capital  invested 
in  national  banks  under  its  authority 
from  unfavorable  and  unjust  discrim- 
ination by  the  State  ttuthorities,  and 
from  being  taxed  at  a  greater  rate 
than  like  property  similarly  situated. 
6  Otto,  19. 

Judgment  of  General  Terra,  af- 
firming judgment  for  defendants,  af- 
firmed. 

Opinion  by  Miller,  J.    All  concur. 


CERTIORARI 

N.   Y.   Supreme    Court.    General 

Term.    Third  Dept. 

The  People  ex  rel.  Michael  Seery, 

refipt,  V.  The  Board  pf  Police  Com'i-s 

of  Troy,  appit 

Decided  November,  1878. 

The  relator,  who  was  a  member  of  the  Troj 
City  Police,  was  arraigned  before  the  Board 
of  Police  CommisBionezB  on  oral  charges  of 


neglect  of  datj  and  inefficiencj,a&d 
marily  tried  and  dismissed  from  the  f oiroe. 
After  the  expiration  of  two  years,  lack- 
ing three  days,  he  having  in  the  meantime 
been  employed  in  other  oocnpations,  he  .ob- 
tained a  writ  of  oertiorari  for  the  review  of 
the  prooeedings  of  the  Board,  and  on  the 
hearing  at  Special  Term  an  order  was 
granted  reversing  such  proceedings.  Udd, 
That  the  writ  was  improvidently  granted, 
and  that  the  order  mnst  be  rerersed. 

Appeal  by  the  Board  of  Police 
Commissioners  of  the  Troy  City  Po- 
lice from  an  order  reversing  the  pro* 
ceedings  of  the  Board  by  which  the 
relator  was  dismissed  from  the  police 
force. 

The  relator  was  dismissed  May  23, 
1876.  He  went  immediately  into 
other  employment,  and  did  not  apply 
for  the  writ  of  certiorari  until  May 
20, 1878. 
Ji.  A,  Parmenter,  for  applt 
Henry  A,  Merritty  for  respt 
Ildd,  That  the  writ  was  improvi- 
dently granted.  The  allowance  of  a 
writ  of  certiorari  is  in  a  certain  dc- 
gree  discretionary.  It  is  usually  lim- 
ited in  time  by  two  years.  After 
that  it  will  not  be  allowed.  But 
within  this  two  years  the  propriety 
of  allowing  it  will  be  considered,  and 
the  writ  will  be  refused  if,  under  all 
the  circumstances,  public  and  private, 
justice  do  not  require  it  After  rela- 
tor's discharge  he  has  been  engaged 
in  other  employments,  and  has  waited 
for  two  years,  lacking  three  days,  be- 
fore procuring  his  writ  The  action 
under  this  writ  would  only  determine 
whether  he  had  been  properly  dis- 
charged. After  so  long  a  delay  the 
writ  ought  not  to  have  been  granted, 
unless  required  by  some  public  neces- 
sity or  private  interest  beyond  the 
simple  question  whether  relator  shall 
render  services  as  a  patroluuui  or 
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sliall  labor  in  other  employments. 
Certainly  the  public  have  no  snch  in- 
terest in  the  question  as  to  demand 
this  investigation  thix)ugh  the  Courts 
of  this  State.  Nor  is  the  manner  of 
the  relator's  employment,  or  tlie  na- 
ture of  the  services  to  be  rendered, 
or  the  employers  under  whom  the 
same  are  rendered,  of  sufficient  im- 
portance to  justify  judicial  interfer- 
ence after  almost  two  years'  submis- 
sion to  the  aischarge,  and  engagement 
in  other  occupations  with  other  par- 
ties. 

Order  of  Special  Term  reversed 
and  writ  dismissed,  witli  costs  of  ap- 
peal and  Special  Term  against  rela- 
tor. 

Mem.  by  Boardman^  J. 


BAR. 

N.  Y.  CouBT  OF  Appeals. 
Blair,  ajpplty  v.  Bartlett,  respt 
Decided  November  12,  1878. 

A  physician  brought  action  against  his  patient 
in  a  Justice's  Court,  to  recover  for  profes- 
sional services.  The  patient  put  in  an  answer, 
but  afterward  withdrew  it,  and  the  physician 
recovered  judgment.  Udd^  That  the  judg- 
ment was  a  bar  to  an  action  for  malpractice 
in  performing  the  services  for  whioh  such 
judgment  waA  obtained. 

This  action  yvss  bi*onght  against 
defendant  for  malpractice  as  a  phy- 
sician and  snrgeon.  Plaintiff  ob- 
tained a  verdict  for  $1,000.  One  of 
the  .defences  set  up  by  the  answer 
and  urged  at  the  trial  was,  that  de- 
fendant had,  before  the  present  action 
was  commenced,  sued  the  plaintiff  in 
a  Court  of  a  Justice  of  the  Peace  for 
services  rendered  as  a  physician  and 
Burgeon ;  that  plaintiff  appeared  in 
that  Court  and  put  in  an  answer,  but 
afterwards  withdrew  it,  and  did  not 
contest  the  claim.    The  plaintiff  in 


that  action  recovered  a  judgment  for 
the  value  of  his  services,  which  were 
the  same  that  constituted  the  alleged 
malpractice  iu  this  action. 

JI.  V.  Ilowldndj  for  applt. 

Wm,  Porter^  for  rospt. 

Udd^  That  the  question  raised  in 
the  former  action  was  res  adjadioatfh 
and  the  judgmeiit  therein  was  a  bar 
to  this  action.  31  Barb.,  534 ;  41  N. 
Y.,  113 ;  54  Id.,  644 ;  66  Id.,  385  ; 
48  Id.,  676 ;  69  Id.,  143  ;  10  Johns., 
106  ;  44  Barb.,  120;  1  T.R.,  137  ;  1 
M.  &  S.,  234 ;  3  T.  R,  25  ;  15  K  T., 
425,  429 ;  6  Bing.  N.  C,  111 ;  7 
Bing.,  569. 

Order  of  General  Term,  reversing 
judgment  for  plaintiff,  affirmed,  and 
judgment  absolute  for  defendant  ou 
stipulation. 

Opinion  by  Folger^  J.  All  concur, 
except  Miller  and  Earl^  JJ.^  absent. 


CORPORATIONS. 

N".  T.  Supreme  Court.  General 
Term.     Third  Dept. 

Cornelia  Losee  et  al.,  ex'rs,  applts.^ 
V.  Daniel  A.  Bullard,  impl'd,  respt. 

Decided  November,  1878. 

A  judgment  against  a  corporation  is  not  evi- 
dence against  its  trustees  in  an  action  to 
enforce  their  statutory  liability  for  f aUure 
to  file  an  annual  report. 

A  liability  for  a  tort  is  not  a  *'  debt ''  within 
the  meaning  of  this  statute,  (3  B.  S.  735, 
§  12),  which  makes  trustees  liable  for  tho 
debts  of  the  corporation  upon  failure  to  file 
the  report. 

This  action  was  originally  brought 
by  Losee  against  the  respondent  and 
others  to  enforce  their  liability,  un- 
der Laws  of  1840,  Ch.  40,  §  12,  aa 
trustees  of  a  manufacturing  corpor- 
ation organized  under  the  General 
Act  of  1848,  for  a  failure  to  file  an 
annual  report.    It  appeared  that  a 
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boiler  exploded  in  tbe  mill  of  the 
corporation,  damaged  the  property  of 
Losec,  and  he  recovered  a  judgment 
against  the  corporation  for  said  dam- 
ages in  April,  1867.  By  the  failure 
to  iile  said  annual  report  it  was 
claimed  that  the  respondent  became 
liable  to  pay  the  judgment.  Loeee 
died,  and  the  action  was  continued 
by  the  executors.  On  this  trial 
plaintiffs  proved  the  explosion,  the 
injury  to  the  property,'  and  the  re- 
covery of  the  judgment.  They  did 
not  prove  the  amouivt  of  damages,  or 
that  the  explosion  was  due  to  the 
negligence  of  the  corporation. 

The  statute,  3  R.  S.,  735,  §  12, 
concerning  the  filing  of  the  report, 
provides  that  upon  failure  to  do  so 
"  all  tlie  trustees  shall  be  jointly  and 
severally  liable  for  all  the  debts  of 
tiio  company  then  existing,  and  for 
all  that  shall  be  contracted  before 
such  report  shall  be  made." 

The  Circuit  Judge  dismissed  the 
complaint. 

l^ond  i&  Frenchy  for  applts. 

£.  K  BvUardy  for  respt. 

Ileld^  That  the  judgment  recovered 
by  Losee  against  the  corporation  was 
not  evidence  against  the  trustees,  and 
that  as  plaintiffs  failed  to  prove  the 
amount  of  damages,  and  that  the  ex- 
plosion was  the  result  of  negligence 
upon  the  part  of  the  corporation,  no 
cause  of  action  was  made  out  against 
the  corporation  even,  much  less 
against  the  trustees. 

Also  JiMy  That  a  liability  for  a 
tort,  as  in  this  case,  is  not  a  debt 
within  the  meaning  of  the  statute. 
The  statute  is  to  be  construed  strictly. 
A  tort  is  not  contracted ;  for  it  does 
not  grow  out  of  contract.  The  whole 
object  of  the  statute  is  to  protect  those 


voluntarily  dealing  witli  the  corpor- 
ation and  trusting  its  credit:  not  to 
protect  those  injured  by  a  mere  toil 

Judgment  affirmed  with  costs. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  WesATook,  JJ.y  con- 
cur. 


AGREEMENT  TO  DISCHARGE 
INCUMBRANCES.    BAR 

N.      Y.     SUPEKME     COUBT.       GeNEBA^L 

Term.     Second  Dept. 
Peter   A.  H.    Jackson,  respL^  v. 
John  C.  T.  Sraidt,  applt. 

Decided  December,  1878. 

Plaintiff  took  an  absolute  oonveyanoe  of  oer- 
tain  encumbered  property  of  the  defeadant, 
the  consideration  paid  being  the  discbaige 
of  certain  encumbrances  thereon  for  defend- 
ant by  plaintiff.  In  an  action  to  f oredosa 
plaintiff's  interest,  Heid,  That  plaintiff*s  pig- 
ment of  said  encumbrances  was  a  sufficient 
compliance  and  that  he  was  not  bound  to 
have  them  discharged  of  record. 

A  motion  pending  in  another  suit  brought  by 
the  defendant  against  the  plaintiff  to  com- 
pel a  foreclosure  of  the  premises  in  suit  la 
no  bar  to  this  action. 

The  defendant  held  certain  real 
estate  which  was  encnmbered  by  cer- 
tain execntionB  and  a  foreclosure  de- 
cree. Sales  under  such  ezecatibn 
and  decree  had  been  adjourned  from 
time  to  time.  There  were  also  two 
other  mortgages  on  said  property. 

Plaintiff  paid  off  these  liens  for 
the  defendant  and  took  in  considera- 
tion an  absolute  conveyance  of  the 
property  with  an  agreement  to  resell 
to  the  grantor.  After  waiting  in 
vain  for  the  defendant  to  redeem, 
the  plaintiff  commenced  an  action 
for  foreclosure.  The  defendant's  an- 
swer claimed  that  the  consideration 
for  the  conveyance  was  that  the  plain- 
tiff  should   pay  off,  satisfy,  and  dis- 
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charge  the  mortgages  and  judgment 
liens,  and  averred  tliat  the  plaintiff  had 
neither  surrendered  the  mortgages  or 
cancelled  the  records.  The  agreement 
was  as  follows :  I  have  this  day  re- 
ceived from  John  G.  T.  Smidt,  his 
deed  of  conveyance  of  his  pwperty 
at  Nyack,  Kocklattd  County,  beai  ing 
date  1st  of  August,  1S76,  which  deed 
conveys  it  free  f ix>ia  all  encumbran- 
ces and  liens  by  mortgage  and  judg- 
ments, executions  and  charges, 
amounting  to  the  sum  of  $19,500, 
which  I  am  to  pay  and  discharge  as 
consideration  .  for  said  conveyance. 
Dated  August  2,  1876. 

The  plaintiff  did  discharge  the 
same,  and  surrendered  the  bonds, 
moitgages,  and  satisfaction  pieces  at 
the  trial. 

Defendant  also  set  up  as  a  bar  that 
there  was  a  motion  pending  in  an- 
other action  in  which  tlie  defendant 
herein  was  plaintiff  and  the  plaintiff 
herein  defendant,  brought  to  compel 
foreclosure  on  these  same  premises. 
Proof  of  this  pendency  was  given 
at  the  trial. 

Appeal  from  judgment  given  in 
favor  of  plaintiff. 

O.  II.  ik  J,  S.  Stitt,  for  respt. 

A.  Z,  Sjnidty  for  applt. 

Ileld^  That  plaintiff's  agreement 
did  not  bind  him  to  have  the  encum- 
brances discharged  of  record.  His 
payment  before  the  commencement 
of  this  action  was  a  discharge. 

The  motion  pending  in  the  other 
Buit  was  no  bar  to  this  action. 

Jud^rment  affirmed  with  costs. 

Opuiion  by  OHherty  J. 


FORECLOSUliE  SALE.  FRAUD. 

N.  Y.   SuPBKMB    Court.      Gkniiibal 

Term.     Second  Depi\ 

Henry  A.  Crane  et  al.,  ex'rs, 
respt8.j  V.  Catherine  M.  Lawrence  et 
al.,  applts. 

Decided  December,  1878. 

Fraud  in  the  sale  of  real  property,  by  whom- 
Roever  instigated,  relieves  the  obligation  of 
the  purchaser. 

He  who  daiins  the  benefit  of  saoh  frand  makes 
himself  privy  thereto ;  he  who  seeks  to 
benefit  under  it  with  knowledge  of  its  means 
of  procurement  is  held  to  share  in  the  guilt 
of  such  fraudulent  transaction. 

The  Court  has  a  general  jurisdiction  over  a 
sale  made  under  its  decrees,  and  is  bound  to 
see  that  it  is  not  made  the  instrument  of 
injustice. 

Appeal  from  an  order  made  at 
Special  Term  vacating  a  sale  made 
under  decree  of  foreclosure.  Plain- 
tiffs' affidavits  alleged,  that  at  defend- 
ants' request  the  sale  was  adjourned  ; 
that  previous  to  the  time  of  sale  one 
Lu  stated  that  he  had  a  purchaser  who 
would  buy  the  premises  for  the 
amount  of  the  incumbrances ;  that 
plaintiff  notified  the  defendant  of 
this,  and  asked  whether  ho  desired 
the  sale  to  proceed,  and  that  defend- 
ant replied  that  he  did  so  wish  ;  that 
on  the  morning  of  the  sale  L.  called 
on  the  plaintiff  but  did  not  bring  his 
principal;  that  at  that  time  and  at 
plaintiffs'  instance  L.  executed  his 
written  contract  for  the  purchase  of 
the  premises  from  plaintiff  for  $17.- 
275,  if  plaintiff  should  purchase  them 
for  $17,000.  By  its  terms  $776  were 
to  be  paid  on  the  execution  of  the 
contract,  but  that  L.  paid  thereupon 
$102.50,  and  took  a  receipt  for  $275  ; 
that  the  sale  took  place,  and  that  L. 
ran  the  plaintiff  up  to  $16,800,  at 
which  price  plaintiff  bought  the  prop- 
erty ;  that  ail  bids  against  plaintifb 
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were  made  by  L. ;  tliat  neitlier  JL 
iu)r  his  principal  completed  the  con- 
tract ;  that  L.  subsequently  admitted 
to  plaintiffs  that  lie  had  no  purchaser ; 
that  L.  was  insolvent,  and  that  after 
the  sale  plaintiffs'  clerk  saw  L.  emerge 
from  the  same  building  in  which  de- 
fendants had  an  office ;  that  plaintiffs 
bought  the  property  in  excess  of  its 
value,  and  asked  to  be  relieved  from 
Buch  purchase. 

The  counter  affidavits  of  the  de- 
fendants deny  fully  any  connection 
with  L. ;  they  deny  that  defendant 
had  any  knowledge  whatever  of  L.'s 
negotiations  with  the  plaintiffs  until 
after  the  sale,  save  that  plaintiffs  had 
informed  one  of  them  the  day  pre- 
vious to  the  sale  that  they  had  a  pur- 
chaser, but  naming  no  names.  De- 
fendants' attorneys  deny  any  acquain- 
tance with  L.  until  after  the  sale ; 
that  they  had  applied  on  the  day  of 
sale  for  an  adjournment  which  was 
refused. 

L.,  the  broker,  swears  that  he  had 
no  connection  with  any  of  the  de- 
fendants, and  that  they  were  not  cog- 
nizant of  his  actions;  that  he  is  a 
broker,  and  that  he  made  the  contract 
on  his  own  behalf ;  that  he  told  the 
plaintiff  that  he  expected  he  would 
be  able  to  resell  it  before  the  time  to 
complete  the  purchase,  and  told  him 
that  he  should  bid  at  the  sale.  That 
plaintiff  said  that  the  property  had 
been  appraised  by  the  Mutual  Life 
at  $40,000,  and  that  plaintiffs  would 
bid  at  the  sale  the  full  amomit  of  the 
incumbrances  thereon. 

e/.  S.  OranSj  for  respts. 

jLamedy  Warren  db  Ethridge^  for 
applts. 

E.  M,  GuUenyOt  counsel, 

Uddy  That  a  fraud  by  which  this 


purchase  was  induced  was  perpetrated 
by  L.  for  his  own  purposes,  and  not  at 
the  instance  of  defendants  or  either 
of  them.  Such  fraud,  by  whomsoever 
instigated,  vitiates  the  purchase.  The 
defendants  herein,  by  claiming  the 
benefits  of  the  fraud,  make  themselves 
privy  thei^eto. 

They  cannot  reap  such  benefit,  with 
knowledge  of  the  means  wherewith  it 
was  procured,  without  a  taint  of  the 
guilt.     Keeder  v.  Clutc,  3  Paige,  97. 

The  Court  has  a  general  jurisdic- 
tion over  its  processes,  and  especially 
over  a  sale  made  under  its  decrees, 
and  is  bound  to  see  that  neither  is 
made  the  instrument  of  injustice. 

The  technical  objections  raised  by 
the  appellant  are  answered  by  the 
maxim  ^^  that  fraud  will  be  stripped 
of  all  its  colorings,  and  when  revealed 
vitiates  the  most  solemn  and  formal 
transactions." 

Order  affirmed,  with  $10  costs  and 
disbursements. 

Opinion  by  Gilbert^  J. 


MAREIED  WOMEN.     PROMIS- 
SORY NOTES. 
N.  Y.  Common  Pleas.    General 

jlebm. 
William  Ferris,  respty  v.  Evelyn  A. 
Holmes,  applt 
Decided  January  6, 1879. 

In  a  complaint  upon  an  ordinary  promissory 
note  made  by  a  married  woman,  the  note 
may  be  declared  on  g^eraUy,'  and  if  she 
was  not  authorized  to  make  it  the  objection 
should  be  taken  by  answer. 

In  an  action  on  an  ordinary  promissory  note, 
an  answer  that  at  the  time  of  the  making 
of  the  note  the  defendant  was  a  married 
woman  is  insufficient. 

That  in  such  case  if  the  defendant  wishes  to 
raise  the  question  as  to  her  liability  she 
must  not  only  aver  in  the  answer  that  she 
was  a  mazxied  woman,  but  that  the  note  was 
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not  made  in  or  about  the  carrying  on  of 
any  trade  or  businesa  by  her. 

The  complaint  in  this  action  was 
in  the  ordinary  form  upon  a  promis- 
sory note  against  the  maker  by  the 
usual  general  allegations.  The 
answer  set  up  that  at  the  time  of  the 
making  of  the  note  the  defendant 
was  a  married  woman.  At  the  time 
of  trial  judgment  was  given  for  the 
plaintiff  upon  the  pleadings  with- 
out any  evidence  being  given.  De- 
fendant appealed. 

W.  C.  Carpenter^  for  applt. 

CI  E,  GoddingtoTiy  for  respt. 

Heldy  Tliat  the  judgment  was  right ; 
that  where  a  married  woman  has 
given  a  promissory  note,  the  plaintiff 
may  declare  upon  it  generally,  and  if 
she  was  not  authorized  to  make  it  tlie 
objection  should  be  taken  by  answer 
and  raised  upon  the  trial.  53  N.  Y., 
422. 

That  the  answer  interposed  here 
was  not  sufficient,  for  a  married  wo- 
man may  make  a  valid  promissory 
note  when  it  is  made  in  or  about  the 
carrying  on  of  a  trade  or  business  on  her 
own  account.  That  to  properly  raise 
the  objection  that  she  was  a  married 
woman  she  mnst  not  only  aver  in  her 
answer  that  she  was  a  married  woman, 
but  that  the  note  was  not  made  in  or 
alK)ut  the  carrying  on  of  any  trade  or 
business  by  her,  which  averment  would 
constitute  a  complete  defense,  as 
showing  that  the  note  was  absolutely 
void,  there  being  nothing  on  the  face 
of  the  note  to  show  that  she  intended 
by  making  it  to  charge  her  separate 
estate  if  she  had  one.  58  N.  Y.,  80 ; 
68  K  Y.,  329. 

Opinion  by  Ddh/y  Ch.  J.;  Van 
Hoesen^  e/".,  concurred. 


PLEADINGS.    DAMAGES. 
N.    Y.    Common    Pleas.     General 

Term. 
Alexander     Barnard,     respL,     v. 
Charles  Berwind  et  al.,  applts. 
Decided  January  6, 1879. 

A  complaint  which  avers  that  the  plaintiff 
was  detained  a  certain  number  of  days,  &c. , 
by  defendant,  and  sustained  damage  there- 
by to  the  amount  of  $10  per  day,  is  suffi- 
cient to  allow  proof  of  the  special  damage 
claimed. 

The  rule  that  special  damages  cannot  be  recov- 
ered unless  they  are  specially  averred,  is  one 
that  applies  only  where  the  damages  are 
not  such  as  necessarily  arise  from  the 
breach  of  the  contract,  and  not  being  im- 
plied must  be  averred. 

Damages  can  be  recovered  against  a  freighter 
or  consignee  for  an  unreasonable  detention 
of  a  vessel,  for  loading  or  unloading. 

The  complaint  contained  an  allega- 
tion that  the  defendants,  as  consignees, 
kept  and  detained  the  plaintiff  one 
hundred  and  six  days  over  and  above 
what  w&  a  reasonable  time  to  unload 
a  particular  vessel  after  her  arrival, 
and  the  report  thereof  to  the  defend- 
ants, by  which  delay  and  detention 
the  plaintiff  sustained  damage  to  the 
amount  of  $10  per  day,  and  demand- 
ed judgment  for  the  sum  of  $1,060. 
Tlie  defendants  contended  on  the  tnal 
that  the  averment  was  not  sufficient 
to  recover  special  damage. 

Judgment  was  given  for  the  plain- 
tiff." 

StcUivan,  Kdbhe^  dk  FowUr^  for 
applts. 

J.  II.  Southworth^  for  respt. 

Ileldy  That  it  was  a  sufficient 
averment  to  entitle  the  plaintiff  to 
recover  the  damages  claimed.  That 
damages  can  be  recov^ered  against  the 
freighter  or  consignee  for  an  unrea- 
sonable detention  of  a  vessel  for  load- 
ing or  unloading.     1  Daly,  327;  26 
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N.  Y.,  87 ;  17  Barb.,  184 ;  44  Barb., 
442.  That  the  rule  that  special  dama- 
ges cannot  be  recovered  unless  they 
are  specially  averred  in  the  complaint, 
is  one  that  applies  only  where  the 
damages  are  not  such  as  necessarily 
arise  from  tlie  breach  of  the  contract, 
and  not  being  implied,  must  be 
averred,  in  order  to  prevent  surprise 
to  the  defendant,  who  is  entitled  to 
be  notified  that  such  damages  will  be 
claimed,  and  the  natiu*e  of  them,  that 
he  may  come  prepared  with  evidence 
at  the  trial  if  he  wishes  to  contest  the 
plaintiflPs  right  to  recover  them.  14 
Wend.,  160.  That  this  averment 
fully  apprised  the  defendant  of  the 
nature  of  the  claim  against  him. 

Judgment  for  plaintiff  affirmed. 

Opinion  by  Daly^  C.  J.;  Van 
Hoeseriy  J,^  concurred. 


COMMON  CARRIERS. 
N.    Y.    Supreme   Court.      General. 
Term.    First  Dept. 
Gustave  Shiflf  et  al.,  applts.^  v.  The 
New    York    Central    and    Hudson 
River  RR.  Company. 
Decided  December  3,  1878. 

It  is  perfectly  competent  for  each  of  seveltal 
railroad  companies,  haying  by  arrangement 
formed  a  route  for  transporting  freight 
without  changing  cars  over  the  several  con- 
necting roads,  to  limit  their  liabil.ty  to  de- 
faults occurring  upon  their  own  railroads 
resi)ect{vel7. 

Appeal  fi-om  judgment  dismissing 
complaint  on  finding  of  tlie  Court 
without  a  jury. 

Action  brought  to  recover  for  dam- 
ages occasioned  as  alleged  by  negli- 
gence of  defendant,  which  negligence 
the  answer  denied. 

The  evidence  showed  that  the 
plaintiffs  shipped   certain    cases    of 


oranges  and  lemons  from  New  York 
to  St  Joseph,  Missouri,  over  the  so- 
called  "Red  Line,"  which  "Red 
Line  "  consisted  of  a  mutual  arrange- 
ment between  several  railroad  cor- 
porations, of  which  defendant  is  one, 
by  which  they  agreed  to  transport  the 
cars  of  said  line,  painted  a  red  color, 
over  the  railroads  of  said  companies 
respectively,  and  discharge  the  freight 
at  its  destination,  wherever  the  same 
might  be,  on  either  of  the  railroads 
entering  into  the  arrangement. 

The  plaintiffs  received  their  bill  of 
lading  from  the  agent  at  New  York 
of  the  said  "  Red  Line,"  so-called. 

The  evidence  further  showed  a 
parol  agreement  made  by  the  agent 
of  the  plaintiffs,  and  the  agent  of  said 
"  Red  Line  "  that  the  plaintiffs'  freight 
should  be  shipped  in  a  refrigei-ator 
car. 

The  freight  was  transported  in  dne 
time  and  good  order  over  the  de- 
fendant's railroad,  but  at  Toledo,  in 
the  State  of  Ohio,  the  freight  car,  in 
which  plaintiffs'  goods  were,  became 
disabled,  so  that  the  freight  had  to  be 
taken  out.  The  freight  was  taken 
out  and  placed  in  an  ordinary  box- 
car. The  resi>lt  was  that  the  freight 
was  much  delayed  in  reaching  its 
destination,  and  when  same  amved 
at  St.  Joseph  was  badly  frozen. 
The  consignees  refused  to  receive 
same.  It  was  then  sold  for  freight 
at  St.  Joseph,  but  did  not  bring 
enough  to  pay  the  freight. 

K  R,  Sherman,  for  applts. 

Fraiik  Looryiis^  for  respt 

Hdd,  Although  there  was  no  pro- 
vision in  the  bill  of  lading  that  the 
f  reiglit  should  be  sent  in  a  refrigerator 
car;  yet  the  plahitiffs  are  not  pre- 
eluded  from  showing  that  the  agree- 
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ment  was  made  by  parol,  when  the 
goods  wei-e  shipped,  that  the  same 
should  be  sent  in  a  refiigerator  car. 
The  evidence  we  think  established 
such  agreement. 

The  bill  of  lading  however  provides 
that  the  responsibility  of  these  com- 
panies is  to  terminate  on  the  deliveiy 
of  the  freight,  as  per  this  bill  of  lad- 
ing, to  the  company  whoBe  line  may 
be  considered  a  pait  of  the  route  to 
the  place  of  destination  of  said  goods 
or  packages.  The  "  Red  Line,"  over 
which  these  goods  were  to  be  caiTied, 
being  made  up  of  several  different 
companies,  it  was  perfectly  competent 
for  these  companies  to  limit  their 
liability  by  contract,  as  expressed  in 
the  bill  of  lading.  59  N.  Y.,  637 ;  51 N. 
Y.,  166 ;  6  How.,  384 ;  4  Hun.,  329. 

The  default  occurred,  not  on  the 
defendant's  road,  but  on  another  rail- 
road forming  a  part  of  the  route. 
By  the  bill  of  lading  received  by 
plaintiffs,  the  defendants  are  relieved 
from  liability. 

Judgment  dismissing  the  complaint 
affirmed. 

Opinion  by  Brady ^  J, ;  Davis^  P. 
J.y  and  IngaUs^  e/.,  concurring. 


BOARD    OF    ESTIMATE    AND 

APPORTIONMENT. 
N.  Y.   SuPBKMB   Court.     General 
Teem.    First  Dbpt. 
John  J.  Townsend,  Trustee,  appU,y 
V.   The  Mayor,  &c.,  of  the  City  of 
New  York,  re^pt. 
Decided  December,  1878. 

The  Legislatnie  had  the  power  to  create  a 
Board  of  Bstimate  and  Apportionment  for 
the  parpoae  of  ascertaining  the  amounta 
which  should  be  raised  by  the  Board  of 
Bupervisors,  for  the  expenses  of  the  dtj 
and  oonniy  of  New  York. 

Booh  Board  levies  no  tax,  bat  simplj  deter- 


mines what  amount  shall  be  levied  by  the 
Board  of  Superrisors. 
The  Legfslataxe  have  absolute  control  of  the 
question  of  taxation,  except  so  far  as  they 
may  be  limited  by  the  constitution. 

Action  to  set  aside  and  cancel  cer- 
tain taxes  imposed  upon  the  plaintiff's 
lands,  located  in  the  city  and  county 
of  New  York. 

The  action  was  based  upon  the 
ground  that  the  said  taxes,  which  were 
imggsed  by' the  resolutions  of  the 
Board  of  Aldennen,  as  Supervisors, 
on  the  9th  day  of  October,  1877,  were 
void  because  said  resolutions  were 
adopted  by  said  Board  of  Supervisors, 
in  obedience  to  a  mandate,  contained 
in  the  112th  Sec.  of  Chapter  335, 
Laws  of  1873,  which  Uw  is  unconsti- 
tutional and  void. 

The  answer  put  in  issue  the  mate- 
rial allegations  of  the  complaint,  ex- 
cept the  adoption  of  the  said  resolu- 
tions by  the  Board  of  Aldermen,  act- 
ing as  supervisors  as  alleged. 

This  action  was  brouglit  to  test  the 
power  of  the  Legislature  to  ci*eate  a 
Board  of  Estimate  and  Apportion- 
ment for  the  purpose  of  ascertaining 
the  amounts  which  should  be  raised 
by  the  Board  of  Supervisors  for  the 
expenses  of  the  City  and  County  of 
New  York. 

The  law  creating  such  board  was 
claimed  by  the  plaintiff  to  be  uncon- 
stitutional, because,  as  was  urged,  the 
Legislature  could  only  confer  this 
power  of  raising  money  by  taxation 
upon  the  Board  of  Supervisors  of  the 
City,  and  furthermore  that  the  power 
of  taxation  possessed  by  the  Legisla- 
ture was  a  trust  and  could  not  be 
delegated,  except  as  expressly  allowed 
by  the  constitution  itself. 

John  D.  Townsend^  for  applt, 

W.  O,  Whitney y  for  respt 
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Hdd^  The  Court  adopting  the 
opiuiou  of  the  Oourt  below,  that  the 
Board  of  Estimate  and  Apportion- 
ment levy  no  tax,  but  simply  deter- 
mine what  amount  shall  be  levied  by 
the  Board  of  Supervisors,  thus  filling 
a  function  which  tlie  Legislature  had 
exercised  itself,  prior  to  the  forma- 
tion of  the  Board  of  Estimate  and 
Apportionments,  the  Board  of  Super- 
visore  of  the  County  of  New  York 
never  having  had  conferred  upon 
them  the  power  of  determining  what 
moneys  should  be  raised  by  taxation. 

The  Legislature  have  absolute  con- 
trol of  the  question  of  taxation,  ex- 
cept so  far  as  they  may  be  limited  bj^ 
the  constitution,  and  the  constitution 
recognizes  the  right  of  the  Legislature 
to  confer  upon  any  city  the  right  to 
determine  what  moneys  should  be 
raised  for  municipal  purpose's  under 
such  restrictions  as  the  Legislature 
may  see  fit  to  impose. 

Held^  the  Legislature  had  full 
power  to  create  the  Board  of  Estimate 
and  Apportionment,  and  confer  upon 
it  the  power  of  determining  what 
amount  should  be  raised  by  taxation, 
in  the  city  and  county  of  New  York, 
for  city  and  county  purposes. 

The  question  presented  is  one  af- 
fecting a  power  assumed  by  the  Le- 
gislature for  many  years,  and  which 
has  not  been  seriously  assailed,  and 
one  with  the  exercises  of  which  we 
would  not  interfere  save  upon  the 
most  satisfactory  reasons,  so  conclu- 
sive indeed  that  there  could  be  no 
doubt  of  the  legality  and  necessity  of 
such  a  course. 

Judgment  afiirmed. 

Opinion  by  Brady ^  J.;  Davisj 
P.  t/],  and  hxgaUsy  t/l,  concurring. 


COMPOSITION  DEED.    DIS- 
CHARGE OF  ASSIGNEE. 

N.    Y.    Common    Pleas.     General 

Term. 

In  re  assignment  of  Horsfall  to 
Hesse. 

Decided  February  3, 1879. 

Where  a  composition  deed  Sa  obtained  from 
creditors  by  an  assignor  for  the  benefit  of 
his  creditors,  the  assignee  cannot  be  dis- 
charged on  consent  of  some  of  the  creditors 
and  the  assignor  without  a  r^gnlar  accoont- 
ing  under  the  statute. 

John  H.  Horsfall,  after  making  an 
assignment  to  John  W.  Hesse  for  the 
benetit  of  creditors,  obtained  froiYi 
his  creditors  a  composition  deed,  dis- 
charging him  on  payment  of  twenty- 
five  per  cent,  of  tl>eir  i*e8peetive 
claims.  The  deed  provided  that 
upon  such  payment  the  assignee 
might  reassign  to  the  assignor,  and 
an  order  be  entered  without  notiee 
that  the  assignee  be  discharged  and 
his  bond  cancelled.  Hesse,  the  as- 
signee, who  was  a  creditor  to  the 
amount  of  $10,000,  agreed  to  sign 
the  composition  deed  upon  a  verbal 
assent  by  Horsfall  and  a  largo  ci'edit^ 
or  named  Briggs  to  a  waiver  of  a 
public  accounting.  Horsfall  acceded 
to  the  demand  of  Hesse  that  an  order 
be  entered  discharging  him  before  he 
would  reassign  the  pi-operty,  and  be- 
fore the  creditoi-s  were  paid.  This 
being  done,  Hesse  paid  over  $641  to 
meet  a  settlement  requiring  over  $2,- 
000.  Horsfall  discovered  that  Hesse 
had  retained  in  his  possession  over 
$600,  and  paid  extravagant  fees  to 
his  lawyera,  and  otherwise  misman- 
aged the  estate.  Judge  Larremore, 
upon  application  of  John  T.  Gamp,  a 
creditor,  who,  though  he  had  signed 
the  composition  deed,  was  not  a  party 
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to  the  verbal  agreement  between 
Horsfall  and  Hesse,  vacated  Judge 
Yan  Brant's  ex  parte  order  discharg- 
ing Hesse.  From  this  order  Hesse 
and  his  surety  appealed. 

jHeld^  That  the  creditors  did  not 
by  their  composition  deed  waive  an  ac- 
counting by  the  assignee,  and  Camp, 
not  being  a  paj*ty  to  the  verbal  agree- 
ment between  Hesse  and  Horsfall,  was 
in  no  way  concluded  by  it ;  that  the 
only  mode  in  which  the  Court  had 
power  to  discharge  Hesse  was  upon 
proof  of  the  composition  in  a  pro- 
ceeding for  an  accounting ;  that  the 
ex  parte  order  discharging  the  as- 
signee, made  with  tlie  consent  of  the 
assignor  before  the  reassignment  of 
the  property,  was  for  that  reason 
alone  improper ;  that  Camp  is  not 
bound  by  the  unauthorized  decree, 
and  he  is  not  barred  by  it.  The  order 
discharging  Hesse  was  properly  va- 
cated. 

Opinion  by  Ddty^  Ch. «/[,  and  J.  K 
Daly^  concurring ;  dissenting  opinion 
by  Van  Brunts  holding,  that  as  Camp 
has  released  every  claim  he  has  against 
the  assigned  estate,  and  has  formally 
released,  by  an  instrument  under  seal, 
the  assignor  from  each  and  every 
claim  against  him,  cannot  be  now 
heard  in  this  matter. 


LEAYE  TO  APPEAL  TO 
COURT  OF  APPEALS. 

N.    Y.    Common    Pleas.     Oenebal 

Tesm. 

Deutsch,  applty  v.  Eeilly,  Sheriff, 

&c.,  respt. 

Decided  February  8,  1879. 

An  attaobment  is  protection  to  the  sherifP  as 
againsfc  a  defendant  in  the  attachment, 
whether  it  is  irre^arly  issued  or  not. 


Leaye  will  not  be  given  hj  the  General  Term 
to  allow  an  appeal  to  the  Gonrt  of  Appeals 
in  a  case  where  the  question  is  weU  settled 
by  the  authorities  in  this  State.  When  the 
law  is  new,  doubtful  or  unsettled,  then  an 
appeal  wiU  be  aUowed. 

This  action  was  commenced  in  the 
Marine  Court,  and  judgment  was 
given  for  plaintiff.  Defendant  ap- 
pealed to  the  General  Term  of  the 
Marine  Court,  which  i-eversed  the 
judgment,  and  ordered  a  new  trial. 
Plaintiff  then  appealed  to  the  Court 
of  Common  Pleas,  and  on  December 
2,  1878,  the  latter  Court  reversed  the 
order  of  the  General  Term  of  the 
Marine  Court,  and  afBrmed  the  judg- 
ment of  the  Trial  Term  of  that  Court. 
The  opinion  was  written  by  Chief- 
Justice  Daly,  and  the  point  decided 
was,  that  an  attachment  is  protection 
to  the  sheriff  as  against  a  defendant 
in  the  attachment,  whether,  it  is  ir- 
regularly issued  or  not  1  Hill, 
119. 

A  motion  was  made  by  defendant 
to  the  General  Term  of  the  Court  of 
Common  Pleas,  to  be  allowed  to  ap- 
peal to  the  Court  of  Appeals. 

Heldj  That  there  is  no  reason 
whatever  for  sending  this  case  to  the 
Court  of  Appeals,  nor  is  any  reason 
stated  in  die  defendant's  affidavit, 
except  that  he  desires  to  take  it  there. 
If  the  law  were  new,  doubtful  or  un- 
settled, the  court  would,  as  the  sher- 
iff is  a  public  officer,  comply  with  his 
request,  but  it  is  shown  by  the  opin- 
ion delivered  and  the  authorities 
cited  therein,  that  in  this  State  the 
law  is  thoroughly  settled,  and  the  re- 
spondent does  not  cite  in  the  points 
in  opposition  or  on  this  motion  a 
single  case,  either  in  this  State  or 
elsewhere,  in  conflict  with  the  author- 
ities   on    which    the    decision    was 
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founded,  and  in  support  of  this  mo- 
tion. 

Motion  denied. 

Opinion  bj  Daly^  Ch.  J.;  Van 
Bruiit  and  Larremore^  JJ.^  con- 
curred. 


SUBMISSION  TO  JURY.  UN- 
CONTRADICTED  TESTIMONY. 
N.    Y.   Common   Pleas.      Genebal 

Term. 

Nicholson,  re*p^.,  v.  Conner,  Sheriff, 
&c.,  applt. 

Decided  January  6, 1879. 

Where  a  party  ia  a  witaiess  in  his  own  behalf, 
and  hiB  testimony  is  uncontradicted,  if  it  is 
not  free  from  improbability  it  must  be  sub- 
mitted to  a  jury  to  pasr  upon  the  intrin- 
sic probability  of  his  statements. 

Where  a  verdict  is  direct^  in  snch  a  case,  it 
wiU  be  set  aside  and  a  new  trial  ordered. 

The  defendant  in  this  action  was 
the  sheriff,  who  had  taken  the  goods 
of  one  Winck  under  an  attachment 
in  a  suit  brought  by  a  creditor  against 
Winck.  Winck  was  examined,  but 
was  not  asked  as  to  the  arrangement 
or  agrecinent  between  him  and  the 
plaintiff,  so  that  the  fact  of  the  exis- 
tence of  such  an  agreement  rested 
upon  the  plaintiff's  evidence  alone. 
The  Court  below  refused  to  submit  to 
the  jury  what  the  agreement  between 
the  plaintiff  and  Winck  was,  on  the 
ground  that  tlie  evidence  of  the 
plaintiff  respectiitg  the  conti*act  was 
uncontradicted ;  and  upon  the  plain- 
tiff's testimony  alone,  and  his  cross- 
examination,  directed  a  verdict  to  be 
entered  in  plaintiff's  favor. 

Hdd^  That  the  Court  below  as- 
Bumed  what  the  plaintiff  swore  to  as 
true  and  legally  established,  although 
the  plaintiff's  statement  was  by  no 
means  free  from  improbability,  and 
that  these  weio  circumstances  which 


the  defendant  had  a  right  to  have 
submitted  for  the  consideration  of 
the  Jury  upon  the  intrinsic  probar 
bility  of  his  statement  70  N.  Y., 
179. 

That  ^'  the  rule  laid  down  in  New- 
ton V.  Pope,  1  Cow.,  110,  that  where 
a  witness  is  unimpeached  and  the 
facts  sworn  to  by  him  are  uncontra- 
dicted, either  directly  or  indirectly,  by 
other  witnesses,  and  there  is  no  in- 
trinsic improbability  in  the  relation  he 
gives,  that  his  testimony  cannot  be 
disregarded  by  the  Court  or  by  the 
jury,  prevailed,  as  has  been  pointed 
out  by  Eapallo,  J.,  in  Elmwood  v. 
The  Western  Union  Telegraph  Com- 
pany, 45  N.  Y.,  554,  when  parties 
were  not  allowed  to  give  testimony  in 
their  own -causes,  and  where  any  one 
having  the  slightest  pecuniary  inter- 
est in  the  matter  in  controversy  was 
also  rigorously  excluded,  and  was 
even  then  subject  to  considerable 
qualification.  Dunlap  v.  Patterson, 
5  Cow.,  243.  Now  that  the  law  has 
been  changed,  and  parties  may  be 
witnesses  in  their  own  cases,  this  rule 
has  not  the  force  that  it  formerly 
had,  and  when  a  party  in  the  cause 
goes  upon  the  stand  as  a  witness  his 
credibility  is  necessarily  a  matter  of 
consideration,  for  lie  has  a  direct  in- 
terest in  the  whole  subject  matter,  and 
where,  as  in  the  present  case,  the  proof 
of  the  existence  of  a  cause  of  action 
rests  upon  the  testimony  of  the  plain- 
tiff alone  it  is  better  that  a  jury  should 
weigh  and  pass  upon  it  than  that  the 
Court  should  assume  that  it  must  be 
true  because  there  was  no  conflicting 
evidence.  There  may  be  no  evidence 
directly  contradicting  such  a  witness, 
but  it  does  not  follow  from  that  that 
his  statement  must  be  true.      There 
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may  be  an  exercise  of  judgment  in 
respeet  to  his  testimony — its  consis- 
tency, its  probability,  and  the  manner 
in  which  he  gives  it — for  the  look, 
voice,  bearing,  and  whole  demeanor  of 
the  witness  frequently  indicate  what 
weight  should  be  given  to  his  testi- 
mony, or  whether  it  is  entitled  to  any. 
I  have  tried  causes  in  which  witnesses 
have  come  upon  the  stand  and  given 
testimony  which  was  not  contradicted, 
who  were  not  believed,  either  by  the 
Court  or  by  the  jury,  and  this  has  not 
been  an  unfrequent  experience. 
There  has  been  something  not  easily 
described,  but  readily  recognized,  in 
the  whole  bearing  and  manner  of  the 
witness,  that  carried  conviction  to  the 
minds  of  all  who  heard  him  that  he 
was  not  swearing  to  the  truth. 

It  is  unnecessary  to  comment 
upon  the  strong  disposition  which  a 
party  has  to  establish  his  cause  of 
action  or  defense,  and  the  temptation 
he  is  under  to  color,  pervert,  or  sub- 
vert the  truth.  I  do  not  mean  to  ex- 
press any  dissatisfaction  with  the 
change  that  has  been  made  in  the 
law.  On  the  contrary,  I  think  it  has 
aided  the  administration  of  justice ; 
but  it  has  greatly  increased  the  giv- 
ing of  false  testimony,  especially  by 
parties,  so  that  it  is  safer,  where  a 
cause  of  action  or  a  defense  rests 
solely  upon  the  testimony  of  a  party, 
to  leave  it  to  the  twelve  minds  that 
constitute  the  jury  to  determine  the 
weight  or  value  to  be  attached  to  it, 
than  to  assume,  as  a  rule  of  law,  that 
it  must  be  true,  because  it  was  not 
contradicted.  In  many  cases  the 
other  party  may  not  be  able  to  con- 
tradict it.  He^  may  be  an  assignee, 
an  executor,  or  the  nature  of  the  evi- 
dence may  be  such  that  it  is  not  in 


his  power  to  controvert  it  by  testi- 
mony ;  and,  in  my  opinion,  the  ends 
of  justice  are  promoted  by  leaving 
such  evidence  npon  its  intrinsic 
probability    to  the  judgment  of    a 


V 


jury 

Judgment  reversed,  and  new  trial 
ordered. 

Opinion  by  Dctly^  Ch.  J.;  Van 
Hoesen^  e/.,  concurred. 


EVIDENCE.     PEACTICE. 
N.  Y.  Supreme  Court.     Obnbsal 
Term.     Third  Dkpt. 
Wesley  G.  Lobdell,  respty  v.  Wm. 
A.  Smith  et  al.,  applts. 
Decided  November,  1878. 

Where  it  is  songht  to  sustain  a  judgment  on 
the  theoiy  of  an  assignment  to  plaintiff  of  a 
Yalid  claim  against  defendants  under  a  con- 
tract to  do  certain  work  for  them,  it  is  not 
competent  to  show  what  services  the.plaintifl 
had  rendered  to  his  assignors  in  carrying  out 
the  contract,  as  consideration  for  the  assign- 
ment. 

Evidence  having  heen  g^ven  tending  to  show 
that  one  of  the  assignors  told  the  defendant 
Charles  Smith  to  pay  $176  to  plaintiff,  and 
that  Charles  said  he  would;  Held^  That 
Charles  should  have  been  allowed  to  answer 
the  question  put  to  him,  whether  anything 
was  said  in  plaintiff's  presence  about  making 
such  a  payment,  and  if  so,  what. 

The  Court  having  refused  to  charge  that  if 
there  was  no  assignment  of  the  contract  to 
plaintiff,  plaintiff  could  not  recover ;  Mdd, 
That  the  theory  of  an  assignment  must  be 
abandoned  by  plaintiff,  or  else  the  refusal 
to  charge  was  manifestly  wrong. 

Appeal  from  judgment  of  the 
County  Court  in  favor  of  plain tifiF, 
and  from  order  denying  motion  for 
nevr  trial. 

.  This  action  was  brought  in  Justice's 
Court,  and  the  complaint  was  for  a 
balance  of  account  claimed  to  be 
due  for  services  i*endered.  A  judg- 
ment was  rendered  in  favor  of  plaintiff. 
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Defendants  appealed  to  the  County 
Court,  a  new  trial  was  had  and  judg- 
ment was  again  rendered  for  plaintiff. 
It  is  not  now  pretended  that  the  cause 
of  action  stated  in  the  complaint  was 
established,  but  it  is  claimed  that 
plaintiff's  sons,  who  had  a  contract 
with  defendants  to  peel  bark  and  cut 
and  skid  and  draw  in  logs,  had  as- 
signed the  whole  or  part  of  the  bal- 
ance due  to  them    thereon  to  the 
plaintiff,  and  it  is  now  sought  to  sus- 
tain the  judgment  upon  this  theory. 
Plaiiitifi'^s  sons  claimed  that  there  was 
due  them    $276,   while   defendants 
claimed  that  the  amount  was  only 
$176.     Plaintiff's  sons  gave  him   an 
order  on  defendants  to  pay  him  the 
amount  due,  and  defendants  offered 
to  pay  him  the   $176  in  settlement, 
which  he  refused  to  take.      Defend- 
ants afterwards  made  a  settlement 
with    the  sons,   and    plaintiff    now 
claims  to  recover  $176,  the  amount 
offered  him  on  the  order,  and  which 
he  had  refused  to  receive.      On  the 
trial  plaintiff  was  allowed  to  testify 
that  he  had  told  defendants  that  he 
had   taken  the  job  of  his  sons,  and 
that  defendants  tnade  no  objection; 
and  one  of  the  sons  testified  that  he 
and  his  brother  had  let  the  job  or  a 
part  of  it  to  their  father,  describing 
the  part  so  sub-let.    To  this  exception 
was  taken.     Evidence  was  also  given 
by  plaintiff  tending  to  show  that  his 
sons  had  told  defendant  Charles  to 
pay  $176  to  plaintiff,  and  Charles 
said  he  would.    Charles  was  after- 
wards called  as  a  witness  in  his  own 
behalf,  and  asked  if  anything  was 
said  in  plaintiff's  presence  between 
him  and  plaintiff's  sons  about  his  pay- 
ing plaintiff   for  drawing  logs,  and 
if  so,  what.    This  was  objected  to 


and  excluded.  The  Court  was  re- 
quested to  charge  "  that  if  the  jury 
found  that  the  contract  for  skidding 
and  delivering  the  logs  was  a  contract 
between  defendants  and  plaintiff's 
sons,  and  no  assignment  or  transfer 
of  said  contract  had  been  made  to 
plaintiff,  he  is  not  entitled  to  recover;" 
which  request  was  refused.  Defend- 
ants were  also  denied  the  privilege  of 
amending  their  answer  so  as  to  meeit 
the  new  cause  of  action. 

McKnight  &  Boyce,  for  applts. 

James  M,  Dudley j  for  respt. 

EeJdy  That  the  evidence  about  the 
sub-letting  of  the  job  and  the  services 
rendered  by  plaintiff  to  his  sons  was 
incompetent.  It  tended  to  create  a 
prejudice  by  showing  services  meri- 
torious in  their  nature  and  known  by 
defendants  to  have  been  rendered, 
while  the  cause  of  action  for  which  a 
recovery  is  sought  to  be  sustained 
was  tlie  debt  due  from  the  defend- 
ant's to  plaintiff's  sons,  and  by  them 
assigned  to  plaintiff.  It  was  there- 
fore wholly  immaterial  what  services 
the  plaintiff  had  rendered  to  the  sons 
as  a  consideration  for  the  assign- 
ment. 

Hdd  alaOy  That  if  plaintiff  could 
change  upon  the  trial  his  whole  cause 
of  action  (which  is  not  admitted),  the 
defendants  should  have  been  allowed 
to  amend  their  answer  so  as  to  meet 
the  new  cause  of  action ;  but  this  priv- 
ilege was  denied  them. 

Hdd  also,  The  defendant  Charles 
Smith  should  have  been  allowed  to 
answer  the  question  put  to  him.  The 
evidence  was  competent  in  any  view, 
but  especially  by  way  of  contradicting 
plaintiff's  evidence  as  to  tlie  same  con- 
versation. 

SeM  also^  That  as  plaintiff  now  at- 
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tempts  to  Bustain  his  recovery  upon 
the  conceded  gronbd.that  defendant's 
contract  was  with  the  sons,  and  that 
the  sons  had  assigned  the  same  to 
plaintiff,  this  attempt  mnst  be  aban- 
doned,  or  else  the  judge's  charge  is 
manifestly  wrong- 
Judgment  and  order  reversed,  and 
new  trial  granted. 

Opinion  by  Boardman^  J.;  Learn- 
ed^ P.  e/".,  and  Bockes^  •/.,  concur. 


USURY. 
N.    Y.  Supreme  Court.      General 
Term.     Third  Deft. 
Susan  Bevier,  reftptj  v.  Bessie  A. 
Covell  et  al..  applts. 
Decided  November,  1878. 

An  agreement  haying  been  made  by  which 
plaLntiff  was  to  lend  money  to  defendants, 
holding  the  same  for  defendant  nntU  he 
could  perfect  the  secnrity  to  be  given,  and 
defendant  was  to  pay  interest  for  the  time 
the  money  was  so  kept;  IIM,  That  the 
agreement  was  not  nsnrions. 

Appeal  by  defendants  from  judg- 
ment in  favor  of  plaintiff  decreeing 
foreclosure  of  mortgage  and  sale  of 
premises. 

Defendant,  Henry  C.  Covell,  ap- 
plied to  one  Dr.  Eldridge,  who  was 
plaintiflPs  agent,  for  a  loan  of  money. 
There  ^as  some  difficulty  as  to  the 
title  of  tlie  property  proposed  as  se- 
curity for  the  loan,  and  it  was  there- 
upon agreed,  as  the  justice  at  Special 
Term  finds,  that  Eldridge  should  keep 
$3,000  for  defendant  until  he  could 
perfect  the  title,  and  that  for  the 
time  it  was  so  kept,  defendant  should 
pay  interest  upon  it.  On  the  11th 
day  of  July,  1876,  the  title  having 
been  perfected  in  the  name  of  the 
defendant,  Bessie  A.  Covell,  who  is 
the  wife  of  defendant,  Henry  C. 
Covell,  a  mortgage  was  duly  execu- 


ted by  both  defendants  to  plaintiff 
for  said  sum  of  $3,000,  and  delivered 
to  Dr.  Eldridge,  who  thereupon  paid 
to  them  the  $3,000,  less  the  amount  of 
a  judgment  claimed  to  be  a  lien  on 
the  premises,  and  less  $105,  being  six 
months'  interest  on  the  $3,000,  for  the 
time  it  had  been  held,  as  claimed,  for 
the  defendants.  This  $105  was  after- 
wards paid  by  Dr.  Eldridge  to  plain- 
tiff. The  justice  also  finds  that  the 
agreement  to  pay  such  interest  was 
made  February  1, 1876,  twenty  days 
less  than  the  six  months,  so  that  six 
months  had  not  yet  expired,  and  in- 
terest was  taken  for  twenty  days  too 
much,  but  he  finds  that  this  was 
through  inadvertence  and  mistake. 
Between  the  1st  of  February  and 
the  11th  of  July,  when  the  mortgage 
was  given,  Dr.  Eldridge  did  not  keep 
the  $3,000  separate  and  distinct  from 
his  own  money.  It  was  deposited  in 
his  private  account,  and  he  did  not  at 
all  times  have  a  balance  of  $3,000  to 
his  credit.  It  was  proved,  however, 
that  the  bank  would  have  paid  his 
check  for  that  amount  at  any  time. 
Defendants  having  failed  to  pay  inter- 
est, this  action  is  brought  to  foreclose 
the  mortgage.  The  defence  is  usury. 
The  judgment  directs  a  proper  de- 
duction to  be  made  for  the  twenty 
days'  interest,  and  orders  foreclosure 
and  sale  for  the  balance.  Defend- 
ants appeal. 

D,  B,  Hill,  for  applts. 

G.  L.  Smithy  for  respt. 

Hddy  That  an  agreement  may  be 
made  without  a  violation  of  the  usury 
laws,  whereby  the  lender  may  de- 
mand and  receive  interest  from  the 
borrower  during  the  time  the  money 
is  held  for  the  borrower  to  perfect 
his  security.    Banks  v.  Van  Antwerp, 
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15  How.,  29 ;  S.  C,  6  Abb.,  411 ; 
Dowdall  V.  Lenox,  2  Ed.  CJh.  R, 
271-2.  Snch  an  agreement  has  been 
found  to  exist  in  this  case,  and  there 
is  a  preponderance  of  evidence  in 
favor  of  the  finding.  The  contract 
was  made  in  good  faith,  and  without 
intent  of  evading  the  usury  laws. 
FlaintifPs  money  was  at  all  times 
in  Dr.  Eldridge's  hands  to  carry  ont 
the  agreement,  and  thongh  at  times 
he  drew  down  his  bank  account 
below  $3,000,  he  was  always  ready 
and  able  to  advance  the  money,  and 
in  fact  did  pay  it  over  as  soon  as  de- 
fendants were  entitled  to  receive  it. 
I  think  the  learned  justice  at  Special 
Term  was  also  justified  in  finding 
that  the  excess  of  interest  for  the 
twenty  days  was  charged  through 
mistake  and  inadvertence,  and  not  by 
design. 

Judgment  aflSrmed  with  costs. 

Opinion  by  Boardman^  J.  ; 
Leamedy  P.  J.y  and  BockeSy  e/.,  con- 
cur. 


ASSAULT  AND  BATTERY. 

N.  Y.  Supreme   Coitbt.      Gekbbal 

Term.     Third  Dept. 

Wm.  H.  llanford,^^.  in  errors  v. 
The  People,  defts.  i?i  error. 

Decided  November,  1878. 

The  plaiDtifr  in  error,  aa  the  agent  of  his  wife, 
forcibly  removed  one  Jones  from  certain 
premises  occupied  by  Jones,  either  as  the 
servant  or  as  the  tonant  of  Mrs.  Handford. 
He  was  indicted  for  assault  and  batteiy  in 
so  doing.  On  the  trial  the  judge  was  re- 
quested to  charge  that  *'  if  Jones  occupied 
as  the  servant  of  Mrs.  Hanf ord,  the  defend- 
ant (plaintiff  in  error)  had  the  right  to  put 
him  off  the  premises,  using  no  unDecessary 
violence  in  so  doing."  The  judge  refused 
so  to  charge,  and  on  the  contrary  chazged 
that  it  was  not  material  whether  Hanford 
hod  the  right  to  enter  and  occupy  the  prem- 


ises ;  that  the  question  was  not  who  had  a 
right  to  occupy  them,  but  who  was  in  fact 
the  peaceable  oocupant.  Hieid,  That  the 
judge  erred  in  his  refusal  to  charge  as  r^ 
quested,  and  in  the  charge  as  madeu 

Writ  of  error  after  conviction  for 
assault  and  battery. 

Mrs.  Ilanford,  the  wife  .of  plaintiff 
in  error,  was  the  lessee  of  a  certain 
farm.  One  Jones  had  formerly  been 
the  lessee  of  the  farm,  and  in  the 
lease  to  Mrs.  Hanford  it  was  agreed 
that  Jones  should  occupy  the  farm 
an^ cultivate  it  during  the  term  of 
the  lease.  Afterwards  Jones  denied 
the  right  of  Mrs.  nanfoi-d  to  direct 
or  control  him  in  the  management  of 
the  farm,  and  thereupon  the  plaintiff 
in  error,  acting  as  tlie  agent  of  his 
wife,  entered  the  premises  and  forci- 
bly removed  Jones  therefrom.  Han- 
ford was  afterwards  indicted  for 
assault  and  battery  in  doing  so.  It 
does  not  appear  very  clearly  from  the 
evidence  whether  Jones  occupied  as  the 
tenant  or  as  the  servant  of  Mrs.  Jones. 
On  the  trial  the  judge  was  requested 
to  charge  as  stated  in  the  head-note 
above,  and  refused,  and  Hanford  was 
convicted  of  the  assault  and  battery 
charged. 

S.  A,  Sperry^  for  plfF.  in  error. 

Jno.  F,  Andersouj  for  the  people. 

Heldy  That  the  Court  should  have 
submitted  to  the  jury  to  find  as  a  fact 
whether  Jones  occupied  the  house  as 
a  tenant  or  as  a  servant  of  Mrs.  Han- 
ford. If  the  jury  had  found  tliat 
Jones  occupied  as  tenant,  then  the 
defendant  in  the  indictment  might 
properly  have  been  found  guilty  of 
the  offence  charged.  But  if  it  had 
found  that  Jones  was  the  mere  ser- 
vant of  Mrs.  Hanford,  and  was  allowed 
to  reside  in  the  house  as  a  mere  in- 
cident to  the  hiring  and  iov  the  con- 


NEW  YORK  WEEKLY  DIGEST. 


529 


Tenience  of  performing  his  work, 
then  the  master  mi^ht  at  any  time 
terminate  the  employment  and  re- 
move the  servant  from  the  house. 
The  legal  possession  being  in  the 
master,  he  or  his  agent  had  the  right 
to  use  all  necessary  force  to  remove 
such  servant  Kerrains  v.  The  Peo- 
ple, 60  N.  Y.,  221. 

Judgment  set  aside,  and  case,  re- 
mitted for  new  triaL 

Opinion  by  Boardman^ «/.  /  Learn- 
edy  P.  t/.,  concurs.  We%tbrook^  J., 
concurs  in  result,  and  thinks  that  the 
evidence  shows  clearly  that  the  re- 
lation of  master  and  servant  existed. 


PRACTICE. 

N.    Y.  SuFBEMB  Court.     Qsnbbal 
Term.    Third  Dept. 

Edward    O'Brien,  reapt,  v.  The 
N.  Y.  C.  &  H.  R  RR  Co.,  a^U. 
Decided  November,  1878. 

A  judgment  wiU  not  be  reTened  beoanae  of 
the  admission  of  immaterial  evidenoe,  when 
the  error  is  Bnbeeqnently  oared  by  the 
proper  admiaaion  of  other  eyidence  of  the 
Bame  facts,  and  by  the  ohaxge  of  the  judge ; 
or  where  it  la  of  auoh  a  charaoter  aa  to  hare 
no  effect  upon  the  yerdicL 

Bequeata  to  ohaige  are  properly  denied  when 
they  woald  have  the  effect  of  taking  from 
the  jury  any  fact  or^egal  infexenoe  proper 
to  be  oonaidered  by  them. 

Appeal  from  a  judgment  of  the 
County  Court  in  favor  of  the  plain- 
tl£F,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

Action  to  recover  damages  for 
wrongful  and  forcible  ejection  of 
plaintiff  from  a  passenger  car  of 
defendant  Plaintiff  went  into  the 
car  at  Albany  with  his  brother- 
in-law,  merely  to  "see  him  off'* 
on  the  train.  The  cara  started 
sooner  than  plaintiff  expected,  and  he 
Vol  7.— No.  23 


was  inadvertently  carried  off.  He 
'  then  concluded  to  go  to  Schenectady, 
and  when  the  conductor  came  to  col- 
lect his  fare  he  offered  him  thirty- 
five  cents,  which  was  one  cent  more* 
than  the  price  of  a  ticket.  This  the 
conductor  refused  to  take,  demanding 
five  cents  more  because  plaintiff  had 
no  ticket.  There  is  considerable  con- 
fiicting  testimony  as  to  whether  the 
full  amount,  including  the  extra  five 
cents,  was  afterwards  tendered  to 
the  conductor ;  but  at  West  Albany 
plaintiff  was  put  off  the  car,  and  some- 
what injufed. 

On  the  trial  evidence  was  admitted 
under  objection,  showing  plaintiff's 
purpose  in  going  to  and  getting  upon 
the  car,  but  the  same  thing  was  after- 
wards proved  without  objection,  and 
the  judge  in  his  charge  t()ld  tlie  jury 
that  the  purpose  with  which  plaintiff 
went  upon  the  train  did  not  make 
any  difference.  The  Court  also  al- 
lowed the  conductor  to  be  asked  on 
his  cross-examination  whether  he  ever 
in  other  cases  waived  his  right  to  ex- 
act the  extra  fare.  Various  requests 
to  charge  were  also  made  by  defend- 
ant and  denied.  The  jury  rendered 
a  verdict  for  plaintiff  for  $600  dama- 
ges. This  is  the  second  time  the  case 
has  been  tried.  On  the  first  trial 
plaintiff  also  obtained  a  judgment, 
which  was  reversed  on  appeal  upon 
an  exception  taken  to  the  admission 
of  evidence. 

Matthew  Haley  for  applt. 

jK  Countryman^  for  respt.    • 

Held^  That  the  evidence  showing 
plaintiff's  purpose  in  going  to  and  get- 
ting upon  the  cars  may  have  been 
immaterial,  but  if  so  any  wrong  to  de- 
fendant was  cured  by  the  subsequent 
evidence  and  the  charge  of  the  judge. 
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Held  alsOj  That  it  was  in  the  dis- 
cretion of  the  judge  to  allow  the  con- 
ductor to  be  asked  on  his  cross-exami- 
nation whether  he  ever  waived  bis 
right  to  exact  extra  fares.  The  man- 
ner in  which  he  answered,  the  full- 
ness and  frankness  of  his  answer 
would  serve  as  a  test  to  his  character 
as  a  witness.  Great  liberality  is  al- 
lowed upon  the  cross-examination  as 
to  immaterial  matters  when  the  evi- 
dence of  a  witness  is  important.  The 
judge  upon  the  trial  alone  restricts  or 
allows  such  examination.  If  an  ex- 
ception to  such  evidence  shall  be  held 
a  good  ground  for  a  new  trial,  such 
new  trial  may  always  be  assured  if 
counsel  be  only  indefatigable  in  tak- 
ing exceptions.  It  is  impossible  for 
the  judge  to  be  always  and- absolutely 
correct.  And  yet  many  of  the  errors 
ai*e  so  slight  or  trivial  or  technical  as 
to  have  no  possible  effect  upon  the 
verdict.  In  such  cases  a  new  trial  is 
an  absolute  wrong. 

Ileld  aleOy  That  the  requests  to 
charge,  so  far  as  they  would  have  the 
effect  to  take  any  fact  or  legal  infer- 
ence away  from  the  jury,  were  not 
proper.  This  applies  to  plaintiff's 
offer  to  pay  the  fare  either  personally 
or  by  others,  to  the  time  when  such 
offers  were  made,  and  to  the  knowl- 
edge which  the  conductor  possessed, 
or  may  be  inferred  to  have  possessed 
of  such  tenders  of  payment  and  of 
;  the  amounts  thereof.  These  consider- 
ations  were  for  the  jury. 

Plaintiff  has  had  two  verdicts  in 
his  favor.  On  the  former  appeal  the 
merits  of  the  case  were  fully  consid- 
ered, including  nearly  all  the  objec- 
tions now  urged,  and  plaintiff  was 
sustained,  except  upon  a  single  ex- 
ception to  the  admission  of  evidence. 


We  feel  bound  by  such  former  de- 
cision as  in  effect  res  adjiulioata. 

Judgment  and  order  aflSrmed. 

Opinion  by  Boardman^  J,; 
Leamedy  P.  J,j  concurs,  BockeSy  t/1, 
not  voting. 


CHATTEL  MORTGAGK 
AGENCY. 

N.  Y.  Sdpbemb  Coubt.  General 
Term.    Third  Dept. 

John  B.  Putnam,  respty  y.  Hal- 
com  Ramsay  et  al.,  appUs, 

Decided  November,  1878. 

Defendant  Malcom  Bamaay  broug^ht  to  plain- 
tiff, a  boat-builder,  the  fzagmenfee  of  a 
oanal  boat  which  had  been  broken  or  oat  in 
two,  and  made  an  agreement  hj  whldi 
plaintiff  was  to  rebuild  the  boat,  and  de- 
fendant waa  to  have  the  privilege  of  taking 
it.  when  rebuilt  at  the  cost  of  rebnildiDg. 
After  it  was  finished  defendant  took  it  at 
the  agreed  price  of  91700,  and  gaye  bac^  a 
chattel  mortgage  upon  it  as  aecnrity. 
Plaintiff  supposed  that  defendant  Malcom 
owned  the  fragments,  and  had  no  notice 
that  any  one  else  claimed  any  interest  in  or 
title  to  them.  Malcom*s  wife,  the  defend- 
ant Mary  G.  Bamsi^,  now  claims  that  she 
owns  the  new  boat  because  she  was  in  fact  the 
owner  of  the  old  boat  and  its  broken  parts, 
and  she  seeks  to  avoid  the  lien  of  the  mort- 
gage. HM,  That  the  mortgage  is  valid 
and  that  plaintiff  is  entitled  under  it  to  Ihe 
possession  of  the  boat. 

A  contract  made  by  an  agent  in  his  own  name 
is  available  as  a  oontcaot  of  the  principal, 
although  the  other  party  is  ignorant  of  the 
fact  of  agency,  especially  where  such  other 
party  would  suffer  loss  by  the  oonoealmentb 

Appeal  by  defendants  from  a  jndg- 
ment  rendered  on  the  verdict  of  a 
jnry,  in  favor  of  plaintiff,  for  posses- 
sion of  the  boat  in  dispute. 

This  boat  had  got  into  a  break  in 
the  canal,  and  by  order  of  the  canal 
superintendent  it  was  cut  in  two, 
and  one  part  left  in  the  canal.  Be- 
ing an  obstruction  to  navigation  the 


NEW  YORK  WEEKLY  DIGEST. 


631 


Buperintendent  afterwards  advertised 
and  sold  the  bow  part,  and  the  same 
was  bought  by  the  plaintiff  for  the 
defendant  Malcom  Kamsaj^  who 
afterwards  repaid  to  him  the  pur- 
chase price.  This  happened  a  second 
time.  Defendant  Malcom  afterwards 
towed  both  parts  to  plaintiff's  yard, 
and  made  the  contract  referred  to  in 
the  head-note  above,  gave  the  chattel 
mortgage,  and  took  possession  of  the 
boat  as  rebuilt  Plaintiff  transacted 
the  whole  business  with  the  defend- 
ant Malcom  Eamsay,  and  had  no 
knowledge  or  intimation  until  some 
mouths  after  the  mortgage  was  given 
that  the  defendant  Mary  O.  Bamsay, 
the  wife  of  Malcom,  claimed  to  own 
the  old  boat  or  its  broken  parts.  She 
now  claims  to  own  the  new  boat  and 
withholds  its  possession  from  plaintiff, 
who  seeks  to  take  it  under  the  mortgage, 
on  the  ground  that  her  husband  did  not 
own  the  old  boat  or  the  fragments,  but 
that  she  herself  was  the  real  owner. 

W.  W.  Goodrichj  for  applts. 

H.  B.  Fisky  for  respt. 

Ileld^  That  this  judgment  must  be 
sustained.  It  abundantly  appears 
that  at  all  times  Malcom  was  his 
wife's  general  agent  in  all  matters 
touching  the  boat  and  its  manage- 
ment. As  snch  agent  his  acts  bound 
her.  His  transfer  of  the  fragments 
to  plaintiff  bound  her.  A  contract 
made  by  an  agent  in  his  own  name  is 
available  as  a  contract  of  the  principal, 
although  the  other  party  is  ignorant 
of  the  fact  of  agency.  56  Barb., 
S90.  Especially  should  this  be  so 
when  the  other  party  to  the  contract 
w^ould  suffer  loss  by  the  concealment. 
If  we  do  not  go  back  of  the  sale  by 
plaintiff  to  Malcom,  and  the  giving 
by  the  latter  of  the  chattel  mortgage,  | 


the  same  principle  ought  to  apply. 
There  is  no  reason  why  a  general 
agent  concealing  the  fact  of  his 
agency  should  be  permitted  to  act  as 
principal  without  binding  the  real 
principal.  Especially  is  this  so  when 
the  real  principal  attempts,  as  in  this 
case,  to  accept  of  all  the  benefits  and 
reject  the  liabilities ;  to  ratify  all  the 
agent's  acts,  so  far  as  they  are  benefi- 
cial, and  disclaim  and  reject  all 
others. 

If  it  be  not  true  that  Malcom  was 
his  wife's  general  agent,  and  bounji 
her  by  his  acts  in  this  matter,  then  it 
must  follow  that  he  was  guilty  of  a 
fraud  in  pretending  to  the  right  to 
dispose  of  the  fragments  as  his  own, 
in  making  tlie  contract  for  rebuilding' 
of  the  boat,  and  in  taking  the  boat 
and  assuming  to  give  plaintiff  a  lien 
thereon  in  place  of  plaintiff's  lien  for 
repairs.  The  wife,  by  adopting  the 
fruit  of  the  fraud,  adopts  the  fraudu- 
lent act  and  must  be  bound  by  it. 
She  is  in  law  presumed  to  know 
what  her  agent  knows.  60  N.  Y., 
633  ;  36  N.  Y.,  79. 

Judgment  affirmed  with  costs. 

Opinion  by  Boardman^  J. ;  Learn- 
edy  P. «/.,  and  Bockea^  */],  concur. 


REFERENCE.     AMENDMENTS. 
DEMURRER. 
N.  Y.  Court  of  Appeals. 
Smitli  et  al.,  respta,^  v.  Rathbnn  et 
al.,  ex'rs,  &c.,  applts. 
Decided  November  12, 1878. 

On  the  trial  of  an  action  against  the  oflBoezs  of 
a  bank  to  ohazgB  them  pereonaUj  with  the 
waste  and  misappropriation  of  the  funds  of 
the  bank  on  the  ground  that  they  had  negli- 
gently allowed  C,  the  oashier,  to  do  the  acta 
set  forth  in  the  complaint,  and  had  aided 
him  in  so  doing,  the  referee  aUowed  the 
plaintiff  to  amend  his  oomplaint  by  alleging 
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th«t  one  of  the  defendants,  who  wm  de- 
aeribed  as  Tioe-presldent,  was  a  director  of 
the  bank  daring  the  time  G.  was  cashier,  on 
condition  that  defendants  be  allowed  to 
answer  or  demur  to  the  amended  complaint. 
Plaintifb  amended  and  defendents  de- 
murred. HMy  That  the  order  was  within 
the  power  of  the  referee,  and  that  plaintifh 
having  availed  themselves  of  the  permission 
to  amend  are  precluded  from  questioning 
the  Older. 
Bevendng  S.  C,  5  W.  Dig.,  558. 

This  action  was  bronght  to  charge 
defendant    B.  personally,  and     the 
other  defendants  as  executors  of  B., 
'With  the  waste  and  misappropriation 
of  the  funds  of  the  First  National 
Bank  of  Elinira,  by  V.  C,  its  cashier, 
on  the  ground  that  defendant  B.  and 
.the   testator    B.    "  negligently  per- 
mitted and  allowed  him  to  do  said 
acts  (alleged  in  the  complaint),  and 
aided,  countenanced,  and  assisted  him 
in  so  doing."    The  complaint  averred 
that  B.,  at  the  time  of  the  commission 
of  the  waste  and  misappropriation, 
was  vice-president,  and  that  B.  was  a 
director  of  the  bank.      The  issues 
framed  were,  upon  the  consent  of  the 
parties,  referred  to  a  referee.     Upon 
opening  the    case    the  counsel  for 
plaintiffs  claimed  a  right  to  maintain 
the  action  both  on  the  ground  of  the 
negligence  of  B.  and  B.  in  omitting 
to  look  after  and  protect  the  interests 
of  the  bank,  and  of  their  misfeasance 
and    wrong-doing.      Soon  after  the 
trial  commenced  plaintiff  offered  to 
prove  that  B.  was  a  director  of  the 
bank  during  the  time  V.  0.  was  cash- 
ier.     Defendants'  counsel    objected 
to  the  evidence  on  the  ground  that 
the  fact  sought  to  be  proved  was  not 
alleged  in  the  complaint,  and  that  it 
was  a  material  averment  if  plaintiffs 
sought  to  charge  the  estate  of  B.  for 
negligence,  as  well  as  for  positive 


misfeasance,  which  latter  the  defend- 
ants' counsel  insisted  was  the  only 
ground  of  liability  alleged  in  the 
complaint.  Before  the  referee-passed 
upon  the  objection  plaintiffs'  counsel 
moved  to  amend  the  complaint  by  in- 
serting the  allegation  that  B.  was  a 
director  of  the  bank  at  the  time  of 
the  alleged  waste  and  misconduct  of 
the  cashier.  Defendants'  counsel 
objected  on  the  gronnd,  among  othera, 
that  the  amendment  would  introduce 
a  new  cause  of  action,  and  insisted 
that,  if  allowed,  it  should  be  on  con- 
dition that  defendants  be  permitted 
to  answer  anew,  or  demur  to  the 
amended  complaint  The  motion  to 
amend  was  granted  upon  the  condi- 
tion nam%d.  Plaintiffs  amended 
their  complaint,  and  defendants  inter- 
posed a  demurrer.  Plaintiffs  then 
objected  that  the  referee  had  no 
power  to  allow  the  demurrer,  and,  the 
referee  declining  to  proceed  with  the 
reference,  moved  at  Special  Term  to 
strike  out  the  demurrer  as  irregular 
and  unauthorized.  This  motion  was 
denied  by  the  Special  Term,  and  on 
appeal  to  the  General  Term  the  order 
was  reversed  and  motion  granted. 

J?.  Boardman  Smithy  for  applts. 

Oeorge  K  Danforthy  ior  respts. 

Hddy  Error;  that  the  order  was 
within  the  power  of  the  referee,  and 
plaintifEs  having  availed  themselves 
of  the  permission  to  amend  are  pre- 
cluded from  questioning  tlie  order. 
18  N.  Y.,  481 ;  1  Id.,  126  ;  11  Abb., 
N.  S.,  197 ;  7  Paige.,  206 ;  62  Barb., 
152 ;  4  Wait's  Pr.,  205  ;  Old  Code, 
§§173,272. 

Order  of  General  Term,  reversing 
order  of  Special  Term,  revereed,  and 
order  of  Special  Term  affirmed. 

Opinion  by  Andrews^  J*    All  cou- 
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cur,  except  Miller  and  JSarly  JJ.,  ab- 
sent 


DEDICATION.   EJECTMENT. 

N.  Y.   SuPBEMB    Court.     Gtbnbral 

Term.    Third  Deff. 

Waiiam  L.  DeWitt,  ogpfo.,  v.  The 
Village  of  Ithaca,  respt 

Decided  November,  1878. 

One  D.,  who  was  the  owner  of  a  tract  of  land, 
laid  oat  a  portion  thereof  in  lota,  blocks,  and 
streets,  and  made  a  map  thereof,  designating 
thereon  a  certain  parcel  as  a  Tillage  park, 
and  made  said  map  a  basis  for  conyeying 
lota  thus  laid  out.  After  his  death  his  execu- 
tor made  another  map  upon  which  two 
other  parcels  were  designated  as  pablic 
parks,  and  made  conyeyances  of  lots  as 
designated  on  said  map.  The  municipal 
authorities  thereafter  assumed  possession 
and  control  of  said  parcels  for  public  use, 
and  ornamented  and  improyed  the  same.  In 
an  action  of  ejectment,  brought  hj  a  de- 
scendant of  D.,  JSeidr  'I^t  there  was  a  ded- 
ication of  these  three  parcels  of  land  to 
public  use,  and  that  by  the  acceptance 
thereof  by  the  yillage  authorities  the  same 
became  perfected  and  ixxeyocable  against 
any  and  all  daim  which  plaintiff  could  make 
affecting  the  easement  to  be  enjoyed  by  the 
public. 

Where,  in  an  action  of  ejectment,  it  appears 
that  defendant  has  an  easement  upon  the 
premises,  that  there  has  been  no  unlawful 
entry  by  him,  no  trespass  upon  plaintiff's 
proprietary  rights,  no  unlawful  withholding 
of  possession,  a  judgment  ioi  fayor  of  plain- 
tiff for  postession  subject  to  such  easement 
wiU  not  be  ordered. 

Appeal  from  a  judgment  entered 
npon  the  report  of  a  referee,  diamlBd- 
ing  the  complaint  with  coBts. 

The  action  was  brought  to  recover 
the  posBession  of  an  undivided  half  of 
three  parcek  of  land,  occupied  by  the 
defendant  as  public  parks.  The  de- 
fence was,  a  dedication  of  the  land  to 
the  £ublic  by  the  plaintifPs  ancestor, 
Simeon  DeWitt.  The  plaintiff  estab- 
lished his  title  by  descent  from  Simeon 


DeWitt,  the  common  source  of  title, 
and  by  purchase  from  one  of  the 
heirs.  One  of  the  parcels,  known  as 
"  Washington  Park,"  formed  a  part 
of  a  considerable  tract  of  laud  owned 
by  said  Simeon  DeWitt,  lying  within 
the  limits  of  the  village  of  Ithaca. 
In  the  year  1831  he  laid  out  a  portion 
of  the  pramises  into  lots,  blocks,  and 
sti'eets,  and  made  a  map  thereof,  desig- 
nating thereon  the  parcel  in  question 
very  manifestly  for  public  enjoyment 
as  a  village  park.  Said  Simeon  De- 
Witt,  until  his  death  a  few  yeai^s  after- 
wards, recognized  such  map,  and 
mad6  it  a  basis  for  conveying  lots 
thus  laid  out  and  plotted ;  and  sub- 
sequently, down  to  the  present  time, 
those  having  charge  of  and  owning 
the  premises  immediately  surround- 
ing said  park,  had  recognized  it  in  its 
public  use,  and  had  conveyed  lots  as 
designated  on  the  map,  referring 
thereto  in  tlie  conveyances. 

As  early  as  1848  or  1850  the  mu- 
nicipal authorities  assumed  possession 
and  control  of  the  plot  for  public  use, 
and  continued  such  possession  and 
use  to  the  present  time,  having  orna- 
mented and  improved  it,  and  in  all 
respects  controlled  and  used  it  as  a 
public  square  or  park. 

The  other  two  parcels  known  as 
"  Lafayette  Park  "  and  "  Clock  Fac- 
toiy  Park,"  were  laid  down  on  a  map 
made  by  E.  V.  DeWitt,  executor  of 
Simeon  DeWitt,  deceased,  in  1835, 
who  thereafter,  under  a  power  of  sale 
conferred  on  him  by  the  will,  made 
conveyances  of  lots  designated  on 
said  map.  The  plaintiff  by  several 
conveyances  recognized  this  map,  and 
made  grants  with  particular  reference 
thereto. 

It  was  insisted  on  the  trial  that^ 
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admitting  there  was  a  yalid  and  effec- 
tual dedication,  then  the  plaintiff  was 
entitled  to  jadgment  for  the  poBeea- 
fiion,  Bnbject  to  the  easement. 

The  referee  reported  in  favor  of 
the  defendant,  and  judgment  was 
entered  upon  his  report,  dismissing 
the  complaint,  with  costs. 

F.  M.  Finch^  for  applt 

8.  D,  HaUidayj  for  respt. 

Heldy  That  there  was  a  dedication 
of  the  three  parcels  or  plots  of  land 
to  public  use,  and  an  acceptance 
thereof  by  the  village  authorities; 
that  such  dedication  became  binding 
and  conclusively  operative  upon  said 
Simeon  DeWitt  when  the  municipal 
authorities  accepted  the  dedication 
and  adopted  the  parcels  by  public  use ; 
that  by  the  acceptance  of  such  dedi- 
cation by  the  village  authorities  the 
same  became  perfected  and  irrevoca- 
ble- against  any  and  all  claim  which 
the  plaintiff  could  make,  affecting  the 
easement  to  be  enjoyed  by  the  public ; 
that  there  having  been  no  unlawful 
entry  by  the  defendant,  no  trespass 
upon  the  plaintiff's  proprietary  rights, 
no  unlawful  withholding  of  posses- 
sion, the  plaintiff's  right  to  recover  in 
ejectment,  subject  to  the  easement, 
was  not  established. 

Judgment  affirmed. 

Opinion  by  JBookeSj  J",  /  Learned 
P.J.^  concurring.  Boardman^  «/], 
not  acting. 

SURVIVAL   OF  ACTION.     DI- 
VORCE. 
N.  Y.  CouBT  OF  Appeals. 
Price,  appU^  v.  Price,  resfU 
Decided  November  19, 1878. 

An  action  to  reooTer  damages  for  fraud  on  the 
part  of  defendant,  whereby  plaintiff  was  in- 
dnoed  to  many  him  daring  the  life  of  his 


first  wife,  does  not  snrrire  againat  the  da* 
fendant's  executors. 
Prior  to  the  oommenoement  of  this  action  de- 
fendant bronght  an  action  against  plaintilT, 
and  procured  a  jadgment  aminlling  their 
marriage  on  the  groond  that  his  first  wife 
was  still  aUye.  HM,  that  he  had  the  legal 
right  so  to  do ;  that  that  jadgment  was  the 
act  of  the  law,  and  that  defendant  did  no 
lega]  wrong  to  plaintiif  in  procaring  ik 
&  0.,  5  W.  Dig.,  335. 


Tliis  action  was  brought  by  plaintiff 
to  recover  damages  for  fraud  on  tlie 
part  of  defendant,  in  indacing  her,  bj 
fraudulent  representations  tliat  his 
first  wife  was  dead,  to  marry  him 
while  bis  first  wife  was  living.  After 
they  had  been  married  for  several 
years  the  defendant  abandoned  the 
plaintiff  and  brought  an  action  to  have 
his  marriage  with  plaintiff  annulled 
on  the  ground  that  his  first  wife  was 
still  alive.  A  judgment  was  obtained 
annulling  the  marriage  with  plaintiff. 
After  issue  was  joined  in  the  present 
action,  and  before  trial,  the  defendant 
died,  and  a  motion  was  made  to  have 
his  executors  substituted  as  defend- 
ants.   This  motion  was  denied. 

John  Z.  HUly  icx  applt 

Chae,  Hughes^  for  respt. 

Held^  No  error ;  that  the  cause  of 
action  did  not  survive.  58  K.  Y., 
282;  2R.S.,118. 

AUo  heldj  That  defendant  had  the 
legal  right  to  institute  the  action  and 
obtain  the  judgment  annulling  the 
marriage;  that  that  jndgtnent  was 
the  act  of  the  law,  and  defendant  did 
no  legal  wrong  to  plaintiff  in  procur- 
ing it 

Order  of  General  Term,  afiirming 
order  of  Special  Term  denying  mo- 
tion, affirmed. 

Opinion  by  £arl^  J.    All  concur. 
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PAYMENT  UNDER   PROTEST. 

N.    Y.    StTPBBMlB    COUET.        GENERAL 

Tebm.   Third  Dept. 
Chas.  A.  Wiendbielj^y?^.,  v.  John 
M.  Carroll,  exV,  respt 

Decided  November,  1878. 

Wbeze  a  iMurfcy  pays  mon^,  withoat  duress, 
but  protesting  that  so  much  is  not  dne  his 
creditor,  and  threatening  to  sae  thereafter 
for  the  orer-pajment,  he  oannol  xeooTer  tiie 
moneys  paid. 

Defendant  was  indebted  to  plain- 
ti£P8  testator  npon  a  mortgage.  The 
plaintiff  went  to  him  to  pay  it  off. 
After  a  statement  of  the  amonnt 
made  by  testator,  plaintiff  claimed  it 
was  not  right  and  that  there  was  not 
BO  much  due.  Plaintiff  insisted  there 
had  been  a  payment  of  $200  beyond 
the  amonnt  credited.  Plaintiff  fin- 
ally paid  the  amonnt  demanded,  but 
said  he  would  ascertain  whether  it 
was  an  over-payment,  and  that  if  it 
was  he  would  sue  the  testator  for  the 
amount  After  this  interview  plain- 
tiff discovered  evidence  tending  to 
prove  the  over-payment,  and  there- 
npon  commenced  this  action.  The 
Special  Term  nonsuited  plaintiff. 

Z.  S.  Westbroo&j  for  applt 

W,  L.  Van  Denbergh^  for  respt. 

jffeldj  That  plaintiff  could  not  re- 
cover the  money  paid,  since  he  knew 
when  he  paid  it  that  he  was  paying 
more  than  was  owing.  He  insisted 
that  so  much  was  not  due,  and  paid 
the  amount  with  the  intention  of  su- 
ing for  it  What  he  has  since  dis- 
covered is  not  the  fact  that  $300  had 
been  paid  mor^  than  was  credited, 
bnt  only  the  means  of  proving  that 
fact.  Ignorance  of  a  fact  is  one 
thing,  ignorance  of  the  means  of 
proving  a  fact  is  another.  Money, 
voluntarily  paid  can  sometimes  be 


recovered  for  a  mistake  of  fact. 
Here  there  was  no  mistake  of  fact ; 
merely,  plaintiff  did  not  know  how 
to  prove  the  fact. 

Judgment  affirmed  with  costs. 

Opinion    by    Learned^     jP. 
Boa/rdman^  </],  dissents. 


J.; 


DIVORCE.    PRACTICE. 
N.   Y.  Supreme   Court.      General 
Terbc    Third  Dept. 
Louis    Meyer,  applt.^  v.  Theresa 
Meyer,  respt 

Decided  November,  1878. 

An  action  for  divoroe,  being  at  issue,  was  re- 
ferred to  a  referee  to  take  proofs  and  report 
the  same  with  his  opinion  thereon  to  the 
Court.  Upon  motion  and  argument  thereon, 
the  Court  set  aside  the  report  and  gave  judg- 
ment for  the  defendant  Hdd^  Error.  The 
issues  should  have  been  tried  by  the  Court, 
the  facts  found,  and  a  case  settled.  As  the 
oase  stands  now  it  does  not  appear  that 
there  has  been  a  trial  of  the  issues. 

The  action  was  for  divorce  on  the 
ground  of  fraud.  An  answer  was 
served.  The  case  was  referred  to  a 
.  referee  to  take  proofs  and  report  the 
same  to  the  Court  with  his  opinion 
thereon.  The  referee  made  his  re- 
port and  stated  his  opinion  to  be 
that  the  plaintiff  should  have  judg- 
ment. The  defendant  tiled  excep- 
tions. Upon  motions  made  at  Spe- 
cial Term,  one  to  confirm  and  the 
other  to  set  aside  tlie  report,  the 
Court  sustained  the  exceptions,  set 
aside  the  report,  and  gave  judgment 
for  tlie  defendant  An  order  was 
made  to  that  effect,  and  upon  the  order 
judgment  was  entered  accordingly. 
The  plaintiff  appeals. 

K  L.  Westbrooky  for  applt. 

C.  A.  Fowler^  for  respt. 

Seldf  Error ;  nothing  was  said  on 
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the  argument  about  the  practice  pur- 
sued iu  this  case,  but  we  think  the 
case  is  not  properly  before  us.  The 
issues  were  not  referred  to  the  referee 
for  trial.  If  there  was  any  trial  at 
all  it  was  at  the  Special  Term,  on  the 
evidence  taken  before  the  referee, 
and  the  Justice  at  Special  Term  does 
not  seem  to  have  tried  the  issues. 
There  were  no  findings  of  fact  by  the 
justice.  Code  of  Procedure,  §  267. 
We  do  not  know  what  he  found. 
Nor  has  any  case  been  settled  by 
liim.  Eule  32  (34).  The  parties 
seem  to  have  treated  the  reference  as 
one  other  than  for  the  trial  of  issues. 
But  there  were  issues  to  be  tried ; 
and  the  case  is  not  iu  a  condition  to 
authorize  any  judgment,  still  less  to 
\ye  heard  by  us,  until  they  have  been 
tried  by  some  tribunal. 

Judgment  reversed  and  case  sent 
back  for  retrial  and  rehearing  be- 
fore the  same  referee,  to  the  end 
tliat  finding  of  facts  and  law  may 
be  made  as  a  foundation  for  judg- 
ment.    No  costs  to  either  party. 

Opinion  by  Learned^  P.  J.; 
JiockeSy  J,<f  concurs. 


SURVIVORSHIP. 
N.  Y.  Court  of  Appeals, 
Newell,  ex'r,  &c.,  resjpt.j  v.  Nichols 
et  al.,  ex'rs,  &c.,  applis. 

Decided  November  12, 1878. 

The  burden  of  proving  surrivorship  1^  upon 
the  parties  claiming  through  it ;  there  is  no 
legal  presumption  that  there  was  a  survivor 
any  more  than  that  there  was  a  particular 
survivor. 

In  the  absence  of  evidence  the  fact  of  survi- 
vorship is  assumed  to  be  unasoertainable, 
and  property  rights  are  disposed  of  as  if  all 
died  at  the  same  time. 

AiRrming  S.  C,  6  W.  Dig.,  169. 

Thi^  action  was  brought  by  plain- 


tiCF,  the  surviving  executor  and  tma- 
tee  under  the  will  of  W.,  deceased, 
for  a  construction  of  parts  of  the  will, 
and  for  directions  as  to  the  duty  of 
plaintiff  respecting  the  distributioo 
and  settlement  of  the  estate  under 
said  will.  It  appeared  that  W.  died, 
leaving  her  husband  and  a  son  and 
daughter.  By  her  will  she  devised 
all  her  property  to  trustees  to  sell 
and  invest  the  proceeds  so  as  to  make 
three  funds,  one  of  $30,000,  and  the 
other  two  of  $15,000  each,  the  in- 
come of  one  of  the  funds  of  $15,000 
to  be  paid  to  the  daughter  during  her 
life,  the  principal  at  her  death  to  the 
heirs  of  her  body  then  living,  and  in 
default  of  such  heirs,  to  whom  ahe 
might  appoint  by  will,  and  in  default 
of  appointment,  to  the  heirs  of  the 
body  of  the  testatrix  then  living,  and 
in  default  of  such  heirs  the  remain- 
der to  certain  persons  named  in  the 
will.  The  trust  as  to  the  $15,000  for 
the  benefit  of  the  son  was  the  same. 
The  income  of  the  fund  of  $30,000 
was  to  be  paid  to  the  husband  of  the 
testatrix,  and  upon  his  death  the 
principal  was  ^o  go  to  the  heirs  of 
her  body  tlien  living,  and  if  there 
were  none,  then  the  remainder  to 
go  to  certain  persons  named.  The 
father  and  son  and  daughter  were 
lost  by  shipwreck,  and  there  was  no 
evidence  of  any  survivorship. 

Oeo.  C.  Oenetj  for  applts. 

John  D.  Taylor  and  Wm.  FuUer- 
tony  for  respt 

Heldy  That  the  burden  of  proving 
survivorship  was  upon  the  parties 
claiming  through  it.  They  held  the 
affirmative  and  were  bound  to  estab- 
lish their  title  to  some  specific  share 
or  interest,  which  they  could  not  do 
bv  an  alternative  claim;  that  there  is 
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BO  legal  presumption  which  Courts 
are  authorized  to  act  npon  that  there 
was  a  survivor  any  more  than  that 
there  was  a  particular  survivor ;  the 
law  will  indulge  in  no  presumption 
on  the  subject,  4  DeG.,  M.  &  G.,  633 ; 
in  the  absence  of  evidence  the  fact 
of  survivorship  is  assumed  to  be  un- 
ascertainable,  and  property  rights  are 
disposed  of  as  if  all  died  at  the  same 
time ;  that  those  to  whom  the  remain- 
ders were  devised  and  bequeathed 
made  out  a  case  entitling  them  thereto 
by  proof  of  loss  of  the  issue  of  the  tes- 
tator by  the  same  disaster  in  the  ab- 
sence of  proof  of  survivorship. 

Judgment  of  General  Term,  affirm- 
ing judgment  for  plaintiff,  affirmed. 

Opinion  by  Churchy  Oh.  J.  All 
concur,  except  MiUer  and  Earlj  JJ.^ 
absent 


APPEAL. 
n.   y.    supsemb   coubt.     gsnebal 
Term.    Thibd  Dept. 
Augustus  Bockes,  Trustee,  &c.,  v. 
Henry  H.  Hathorn  et  al. 

Chauncey  Kilmer,  Trustee,  &c.,  v. 
Henry  H.  Hathorn  et  al. 
Decided  November,  1878. 

A  tnutee  for  mortg^age  bond-holdera,  who  is 
plaintiff  in  one  action  to  fozedose  the  trust 
mortgage,  and  defendant  in  a  second  or 
oroBs  action  brought  by  a  co-trustee  for  the 
same  purpose,  both  of  which  actions  have 
been  tried  as  one,  and  a  single  judgment  in 
favor  of  aU  the  trustees  rendered,  is  adyerse 
in  interest  to  those  against  whom  the  judg- 
ment is  rendered,  or  whose  claims  under  the 
trust  mortgage  have  been  disallowed ;  and 
upon  appeal,  notice  of  appeal  must  be 
directed  to  and  served  upon  him  as  weU  as 
upon  the  other  trastee& 

Motion  to  dismiss  various  appeals 
from  the  judgment  in  this  action. 
Actions  to  foreclose  a  mortgage 

Vol  7.— No.  23*. 


given  by  defendants  Hathorn  and 
wife  on  the  Congress  Hall  property 
at  Sai'atoga  Springs,  to  secure  the 
payment  of  bonds  to  be  issued  there- 
under to  an  amount  not  to  exceed 
$400,000.  Augustus  Bockes,  Chaun- 
cey Kilmer,  and  Wm.  B.  Deuel  ai-e 
trustees  for  the  bond-holders.  The 
first  action  was  brought  by  Augustus 
Bockes,  and  the  other  trustees  refus- 
ing to  join  with  hira  were  made  de- 
fendants. Afterwards  Kilmer,  for 
reasons  stated  in  his  complaint, 
brought  the  second  or  cross-action, 
making  Bockes  one  of  the  defend- 
ants therein.  There  are  numerous 
defendants  in  each  action.  Many  of 
them  answer,  and  in  the  second  action 
some  demur.  Both  actions  were  re- 
ferred to  the  same  i-eferee ;  they  were 
tried  as  one,  and  but  one  judgment 
was  rendered,  bv  which  the  demur- 
rers  were  dismissed,  certain  claims  by 
holders  of  bonds  or  bond  coupons 
were  rejected  in  whole  or  in  part, 
and  judgment  of  foreclosure  and  sale, 
in  favor  of  the  trustees,  was  ordered. 
From  this  judgment  an  appeal  is 
taken  by  the  Commercial  National 
Bank  of  Saratoga  Springs  and  the 
Balston  Spa  National  Bank,  defend^ 
ants  in  the  second  action,  whose 
claims  as  owners  of  a  large  amount 
of  coupons  were  disallowed. 

Appeals  are  also  taken  from  so 
much  of  the  judgment  as  overrules 
demurrers,  interposed  by  them  in  the 
second  action,  by  the  owners  of  the 
equity  of  redemption,  and  by  defend- 
ants Lester  and  Kichards,  who  have 
or  claim  to  have  some  adverae  inter- 
est, all  of  these  being  defendants  in 
both  actions.  No  notice  of  appeals 
by  any  of  these  parties  was  served 
upon  trustee  Bockes,  and  the  time 
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within  which  a  valid  appeal  may  be 
taken  having  expired,  this  motion  to 
dismiBS  the  appeals  is  made. 

An  appeal  has  also  been  taken,  by 
leave  of  the  Conrt,  in  the  name  of 
Augustus  Bockes,  trustee,  in  behalf 
of  the  banks  above  named,  and  also 
of  various  bond-holders,  who  are  not 
parties  to  either  action,  and  whose 
claims  were  disallowed  in  whole  or 
in  part    Tliis  appeal  is  still  pending. 

A.  Pondy  for  the  motion. 

C.  S.  Lester,  opposed. 

Ileldy  That  the  appeals  are  not 
well  taken  without  making  Judge 
Bockes,  as  trustee,  a  party  to,  and 
serving  the  notices  of  appeal  upon 
him.  1  Barb.  Ch.,  624;  Coates  v. 
Carroll,  28  How.,  436 ;  1  Barb.  Ch., 
400;  Code,  §  1300;  2  Lans.,  118. 
He  either  represents  all  creditors  or 
he  does  not.  If  he  does,  the  appeal 
should  be  in  his  name.  If  he  does 
not,  then  it  necessarily  follows  that  he 
has  intei^ests  hostile  to  the  appellants, 
and  he  should  have  notice  of  the 
appeal.  The  judgment  ascertains 
and  determines  who  are  creditors 
under  this  mortgage,  and  hence 
whom  he  as  trustee  represents.  The 
appellants  have  been  shut  out  from 
that  class.  Hence  their  interests  and 
the  interests  of  the  class  represented 
by  him  are  diverse  and  hostile. 

No  valid  appeal  having  been  taken 
within  the  time  required  by  the  Code 
(§  1351),  the  appeals  must  be  dis- 
missed unless  under  §  1303  the 
Court  thinks  proper  to  allow  an 
amendment  to  be  made.  But  the 
appeal  taken  in  the  name  of  Judge 
Bockes,  as  trustee,  in  behalf  of  vari- 
ous pei-sons  named,  if  proper,  will 
present  for  review  the  same  alleged 
errors  upon  the  trial  and  in  the  judg- 


ment sought  to  be  raised  now.  Be- 
sides the  appeal  from  so  mach  of  the 
judgment  as  overrules  the  demnrrers 
presents  an  unheard  of  condition  of 
practice.  The  question  of  law  aris- 
ing on  the  demurrer  is  referred,  an 
extraordinary  reference  (Code,  §  976), 
as  well  as  the  questions  of  fact ;  and 
after  the  case  is  heard  on  its  merits 
and  final  judgment  entered,  an  ap- 
peal is  taken  from  the  decision  on 
the  demurrer*  This  is  not  good 
practice. 

Appeals  dismissed  without  leave  to 
amend. 

Opinion  by  JBoardmanj  J.; 
Zeamedy  P. «/.,  concurs. 


NEGLIGENCE. 
n.  t.   supeemb   coukt.      g-enebal 
Term.     Third  Dept. 
William    Schweir,  an    infant,  by 
guardian,  re&pt,  v.  The  N.  T.  0.  & 
II.  R.  RR.  Co.,  apple. 
Decided  November,  1878. 

One  of  defeudant*8  engines  was  backing 
slowly  throogh  the  city  of  Schenectady. 
Plaintiff,  a  child  four  years  old,  who  had 
escaped  from  his  mother  under  cixcnmstan' 
ces  which  showed  no  omission  of  proper 
care  on  her  part,  approached  the  engine, 
ran  alongside  some  distance,  and  then  at- 
tempted to  cross  in  front  of  it,  when  he  was 
stnick  by  it  and  injnred.  HM,  That  there 
was  no  snch  contributory  negligence  charge- 
able to  him  as  would  bar  the  action ;  that 
he,  being  a  child  of  tender  years,  was  not 
responsible  for  personal  negligence;  bat 
that  the  evidence  was  insnfflcient  to  show 
any  negligence  on  defendant's  part. 

''Appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintiff, 
entered  upon  a  verdict  at  the  Circuit. 
The  action  was  brought  to  recover 
damages  for  an  injury  to  the  plain- 
tiff, claimed  to  have  been  caused  by 
the  defendant's  negligence. 
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The  plaintiff  was  a  child^  less  than 
four  years  of  age.  The  injury  oc- 
curred in  the  city  of  Schenectady,  at 
the  street  crossing  on  Front  Street. 
The  track  there  crossed  the  street 
very  nearly  at  right  angles.  The  en- 
gineer was  backing  the  engine  north- 
erly, for  the  purpose  of  taking  in 
water ;  and  was  moving  it  slowly,  at 
the  rate  of  only  about  two  miles  per 
hour. 

The  child  came  running  from  the 
west,  on  the  south  line  of  the  street ; 
approached  very  near  the  moving  en- 
gine; then  turned  north,  along  the 
side  of  it,  still  running ;  outstripped 
it  in  a  race  of  fifty  or  sixty  feet; 
then  tamed  across  the  track,  in  front 
of  the  engine,  when  he  was  struck  by 
it,  knocked  down,  and  seriously  in- 
jured. The  child  had  escaped  from 
his  mother  under  such  circumstances 
as  were  held  by  the  Court  to  relieve 
the  case  from  any  just  claim  that  the 
injury  resulted  from  any  omission  of 
proper  care  of  the  child  on  her  part. 

The  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $7,500  damages ; 
and  for  that  sum,  with  costs,  judg- 
ment was  rendered.  The  defendant 
appealed  from  the  judgment,  and 
from  an  order,  made  on  the  judge's 
minutes,  denying  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial. 

S.  W.  JacksoTiy  for  applt. 

£.  W.  PaigSy  for  respt. 

Ileldy  That  there  was  no  such  con- 
tributory negligence  chargeable  to 
the  plaintiff  as  would  bar  the  action  ; 
that  he,  being  a  child  of  tender  years, 
was  not  responsible  for  personal  neg- 
ligence ;  but  that  the  evidence  as  to 
the  defendant's  negligence  was  in- 
sufficient to  uphold  the  verdict ;  and 
the   judge   should   have    nonsuited 


the  plaintiff,  as  he  was  requested  to 
do. 

Judgment  and  order  reversed,  and 
new  trial  granted ;  costs  to  abide  the 
event. 

Opinion  by  Bockes^  J, ;  Learned^ 
P,  J.y  and  Boardinany «/.,  concurring. 


CONTRACT     FOR     SALE     OF 

LAND.    COUNTERCLAIM.  • 
N.   Y.   Supreme    Court.     Generai^ 
Term.    Third  Deft. 

The  Board  of  Super visore  of  the 
County  of  Schenectady,  respt y  v.  D. 
P.  McQueen,  applt. 

Decided  November,  1878. 

Defendant  purchased  of  the  Board  of  Saper- 
TisoFB  certain  land  upon  which  the  poor- 
house  was  situated,  under  an  oral  agree- 
ment by  the  terms  of  which  ten  per  cent,  of 
the  purchase  prioe  was  to  be  paid  on  the 
Ist  of  July  following,  and  the  balance  to  be 
secured  by  a  bond  and  mortgage ;  the  Board 
of  Superrisors  agreeing  to  remove  the  poor- 
house  within  three  years.  Defendant  paid 
the  money,  and  gave  the  bond  and  mort- 
gage, but  the  snpervisors  omitted  to  remove 
the  poorhouse  as  agreed.  In  an  action  on 
the  bond,  Hddy  that  the  agreement  was  valid 
as  a  contract  for  the  sale  of  land,  inasmuch 
as  defendant  had  performed  upon  his  part ; 
that  the  Board  of  Supervisors,  having  ac- 
cepted performance  by  the  defendant,  and 
having  brought  an  action  to  enforce  the 
bond  given  pursuant  to  the  contract,  could 
not  be  permitted  to  dispute  its  validity, 
either  on  the  ground  of  want  of  power  to 
contract,  or  on  the  statute  of  frauds ;  that 
payment  of  the  bond  and  mortgage  was  not 
a  condition  precedent  to  performance  of  the 
agreement  to  remove  the  poorhouse,  and 
that  by  pleading  the  non -performance  of 
such  agreement,  defendant  stated  a  good 
ground  for  an  allowance  by  way  of  counter- 
claim for  such  damages  as  he  could  estab- 
lish growing  out  of  such  non-performance. 

Appeal  by  the  defendant  from  a 
judgment  upon  a  verdict  rendered  by 
dii-ection  of  the  Court 

The  action  was  brought  for  the 
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bread  I  of  a  bond  for  the  payment  of 
money.    The    amount    unpaid    and 
due,  according  to  tlie  condition  of  the 
bond,  was  not  disputed.     But  the  de- 
fendant put  in  an  answer,  in  which 
it  was  averred  that  the  bond  in  suit, 
together  with  the  mortgage  accompa- 
nying it,  was  given  by  the  defendant 
on  the  purchase   by  him  of  sixteen 
lois  of  land,  part  of  a  farm  owned  by 
the  plaintiffs,  on  whidh  the  poorhouse 
was  situated.     That  the  agreement  to 
purchase  was  made  between  the  par- 
ties on  the  17th  of  May,  1873,  and 
was  as  follows:  (1)  that  the  plaintiff 
should,  on  the  Ist  of  July  then  next, 
convey  to  the  defendant  the  lots ;  and 
(2)  should,  within  three  years   from 
the  making  of  the  contract,  remove 
the  poor-house  from  said  farm ;  (3) 
that  the  defendant,  in  consideration 
thereof,  should  pay-  $5,145  for  the 
lots ;  ten  per  cent,  thereof  down,  and 
fifteen  per  cent,  on  the  1st  of  July  ; 
and  should  secure  the  balance  by  his 
bond  and   mortgage  conditioned  for 
the  payment  of  such  balance  in  five 
years  from  the  last  mentioned  date  ; 
that  the  defendant  made  payment  of 
the  money  agreed  to  be  paid  on  and 
prior  to  July  Ist,  and  that  he  then 
gave  the  bond  and  mortgage  as  he 
had    agreed.     As  a  breach    of  this 
agreement  it  was  averred   that  the 
plaintiff  omitted  to  remove  the  poor- 
house  within  three  yeare,  to  his  great 
damage.    And  the  defendant  claimed 
to  have  such  damages  allowed  him, 
by  way  of  deduction  from  the  amount 
due  according  to  the  condition  of  the 
bond. 

On  the  trial  the  defendant  offered 
to  prove  all  the  facts  set  out  in  his 
answer,  and  asked  to  have  the  case 
submitted  to  the  jury  on  those  facts. 


The  Court  refused  the  offer,  and  di- 
rected a  verdict  for  the  plaintiffs  fur 
the  amount  due  according  to  the  con- 
dition of  the  bond. 

jE  TT.  Paige^  for  applt 

A.  A.  YaUSy  for  respt 

Hddy  That  admitting  the  agree- 
ment set  up  in  the  answer  to  be  valid 
and  binding  on  the  plaintiff,  the  de- 
fendant stated  a  good  ground  for  an 
allowance    by  way  of  counterclaim 
or  recoupment  for  such  damages^ 
he  could  establish  by  legal  evidence, 
growing  out  of  its  breach  by  reaaon 
of  the  omission  of  the  plaintiff  to  re- 
move the  poorhouse  within  the  speci- 
fied time  ;  that  the  agreement  was  not 
void  because,  of  the  want  of  power 
in  the  plaintiff  to  enter  into  it ;  that 
having  undertaken  to*  contract,  and 
having  accepted  performance  by  the 
other  party,  it  could  not  be  permitted 
to  set  up  an  excess  of  authority  in 
excuse  for  its  own  non-performance ; 
that  it  was  also  valid  as  a  contract  for 
the  sale  of  lands,  although  by  parol ; 
inasmuch  as  it  had  been  performed 
by  the  defendant  by  the  payment  of 
the  money  agreed  to  be  paid  on  and 
prior  to  July  1st,  and  by  giving  the 
bond  and  mortgage  as  he  had  agreed ; 
that,  besides    this,   the   action    was 
brought  to  enforce  the  bond  given 
pursuant    to    the  contract  of    salej 
hence  the  plaintiff  could  not  be  per- 
mitted to  dispute  its  validity,  either 
on  the  ground  of  want  of  power  to 
contract  or  on  the  statute  of  frauds ; 
that  payment  of  the  money  secured 
by  the  bond  and  mortgage  was  not  a 
condition  precedent  to  performance 
of  the  provision  for  the  removal  of 
the  poorhouse.     The    obligation  to 
remove  the  building  was  not  depend- 
ent on  the  payment  of  the  money  se- 
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en  red,  but  was  an  independent  obliga- 
tion ;  and  hence,  that  the  claim  for 
damages  growing  out  of  its  breach 
was  not  barred  by  reason  of  the  non- 
payment of  the  bond  according  to  its 
condition  ;  that  the  evidence  oflFei*ed, 
to  establish  the  counterclaim  should 
have  been  received. 

Judgment  reversed,  and  new  trial 
ordered.     Costs  to  abide  the  event. 

Opinion  by  BockeSj  J.  /  Learned^ 
P.  J.y  and  Boardmanj  e/".,  concurring. 


INCREASING    UNDERTAKING 

ON  ATTACHMENT. 
N.   Y.    Supreme  Court.      General 
Term.    First  Dept. 
Morris  Dusseldorf,  resjpt,^  v.  Lud- 
wig  Redlick,  appit. 

Decided  February  7, 1879. 

The  g^vixig  of  an  nndertaking  by  a  defendant 
to  procure  the  discharge  of  an  attachment, 
nnder  §  688  of  the  Code,  is  not  a  waiver  of 
his  right  to  have  the  plaintifTs  undertaking 
given  to  obtain  the  attachment,  increased 
under  §  682  of  the  Code  of  Civil  Procedure. 

Appeal  from  order  denying  mo- 
tion that  additional  security  on  at- 
tachment be  given  under  §  682  of  the 
Code  of  Civil  Procedure. 

PlaintifF,  at  the  commencement  of 
this  suit,  procured  an  attachment 
against  the  defendants,  upon  the 
ground  that  they  were  non-residents, 
and  gave  the  usual  undertaking, 
signed  by  himself  and  one  surety, 
upon  procuring  such  attachment. 

Thereafter  the  defendants  pro- 
cured a  discharge  of  the  attachment 
lien  by  giving  an  undertaking  under 
§  688  of  the  Code. 

Subsequently  to  procuring  the  dis- 
charge of  the  attachment  as  afore- 
said, the  defendants  moved  the  Court 
that  plaintiffs  bond,  given  to  obtain 


the  attachment,  be  increased,  by  rea- 
son of  plaintiff's  and  the  surety's  ir- 
responsibility. 

Such  motion  was  denied  upon  the 
ground  that  the  defendants,  by  giving 
tlieir  undertaking  to  procure  the  dis- 
charge of  the  attachment,  waived 
their  right  to  have  the  plaintiff's 
undertaking,  on  procuring  the  attach- 
ment, increased. 

B.  SampteTj  for  applt. 

OUo  IlorwitZy  for  respt. 

ITeld^  The  affidavits  on  the  part  of 
the  appellants  show  a  case  entitling 
them  to  additional  security. 

We  think  the  undertaking  under 
§  688  becomes  merely  a  substitute 
for  the  property  attached,  and  the 
warrant  of  attachment  is  not  thereby 
so  far  discharged  as  to  prevent  the 
defendants  from  requiring  the  addi- 
tional security  provided  for  by  §  682. 

Order  reversed,  and  an  order  made 
directing  additional  security  to  be 
given  in  the  sum  of  $500,  with  sure- 
ties wiio  can  justify  in  at  least  double 
that  amount,  with  $10  costs  and  dis- 
bui^sements. 

Opinion  per  curiam. 


VOLUNTAKT  ASSOCIATIONS. 

N.  Y.  SuPBE^m  Court.  General 
Term.    First  Dept. 

John  Lafond  et  al.,  reepts.^  v.  Henry 
W.  Deems  et  al.,  applts. 

Decided  February  7, 1879. 

As  between  themselves  the  membeiB  of  a  vol- 
nntary,  unincorpoTated  assooiation  or  com- 
bination, which  has  no  element  of  profit  and 
loss  in  its  organization,  and  where  members 
may  be  expeUed  for  non-payment  of  dues, 
is  not  a  copartnership. 

AnH  a  Conrt  of  Equity  wiU  not  dissolve  the 
association  nnless  it  is  apparent  that  its 
unity  and  nsefolness  is  destroyed,  or  its 
continiiance  impossible,  which  cannot  be 
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said  as  loog  as  the  meana  for  the  restor- 
ation of  order  agreed  upon  has  not  been 
called  into  requisition. 

Appeal  fi'orn  judgment  of  the  Spe- 
cial Term,  decreeing  dissolution  of 
Washington  Tent,  appointing  re- 
ceiver, &c. 

Action  for  the  dissolution  of  the 
Washington  Tent,  No.  1,  Indepen- 
dent Order  of  Bechabites,  a  volun- 
tary association,  unincorporated  and 
formed  for  the  avowed  purpose  of 
mutual  benefit  in  the  exercise  of 
temperance,  and  to  secure  to  its  mem- 
bers sympathy  and  relief  in  sickness 
and  distress,  &c. 

A  considerable  fund  had  accumu- 
lated in  the  Treasury  of  the  Associ- 
ation from  dues  and  the  rent  of  a 
room. 

This  action  was  brought  upon  the 
theory  and  allegation  that  the  said 
association  was  a  copartnership,  and 
that  owing  to  faction  and  dissension 
among  its  members,  and  an  alleged 
conspiracy  among  certain  members 
to  injure  the  plaintiffs'  rights,  a  dis- 
solution sought  by  plaintiffs  should 
be  decreed. 

W,  H.  Towrdey^  for  applts. 

Oeo.  K  Lcmghein^  for  respts. 

Hddy  This  association  was  not  a 
copartnership,  and  the  Court  below 
erred  in  considering  the  evidence,  in 
connection  with  the  proposition  that 
the  Washington  Tent  was  a  copart- 
nerahip. 

White  v:  Brownell,  2  Daly,  329, 
cori-ectly  declares  the  effect  of  such  a 
combination,  which  has  no  element 
of  profit  and  loss  in  its  organization, 
and  was  not  created  for  the  trans- 
action of  business,  and  from  which 
members  might  be  expelled  for  non- 
payment of  dues,  and  for  improper 


conduct  could  be  reprimanded,  sus- 
pended, or  expelled. 

If  the  alleged  dissenions  existing 
in  the  association  could  be  at  all  con- 
sidered, it  must  be  with  reference  to 
the  means  afforded  by  the  constitu- 
tion and  by-laws  to  subject  recreant 
members  to  discipline. 

These  recreant  members  were  not 
subjected  to  discipline,  and  as  the 
members  of  the  association  have  it  in 
their  own  power,  as  shown,  to  remedy 
the  evils  complained  of,  the  plaintiffs 
should  resort  to  the  prescribed  rem- 
edy before  appealing  to  the  Court 
for  redress. 

Non  constat,  but  that  the  exercise 
of  this  authority  would  remove  all 
the  troubles  complained  of. 

As  there  is  no  existing  partner- 
ship, this  court  cannot  be  called  upon 
to  dissolve  the  association  unless  it  is 
apparent  that  its  unity  and  its  useful- 
ness is  destroyed  or  its  continuance 
impossible,  which  cannot  be  said  as 
lono:  as  the  means  for  the  restoration 
of  order  agreed  upon  has  not  been 
called  into  requisition. 

Judgment  reversed. 

Opinion  per  curiam. 


ENTERING   JUDGMENT 
AGAINST  JOINT  DEBTORS. 

N.  r.  SUPBEMB  COUET.    GeNBBAL 

Term.    First  Dkpt. 
William    Orr    et    al.,    respts.,    v. 
Joseph  McEweu  an  another,  appUs. 
Decided  February  7, 1878. 

The  mode  of  entering  judgment  against  joint 
debtors  where  all  have  not  been  serred  is 
regolatod  by  §  136  of  the  late  Code  of  Fro- 
cedore,  whioh  is  still  in  f  oroe. 

Where  all  of  defendants*  joint  debtozs  haTe 
been  served,  judgment  must  be  entered 
against  aU,  and  the  provislona  of  §  136  do 
not  allow  separate  judgments. 
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Bnbstitalied  servioe  Ib  equivalent  to  peisonal 
aenrioe  bo  far  as  it  affects  the  right  to  enter 
judgment  against  joint  debtors. 

Appeal  from  an  order  of  the  Spe- 
cial Term  denying  motion  to  vacate 
judgment  entered  August  10,  1878, 
against  the  defendants  McEwen,  same 
to  be  enforced  only  against  their  joint 
property,  and  the  individual  property 
of  Nathaniel  McEwen. 

This  action  was  against  the  defend- 
ants, as  endorsers  of  a  promissory 
note.  Defendants  were  copartners, 
and  the  note  was  endorsed  by  them  in 
the  firm  name. 

On  the  20th  day  of  July,  1878,  the 
defendant,  Nathaniel  McEwen,  was 
personally  served  with  summons  and 
complaint. 

On  •  August  8d  Joseph  McEwen 
was  served  with  summons  and  com- 
plaint by  a  substituted  service  under 
an  order  for  that  purpose. 

At  the  expiration  of  twenty  days 
aft«r  service  on  Nathaniel  McEwen, 
and  before  the  expiration  of  the  de- 
fendant Joseph  McEwen's  time  to 
answer  the  above,  judgment  was  en- 
tered. 

J.  JET,  Dougherty,  for  applts. 

O.  W.  Davenporty  for  respts.  . 

Seldy  The  mode  of  entering  judg- 
ment against  joint  debtors,  where 
all  have  not  been  served,  is  regu- 
lated by  §  136  of  the  late  Code 
of  Procedure,  which  is  still-  in 
force. 

Where  all  have  been  served,  judg- 
ment must  be  entered  against  aU,  and 
the  provisions  of  §  136  do  not  allow 
separate  judgments.  The  only  ques- 
tion on  this  appeal  is  whether  both 
of  the  joint  debtors,  against  whom  the 
action  is  brought,  had  been  served 
within  the  meaning  of  the  Code,  at 


the  time  the  judgment  sought  to  be 
set  aside  was  entered. 

One  of  them,  the  appellant,  had 
been  personally  served ;  the  other 
had  been  served  by  substituting  ser- 
vice. 

Substituted  service  is  equivalent  to 
personal  service  so  far  as  it  afFects 
the  right  to  enter  judgment  against 
joint  debtors.  The  plaintiff  should 
have  waited  the  expiration  of  the 
time  to  answer  of  the  defendant  last 
served.    Code,  §  436  and  436. 

The  judgment  was  irregular,  and 
must  be  set  aside.  But  as  the  ques- 
tion is  new,  no  costs  of  the  motion,  or 
of  this  appeal,  should  be  allowed. 

Opinion  j?^  curiam. 


PEOBATE  OF  LOST  OR  DE- 
STROYED  WILL  IN  NEW 
YORK  CITY. 

N.  Y.  SUPKEMB  COUKT.    GeNEEAL 

Term.    Fibst  Dept. 
Greenleaf  K.  Sheridan,  applty  v. 
Julia  R.  Houghton,  respt 
Decided  February  7, 1879. 

There  must  be  a  anbatantial  agreement  of  at 
least  two  credible  witnesses  with  respect  to 
the  contents  of  a  lost  or  destroyed  will  in 
the  absence  of  a  draft  or  copy  thereof,  be- 
fore the  Surrogate  of  New  York  County  can 
admit  such  wUl  to  probate,  under  Chapter 
859,  Laws  of  1870. 

An  attorney  who  has  knowledge  of  a  will  to 
which  he  is  a  witness,  is  competent  and 
bound  to  testify  in  relation  to  the  prepara- 
tion and  contents  of  such  vrilL 

Appeal  from  the  decree  of  the  Sur- 
rogate of  New  York,  admitting  a  lost 
or  destroyed  will  to  probate. 

The  Surrogate  of  New  York  County 
admitted  to  probate  a  lost  or  destroyed 
will  under  Chapter  369,  of  the  Laws 
of  1870. 

The  evidence  showed  that  after  the 
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death  of  the  testator  the  will  of  the 
testator,  or  what  purported  to  be  such, 
was  read  in  the  presence  of  the  family 
hy  a  clergyman,  at  the  request  of  the 
membera  of  the  family.  That  after 
same  was  once  read  it  was  handed  to 
the  eldest  son ;  that  the  proponent 
has  never  since  been  able  to  procure 
or  find  such  will. 

The  two  witnesses  relied  upon  to 
prove  the  contents  of  the  will  did  not 
agree  as  to  its  contents,  in  certain 
particulars.  No  draft  or  copy  of 
'the  will  was  produced.  One  C,  an 
attorney  who  witnessed  the  will 
sought  to  be  proved,  and  probably 
drew  same,  was  called  for  the  pro- 
ponents, and  stated  that  he  had 
drawn  sevoml  wills  for  the  testator, 
but  refused  to  answer  any  questions 
with  respect  to  the  will  sought  to  be 
proved,  on  tlie  ground  that  he  was 
privileged  from  disclosing  confiden- 
tial communications  made  by  the 
testator,  and  the  surrogate  did  not  see 
fit  to  require  him  to  answer.  It  ap- 
peared by  both  witnesses  that  the  will 
was  signed  by  two  witnesses. 

«/.  Z.  Lawrence^  for  applt. 

E.  Luther  Ilamiltan^  for  respt. 

Ueldj  We  are  reluctantly  com- 
pelled, as  matter  of  law,  to  reverse 
the  decree  and  direct  a  rehearing  be- 
fore the  surrogate. 

Although  the  execution  of  the  vnll 
was  sufficiently  proved,  we  are  unable 
to  say  that  the  contents  of  tlie  will 
was  proved  by  two  witnesses  as  re- 
quired by  the  statute,  in  case  no  copy 
or  draft  of  the  will  is  produced. 

The  attorney,  C,  called  was  not 
only  competent  but  bound  to  testify 
in  relation  to  the  preparation  and 
contents  of  the  will  sought  to  be 
proved. 


A  failure  of  justice  must  not  be 
permitted  on  any  such  pretext,  and 
we  think  upon  a  new  trial  there  will 
be  no  difficulty  in  developing  sudi 
facts  as  will  prevent  the  failure  of 
clearly  manifest  justice  in  this  case. 

Decree  reversed,  and  proceedings 
remitted  to  tlie  surrogate,  with  direc- 
tions to  proceed  with  a  hearing  of  the 
case. 

Opinion  j?^  curiam. 


SLANDER 
Supreme  Couet  of  Wisoonsdt. 
Henry  Spiering,  applt^  v.  Julius 
n.  Andral,  respt. 

Words  chargiikg  a  public  ofScer  with  a  want  of 
capacity  to  perform  properly  the  duties  of 
his  office,  and  directly  tending  to  prejudice 
him  therein,  are  actionable  per  M.   * 

This  is  an  action  for  slander.  The 
plaintifF  alleges  in  his  complaint  that 
at  the  time  the  alleged  slanderous 
words  were  spoken  by  the  defendant, 
he  was,  and  for  many  years  previous 
thereto  had  been,  a  justice  of  the 
peace,  and  acted  as  such,  in  the  vil- 
lage of  Maysville,  in  the  County  of 
Dodge;  that  the  defendant,  in  a 
public  speech  in  said  village^  at  a 
public  meeting,  in  the  presence  and 
hearing  of  a  great  number  of  per- 
sons, in  speaking  of  the  plaintiff  as 
said  justice  of  the  peace,  maliciously 
spoke  the  false  and  defamatory  words 
following :  "  The  reason  1  did  not 
take  out  any  second  papei'S  was,  that 
I  did  not  want  to  sit  as  a  juror  before 

such   a  d d   fool   of  a  justice." 

No  special  damage  was  alleged  in  the 
complaint.  The  defendant  answered, 
admitting  the  speech,  but  alleged  that 
the  words  were  not  spoken  of  or  con- 
cerning the  plaintiff,  and  denies  that 
he  used  the  word  "such  a  d        d 
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fool,"  but  that  the  words  used  were 
"a  d— d  fool  of  a  justice."  At 
the  trial  the  defendant  objected  to 
the  introduction  of  any  evidence  on 
the  part  of  the  plaintiff,  for  the  rea- 
son that  the  words  set  out  in  the  com- 
plaint were  not  actionable.  The 
Court  sustained  the  objection,  and 
ordered  judgments  of  nonsuit,  with 
costs,  to  be  entered  against  the  plain- 
tiff. The  plaintiff  excepted,  and  after- 
wards moved  for  a  new  trial,  which 
was  also  denied,  and  the  plaintiff  ex- 
cepted. Judgment  was  rendered 
against  the  plaintiff. 

Heldy  Error;  the  words  spoken 
by  the  defendant  in  the  case  at  bar 
clearly,  and  in  most  contemptuous 
terms^  charge  the  plaintiff  with  a 
want  of  capacity  to  perform  properly 
the  duties  of  his  officej  and  directly 
tend  to  prejudice  him  therein.  There 
are  some  cases  which  hold  that  charg- 
ing an  officer  with  mere  ignorance 
and  want  of  capacity  to  perform  the 
duties  of  his  office  arc  not  actionable 
yerse.  1  N.  &  M.  (S.  C),  347.  We 
think,  however,  the  great  preponder- 
ance of  authority  is,  that  words  charg- 
ing an  officer  with  gross  ignorance 
and  incapacity  are  actionable  per  se. 
Starkie  on  Slander,  4th  English 
Ed.,  182  and  184;  Townsend  on 
Slander,  §§  194,  196 ;  Holt,  652-3 ; 
Salk.,  694  ;  3  Wils.,  69  ;  lb.,  •  186 ; 
.  Cro.  Car.,  382 ;  8  Terra  R.,  303 ;  1 
Sid.,  327 ;  42  N.  Y.,  161 ;  2  J.  J. 
Marshall  (Ky.),  540.  See  also  Starkie 
on  Slander,  110 ;  9  Wis.,  541 ;  36 
Id.,  515. 

Certainly  the  language  used  by  the 
defendant  imputed  a  want  of  capa- 
city and  ability  on  the  part  of  plaintiff 
to  discharge  properly  the  duties  of 
liis  office,  and  was  calculated,  if  be* 


lieved  by  his  hearers,  to  diminish  pub- 
lic confidence  in  him  as  a  justice. 

We  are  not  yet  prepared  to  say  that 
the  citizen,  in  the  exercise  of  his  right 
to  criticise  the  acts  and  qualifications 
of  those  holding  office,  may  publicly 
make  false  and  malicious  charges  as 
to  their  honesty,  or  their  capacity  to 
discharge  the  duties  of  the  offices 
held  by  them.  Though  the  citizen 
has  the  right  to  criticise  those  in  office, 
and  a  just  and  truthful  criticism  may 
be  a  wholesome  corrective  of  abuses 
of  official  positions,  such  criticism 
should  be  honest,  and  founded  upon 
truth  and  not  falsehood. 

Judgment  reversed,  and  cause  re- 
manded. 

Opinion  by  Taylor^  «/l 


TAXES  AND  ASSESSMENTS. 

MORTGAGOE'S  LIABILITY. 

N.  T.   SuPREMB  Court.     Gekubal 

Term.    First  Defp. 

Stephen  D.  Marehall  and  George 
M.  Miller  as  ex'rs,  &c.,  of  Levin  R. 
Marshall,  deceased,  respts,^  v.  Thomas 
A.  Davies  and  others,  applt 

Decided  Februaiy  7, 1879. 

The  obligor,  upon  a  bond  eeoored  by  his  mort- 
gage,  IB  not  bound  to  pay  the  taxes  and  as- 
sessments imposed  upon  the  mortgaged 
property  alter  snoh  property  has  been  con- 
veyed away  by  sooh  mortgagor,  where  the 
owner  of  the  mortgage  has  knowledge  of 
sach  oonveyanoe,  unless  such  obligation  is 
imposed  by  the  terms  of  the  bond  or  mort- 
gage. 

It  is  the  duty  of  the  owner  of  the  bond  and 

mortgage,  with  knowledge  of  the  oonvey- 
anoe  by  the  mortgagor,  to  see  to  it  that  his 
security  is  not  impaired  by  an  accumulation 
^of  taxes  and  assessments,  which  the  owner 
of  the  premises  has  neglected  to  pay,  as  the 
mortgagor  can  only  be  compeUed  to  pay  ao- 
cording  to  the  terms  of  the  obligation  which 
he  has  executed. 
Qxeat  latitude  should  be  allowed  in  the  ex- 
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amination  of  witneates  whoae  evidence  is 
oonfiictiog,  espedallj  bo  where  the  iasae  in- 
YolTed  IB  to  be  determined  npon  the  eyi- 
denoe  of  two  witneBaeai. 

Appeal  by  the  defendant  Daviee* 
from  the  judgment  in  the  above  action, 
at  Special  Term,  so  far  as  tlie  same 
adjudged  him  liable  for  a  deficiency 
therein.  Action  for  the  foreclosare 
of  a  mortgage. 

The  defendant  Davies  was  the 
owner,  in  1871,  of  real  estate  in  New 
Fork,  and  executed  his  bond  to  plaiu- 
tiflfs  for  $1,600,  payable  in  1874,  se- 
cured by  a  mortgage  on  said  real 
estate.  Thereafter  Davies  sold  said 
real  estate  to  one  Leslie,  who  as- 
sumed and  agreed  to  pay  said  mort- 
gage, and  Leslie  thereafter  sold  same 
to  one  Cornen,  who  likewise  as- 
sumed and  agreed  to  pay  the  mort- 
gage.  A  judgment  was  sought 
against  Davies  on  his  bond,  and  bo 
defended  npon  the  gronud  that  he 
had  requested  plaintiffs  to  foreclose, 
some  time  previous  to  the  commence- 
ment of  this  action,  and  that  plain- 
tiffs had  omitted  to  do  so  although 
requested,  and  that  if  plaintiffs  had 
foreclosed  when  requested  the  real 
estate  would  have  sold  for  sufficient 
to  satisfy  the  mortgage  debt,  and  tliat 
as  defendant  Davies  occupied  the  re- 
lation of  surety  to  the  persons  who 
had  assumed  and  agreed  to  pay  the 
mortgage,  he  was  discharged  under 
the  circumstances. 

There  was  conflicting  testimony  on 
the  question  as  to  whether  Davies  re- 
quested Miller,  one  of  plaintiffs,  to 
foreclose  the  mortgage, and  the  judge 
below  found  in  favor  of  plaintiffs 
and  awarded  them  judgment,  and  a 
judgment  for  deficiency  for. $5 ,795.75 
was  entered  against  Davies^  which 


judgment  was  partly  made  np  of  the 
amount  of  $2,741.04,  taxes  and  as- 
sessments imposed  upon  the  property 
after  Davies  sold  it,  the  taxes  and  as- 
sessments being  deducted  from  tlie 
proceeds  of  the  mortgage  sale,  and 
the  balance  deducted  from  the  amount 


of  the  mortgage  debt  in  ascertaining 
the  deficiency. 

Upon  the  trial,  after  Miller  had 
denied  any  conversation  with  Daviea, 
wherein  Davies  requested  Miller  to 
foreclose,  Davies  was  recalled  and 
asked,  ^  Did  you  have  any  conversa- 
tion with  Miller  during  the  years 
1870  and  1871  at  his  office?"  This 
was  objected  to  on  the  gronnd  that 
the  witness  had  already  given  hlB 
testimony  and  was  excluded. 

Edmund  Coffin^ior  applt 

Wheeler  U.  Peckbofln^  for  resptR. 

Hdd^  The  defendant  Davies  under 
the  circumstances  should  not  be 
obliged  to  pay  the  taxes  and  assess- 
ments imposed  upon  the  land  after 
he  parted  with  it  In  determining 
the  amount  of  the  judgment  for  defi- 
ciency against  Davies  such  judgment 
was  hicreased  by  the  amount  of  tlie 
taxes  and  assessments  upon  the  prop- 
erty, which  taxes  and  assessfnentfi 
were  imposed  after  Davies  had  parted 
therewith.  This  was  illegal  and  in- 
equitable. Neither  the  bond  or 
mortgage  contains  any  express  agree- 
ment to  pay  the  taxes  and  assess- 
ments, which  should  be  imposed 
upon  the  pi^emises  during  the  con- 
tinuance of  such  bond  and  mortgage. 

If  Davies  had  continued  to  own 
the  premises  he  would  have  beeu 
chargeable  with  the  taxes  and  assess 
ments,  and  in  such  case  he  would 
probably  be  estppped  from  refusiug 
to  have  the  amount  thereof  deducted 
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from  the  money  realized  npon  a  fore- 
closure of  the  mortgage. 

If  the  owner  of  a  bond  and  mort^ 
gage  is  informed  that  the  premises 
have  been  conveyed,  he  should  see  to 
it  that  his  security  is  not  impaired 
by  an  accumulation  of  taxes  and  as- 
sessments which  the  owner  of  the 
premises  has  neglected  to  pay,  as  the 
mortgagor  can  only  be  compelled  in 
such  case  to  pay  according  to  the 
terms  of  the  obligation  which  he  has 
executed. 

Held  further^  That  the  learned 
judge  should  have  allowed  the  witness 
Bavies  to  answer  the  question  asked 
as  above  stated.  It  does  not  follow 
that  the  inquiry  pointed  to  a  conver- 
sation about  which  Davies  had  testi- 
fied, nor  that  it  was  necessary  to  his 
defence  in  the  first  instance. 

Great  latitude  should  be  allowed 
in  the  examination  of  witnesses  whose 
evidence  is  conflicting,  especially  so 
where  the  issue  involved  is  to  be  de- 
termined upon  the  evidence  of  two 
witnesses. 

In  the  light  of  the  peculiar  circum- 
stances of  this  case  tlie  examination 
should  have  been  allowed. 

Judgment  revei*Bed  as  to  defendant 
Davies,  and  new  trial  oi-dered.  Costs 
to  abide  the  event. 

Opinion  by  IngaXU^  J.;  Dam&y 
P. «/.,  and  Brady, «/.,  concurring. 


TENDER 

SnpREMB  Court  of  Wisconsin. 

Adam    Schnur,  applLy  v.  James 

Hickcox  et  al.,  reapts, 

Moaej  tendered  and  paid  into  Oourt  belongs 
absolutely  to  the  plaintiff,  whatever  may  be 
the  fate  of  the  aotioa. 

Action  upon  the  olBcial  bond  of 
the  defendant  Hickcox  as  clerk  of 


the  Circuit  Court  for  Milwaukee 
County.  The  other  defendants  are 
the  sureties  in  such  bond.  Hickcox 
ceased  to  be  such  clerk  before  the  ao* 
tion  was  brought 

It  appeared  that  when  Hickcox 
was  clerk  of  said  Court  one  Mrs. 
Schnur  brought  an  action  on  conti*act 
against  the  present  plaintiff,  who  an- 
swered thereto  a  tender  to  Mi^ 
Schnur  of  $150,  in  satisfaction  of  the 
contract,  which  sum  he  paid  into 
Court.  Hickcox  received  the  money 
as  clerk  of  the  Court  The  action 
was  afterwards  tried  and  the  Court 
found  for  the  plaintiff  therein,  and 
I  found  also  that  no  tender  of  the  sum 
due  on  the  contract  had  been  made. 
Judgment  was  ordered  for  such 
plaintiff  for  the  sum  found  due  on 
the  contract,  but  no  judgment  has 
been  entered.  The  controversy  was 
settled  by  the  parties,  but  the  terms 
o{  the  settlement  do  not  appear. 

When  Hickcox  went  out  of  office 
he  retained  this  f  150  in  his  hands, 
and  still  retains  it  His  failure  to 
pay  the  money  to  the  plaintiff  in  this 
action  (who  claims  that  it  is  his 
money)  after  due  demand,  is  assigned 
as  a  breach  of  the  bond  in  suit 

The  Court  directed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff  for  the 
penalty  of  the  bgnd ;  but  af  terwards, 
on  motion  of  the  defendant  Hickcox, 
who  alone  defended  the  action,  made 
an  order  setting  aside  the  verdict  and 
granting  a  new  triaL  From  this  or- 
der the  plaintiff  has  appealed. 

JBeldy  No  error.  A  tender  made 
beforo  suit,  to  be  available,  should  be 
pleaded  and  the  money  tendered  paid 
into  Court  for  the  benefit  of  the 
plaintiff.  When  this  is  regularly 
done,  if  the  plaintiff  fails  to  prove  a 
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cause  of  action  for  a  greater  amoant 
.  than  was  tendered,  judgment  goes  for 
the  defendant  for  his  costs,  but  the 
money  paid  into  Court  belongs  to  the 
plaintiff.  It  also  belongs  to  him  if 
.  the  defendant  fails  to  prove  a  valid 
or  sufficient  tender;  and  in  such  case 
the  plaintiff  is  entitled  to  judgment 
at  least  for  the  sum  paid  into  Court 
and  for  costs,  but  execution  goes 
only  for  the  balance  of  the  judgment 
after  deducting  such  sum. 

The  principle  upon  which  these 
rules  are  founded  is,  that  the  tender 
(even  though  insufficient)  and  the 
payment  into  Court  for  the  plaintiff, 
of  the  money  tendered,  is  a  conclu- 
sive admission  that  the  amount  so 
paid  in  is  due  the  plaintiff;  and 
hence,  that  the  money  belongs  abso- 
lutely to  him,  whatever  may  be  the 
fate  of  the  action.  61  K  Y.,  317 ; 
1  E.  D.  Smith,  398 ;  3  Sandf.,  64;  12 
Wend.,  390. 

Applying  these  rules  to  the^present 
case,  and  the  result  is  that  the  $150 
paid  into  Court  belonged  absolutely 
to  Mrs.  Schnur,  for  whose  benefit  it 
it  was  paid,  and  still  belongs  to  her 
unless  she  has  assigned  it  to  some 
other  person,  or  has  done  some  act 
equivalent  thereto.  It  does  not  ap- 
pear that  she  has  made  any  transfer 
of  the  money.  Although  that  action 
was  settled,  we  are  not  informed  of 
the  terms  of  the  settlement.  It  may 
well  be  that  she  retained  her  right  to 
the  money  in  the  settlement  and  is 
still  entitled  to  it. 

The  question  whether  it  remains 
her  money  or  whether  she  has  parted 
with  her  title  to  it  ought  to  be  set- 
tled by  the  proper  Court  before  an 
action  is  brought  on  the  bond  of  the 
clerk  for   neglecting  or   refusing  to 


pay  over  the  money  to  any  person 
other  than  the  party  for  whom  it  was 
paid  into  Court.  In  contemplation  of 
law  the  money  is  held  by  the  Court 
for  Mrs.  Schnur,  and  it  seems  very 
clear  on  principle  and  authority  that 
no  other  person  should  be  allowed  to 
recover  until  the  Court,  in  whose 
custody  it  is,  shall,  upon  proper  pro- 
ceedings and  proofs,  so  order. 

Order  granting  new  trial  affirmed. 

Opinion  by  Lyon^  J. 

FOEECLOSURE.    SURPLUS. 
N.  T.  OouBT  OF  Appeals. 

The  Emigrant  Industrial  Savings 
Bank,  respt.^  v.  Goldman,  impl'd,  &c., 
applt.'' 

Decided  November  12, 1878. 

In  an  action  to  foredoae  a  mortgage,  one  O^ 
who  held  a  prior  lien  on  the  premiaes  by 
virtue  of  a  mechanic's  lien,  appeared  and 
waived  service  of  aU  papers  ezoept  notioe 
of  sale  and  application  for  sorplus  moneja. 
He  afterwards  proceeded  in  an  action  com- 
menced by  another  party  and  obtained  a 
judgment  upon  his  lien  and  issued  an  exe- 
cution in  rem  against  the  property.  The 
complaint  in  the  foreclosure  suit  indicated 
no  purpose  of  having  the  amount  due  G-.  as 
prior  incumbrancer  ascertained.  On  appU- 
cation  for  surplus  moneys,  ffeid^  That  G.*s 
rights  were  not  affected  by  the  judgment 
in  the  foreclosure  suit,  and  that  he  was  not 
entitled  to  any  portion  of  the  sucplus. 

This  was  a  contest  for  surplus 
moneys,  arising  upon  a  sale  of  prem- 
ises upon  the  foreclosure  of  a  mort- 
gage executed  and  recorded  February 
4,  1873.  The  contest  was  between 
defendant  G.,  who  claimed  under  a 
mechanic's  lien  filed  January  2, 1873, 
and  one  B.,  a  mortgagee,  whose  mort- 
gage was  recorded  April  18,  1873. 
The  claim  of  G.  was  rejected  on  two 
grounds:  1.  Because  his  lien  was 
prior  to  the  mortgage  foreclosed,  and 
was  not  affected  by  the  proceedings 
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and  judgment  in  the  action,  and,  if 
valid,  might  beenforced.  2,  Becanse 
his  lien  ceased  on  Jannarj  2, 1876,  to 
which  time  it  had  been  continued  by 
order  of  the  Oourt  The  premises 
were  sold  prior  to  January  2,  1876, 
and  the  surplus  ascertained  and  a 
reference  made  to  determine  the 
priority  of  claims  and  a  hearing  had 
before  the  referee,  although  the 
referee's  report  was  not  filed  until,in 
April,  1877.  G.  appeared  in  the 
foreclosure  suit  and  waived  service 
of  a  copy  of  all  papers  except  notice 
of  sale  and  application  for  surplus 
funds.  It  appcai*ed  that  G.  proceed- 
ed afterwards  in  an  action  com- 
menced by  another  person  and  ob- 
tained a  judgment  upon  his  lien 
against  the  giver  of  the  mortgage 
which  had  been  foreclosed  and  also 
against  the  premises ;  that  the  per- 
sonal judgment  was  set  aside,  and 
tliat  subsequently  he  issued  an  exe- 
cution tn  rem  against  the  property ; 
no  purpose  was  indicated  in  the  com- 
plaint herein  of  having  the  amount 
due  to  G.  as  prior  incumbrancer  ascer- 
tained. 

Robert  P,  HarloWj  for  applt. 

Thomcts  J,  MoKee^  for  respt. 

Heldy  That  if  a  right  existed  in  G. 
to  the  surplus  when  it  was  ascer- 
tainedy  and  at  the  time  the  claim 
therefor  was  made,  no  order  continu- 
ing the  lien  was  necessary ;  that  the 
rights  of  G.  were  not  affected  by  the 
judgment  in  the  foreclosure  suit; 
that  G.  was  not  estopped  by  his  no- 
tice of  appearance  and  waiver  of  ser- 
vice, as  his  subsequent  acts  were  in- 
consistent with  an  understanding  on 
his  part  that  he  had  consented  to  be 
satisfied  with  a  claim  upon  the  sur- 
plus, and  prevent  a  presumption  that 


the  premises  were  sold  free  from  his 
lien ;  and  that  therefore  as  the  lien 
of  G.  was  not  affected  by  the  fore- 
closure, the  premises  not  having  been 
sold  clear  thereof,  he  was  not  entitled 
to  any  portion  of  the  surplus. 

Judgment  of  General  Term  revers- 
ing judgment  of  Special  Term  sustain- 
ing exceptions  to  report  of  referee, 
affirmed. 

Opinion  by  Churchy  Ch.  J.  All 
concur,  except  MUler  and  Earl^  JJ.^ 
absent. 


PRACTICE.    NEGLIGENCE. 

N.  Y.  SupsEMB  CouBT.      Gbnural 

Term.    Thibd  De3*T. 

James  Byrnes,  plff^j  v.  The  D.  & 
H.  C.  Co.,  deft. 

Decided  November,  1878. 

Where  a  motion  has  been  made  fox  a  new  trial 
on  the  minutes  and  denied,  an  order  made 
at  the  same  time  that  the  exceptions  be 
heard  in  the  first  instance  at  General  Term 
is  irres^ilar  and  a  nuUity. 

PlaintilTs  cattle  escaped  upon  defendant*8 
railroad  throngh  an  open  gate  at  a  farm 
crossing,  and  were  kiUed.    In  the  absence 

»  of  evidence  that  the  gate  was  left  open  by 
defendant  or  its  employees,  or  that  defend- 
ant had  actual  noUoe  that  it  was  open,  or 
that  it  had  been  open  a  snfiElcient  time  to 
imply  construotiye  notice  :  Hdd^  That  there 
was  no  evidence  of  negligence  on  the  part 
of  defendant,  and  that  the  judge  erred 
in  submitting  that  question  to  the  jury. 

Exceptions  ordered  heard  in  the 
first  instance  at  General  Term,  and 
appeal  from  an  order  made  denying 
a  motion  for  a  new  trial  on  the  judge's 
minutes,  after  verdict  in  favor  of  the 
plaintiff. 

Action  for  damages  to  plaintiff's 
property  through  the  alleged  negli- 
gence of  ^defendant  in  running  its 
cars.  The  complaint  contains  two 
causes  of  action.  The  first  is  for 
damages  occasioned  by  fire  alleged 
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to  have  been  cauBed  by  eoals  drop- 
ping from  defendant's  engioiea  on 
defendant's  railroad,  and  whicbspi-ead 
to  and  destroyed  about  three  acres  of 
growing  grass  on  plaintiff's  meadow, 
adjoining  the  railroad  traeku  The 
second  is  for  damages  for  killing 
four  cows  and  injuring  a  fifth  belongs 
ing  to  plaintiff,  which  had  got  npon 
defendant's  track  through  an  open 
gate  at  a  farm  crossing.  Other  facts 
appear  in  the  opinion.  The  jury 
found  a  verdict  for  plaintiff  m^de  up 
of  two  items,  $140.16  for  damage  to 
the  grass,  and  $578.99  for  damage  to 
cattle. 

A.  Pondj  for  plff. 

«/*.  O.  JSimklcy  for  deft 

Seldy  That  the  order  made  that  the 
exceptions  should  be  first  heard  at 
the  General  Term,  is  a  nullity,  a 
motion  having  been  made  for  a  new 
trial  on  the  minutes  and  denied. 
Code,  §§  999, 1000. 

Held  alsoy  As  to  the  recovery  for 
the  first  cause  of  action,  that  there 
was  sufficient  evidence  of  negligence 
on  the  part  of  defendant  to  sustain 
it  The  evidence  was  co!iflicting. 
There  was  no  great  preponderance  of 
proof  in  favor  of  defendant,  and 
hence  the  verdict  is  final  and  con- 
clusive upon  us.  As  to  the  second 
eause  of  action  the  recovery  cannot 
be  sustained.  There  is  no  evidence 
that  the  gate  was  left  open  by  defend- 
ant or  its  employees.  There  is  no 
evidence  of  notice  in  fact  to  defend- 
ant that  the  gate  was  open.  Kor 
had  it  been  open  a  sufficient  length 
of  time  to  justify  a  Court  or  jury  in 
saying  that  defendant  had  construc- 
tive notice,  that  is,  that  defendant  in 
the  ordinary  prudent  and  careful  dis- 
charge of  its  duties  ought  to  have 


known  it  was  open  and  have  closed 
it  The  gate  bad  beea  found  open 
and  closed  the  day  before.  The  cat- 
tle were  killed  by  the  morning  train 
at  9  or  10  o'clods,  near  where  they 
came  through  the  open  gate.  The 
law  does  not  require  that  defendant 
should  keep  a  watchman  at  eveiy 
gate.  If  third  persons  remove  the 
gate  or  leave  it  open,  the  company, 
in  the  absence  of  notice  of  the  fact 
and  neglect  to  shut  it,  does  not  be- 
come liable  for  the  damages  caused 
thereby,  unless  wilfully  and  inten- 
tionally done,  of  which  there  is  no 
pretence  in  this  case.  2  T.  &  C, 
6S4,  and  cases  cited  ;  67  N.  Y.,  156. 
In  our  opinion  there  was  no  evidence 
of  negligence  on  the  part  of  defend- 
ant in  opening  or  ])ermitting  to  be 
open  the  gate  through  which  the 
cattle  escaped  upon  its  road,  and  the 
learned  judge  erred  in  submitting 
that  question  to  the  jury. 

Order  reversed  and  new  trial 
granted,  costs  to  abide  event,  nnless 
plaintiff  stipulates  to  reduce  the  ver^ 
diet  to  $140. 16. 

Opinion  by  Boardman^  «/.  / 
Bocke8y  e/.,  concurs.  Learned^  P.  J.y 
takes  no  part 

SUEETYSHIP. 

SUFBEMB  COUBT  OF  PaNNSTLYAKIA. 

The  German- American  Bank,^^. 
in  errovy  v.  Auth  et  al.,  dsfta.  in 
error. 

Decided  October  28, 1878. 

One  A.  WB8  employed  hj  pUuntiiri  bank  in 
1874  as  ite  meaMn^^,  and  gaT6  a  bond 
with  auretiea  oonditioned  that  he  would 
aooonnt  for  and  pajr  over  suoh  moneys  as 
might  oome  into  his  hands  as  messenger, 
and  should  in  aU  things  condact  >iiiw«>i^ 
honestly  and  faithfully  as  snoh  mesaengec 
He  was  intmsted  by  the  offioers  dt  the  bank 
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with  Uie  oom^ination  of  the  safe.  In  Hay, 
1875,  he  abaoonded.  and  at  the  same  time 
it  was  diBoovered  that  a  larg^  snm  was  miss- 
ing from  the  safe.  HM^  That  the  snre- 
ties  were  liable. 

Action  against  the  principal  and 
Bnretiee  on  a  bond  given  ae  batik  mes- 
senger. 

In  Jnly,  1874,  the  Gennan- Ameri- 
can Bank,  doing  business  in  the  city 
of  Pittsburgh,  employed  John  C. 
Auth  as  its  messenger,  and  took  from 
him  the  bond  in  suit  with  the  two 
other  defendants  as  sureties.  The 
condition  of  the  bond  was  as  fol- 
lows : 

"  Whereas.  The  above  bounden 
John  O.  Auth  has  been  recently 
elected  to  the  office  of  messenger  of 
the  above  named,  The  German-Amer- 
ican Bank,  and  has  just  entered  upon 
the  duties  of  said  office:  Now,  if  tlie 
said  John  0.  Auth  shall  and  do  well 
and  truly  during  any  and  ail  times 
hereafter,  so  long  as  he  shall  continue 
to  hold  the  office  of  such  messenger 
(under  this  or  any  future  election), 
account  for  and  pay  over  any  and  all 
moneys  that  may  come  into,  or  pass 
through,  his  hands  as  such  messenger, 
and  shall,  moreover,  attend  to  all  the 
duties  appertaining  to  said  position, 
and  perform  the  same  to  the  best  of 
his  ability,  and  shall  in  all  things 
conduct  himself  honestly  and  faith- 
fully as  such  messenger,  without  any 
fraud  or  further  delay,  then  this  obli- 
gation to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

On  the  trial,  the  cashier  of  the 
bank  testified  that  the  officers  of  the 
bank  consisted  of  the  president,  the 
cashier,  and  the  messenger ;  that  the 
messenger^  John  C.  Auth,  had  been 


intrusted  with  the  combination  of 
the  safe  lock;  that  on  Friday,  the 
28th  of  May,  1875,  the  business  of 
the  bank  was  closed  as  usual,  the 
mopey  counted  and  put  into  a  tin 
box,  and  this  box  placed  in  the  safe, 
either  by  himself  or  by  the  messen- 
ger, which  he  was  unable  to  say; 
that  the  next  day  being  a  holiday 
the  bank  remained  closed  until  the 
Monday  morning  following,  when, 
upon  opening  the  safe  and  examin- 
ing its  contents,  he  found  that  money 
to  the  amount  of  $3,066.75  had  been 
in  the  interval  abstracted  from  the 
safe.  In  all  other  respects  everything 
was  found  as  he  had  left  it  on  Friday 
evening,  the  safe  and  bank  door  being 
locked. 

The  messenger  never  appeared 
again,  and  has  never  since  been 
heard  from  by  the  officers  of  the 
bank.  The  plaintiff  further  proved 
by  the  father  of  Auth  that  he,  the 
messenger,  had  disappeared  from  his 
home  on  Sunday,  the  30th  of  May, 
1875,  and  then  rested. 

Defendants  moved  for  a  nonsuit, 
^'because  the  evidence  of  the  plain- 
tiff shows  that,  if  the  money  was 
taken  by  John  C.  Auth  at  all,  it  was 
taken  from  the  safe,  and  in  conse- 
quence of  his  having  the  combination 
of  the  safe,  and  not  in  his  capacity  as 
messenger,  and  there  is  no  evidence 
that  it  is  within  the  scope  of  the  em- 
ployment of  a  messenger  that  he 
should  have  the  combination  of  the 
safe,  and  access  thereto." 

Motion  granted,  and  judgment  of 
nonsuit  entered. 

Heldy  Error ;  whether  Auth's 
duties  as  a  messenger  required  that 
he  should  or  should  not  be  entrusted 
with  the  bank  keys,  it  certainly  was 
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his  duty  as  a  bank  employee  to  act 
honestly.  Granting,  therefore,  that 
the  cashier  acted  negligently  in  com- 
mitting to  him  the  combination,  he 
did  not  the  less  violate  his  duty  in 
stealing  the  money  of  the  bank. 

But  what,  after  all,  was  the  great 
impropriety  of  entrusting  to  Auth 
the  combination  of  the  safe  lock? 
It  must  needs,  in  order  to  avoid  acci- 
dent, be  committed  to  some  one  or 
more  persons,  and  who  more  proper 
than  one  who  had  the  handling  of  the 
bank  funds,  and  who  was  held  in  a 
heavy  bond  to  act  honestly?  Be- 
sides, if  he  was  to  be  entrusted  with 
the  moneys  of  the  bank,  why  not 
with  tlie  place  in  which  tliose  moneys 
were  to  be  kept?  Be  this  however 
as  it  may,  the  whole  matter  is  summed 
up  in  this — Auth  availed  himself  of 
his  position  in  the  bank  to  rob  it,  and 
but  for  that  position  he  could  not 
have  accomplished  his  purpose.  The 
loss  to  the  plaintiff  resulted  from  the 
abuse  of  powers  which  he,  Auth,  had 
acquired  as  its  messenger,  and  so, 
whether  he  got  at  this  money  by 
fraud  and  craft,  by  picking  or  bi'eak- 
in^  the  locks,  or  through  the  confi- 
dence placed  in  him  by  the  cashier, 
is  of  no  moment,  as,  in  either  case,  he 
violated  his  duty  as  a  subordinate  or 
servant;  he  was  not  an  honest  and 
faithful  messenger,  and  therefore  the 
condition  of  his  bond  was  broken. 

Judgment  reversed,  and  a  venire 
facias  de  novo  is  awarded. 

Opinion  by  Oordon^  J. 


REVIEW  OF  TRIAL  BY  REF- 
EREE.    CONFLICT  OF  TESTI- 
MONY.    DUTY    OF    APPEL- 
LATE  COURT. 
N.    Y.    Common    Pleas.      GranEBiL 

Term. 
Emile  Nason  v.  Benj.  L.  Lading- 
ton. 

Decided  February  8, 1879. 

Where  the  parties  to  an  action  direoUj  oon- 
tradidteach  othec  in  reapect  to  a  maieiial 
fact  upon  which  the  whole  caae  tnma— 
where  the  contradiction  Is  eo  direct  and 
poaitive  that  one  most  he  assamed  to  have 
sworn  to  what  he  knew  to  be  feme,  and  the 
other  to  what  he  knew  to  be  false — the 
statement  of  each  upon  its  intrinsic  proba- 
bility should  be  tested  bj  the  cizcomstanoes 
of  the  whole  case. 

Where  there  is  a  conflict  of  evidenoe  in  re- 
viewing  the  report  of  a  referee  it  is  the  dnt/ 
of  the  General  Term  to  pass  upon  the  facts 
from  the  eyidenoe.  It  is  different  from 
what  it  is  in  reyiewing  a  judgment  entered 
upon  the  yerdiot  of  a  jury. 

In  such  a  case  where  the  result  arriyed  at  bj 
the  referee  appears  to  be  unsatisfactoiy  to 
the  Court,  the  ends  of  justice  will  be  pro- 
moted by  setting  the  report  aside,  and  hay- 
ing the  question  settled  by  the  yerdiot  of  a 
jury. 

This  action  was  brought  for  a  con- 
version by  the  defendant  of  118 
shares  of  gas  stock,  to  the  damaj^e  of 
plaintiff  of  $17,000.  The  answer 
alleges  that  on  the  sixth  day  of  No- 
vember, 1871,  one  H.  W.  Nason,  the 
husband  of  the  plaintiff,  was  the  own- 
er of  the  stocks  described  in  the  com- 
plaint, and  that  on  or  about  1st  of 
May,  1872,  the  defendant  purchased 
said  stocks  of  said  H.  W.  Nason,  and 
thereby  became  the  owner  tliereof. 
The  issue  thus  joined  was  referred 
by  consent  to  Hon.  James  Emott,  to 
hear  and  determine  the  same.  The 
referee  reported  in  favor  of  the 
plaintiff,  and  in  the  brief  opinion  de- 
livered by  him,  says  that  he  reached 
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the  conclasion  that  be  ^^  could  not 
disbelieve  the  distinct  statement  of 
Mr.  and  Mrs.  Nason  that  Mr.  Lnd- 
ington  was  told  before  May  6,  1872, 
that  the  gas  stocks  were  the  property 
of  the  plaintifE,"  and  npon  this  find- 
ing he  reported  that  the  plaintiff 
was  entitled  to  judgment.  The  ques- 
tion involved  was,  whether  upon  this 
point  Mr.  and  Mrs.  Nason  were  to 
be  believed  or  the  defendant;  the 
defendant  swearing  positively  that 
when  the  settlement  was  made  he  did 
liot  know  that  the  stocks  belonged  to 
Mrs.  Nason ;  that  Nason  had  always 
spoken  of  them  as  his  stocks;  and 
that,  at  the  interview  with  him  at 
Montclair,  Nason  did  not  say  to  the 
defendant  that  the  stocks  were  Mrs. 
Nason's,  nor  did  the  defendant  say 
that  he  knew  they  were,  as  the  plain- 
tiff and  her  husband  swore  to ;  that 
in  that  interview  no  reference  was 
made  whatever  to  their  being  her 
stocks,  but  that  Nason  spoke  of  them 
as  ^^his  stocks  always,  whilst  they 
were  talking  about  them." 

The  main  facts  which  appeared  in 
the  endeuce,  and  the  impression  they 
made  npon  the  Court  upon  the  ap- 
peal, appear  in  the  following  opinion 
of  the  Court : 

Geo.  Arnoldy  for  plff. 

Geo,  W.  Lardy  for  deft. 

Hddy  Great  weight  is  to  be  at- 
tached to  the  finding  of  a  referee 
upon  a  question  of  credibility,  where 
the  plaintiff  and  her  husband  dis- 
tinctly swear  to  what  was  said  at  an 
interview  between  the  husband  and 
the  defendant,  and  the  defendant  as 
distinctly  swears  that  nothing  of  the 
kind  was  said:  for  the  referee  had 
the  advantage  of  seeing  and  hearing 
the  witnesses  testify,  who  thus  direct- 
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ly  contradicted  each  other ;  and  it  is 
especially  so  in  the  case  of  the  expe- 
rienced and  learned  referee,  who,  in 
this  case,  came  to  the  conclusion  that 
the  plaintiff  and  her  husband  were  to 
be  believed,  and  that  the  defendant 
was  not  The  finding,  however,  of  a 
referee  is  not  as  conclusive  upon  a 
question  of  credibility  as  the  finding 
of  a  jury,  where  witnesses,  as  in  this 
case,  are  directly  in  confiict ;  for 
where  twelve  minds  unite  in  the  be- 
lief that  two  of  them  swear  to  what 
was  true,  and  the  other  to  what  was 
false,  it  is  of  more  weight  than  the 
belief  of  a  single  mind  can  be. 

The  Court  of  Appeals  have  held, 
in  Godfrey  t;.  Moser  (66  N.  Y.,  252), 
that  where  there  is  conflicting  evi- 
dence in  reviewing  the  report  of  a 
referee  it  is  the  duty  of  the  General 
Term  to  pass  upon  the  facts  from  the 
evidence ;  that  its  duty  in  this  re- 
spect is  different  from  what  it  is  in 
reviewing  a  judgment  entered  upon 
the  verdict  of  a  jury,  because  in  that 
case  the  right  of  reviewing  the  facts 
is  not  conferred ;  that  in  reviewing 
the  facts  proper  deference  should  be 
awarded  by  the  General  Term  to  the 
judgment  of  the  referee,  in  cases  of 
serious  doubt,  upon  conflicting  evi- 
dence, especially  when  it  is  probable 
tliat  the  appearance  of  the  witnesses 
or  their  manner  of  testifying  was,  or 
might  have  been,  controlling  in  de- 
termining the  questions;  but  that 
these  cases  are  rare,  and  that  in  gene- 
ral it  is  the  duty  of  th»  Appellate 
Court  to  take  the  responsibility  of 
examining  the  evidence  and  deter- 
mining the  facts  for  itself. 

In  this  case  the  confiict  is  between 
parties  to  the  suit,  who  may  now  be 
witnesses  in  their  own  behalf;  and 
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his  datj  as  a  ban^  ^"^^ 

honestly.     Gra*  '*^'/^^^ 

the  cashier  a'  ^-^'^f^'^Si*^  ^ 

mitting  to  , ',.  '^^^'^'^^  ***^® — 

did  not  <>'*^'f^A  «>  direct 

stealiD  ^-'J^  ''!"^^toaBt  be  assumed 

B'  ^','^'^Y/,iff^ffbAt  he  knew  to  be 

iir  ^i^^'^ot^''  ^^  what  he  knew 

*  ^^/^\^a  statement  of  each 

^  ^  ^^nsio  probability  shonld 

'^"'a/AT  *^®  circumstances  of  the 

^^c$ia0j  attd  applying  such  a  test 

.lii  riise,  the  weight  of  probability 

^\ns  jodgmeut  is  in  favor  of  the 
irnA^  of  the    defendant's  statement, 
«/i(i  against  that  of  the  plaintiff  and 
jier  husband. 

The  referee  could  not  or  should 
pot  have  regarded  the  testimony  of 
the  husband  as  of  weight,  in  deter- 
niining  whether  the  plaintiff  or  the 
defendant  ought  to  be  believed  ;  for 
the  referee  has  found  that  the  trans- 
action of  May  6,  1872,  was  an  abso- 
lute sale  by  the  husband  to  the  de- 
fendant, whereas  the  husband  testi- 
fied that  it  was  not,  but  simply  a  re- 
newal of  the  previous  loan.  The 
husband,  Nason,  also  testified  that  he 
told  the  defendant  many  times  before 
the  6th  of  November,  1872,  that  the 
stocks  belonged  to  his  wife,  and  swore 
positively  that  at  the  interview  in 
November,  1871,  when  the  transac- 
tion occurred — that  is,  when  Nason 
received  the  Rock  Island  stocks  from 
the  defendant  and  delivered  to  him 
the  gas  stocks — he  told  the  defendant 
that  the  gas  stocks  belonged  to  his 
wife ;  whereas  the  i*eferee  has  found 
that  at  that  time  the  defendant  had 
no  knowledge  that  the  stocks  were 
the  property  of  the  plaintiff,  and  no 
notice  of  her  ownership,  except  that 
her  name  was  in  the  certificate,  show- 
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ing  that  he  disbelieved  the  testimoii j 
of  the  husband  in  respect  to  these 
two  material  facts.  Having  found 
that  Nason  had  sworn  to  what  was 
untrue  in  these  two  important  par- 
ticulars, he  could  not  have  attached 
any  weight  to  his  corroboration  of 
the  wife's  statement  in  a  matter  in 
which  she  was  directly  contradicted 
by  the  defendant.  A  witness  thus 
discredited  could  afford  no  support, 
moral  or  otherwise,  to  his  wife's  tes- 
timony when  the  question  .  was 
whether  she  or  the  defendant  was  to 
be  believed. 

The  testimony  of  the  wife  as  to 
what  she  heard  while  sitting  in  an 
adjoining  room,  when  the  interview 
took  place  between  her  husband  and 
the  defendant,  was,  in  my  opinion,  of 
a  most  unsatisfactory  nature.  Such 
testimony  is  always  regarded  as  of  a 
very  dangerous  kind,  from  the  ease 
with  which  it  can  be  fabricated ;  and 
the  whole  of  her  testimonv  in  this 
case  was  of  such  a  vague,  loose  and 
uncertain  description  as  to  carry  with 
it  little  intrinsic  weight.  It  was  that 
she  gave  her  husband  a  power  of 
attorney  in  blank  to  sell  the  stock, 
because  he  wanted  it  to  enable  him 
to  collect  the  dividends;  that  her 
dividends  had  been  collected  by  him 
before  for  her  without  anv  such 
power;  and  when  her  attention  was 
drawn  to  the  fact  that  the  effect  of 
her  testimony  was  that  he  had  col- 
lected dividends  for  her  five  or  six 
years  before  this  power  was  given, 
she  then  said  that  she  may  have  col- 
lected them  herself  up  to  tliat  time ; 
that  she  must  confess  that  she  was  a 
little  mixed  in  the  dates. 

The  referee  found  Uiat  Nason  sold 
the  stocks  absolutely  when  the  set- 
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tlement  was  effected,  and  the  differ- 
ence paid  by  means  of  the  mortgage. 
His  coucliision,  evidently,  was  that 
Nason's  statement,  that  the  defendant 
was  to  keep  the  stocks  for  him  there- 
after, at  seven  per  cent,  for  the 
amount  advanced,  and  that  Nason 
was  to  keep  the  margin  good,  were 
grossly  improbable,  from  the  fact 
that  after  this  settlement  the  Man- 
hattan stock  fell  from  $250  to  $190, 
and  that  no  call  was  made  by  tlie  de- 
fendant for  payments  to  keep  np  a 
margin ;  nor,  for  several  years,  did 
Kason  make  any  inquiry  about  them, 
and  that  it  was  not  until  several  years 
afterwards,  when  the  stocks  had 
greatly  appreciated  in  value,  that  a 
demand  for  the  return  of  them  was 
made  as  the  stocks  of  the  plaintiff. 
The  whole  case  was  decided  upon  the 
assumption  of  the  referee  that  the 
defendant  knew,  when  the  settlement 
was  made,  and  the  stocks  sold  to  him, 
that  they  did  not  belong  to  Nason  but 
to  Nasou's  wife ;  and  this  conclusion 
was  founded  solely  upon  her  swearing 
that  she  heard  the  defendant  admit 
in  her  interview  at  the  house,  at 
Montclair,  that  he  knew  tliat  the 
stocks  belonged  to  her — an  interview 
at  which  she  was  not  present — but  tlie 
conversation  during  which  she  de- 
clared she  overheard  whilst  sitting  in 
an  adjoining  room,  the  door  being 
ajar. 

The  result  arrived  at  is  so  unsatis- 
factory, upon  the  evidence,  that  I 
think  the  ends  of  justice  would  be 
promoted  by  setting  the  report  aside 
and  having  the  question  settled  by 
the  verdict  of  the  jury.  I  do  not 
mean  to  question,  in  any  way,  the 
competency  of  the  distinguished  ref- 
eree by  whom  the  question  of  credi- 


bility was  passed  upon.  1  can  only 
say  that  the  impi*e8sion  made  upon 
my  mind,  by  a  careful  perusal  of  the 
whole  of  the  testimony,  is  very  differ- 
ent from  that  produced  upon  hia 
mind ;  and  if  my  bretliren  should  be 
of  the  same  opinion,  then  this  is  a 
case  in  which  the  Court  ought  to  act 
upon  their  own  impression  of  the 
facts.  If  my  brethren  agree  in  this, 
the  repoit  should  be  set  aside,  with 
the  suggestion  that  the  question  in- 
volved should  be  passed  upon  by  a 
jury,  that  the  Court  may  hereafter  be 
i*elieved  fmm  the  responsibility  of 
passing  upon  the  facts. 

Judgment  reversed  and  new  trial 
ordered,  and  order  of  reference  va- 
cated, with  costs  to  abide  event 

Opinion  by  Daly^  CI  c/./  Larre* 
more  and  Van  Brunty  JJ.^  concurred. 


INSPECTION  OF  PAPERS. 

N.  Y.  Sdpbbmb    Coubt.      Genkeai, 

Tkkm.    Fibst  Dkpt. 

Elizabeth  C.  Cornell  et  al.,  appUa.^ 
V.  Chailes  W.  Woolsey  et  al.,  respts. 

Decided  February  7, 1879. 

Plaintiffs,  in  an  aoUon  to  set  aside,  as  f oige* 
ries  and  void,  a  bond  and  a  mortgage  pur- 
porting to  have  been  executed  bj  them 
upon  real  property  owned  by  them  as  ten* 
ants  in  common,  should  be  aUowed  an  in* 
spection  of  the  papers  to  enable  them  to 
prepare  for  trial. 

This  was  an  action  brought  by 
plaintiffs  against  the  mortgagee  and 
others,  to  set  aside,  as  forgeries  and 
void,  a  bond  and  a  mortgage  for 
$5,000,  purporting  to  have  been  ex- 
ecuted by  plaintiffs ;  and  to  procure 
a  judgment  directing  the  mortgage| 
which  had  been  recorded  in  the  Ne\f 
York  County  Register's  office,  an4 
which  affected  lands  owned  by  plaia- 
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tiffs  in  that  county,  to  be  cancelled 
of  record,  as  a  cloud  upon  their  title. 
Plaintiffs  applied  to  the  Special  Term 
at  Chambera,  upon  a  petition  and 
upon  the  pleadings,  for  an  order  al- 
lowing the  inspection.  The  plead- 
ings raised  an  issue  as  to  the  forgery. 
The  petition  set  forth,  in  substance, 
the  nature  of  the  action,  and  of  the 
issue;  that  the  cause  had  not  been 
noticed  for  trial ;  that  plaintiffs  had 
been  informed  that,  as  a  part  of  the 
ti*ansaction  which  they  repudiated,  ai^ 
order  for  the  payment  of  the  mort- 
gage money,  purporting  to  be  signed 
by  them,  was  in  existence ;  that  they 
had  asked  for  permission  to  inspect 
the  papers,  which  had  been  refused ; 
that  they  had  never  executed  the 
bond,  mortgage,  or  order,  or  received 
or  paid  any  money  on  account  of  the 
bond  or  mortgage;  that  they  had 
learned  of  the  existence  of  these 
papers  only  by  accident,  some  time 
After  their  date;  that  plaintiffs  had 
had  no  oppoiiunity  to  make  the  in- 
spection ;  that  they  expected,  by 
means  thereof,  to  be  enabled  to  prove 
tliat  said  instruments  were  forgeries ; 
and  that  evidence  of  that  fact,  which 
they  would  thus  be  enabled  to  pro- 
cure, could  not  be  obtained  from 
other  sources.  The  petition  also  con- 
tained the  other  usual  allegations  of 
materiality  and  necessity,  and  that 
tlie  papera  were  not  in  their  posses- 
sion or  control,  but  were  under  the 
possession  and  control  of  defendants. 
No  papers  were  read  in  opposition  to 
the  application.  The  Special  Term 
denied  the  application  with  $10  costs, 
.on  the  ground  of  the  insufficiency  of 
the  petition. 

(  From  this  order  plaintifb  appealed 
•to  General  Term. 


TAeo.  K  C.  Demareat,  for  appel- 
lants, cited  Brush  v.  Gibbon,  3  Cow., 
18,  n ;  Jackson  v.  Jones,  3  Cow.,  17 ; 
Holmes  v.  Cornell,  7  N.  Y.  Weekly 
Digest,  375;  WalHs  v.  Murray,  4 
Cow.,  401 ;  Ansen  v.  Tuska,  19  Abb., 
3&3 ;  Co.  Civ.  Proa,  §§  803-6 ;  Gen. 
Rules  of  Practice,  14-16;  Tay- 
lor Will  Case,  10  Abb.,  N.  S.,  300; 
Frank  v.  Chemical  Bank,  5  J.  &  S., 
26 ;  Howell  v.  Mills.,  53  N.  Y.,  322 ; 
Martin  V.  Windsor  Hotel  Co.,  70  N. 
T.,  101. 

WiUiam  MitcheUy  Jr.^  for  respond- 
ents, cited  Co.  Civ.  Proc.,  §§  803- 
807 ;  Hun's  Notes  to  Rules  of  Court, 
p.  58,  subd.  8 ;  Id.,  p.  85,  subd.  10, 
11 ;  Holtz  V.  Schmidt,  2  J.  &  S.,  28 ; 
Brooklyn  L.  I.  Co.  v.  Pierce,-  7  Hun.^ 
236. 

Order  of  Special  Term  reversed, 
with  $10  costs  and  disbursements  to 
abide  event,  and  the  prayer  of  the  pe- 
titioner granted  as  follows : 

**The  defendants  are  hereby  di- 
rected, within  ten  days  after  service 
upon  their  respective  attorneys,  of  a 
copy  of  this  order,  to  cause  to  be  de- 
posited, with  the  Clerk  of  the  City 
and  County  of  New  York,  the  bond, 
the  mortgage,  and  the  order  men- 
tioned in  said  petition,  to  remain  in 
the  custody  of  said  clerk,  and  open 
to  the  examination  and  inspection,  in 
the  immediate  presence  of  said  clerk, 
or  of  a  deputy  designated  by  him  for 
that  purpose,  of  the  plaintiff,  their 
attorney,  and  experts  in  their  behalf, 
during  the  office  hours  of  said  clerk, 
for  the  period  of  twenty  days  from 
the  date  of  the  deposit,  with  liberty 
to  the  plaintiffs  during  the  said  time, 
and  in  such  immediate  presence,  to 
make  copies  of  said  instruments,  and 
to  take  photographic  copies  of  the 
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BigTiatnres  thereto.  And  it  is  further 
ordered  that  in  the  meantime,  and 
until  the  expiration  of  snch  time  of 
deposit,  all  other  proceedings  herein, 
on  the  part  of  defendants,  be,  and  they 
hereby  are,  stayed." 

Davisj  jP.  «/".,  and  Brady^  J,y  con- 
curred. J 

MANDAMUS.     TITLE    TO   OF- 
FICE. 

N.    Y.     SUPBBMB     GOUBT.        GbNBBAL 

Tkbm.     Second  Dbpt. 
People  ex  rel.  Samuel  Faile,  respty 
V.  Elisha  P.  Ferris  et  al.,  apj>lt8.* 

Decided  December,  1878. 

The  office  of  the  writ  of  mandamus  ia  to  com- 
pel the  performance  of  a  legal  datj,  in  the 
performance  of  which  the  relator  has  a  legal 
interest,  and  for  the  enforcing  of  which  he 
has  no  other  specific  legal  remedy. 

A  writ  of  mandamus  will  not  lie  for  the  pur- 
pose of  nmply  restraining  one  from  exercis- 
ing the  duties  of  an  office.  In  case  of  pro- 
ceedings to  determine  a  disputed  title  to  an 
office,  the  writ  of  mandamus  wiU  not  lie. 
No  remedy  is  necessazy  where  there  is  no 
entxy;  while  in  case  of  entiy  an  action 
in  quo  warranto  is  the  proper  proceeding. 

One  who  has  color  of  title  to  an  office  should 
not  he  restrained,  if  the  power  so  to  do 
exists.  He  has  a  legal  right  to  have  his 
claim  tried  in  legal  form,  and  as  an  insup- 
erable preliminaiy  he  must  take  the  oath  of 
office.  Lithe  absenoe  of  definite  reetrio- 
tion  the  weight  of  authority  favors  the  view 
that  an  officer  holds  over  his  term  until  the 
election  of  his  successor. 

The  defendant  Ferris  was  president 
of  the  village  of  White  Plains  on  and 
prior  to  April  26,  1878.  On  that 
day  the  legislature  passed  an  act 
amending  the  charter  of  thftt  village, 
and  among  other  things  pi'ovided  for 
the  division  of  the  village  into  three 
wards  and  for  the  election  of  two 
trustees  for  each  ward.  Also  for  the 
election  of  such  trustees  on  the  second 
Tuesday  of  May,  1878.    The  section 

*  See  Ante,  88d.    ' 


also  provided  that  the  terms  of  tb0 
trustees  should  expire  on  the  third 
Tuesday  of  Ma}-,  1878,  and  an  eleo- 
tion  by  them  on  the  third  Tuesday  of 
May,  1878,  of  a  pi-esident  who  shall  not 
beamemberof  theboard.  The  section 
also  provided — ^'  The  present  incum- 
bents shall  hold  their  office  until  their 
successors  shall  be  duly  elected  or  ap- 
pointed and  qualified  as  provided  by 
this  act"  Under  the  charter  befoi*e 
amendment  the  president  was  re- 
quired to  be  one  of  the  trustees  and 
elected  by  them.  On  the  third  Tue»- 
day  the  trustees  met,  formed  a  board^ 
and  after  a  tie  vote  and  failure  to 
elect  a  president,  adjourned  until 
May  23d.  On  May  23d  the  same 
dead-lock  held,  and  an  adjournment 
was  taken  to  May  24th.  At  that  tiino 
the  dead-lock  was  broken  by  the  in- 
tervention of  the  defendant  Ferris, 
who  was  not  a  member  of  the  new 
board,  but  who  voted  for  the  defend- 
ant Lyon,  and  declared  him  elected 
pi-esident  under  protest  of  the  dis- 
senting voters  of  the  trustees.  One 
of  the  dissenting  trustees  procui*ed 
an  order  from  a  Justice  of  this  Conrt| 
dii-ecting  a  writ  of  7nandamu8  to  isr 
sue  commanding  the  said  Ferris  not 
to  preside  at  any  of  the  meetings  of 
the  trustees,  and  not  to  vote  on  the 
election  of  any  officers  to  be  elected 
by  the  trnstees,  and  the  defendant 
Lyon  not  to  take  the  oath  of  office  as 
president,  and  not  to  exercise  any  of 
the  powers  or  duties  of  said  office. 
This  appeal  is  made  from  such  order. 

Close  it)  Hobertson,  for  respt. 

C.  Frosty  for  applts.  • 

Held^  The  office  of  the  writ  of 
mandamus  is  to  compel  the  perform- 
ance of  a  legal  duty,  in  the  perform- 
ance of  which  the  relator  has  a  legal 
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interest,  and  for  the  enforcing  of 
which  he  has  no  other  specific  legal 
ipcmedy.  People  ex  rel.  Stevens  v. 
Hoyt,  66  N.  Y.,  606-607.  The  writ 
does  not  command  die  respondents  to 
do  any  act  whatsoever.  If  Mr.  Lyon 
was  elected  the  office  is  vacant,  and 
the  Court  may,  by  a  writ  of  man- 
damus, compel  the  trustees  to  pro- 
ceed to  a  new  election.  Tapping  on 
Hand.,  181 ;  Matter  of  Gardner,  68 
K.  Y.,  470. 

I  cannot  see  what  interest  the  rela- 
tor can  have,  either  pei-sonally  or  as  one 
of  the  public,  in  continuing  a  vacancy 
in  the  office,  since  the  vacancy  only 
serves  to  suspend  the  operation  of  the 
village  government  Were  this  pro- 
ceeding to  determine  disputed  ques- 
tion of  title  to  the  office  it  would  not 
be  entertained.  People  y.  Stevens,  5 
Hill,  616-627 ;  People  v.  Dikeman, 
7  How.  Pr.,  124-128  ;  People  ex  rel. 
Bradley  v.  Stevens,  2  Abb.  N.  S., 
848 ;  68  N.  Y.,  supra.  Mandamus 
will  not  lie  for  the  purpose  sought, 
and  when  the  writ  is  dismissed  no 
remedy  against  Mr.  Lyon  will  be  ne- 
cessary if  he  does  not  enter.  If  he 
does  enter,  an  action  of  quo  warranto 
Inay  be  brought. 

I  can  find  no  precedent  for  this 
proceeding.  In  the  case  nearest  ap- 
proximate. People  ex  rel.  Lockwood, 
V.  Scrugham,  20  Barb.,  302,  the  or- 
der was  reversed  at  Genei-ai  Term. 
£5  Barb.,  216. 

I  think  that  for  the  reasons  stated 
the  writ  should  be  quashed.  If  Mr. 
Lyon  has  the  color  of  title  he  should 
not  be  restrained  if  the  power  to  do 
ko  exists.  He  has  a  legal  right  to 
have  his  claim  tried  in  legal  form, 
and  as  an  indispensable  preliminary 
he  must  take  the  oath  of  office. 


I  think  Mr.  Lyon  has  color  of  title 
to  this  office.  When  the  trustees 
came  together  on  the  third  Tuesday  of 
May,  1878,  they  performed  the  duty 
prescribed.  No  other  proceeding 
was  necessary  in  order  to  form  a 
board.  An  assembly  of  public  offi- 
cers duly  convened  is  ip%o  facto  a 
board.  It  was  the  duty  of  the  presi- 
dent to  preside  at  the  meetings  of  the 
trustees,  and  to  give  a  casting  vote  in 
case  of  a  tie. 

It  is  conceded  that  Mr.  Ferris  was 
the  president  of  the  village  up  to  the 
third  Tuesday  of    May,   1878,  but 
the  I'elator  contends  tliat  he  held  that 
office  only  by  virtue  of  his  other  office 
of  trustee,  and   that  his  functions  of 
president  ceased  upon  the  termination 
of  his  office  of  trustee.    I  do  not  think 
so.     The  act  of  incorporation  as  it 
stood  at  the  time  of  Mr.  Ferris'  elec- 
tion provided  that  the  trustees  and 
such  other  officers  as   the    trustees 
should  appoint,  should  be  officers  of 
the  village.  The  power  to  appoint  the 
president  and  to  prescribe  his  duties 
was  in  their  hands.  *    On  the  third 
Tuesday  of  May,  1878,  Mr.  Ferris 
legally  held  two  independent  offices 
in  the  corporation — trustee  and  presi- 
dent of  the  village.    The  provision 
that  the  president  should  be  chosen 
from  the  trustees  had  been  abrogated. 
His  term'of  office  was  not  fixed  other- 
wise than  by  the  provision  that  the 
trustees  should  annually  elect  a  presi- 
dent of  the  village.    The  right  to 
hold  over  was  not  expressly  given  to 
him,  but  was  confined  to  the  trus- 
tees.   Granting  that,  that  the  act  of 
incorporation  impliedly  restricted  his 
term  of  office   to  one  year,  did  his 
powers  and  duties  cease  at  the  ex- 
piration of  that  term  ?    Ch.  Kent  sa^-s 
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this  is  a  question  not  definitely  settled. 
2  Kent  Cora.,  7  Ed.,  389.  Ch,  Wal- 
worth,  in  Phillips  v.  Wickham,  1 
Pai.,  595,  said  he  knew  of  no  principle 
of  common  law  which  authorized 
snch  holding  over,  and  criticised 
numerous  statutes  both  here  and  in 
England  which  gave  such  authority, 
in  express  terms.  But  that  case  re- 
quired no  decision  on  this  point. 
But  many  authorities  sustain  the 
other  yiew.  Sears  v.  Sears,  22  Pick., 
130 ;  McCall  v.  B.  Man.  Co.,  6  Conn., 
428  ;  South  Mead.  Co.  y.  Gay,  30 
Maine,  547 ;  Dill  on  Mun.  Corp.,  Ch. 
9,  §  158,  and  cases  cited ;  People  v. 
Kunkle,  9  Johns.,  158,  following  an 
authority  in  Strange,  635,  and  in  10 
Mod.,  146 ;  Olcott  v.  TiogA  EJEL  Co., 
27  N.  Y.,  556. 

It  may  be  inferred  that  the  legis- 
lature by  the  Ajct  of  1878  intended 
to  designate  the  president  of  the 
Tillage  to  preside  until  his  successor 
should  have  been  elected.  They 
required  that  the  president  should 
preside  at  all  meetings  of  the  board. 
Ko  one  but  the  president  tlien  in 
office  could  preside  at  the  first  meet- 
ing or  at  any  subsequent  meeting  until 
his  successor  was  chosen.  This  could 
have  no  application  at  those  meetings 
unless  Mr.  Ferris  should  hold  over. 

I  do  not  think  that  the  writ  should 
issue  in  such  a  case,  but  that  when 
only  one  person  claims  an  oflSce,  and 
has  color  or  title  thereto,  he  should 
be  permitted  to  qualify,  and  that  the 
only  manner  in  which  his  title  can  be 
questioned,  is  by  an  action  as  before 
stated.  People  ex  rel.  Bolan  v.  Lane, 
55  N.  Y.,  217. 

Order  appealed  from  reversed,  and 
writ  should  be  quashed  with  costs  and 
disbui'seraents.  Opinion  by  6^i^^^,i/« 


STATUTE  OF  FRAUDS.    SALE. 
N.  Y.  CouET  OF  Appeals. 
Fitzsimons,    applLy   v.    Woodruff, 
re»pt 

Decided  November  12, 1878. 

Defendant  a^^ed  oraUy  to  purchase  of  plain- 
tllf  a  marble  mantel  to  be  set  up  in  defend- 
ant's honse,  plamtilf  to  famish  the  briok 
and  oement,  and  a  workman  to  perform  the 
labor,  and  defendant  to  do  aU  other  work. 
Plaintiff  mannfactared  and  supplied  new 
Jamb  and  wall-pieces  in  place  of  imperfect 
ones.  SMf  That  the  contract  was  one  of 
sale,  which  would  become  complete  npoa 
deUvery  and  acceptance,  alchonn^h  plaintiff 
was  to  do  more  work  upon  the  article  sold« 
and  adapt  it  to  defendant's  use. 

The  mantel  was  pat  np  in  defendant's  house 
in  his  presence  and  with  his  assistance.  He 
objected  that  one  of  the  waU -pieces  was  too 
short,  and  that  no  sUver  bar  had  been  fur* 
nished,  and  refused  to  accept  the  mantel, 
but  permitted  the  work  to  proceed  without 
further  objeotion,  and  the  following  day 
built  a  fire  in  the  grate,  and  continued  to 
use  it.  The  sUver  bar  was  not  required  by 
the  agreement,  and  the  wall-pieces  were 
not  nneyen.  Held,  That  there  was  a  safli- 
cient  acceptance  to  render  the  oontract  valid 
and  binding. 

This  action  was  brought  for  goods 
sold  and  delivered,  and  for  labor  per- 
formed thereon  in  the  construction 
of  a  marble  mantel  at  the  agreed 
price  of  $80.  The  contract  between 
the  parties  was  not  in  writing.  By 
it  plaintiff  agreed  to  sell,  and  defend- 
ant to  purchase,  a  marble  mantel^ 
with  its  trimmings,  to  be  set  up  in 
defendant's  house,  plaintiff  to  furnish 
the  brick  and  cement,  and  a  workman 
to  perform  the  labor,  and  defendant 
to  do  all  the  other  work.  One  of 
the  jambs  was  partially  discolored, 
and  plaintiff  agreed  to  supply  a  per- 
fect one.  When  the  mantel  was 
brought  out  to  send  to  defendant  the 
side  or  wall-pieces  wei*e  found  to  be 
too  narrow,  and  others  were  substi- 
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tuted  iu  their  place.  It  appeared 
tliat  plaiutiff  mannfactnred  the  Bub- 
dtitiited  jamb  and  wall-pieces.  It 
was  claimed  that  the  contract  was 
not  one  of  sale,  and  hence  not  within 
the  statute  of  frauds. 

e/.  C.  Cochraiie^  for  applt 

A,  J,  Abbott^  for  respt. 

Ildd^  That  the  contract  was  one 
of  sale,  which  would  become  complete 
upon  a  delivery  to  and  an  acceptance 
by  the  defendant,  altliough,  as  it  ap- 
peared, plaintiff  was  to  do  more  work 
upon  it,  and  adapt  it  to  the  nse  of 
defendant.  65  N.  Y.,  352-361;  23 
Wend.,  270 ;  4  Keyes,  180. 

Parsons  v.  Loucks,  48  N.  Y.,  17 ; 
Donovan  v.  Wilson,  26  Barb.,  138; 
Mead  v.  Case,  33  Id.,^  202,  distin- 
guished. 

It  appeared  that  the  mantel  was 
taken  to  the  defendant's  house,  and 
put  up*  where  it  belonged  by  the 
workman  of.  plaintiff  and  defendant, 
and  the  i*eferee  found  that  after  it 
was  connected  with  the  chimney  de- 
fendant complained  that  it  was  not 
according  to  contract,  as  a  silver  bar 
was  to  be  furnished,  and  he  requested 
plaintiff's  workman  to  inform  him 
that  thei'e  was  none,  which  he  prom- 
ised to  do.  The  work  was  then  con- 
tinued, and  defendant  ascertained 
and  complained  that  one  of  the  wall- 
pieces  was  too  short,  and  said  he 
would  not  accept  the  mantel.  The 
workman  informed  him  that  the  wall- 
piece  was  right,  but  the  floor  was  un- 
even. The  work  was  proceeded  with 
without  further  objection,  defendant 
being  present  until  about  fifteen  min- 
ntes  before  it  was  finished.  The 
agreement  did  not  require  the  plain- 
tiff to  furnish  a  silver  bar,  and  the 
wall-pieces  were  not  uneven.    The 


day  after  the  mantel  was  pat  np  de- 
fendant had  a  fire  built  in  the  grate, 
and  continued  to  use  it.  The  referee 
found  that  there  was  no  anoondition- 
al  acceptance  by  the  defendant,  and 
the  contract  was  invalid. 

Held^  Error;  that  there  was  such 
an  acceptance  of  the  mantel  by  the 
defendant  as  rendered  the  contract 
valid  and  binding  upon  him.  1  N. 
Y.,  261 ;  68  Id^  578 ;  61  Id.,  211 ;  47 
Id.,  449. 

Judgment  of  Oeneral  Terra,  af- 
firming judgment  for  defendant,  re- 
versed, and  new  ti-ial  ordered. 

Opinion  by  Miller^  J.  All  oon- 
cor. 


NEGLIGENCE. 
n.  y.  suprkme  coubt.     tompkinb 
Special  Tkbic 
Mary   Mackin,  plff^^t  v.  John    BL 
Selkreg,  deft. 
Decided  January  7, 1879. 

Lot  owners  and  oooapants  are  not  liable, 
either  at  oommon  law  or  bj  statute,  for 
injuries  caused  bj  an  accumulation  of  ice 
and  snow  on  the  sidewalka  in  front  of  their 
lots. 

A  municipal  ordinance  requiring  lot  ownen 
and  occupants  to  keep  in  order  the  sidewalk 
in  front  of  their  lots  does  not  create  a  cause 
of  action  against  a  lot  owner  or  occapaat  in 
favor  of  a  third  person. 

Motion  for  a  new  trial. 

This  action  was  brought  to  recover 
damages  sustained  by  the  plaintiff, 
and  caused  by  slipping  and  falling 
upon  the  ice  while  she  was  passing 
along  the  sidewalk  in  front  of  de- 
fendantV  promises  on  Buffalo  Street, 
in  the  village  of  Ithaca,  in  the  mouth 
of  February,  1878. 

The  village  of  Ithaca  being  duly 
incorporated,  had,  previous  to  said 
accident,  passed  auv  ordinance  requir- 
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iug  the  owner  or  occupants  of  lots 
in  said  village  to  remove  all  snow, 
dirt,  or  obstructions  from  the  walk 
in  front  of  their  lots,  within  twenty- 
foor  hours  after  the  same  had  been 
deposited  there,  and  in  case  of  fail* 
nre  to  do  so  the  trustees  could  do  it, 
and  charge  the  expense  to  such  owner 
or  0(?cupant,  and  also  charge  him  or 
her  with  a  penalty  of  $2,50.  The  evi- 
dence tended  to  establish  the  fact  that 
the  walk  in  front  of  defendant's  house 
had  been  covered  with  snow  and  ice 
for  more  than  tw«n.ty-four  hours  pre- 
vious to  such  accident,  and  no  action 
taken  to  remove  the  same  by  the  de- 
fendant. 

The  plaintiflF  seeks  to  recover  of 
the  defendant  for  the  injury  tlius 
sustained,  by  charging  him  with  neg- 
ligence in  not  keeping  the  sidewalk 
in  front  of  his  lot  in  a  safe  and  prop- 
er condition,  and  cleared  of  ice  and 
snow,  as  required  by  such  ordinance. 

The  defendant  denies  any  negli- 
gence, and  also  denies  his  liability 
under  any  circumstances. 

The  question  of  negligence  was 
submitted  to  the  jury  upon  the  trial, 
and  they  found  in  favor  of  the  plain- 
tiff for  the  sum  of  $65. 

The  defendant  now  moves  to  set 
aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  that  he  is  not  liable  to 
the  plaintiff  for  the  damages  sustained 
by  her  as  aforesaid. 

Merritt  King^  for  the  motion. 

W.  n.  Coon^  opposed. 

MuBBAY,  J. — The  defendant  is  not 
liable  to  the  plaintiff  for  the  injury 
by  her  sustained,  unless  that  liability 
arises  from  the  duty  imposed  by  vir- 
tue of  the  ordinance  of  the  trustees 
requiring  lot  owners,  and  occupants 

to  keep  in  order  the  sidewalk  in  front 
VoL  7— No.  24*. 


of  their  lots,  there  being  no  such 
common  law  or  statutory  liability. 

An  ordinance  of  tliis  kind,  if  valid, 
does  not  create  a  cause  of  action 
against  a  lot  owner  or  occupant  in 
favor  of  a  third  person.  Flynn  v. 
The  Canton  Company,  17  Am.,  603  ; 
Van  Dyke  v.  Cincinnati,  1  Disney, 
532 ;  Chambers  v.  Ohio  Life  Ins.  Co., 
1  Disney,  327;  Heeney  v.  Sprague, 
23  Am.,  502;  Kirby  v..  Boylston 
Market  As.,  14  Gray  (Mass.),  249  ; 
Gridley  v.  City  of  Bloomington,  18 
Alb.  L.  J.,  488. 

The  case  of  Village  of  Fulton  v. 
Tucker,  3  Ilun.,  529,  substantially 
follows  these  cases  in  holding  that 
a  passage  of  such  an  ordinance  does 
not  create  a  liability  on  the  part  of 
the -lot  owner,  notwithstanding  a  dif- 
ferent position  had  been  assumed  by 
one  of  the  judges  of  the  same  Court 
in  the  case  of  Haskell  v.  Village  of 
Penn  Yan,  5  Lansing,  43. 

Verdict  set  aside,  and  new  trial 
granted,  without  costs  of  the  motion. 


AGENCY. 

N.  Y.  SuPKEME  Court.  General 
Term.     First  Dept. 

William  H.  M.  Sistare,  applt.^  v. 
William  J.  Best,  as  Eec-r  of  The 
Mechanics  &  Traders'  Savings  Insti- 
tution, respt. 

Decided  February  7, 1879. 

Where  an  agent  acting  under  the  inRtmctions 
of  his  principal,  and  withont  fault  on  his 
part,  and  owing  to  the  fault  of  his  princi- 
pal, incurs  a  personal  loss,  such  agent  can 
recover  same  from  his  principal. 

Appeal  from  the  judgment  in  the 
above  action  in  favor  of  the  defend- 
ant, dismissing  plaintifPs  complaint 
with  costs. 

Action   to  recover  for  loss  occa- 
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sioned  to  plaintiff  under  the  follow- 
ing circnmstanceSy  as  the  evidence 
showed.  On  or  about  the  Ist  of 
April,  1872,  The  Mechanics  & 
Traders'  Savings  Institution  was  the 
owner  of  500  shares  of  the  stock  of 
The  Atlantic  Mail  Steamship  Com- 
pany. One  Conklin,  who  was  the 
president  of  said  Savings  Institution, 
had  been  previously  authorized  by 
its  Board  of  Directors  to  sell  a 
large  amount  of  the  stock  of  the 
Atlantic  Mail  Steamship  Company, 
pledged  to  the  bank  for  an  over- 
due loan,  of  which  said  500  Bhai*es 
was  a  part.  Conklin  called  upon 
plaintiff,  a  stock  broker,  and  member 
of  the  New  York  Stock  Exchange, 
and  employed  plaintiff  to  offer  said 
500  shares  of  stock  every  day  for  $25 
per  share,  and  when  he  received  an 
offer  of  $25  per  share  to  sell  the  stock 
at  that  price. 

Plaintiff,  acting  under  said  em- 
ployment, on  the  5th  day  of  April, 
1872,  sold  said  stock  at  $25  per  share, 
to  h&  delivered  at  any  time  within 
sixty  days  upon  one  day's  notice  from 
tlie  purchaser,  asC.  had  requested,  as 
to  the  terms  of  sale.  Plaintiff  im- 
mediately informed  Conklin  of  the 
sale,  when  he  was  informed  by  Conk- 
lin that  he  had  previously  effected  a 
sale  of  the  stock,  but  had  foi^tten 
to  notify  plaintiff. 

Plaintiff  being  unable  to  fulfil  his 
contract  to  deliver  the  stock  was  sub- 
jected to  a  loss  of  $4,110. 

At  the  close  of  the  plaintiff's  testi- 
mony the  defendant  moved  to  dis- 
miss, upon  the  grounds:  1st.  That 
the  resolution  of  the  Directors  did  not 
authorize  Conklin  to  employ  any  one 
else  to  sell  the  stock.  2d.  That  if 
there  is  any  cause    of    action  it  is 


one  in  favor  of  the  party  who  pur- 
chased the  stock.  3d.  That  the  bank 
had  no  right  to  loan  the  money  and 
take  the  stock  as  security.  The 
motion  was  granted  and  complaint 
dismissed. 

Henry  S,  Bennett^  for  applt 

K  Smyth,  for  respt 

Held,  The  authority  of  Conklin  to 
sell  the  stock  was  not  restricted  either 
as  to  time,  place,  or  manner. 

And  in  selecting  the  stock  ex- 
change Conklin  adopted  the  mode 
usually  selected  for  the  disposition  of 
securities. 

C.  was  authorized  to  employ  plain- 
tiff to  make  the  sale.  C.  was  the 
general  agent  of  the  bank  to  effect 
the  sale. 

The  defence  that  the  bank  had  no 
authority  to  loan  the  money  on  such 
securities  is  not  available  to  the  de- 
fendant, although  it  perhaps  might 
be  available  to  the  parties  to  the 
original  loan. 

In  consequence  of  the  failure  of 
Conklin  to  inform  plaintiff  that  he 
had  personally  sold  the  stock,  the 
plaintiff,  acting  under  C's  instruc- 
tions, without  any  fault  on  his  part, 
incurred  a  loss  of  $4,110  while  act- 
ing in  good  faith  for  the  bank. 

The  corporation  cannot  assert  its 
own  wrong  to  defeat  the  equitable 
claim  of  the  plaintiff.  22  N.  Y., 
269 ;  14  N.  Y.,  162 ;  21  K  Y.,  490 ; 
40  N.  Y.,  168 ;  10  Ad.  v.  Ell.,  27. 

Judgment  reversed,  new  trial  or- 
dered, costs  to  abide  event. 

Opinion  by  IngaUs^  J. ;  Davis,  P. 
J.,  and  Brady,  J.,  concurring. 
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FIXTUEES. 

N.   Y.  Supreme  Court.     General 
Term.    Second  Dbpt. 
McKeage,    respty     v.    InsnraDce 
Ck>mpan7,  qppU, 

Decided  December,  1878. 

Mantel  xnirrorB  hung  to  the  wall  on  hooks, 
pier  minors  resting  on  a  oarving  and  fast- 
ened at  top  to  a  holdfast  driven  in  the  wall, 
and  gas-fixtores  screwed  to  gas-pipes,  as 
between  mortgagor  and  mortgagee,  are  not 
fixtures. 

The  plaintiff  claims  damages  for 
the  conversion  of  two  pier  mirrors, 
two  mantel  mirrors,  and  certain  gas- 
fixtnres.  The  mantel  mirrors  were 
hung  to  the  wall  on  hooks.  The  pier 
mirrors  rested  below  on  a  carving, 
and  were  fastened  above  to  a  hold- 
fast driven  in  the  wall.  These  were 
connected  with  cornices  which  ex- 
tended over  windows  on  both  sides. 
The  gas-fixtures  were  screwed  into 
gas-pipes  in  the  ordinary  manner. 

All  of  these,  by  bill  of  sale,  were 
sold  to  plaintiff.  They  were  in  the 
house  when  plaintiff's  grantor  bought 
it,  and  it  was  at  the  time  subject  to  a 
moi-tgage  held  by  defendant.  This 
has  been  foreclosed  since,  and  subse- 
quent to  the  delivery  of  the  bill  of 
sale  to  plaintiff,  and  at  the  sale  the 
premises  were  bid  in  by  defendant. 
Defendant  claims  them  to  be  fixtures, 
and  to  have  passed  as  such  under  the 
referee's  deed.  At  trial  a  verdict  was 
directed  for  plaintiff.  Defendant 
appeals. 

Tracy ^  Olmstead  db  Tracy y  for 
applt 

Belly  BarUett  db  WUson^  for 
respt. 

Eddy  The  question  is  whether,  as 
between  mortgagor  and  mortgagee, 
these  articles  have  lost  their  charac- 


ter of  personalty  and  become  a  part 
of  the  freehold.  They  were  put  iii 
to  be  used  as  chattels.  There  was  no 
permanent  attachment.  They  could 
be  removed  without  difliculty  from 
this  house  and  used  in  another. 
These  are  all  tests,  and  all  go  to  show 
in  this  case  that  these  articles  are  still 
personal  property  and  the  property 
of  the  plaintiff. 

We  think  the  judge  at  circuit  was 
right  to  direct  a  verdict,  and  judg- 
ment must  be  entered  upon  it,  with 
costs. 

Opinion  by  Dykmariy  J. 


FRAUDULENT     CONVEY- 

ANCES.    AVOIDANCE  OF. 

N.  Y.  SuPBEME  Court.      General 

Teral    Sboobtd  Dbpt. 

Richard  S.  Van  Wyck,  respty  v. 
Louisa  M.  Baker  et  al.,  a/ppUs. 

Decided  December,  1878. 

The  statate  avoids  those  oonTejances  made 
with  fraadnlent  intent  to  innocent  grantees 
which  are  yoluntary,  and  not  those  based 
on  a  yaloable  oonsideration. 

Since  the  smallest  sum  or  property  is  a  valua- 
ble consideration,  and  yet  the  legislature  di4 
not  intend  to  defeat  the  rights  of  creditors 
in  that  way,  it  is  better  to  make  the  gran- 
tor*8  willingness  to  sell  for  a  grossly  inade- 
quate sum  notice  of  his  intent  to  defraud. 

If  the  consideration  be  grossly  inadequate, 
and  other  oiroumstanoes  do  not  warrant  the 
Court  in  an  avoidance  in  toto,  the  convey- 
ance may  be  permitted  to  stand  as  security 
only  for  the  money  actuaUy  advanced,  such 
relief  being  only  afforded  when  the  com- 
plaints contain  allegations  adapted  thereto, 
and  the  proof  sustains  them. 

A  suit  brought  in  equity  by  a  judg- 
ment creditor  of  the  defendant  Ba- 
ker, to  have  a  conveyance  made  by 
her  to  the  co-defendant  Bienville,  set 
aside  on  the  ground  that  it  was  made 
with  intent  to  hinder,  defraud,  and 
delay  creditors. 
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Plaintiff's  judgment  was  recovered 
in  August,  1875.  The  agreement  to 
convey  tlie  property  in  suit  was  made 
in  February,  1874.  Pursuant  to  such 
agreement  the  conveyance  was  made 
in  February,  1874.  TThe  remaining 
facts  sufficiently  appear  in  the  opin- 
ion. 

I  The  justice  at  Special  Term  found 
that  the  convevance  was  made  and 
delivered  with  intent  to  hinder,  delay, 
and  defraud  the  plaintiff,  and  the 
creditors  of  the  grantor.  That  the 
same  was  fraudulent  and  void  as  to 
the  plaintiff,  and  that  it  should  be  set 
aside  and  cancelled  as  null  and  void. 
He  decided  that  the  premises  thus 
conveyed  should  be  sold,  and  that 
out  of  the  proceeds  thereof  the  de- 
fendant Bienville  should  be  paid 
$1,036  with  interest  from  the  date  of 
said  conveyance,  and  that  out  of  the 
balance  of  such  proceeds  the  plaintiff 
should  be  paid  the  amount  of  his 
judgment,  and  the  costs  and  disburee- 
ments  of  the  action. 

Judgment  was  entered  accordingly. 
From  which  judgment  the  defendants 
duly  appeal. 

John  Gibney,  for  respt. 

Israel  Miner^  Jr,^  <&  K  A.  Ward^ 
for  applts. 

Held,  The  justice  did  not  find  that 
the  defendant  Bienville  had  notice 
of  the  fraudulent  intent  imputed  to 
the  defendant  Baker,  or  that  he  was 
privy  thereto.  On  the  contrary,  the 
decision  and  judgment  in  effect  affirm 
the  validity  of  the  conveyance  to  him 
to  the  extent  of  the  consideration 
paid  by  him  ;  since  the  law  affords  no 
protection  to  a  fraudulent  grantee  the 
provision  in  the  judgment  is  equiva- 
lent to  a  finding  that  Bienville  was  an 
innocent  one.    As  such,  his  title  is  not 


affected  if  the  grantor  conveyed  the 
premises  with  fraudulent  intent.  2 
Rev.  Stat.  137,  §  5.  The  statute 
avoids  those  conveyances  made  with 
fraudulent  intent  to  innocent  gran- 
tees when  such  conveyances  are  vol- 
untary, not  when  they  are  based  on  a 
valuable  consideration.  18  Wend., 
363  ;  42  Barb.,  200. 

Though  the  smallest  sum  of  money 
or  property  of  any  value  is  consider- 
ation to  support  a  contract,  the  legis- 
lature did  not  intend  to  defeat  tlie 
rights  of  creditors  in  that  way.  It 
were  better  to  regard  any  pecuniary 
consideration  a  valuable  one,  and, to 
make  the  grantor's  willingness  to  sell 
for  a  grossly  inadequate  consideration 
of  itself  notice  of  his  intent  to  de- 
fraud creditors,  upon  the  priHcij)le 
that  whatever  is  sufficient  to  put  a 
man  on  inquiry  is  notice.  15  N.  T., 
354. 

Wliile  an  advantageous  bargain  on 
the  part  of  the  grantee  is  no  ground 
for  the  avoidance  or  impairment  of 
a  conveyance,  yet  the  consideration 
must  not  bo  grossly  inadequate.  If 
it  is  and  the  other  circumstances  do 
not  warrant  the  Court  in  an  avoidance 
in  toto,  it  may  be  set  aside  as  an  ab- 
solute conveyance,  and  be  permitted 
to  stand  as  security  only  for  the 
money  actually  advanced.  1  Johns. 
Ch.,  478;  46  Barb.,  143;  Bump 
Fraud.  Convey.,  564 ;  May  on  Vol. 
&  Fr.  Al.,  235. 

Such  relief  is  not  afforded  nnless 
the  complaint  contains  allegations 
adapted  thereto,  and  the  proof  sus- 
tains them.  6  Wall.,  312 ;  11  Paige, 
495.  The  complaint  and  the  evi- 
dence in  this  case  do  not  waiTaut 
the  relief  granted.  Four  witnesses, 
not    experts    and    creditors   of    the 
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grantor,  testified  that  the  premises  at 
the  time  of  conveyance  were  worth 
$4:,000.  Opposed  was  the  nncontro- 
verted  evidence  of  the  cost  of  the 
property  irnmediatel}'  before  the 
conveyance,  namely  $1,900.  It  is  a 
notorious  fact  that  the  nominal  value 
of  real  estate  and  costs  of  improve- 
ment had  diminished  since  1874. 
When  Bienville  purchased  the  prop- 
erty there  was  an  incumbrance  of 
$500  thereon.  Uncontradicted  and 
un impeached  testimony  showed  that 
he  paid  for  the  same  over  and  above 
incumbrances,  $1,331.  This  was 
made  up  by  the  discharge  of  an  in- 
debtedness of  the  grantor  to  him  for 
professional  services,  liquidated  and 
agreed  upon,  and  by  a  cash  payment 
of  the  balance.  Assuming  actual 
cost  as  a  fair  criterion,  Bienville  paid 
only  $69  less  than  said  sum. 

The  Court  made  out  the  inad- 
equacy by  taking  the  opinions  of  the 
phiintifTs  witnesses  as  to  the  value, 
which  the  evidence  of  the  actual  cost 
showed  to  be  grossly  exaggerated, 
and  by  reducing  the  amount  of  the 
indebtedness  from  Baker  to  Bienville, 
w^hich,  in  the  absence  of  either  alle- 
gation or  proof  thereto  tending,  the 
Court  had  no  power  to  do.  We  hold 
that  the  judgment  impairing  the 
effect  of  the  conveyance  is  not  war- 
ranted by  the  facts.  In  any  point  of 
view  the  form  of  the  judgment  is 
erroneous.  The  proper  judgment 
for  the  relief  awarded  would  be  to 
declare  the  conveyance  a  security 
only,  and  require  the  plaintiff  to  re- 
deem or  leave  him  to  his  remedy  up- 
on the  laud,  or  to  sell  the  laud  sub- 
ject to  Bienville's  interest 

I  know  of  no  authority  for  order- 
ing a  compulsory  sale  of  his  interest. 


Judgment    revei-sed.      New    trial 
granted,  with  costs  to  abide  the  event. 
Opinion  by  OUbert^  J, 


APPEAL.    PRACTICE,    EVI- 
DENCE. 

N.  T.  Supreme  Court.  General 
Term.     Third  Deft. 

Charles  II.  Clute,  resj>t.^  v.  The 
City  of  Albany,  applt 

Decided  November,  1878. 

Where  defendant  moves  for  a  new  trial  npon 
the  jadge*8  minutes,  and  does  not  appeal 
from  the  order  denying  the  motion,  the 
Court  cannot,  upon  appeal  from  the  judg- 
ment alone,  review  the  case  upon  the  facte 
except  as  to  the  sufficiency  of  the  evidence 
upon  the  part  of  the  plaintiff  to  be  submitted 
to  the  jury.  It  can  only  review  the  excep- 
tions taken  on  the  trial. 

On  a  question  as  to  whether  the  defendant 
had  notice  of  a  dangerous  trench  dug  in 
one  of  its  streets  for  the  purpose  of  making 
a  connection  of  water-pipes  from  an  adjoin- 
ing house  with  the  water-main  in  the  street, 
by  driving  into  which  trench  plaintiff  was 
injured,  Heildy  That  permits  given  by  the 
Superintendent  of  the  City  Water  Works  to 
make  the  connection  are  admissible  in  evi- 
dence as  facts  requiring  defendant  to  take 
notice  of  what  was  done  under  its  authority 
likely  to  become  dangerous. 

The  fact  that  officers  and  servants  of  defend- 
ant tapped  the  water-main  to  make  the  oon- 
neotion,  tended  to  show  knowledge  in  or 
notice  to  defendant  of  the  existence  and 
condition  of  the  trench,  and  a  refusal  by  the 
judge  to  charge  to  the  contrary  was  correct. 

Appeal  from  a  judgment  entered 
upon  the  verdict  of  a  jury,  in  favor  of 
plaintiff. 

Action  for  damages  for  injuries  to 
pei-son  and  property  sustained  by 
plaintiff  by  driving  at  night  into  a 
trench,  negligently  left  unguarded,  in 
one  of  the  streets  in  the  city  of 
Albany.  One  Alexander  owned  cer- 
tain buildings  adjoining  the  street. 
He  obtained  permits  from  the  Super- 
intendent of  the  City  Water  Works 
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to  open  the  street  for  the  purpose  of 
makiug  connection  with  the  water- 
main  ill  the  streets.  The  contractors 
for  building  the  houses  had  previously 
given  tlie  customary  bond  to  the  city 
for  opening  the  street  to  connect  the 
drain  with  the  sewer.  They  had  dug 
a  trench,  made  the  connection,  and 
partly  filled  the  trench  up.  The 
water-main  being  farther  on,  and  not 
so  deep  in  the  earth  as  the  sewer,  the 
water-pipe  was  then  laid  by  a  differ- 
ent contractor  employed  by  Alexan- 
der through  the  trench  thus  partly 
filled,  and  the  trench  was  extended 
to  the  water-main.  It  was  into  this 
extended  trench  that  plaintiff  dmve 
with  his  horses  and  wagon.  On  the 
trial  a  verdict  was  rendered  in  favor 
of  plaintiff.  Defendant  moved  for 
a  new  trial  on  the  judge's  minutes, 
and  the  motion  was  denied.  Ko 
appeal  was  taken  from  the  order 
denying  it,  but  an  appeal  was  taken 
from  the  judgment  on  a  case  and  ex- 
ceptions. 

S.  W.  Hosendaley  for  applt. 

JS,  OoweUy  for  respt 

JTeldj  That  no  appeal  having  been 
taken  from  the  order  denying  the 
motion  for  a  new  trial,  this  case  can- 
not be  reviewed  upon  the  facts  except 
as  to  the  sufficiency  of  the  evidence 
on  the  part  of  the  plaintiff  to  be  sub- 
mitted to  the  jury,  of  which  we  have 
no  doubt.  All  we  can  do  is  to  review 
the  exceptions  taken  upon  the  trial. 

The  permits  given  to  Mr.  Alexan- 
der to  make  the  connections  having 
been  admitted  under  exceptions, 

JSeldy  That  such  admission  was 
proper.  The  fact  that  the  defendant 
by  its  proper  officers  had  granted  such 
authority,  imposed  upon  it  greater 
care  and  watchfulness.     It  was  a  fact 


requiring  the  defendant  to  take  notice 
of  what  was  done  under  its  antliority 
likely  to  become  dangerous. 

The  Court  declined  to  charge,  at 
defendant's  request,  that  a  direction 
from  the  Superintendent  of  the  Water 
Works  to  his  subordinate  to  tap  the 
water-main  for  this  connection  is  no 
evidence  of  notice  to  or  knowledge 
in  defendant  of  the  existence  of  the 
tronch,  and  cannot  charge  the  de- 
fendant with  liability. 

Hdd,  That  the  refusal  was  correct 
The  fact  that  the  servants  of  defend- 
ant tapped  the  water-main  was  some 
evidence  tending  to  show  knowledge 
in  or  notice  to  defendant  of  the  exis- 
tence and  condition  of  the  trench.    ' 

So,  too,  the  bond  of  Kich  &  Ho- 
kirk,  who  put  in  the  pipes  leading  to 
the  sewer,  was  competent  as  evidence. 
The  sewer  trench  had  been  slightly 
extended  beyond  the  sewer,  and  had 
been  left  open  there  to  facilitate  the 
makiug  of  the  water  connection.  It 
was  a  part  of  the  dangerous  excava- 
tion. The  whole  trench  was  the  sub- 
ject of  investigation.  It  all  tended 
to  show  knowledge  of  defendant's 
agents  of  the  chai'acter  of  the  work 
to  be  done. 

Judgment  affirmed  with  costs. 

Opinion  by  Board/man^  J.;  Bocke%^ 
«7],  concurs,  Leamedy  P.  «/l,  dissents. 


REFEREE.    PRACTICE. 
N.   Y.    Supreme    Coubt.    General 
Term.      Second  Dept. 
Richard  R.  Roe^  respL^  y.  James 
Boyle  et  al.,  ex'rs,  ajppUs. 
Decided  December,  1878. 

The  findings  of  fact  hj  a  referee  oan  only  be 
reyezsed  when  a  review  of  aU  the  eridenoe 
showB  sabh  findings  to  be  ezroneons. 

Action  brought  for  groceries  sold 
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and  delivered  by  plaintifPs  assignor 
to  defendant's  testator  for  his  own 
private  use.  At  the  time  of  the  de- 
livery testator  was  keeper  of  the  peni- 
tentiary, while  the  said  assignor  was 
the  contractor  with  the  county  for  the 
f  urnishment  of  groceries  to  the  peni- 
tentiary. 

This  account  was  presented  in  the 
first  instance  to  the  defendants,  and 
they  having  no  direct  knowledge 
thci*eof  denied  the  same. 

Appeal  from  the  judgment  ent^ed 
upon  the  report  of  the  referee  in  fa- 
vor of  the  plaintifiF. 

Henry  Hagner^  for  respt. 

John  H.  Bergen^  for  applts. 
*  Held^  The  appeal  presents  a  ques- 
tion of  fact.  The  delivery  of  the 
goods  was  positively  proven,  ancl  there 
is  no  positive  evidence  to  the  contrary. 
There  are  no  facts  to  justify  the  re- 
jection of  the  evidence  ofiFered  by 
plaintiff.  A  review  of  all  the  evidence 
must  show  a  finding  of  fact  by  a 
referee  erroneous  before  it  can  be  re- 
versed.   This  is  not  the  case  here. 

Judgment  affirmed. 

Opinion  by  OitbeHy  J. 

NEGLIGENCE.     PRACTICE. 
N,  Y.  SuPBEMB    Court.      Gsnebal 

Term.    Third  Dept. 

Jacob  E.  Hogle,  respt,^  v.  The  N. 

Y.  C.  &  H.  R.  RR.  Co.,  ayplt. 

Decided  November,  1878. 

Plaintilf  sues  to  reooYer  damages  for  injury 
to  his  wooda  by  fires  canaed  by  sparks  from 
defendanVa  enginea.  It  not  appearing  that 
the  sparks  escaped  by  reason  of  defects  in 
the  engines,  or  want  of  proper  oare  and  pra- 
dence  in  their  management,  in  other  words 
no  negUgenoe  haying  been  shown  on  the 
part  of  defendant,  HM^  That  defendant's 
motion  for  a  nonsuit  should  have  been 
granted. 

Appeal  by  defendant  from  a  judg- 


ment in  favor  of  plaintiff  entered  on 
the  verdict  of  a  jury. 

Action  to  recover  for  the  buniing  up- 
on two  occasions  of  plaintiff's  w>3ods, 
by  fires  alleged  to  have  been  caused 
by  the  negligence  of  defendant  in 
scattering  burning  coals  and  sparks 
from  its  engines  in  passing  through 
plaintiff's  farm.  There  is  no  positive 
evidence*  that  the  fires  were  caused  in 
this  way.  The  evidence  renders  it 
probable  that  they  were ;  but  whether 
by  reason  of  defects  in  defendant's 
engines  or  want  of  proper  care  in 
managing  them  does  not  appear. 

/SI  W.  Jackson^  for  applt. 

E,  W.  PaigCy  for  respt. 

Hdd^  That  the  plaintiff  should 
have  been  nonsuited  because  he  has 
not  shown  any  negligence  on  the  part 
of  the  defendant.  There  is  no  evi- 
dence showing  that  these  fires  were 
caused  by  the  engines  or  employees 
of  defendant,  though  plaintiff  swears 
that  at  other  times  he  has  found  fire 
scattered  along  after  the  trains  had 
gone  by,  which  was  a  common  occur- 
rence ;  he  had  put  them  out  20  times, 
50  times ;  has  seen  coals  thrown  from 
the  engines,  and  has  lighted  his  pipe 
with  them  after  the  train  had  gone 
by.  Plaintiff  has  lived  on  this  farm 
13  years,  and  whether  these  times 
spoken  of  were  recent  or  remote  does 
not  appear.  That  the  fires  originated 
from  sparks  or  coals  of  defendant's 
engines  (if  they  did)  would  not  create 
a  liability. 

There  must  be  some  evidence  that 
such  sparks  or  coals  negligently  es- 
caped. Collins  V.  N.  Y.  Cent,  &c.,  5 
Hun,  603;  affirmed  in  Court  of 
Appeals,  December,  '77,  McCaig  v. 
Erie  R.  Co.,  8  Id.  599 ;  Sheldon  v. 
Hud.  B.  RR,  14  N.  T.,  224,  where 
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Hubbard,  J. ,  says :  "  Negligence  can- 
not be  inferred  from  the  simple  fact 
of  causing  the  fire,  for  the  reason  that 
the  use  of  fire  to  propel  a  railroad 
engine  is  lawful,  and  sparks  and  coals 
may  escape,  notwithstanding  all  the 
safeguards  which  modern  improve- 
ments have  suggested,  may  have  been 
adopted."  Burrough  v.  Honsatonic 
RR.  Co.,  15  Conn.,  124.  It  is  prob- 
able these  tires  came  from  defend- 
ant's engines,  but  whether  by  reason 
of  defects  in  them  or  want  of  proper 
care  and  prudence  in  their  manage- 
ment docs  not  appear.  That  may 
perhaps  be  shown  on  another  trial. 

Judgment  reversed  and  new  trial 
granted. 

Opinion  by  Boardinan^ «/./  Bockea^ 
e/l,  concurs. 

STREETS.     STREET   RAIL- 
ROADS. 
N.  Y.  Court  of  Appeals. 
McMahon,  respt.^  v.  The    Second 
Ave.  RR.  Co.,  applt. 

Decided  November  12, 1878. 

As  a  condition  of  laying  its  tracks,  defendant 
entered  into  an  agreement  with  the  citj  bj 
which  it  bound  itself  to  pare  the  streets  in 
and  about  the  lails  in  a  permanent  manner, 
and  keep  the  fiame  in  repair.  A  property 
owner,  with  the  permission  of  the  city 
authorities,  made  an  excavation  in  the 
street  to  make  a  coimection  with  the  sewer. 
Defendant  laid  timbers  across  this  excava- 
tion. Plaintiff  was  driving  a  wagon  along 
the  street  when  one  of  the  wheels,  which 
was  a  foot  outside  of  the  track,  broke 
through  the  timbers,  and  plaintiff  was 
thrown  from  his  seat  and  injured.  IldA^  that 
defendant  was  liable  under  its  contract,  and 
because  it  voluntarily  undertook  to  make 
the  street  in  and  about  its  track  safe,  and 
did  the  work  so  inefficiently  as  to  leave  it 
unsafe;  that  a  space  one  foot  outside  the 
track  would  be  properly  held  as  included  in 
the  space  ^^  in  and  about "  the  tracks. 

Tlxis  action  was  brought  to  recover 


danaages  for  injuries   sustained    by 
plaintiff  from  the  alleged  negligence 
of  the  defendant    It  appeared  that 
as  plaintiff  was  driving  a  wagon  along 
the  street  on  which  defendant's  track 
was  laid,  one  of  the  wheels  slipped 
into  an  excavation  made  under  the 
track,  and  plaintiff  was  thrown  from 
his  seat  and  received  serious  injuries. 
The  excavation  had  been  made  by  a 
property  owner  on  the  street  by  per- 
mission from  the  city  authorities  for 
tlie  purpose  of  making  a  connection 
with  the  sewer.    Defendant  had  laid 
timbers  over  the  excavation,  and  plain- 
tiff's testimony  tended  to  show  that 
the  wheel  of  the  wagon  bi-oke  through 
these  timbers  ;  the  wheel  which  broke 
through  was  running  about  a  foot 
outside  of  one  of   the    defendant's 
tracks.     As  a  condition  to  laying  its 
tracks  in  the  sti*eet,  defendant  had 
entered  into  an  agreement  in  writing 
with  the  city,  by  which  it  obligated 
itself  to  '^  pave  the  streets  in  and  about 
the  rails  in  a  permanent  manner^  and 
keep  the  same  in  repair." 
Austin  G.  FoXy  for  applt 
Frederic  A.  Ward^  for  respt 
Ileld^  That  defendant  was  liable 
under  its  contract  to  keep  the  street 
in  and  about  its  track  in  repair,  and 
because  it   vohmtarily  undertook  to 
make  it  safe,  and  did  the  work  so  in.- 
efBcieutly  as  to  leave  it  unsafe,  and  at 
the  same  tinie  so  as  to  permit  and 
tempt  passage  over  it ;  that  the  de- 
fondant's  agreement  to  pave  and  keep 
in  repair  "  the  street  in  and  about  '^ 
its  rails  must  be  construed  to  mean  so 
much  of  the  street  as  would  be  dis- 
turbed by  defendant  in  laying  or  re- 
pairing its  tracks,  aud  in  the  absence 
of  evidence  to  the  contrary  a  space 
one  foot  outside  of  them  would  be 
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properly  held  to  be  iuclnded  in  the 
Bpaeo  ^'in  and  about"  defendant's 
tracks. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plain- 
tiff, affirmed. 

Opinion  by  Folger^  J,;  Church 
Ch,  «/.,  Andretoa  and  MUler^  JJ.^ 
concur ;  RapaUo^  ^arly  and  Handj 
JJ'.y  dissent. 


ARREST. 

N.  Y.  Court  of  Appeals. 

The  Bowery  National  Bank,  respt, 
V.  Duryee,  applL 

Decided  October  1,  1878. 

It  is  not  a  ground  for  Yacatmg  an  order  of 
arrest  under  §  668  of  the  New  Code  that  the 
complaint  does  not  oontain  a  statement  of 
factfi  oonstitnting  a  oause  of  arrest,  where 
snch  canse  depends  npon  facto  extrinsic  to 
the  oanse  of  action. 

This  was  an  action  for  money  had 
and  received.  The  complaint  alleged 
only  the  loan  and  non-payment 
thereof.  An  order  of  arrest  was  pro- 
cured by  plaintiff  upon  affidavits 
showing  fraudulent  representations 
of  defendant  as  to  his  circumstances 
at  the  time  of  contracting  the  loan. 
Defendant  claimed  that  under  the 
provisions  of  §  658  of  the  New  Code 
plaintiff  was  not  entitled  to  an  order 
of  arrest,  because  it  did  not  insert  in 
its  complaint  the  fraudulent  rcpi*e- 
sentations  upon  which  it  i-elied  to  pro- 
cure the  arrest  of  defendant,  although 
extrinsic  to  the  cause  of  action,  and 
thus  give  defendant  the  opportunity 
to  take  issue  upon  them  alone  and 
have  a  jury  trial  thereon.  The  latter 
clause  of  §  558  provides,  that  ^  at  any 
time  after  the  filing  and  service  of 
the  complaint  the  order  of  arrest 
must  be  vacated  on  motion,  if  the 
complaint  shows  that  the  case  is  not 


one  of  those  mentioned  in  §§  549, 550 
of  this  act.*'  Section  549  enumer- 
ates cases  where  the  right  to  ari*est 
depends  upon  the  nature  of  the  ac- 
tion, and  §  550  those  where  the  cause 
of  action  may  be  extrinsic  and  de 
hora  the  cause  of  action. 
Wm.  M,  Ivifis,  for  applt. 

Abraham  Kling^  for  respt. 
lleldy  That  defendant's  claim  was 
untenable ;  that  under  the  new  Code 
it  was  not  designed  that  the  com- 
plaint jshould  contain  a^ statement  of 
any  facts  save  those  necessary  to 
make  out  the  cause  of  action;  that 
§  558  does  not  require  a  statement  in 
the  complaint  of  facts  constituting  a 
cause  of  arrest  where  such  cause  de- 
pends upon  facts  extrinsic  to  the 
cause  of  action,  as  provided  by  §  550  ; 
that  this  interpretation  does  not  nec- 
essarily confine  the  operation  of  §  558 
to  actions  under  §  549,  and  so  make 
its  reference  to  §  550  without  effect, 
as  in  many  actions  under  the  latter 
section,  for  instance,  for  money  re- 
ceived, the  statement  of  the  cause  of 
action  itself  might  show  that  the  mon- 
ey was  not  received  in  a  fiduciary  ca- 
pacity ;  that  the  fact  that  many  of  the 
causes  of  arrest  mentioned  in  §  550 
may  arise  after  service  of  complaint 
and  issue  joined  was  an  insuperable 
objection  to  the  construction  claimed 
by  defendant,  and  that  therefore  the 
order  of  arrest  was  properly  sustained, 
although  it  depended  upon  facts  not 
stated  iu  the  complaint  but  in  the 
affidavits. 

Order  of  General  Tenn,  reversing 
order  of  Special  Term  vacating  or- 
der of  arrest,  affirmed. 

Opinion  by  Hand^  J.  All  concur, 
except  Churchy  Ch .«/.,  not  voting,  and 
Miller  and  Early  JJ.y  absent 


670 


NEW  YORK  WEEKLY  DIGEST. 


CONTRACT.    MISTAKE. 

N.  Y.  Court  of  Appeals. 
Dambiiiaun,  respt,^  v.   Schulting, 

Decided  November  12, 1878. 

Hutake  or  ignorance  of  facts  in  parties  Is  a 
proper  sabject  of  relief  only  when  it  consti- 
tutes a  material  ingredient  in  the  contract 
of  the  parties  and  disappoints  their  inten- 
tion by  a  mutual  error,  or  where  it  is  incon- 
sistent with  good  faith  and  proceeds  from 
a  violation  of  the  obligations  imposed  by 
law  upon  the  conscience  of  either  party; 
bat  where  each  party  ia  equally  innocent, 
and  there  is  no  concealment  of  facte  which 
the  other  party  has  a  right  to  know,  and  no 
surprise  or  imposition  exists,  the  mistake 
or  ignorance,  whether  mutual  or  unilateral, 
is  treated  as  laying  no  foundation  for  equi- 
table interference. 

Beversing  S.  C,  5  W.  Dig.,  684. 

This  action  was  brought  to  have  a 
release,  given  npon  the  receipt  of  one- 
half  of  a  debt  dne  from  defendant, 
set  aside  on  the  ground  that  it  was 
executed  under  a  mistake  of  mate- 
rial facts  caused  by  the  representa- 
tions and  concealments  of  defendaut, 
and  to  recover  from  him  the  balance 
of  the  indebtedness  remaining  un- 
paid, with  interest  due  thereon.    It 
appeared  that  defendant,  who  was  a 
merchant,    had    become    financially 
embarrassed,  and  contemplated    an 
assignment  for  the  benefit  of  his  cred- 
itor,    lie  was  finally  dissuaded  from 
doing  this  by  the  promise  of  his  cred- 
itors to  loan  him   $100,000  to  aid 
him  in  meeting  his  obh'gations,  which 
was  to  be  repaid  when  he  became 
able.    In  pursuance  of  this  arrange- 
ment    plaintiff     loaned    defendant 
$10,000.       Defendaut    subsequently 
paid  in  full  all  the  debts  he  owed 
when  the  money  was  loaned  to  him, 
and  then  at  his  request  all  the  credi- 
toi-s  who  made  the  loans  executed 
and  delivered  to  him  an  instrument 


by  which  they  agreed  to  release  him 
from  legal  liability  therefor.    This  in- 
strument was  not   under  seal,  was 
without  consideration,  and  therefore 
void.      Defendant    afterwards    sold 
out  his  stock  of  goods  for  $225,000, 
which  sum  was  to  be  used  in  paying 
his  debts,  and  he  was  to  receive  one- 
third  of  what  the  goods  should  sell 
for  above  $275,000.     Soon  after  tliis 
sale  plaintiff  called  upon  defendant, 
who  informed  him  of  the  terms  of 
the  sale,  and  of  the  amount  of  his 
property  at  that  time,  aside  from  his 
interest  in  the  one-third  of  the  sur- 
plus ;  as  to  that  he  informed  plaintiff 
that  it  was  not  worth  much   more 
than    $18,000    or    $20,000.      These 
statements  were  not  made    in   any 
business  transaction.    There  was  no 
evidence  or  claim  that  in  this  conver- 
sation defendant  made  any  intention- 
al misstatement    He  had  offered  to 
sell  his  one-third  interest  to  several 
parties  for  $'20,000,  and  he  actually 
agreed  to  sell  it  for  that  sum,  but  a 
few  days   after  repudiated  this   ar- 
rangement.     Defendant's     vendees 
sold    the    goods,    and    his     interest 
amounted   to  about    $100,000.     De- 
fendant   having    ascertained    about 
what  his  interest  would  be,  saw  plain- 
tiff, and  informed  him  that  he  under- 
stood the  release  signed  by  him  was 
invalid,  and  asked  if  he  would  sign  a 
legal  release  of  the  $10,000  if  he 
would  pay  him  $5,000.     Plaintiff  con- 
sented, nothing  more  was  said,  and 
upon  payment  of  the  $5,000,  plaintiff 
executed,  under  seal,  a  full  and  abso- 
lute discharge  from  all  liability. 
C.  Bainbridge  Smithy  for  applt 
William  Watson^  for  respt. 
Ileldy  That  this  action  could  not 
be  maintained;  that  plaintiff  was  not 
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entitled  to  any  equitable  relief  on  ac- 
count of  fraud  or  mistake. 

Mistake  or  ignorance  of  facts  in 
parties  is  a  proper  subject  of  relief 
only  when  it  constitutes  a  material 
ingredient  in  the  contract  of  the  par- 
ties, and  disappoints  their  intention 
by  a  mutual  error,  or  where  it  is  in- 
consistent with  good  faitli,  and  pro- 
ceeds fi*ora  a  violation  of  the  obliga- 
tions imposed  by  law  upon  the  con- 
science of  either  party;  but  where 
each  party  is  equally  innocent,  and 
there  is  no  concealment  of  facts  which 
the  other  party  has  a  right  to  know, 
and  no  surprise  or  imposition  exists, 
the  mistake  or  ignorance,  whether 
mutual  or  unilateral,  is  treated  as  lay- 
ing no  foundation  for  equitable  inter* 
ference.    1  Story's  Eq.  Jur.,  §  151. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term 
for  plaintiff,  reversed,  and  new  trial 
ordered. 

Opinion  by  Earl^  J.  All  concur, 
except  Miller^ «/.,  not  voting. 

MUNICIPAL    CORPORATIONS. 
EVIDENCE. 
N.  Y.  Court  of  Appba^ls. 
Sewell,    respt,    v.    The    City    of 
Cohoes,  applt 
Decided  November  12, 1878. 

Where  a  mtmicipal  corporation  lias  aesnxned 
to  perform  the  aame  daty  in  regard  to  a 
strip  of  land  which  it  does  not  own  as  if  it 
had  been  formally  and  lawfnllj  laid  out 
and  adopted  as  a  street,  it  is  bound .  to 
the  same  degree  of  yigilanoe  as  is  imposed 
upon  it  in  refurenoe  to  its  other  streets,  and 
is  bound  to  protect  the  pubUc  from  aU  in- 
juries which  ma^  arise  from  any  neglect  to 
take  proper  charge  of  it,  and  is  estopped 
from  questioning  that  it  was  a  lawful  road 
or  street. 

A  municipal  corporation  is  liable  to  a  person 
who,  without  fault  on  his  part,  suffers  dam- 
age on  account  of  the  faUure  of  lis  ofAcezs 


to  keep  the  streets  in  a  safe  condition  for 
public  trayeL 

In  an  action  against  a  municipal  corporation 
to  recover  damages  for  injuries  sustained 
by  plaintiff  while  driving  a  laiige  wsgon  un- 
der a  tramway  built  across  such  a  street, 
HMy  That  a  resolution  of  the  common 
council  as  to  the  grade  and  paying  of  the 
streets,  and  a  resolution  passed  two  days 
after  the  accident  directing  the  removal  of 
the  tramway  were  admissible  and  compe* 
tent  to  show  defendants  acts  in  assuming  to 
control  the  street. 

Afirming  S.  C,  6  W.  Dig.,  148. 

This  action  was  brought  to  recover 
damages  for  personal  in  janes  re* 
ceived  by  plaintiff  while  driving  a 
wagon  twenty-one  feet  long,  drawn 
by  six  horses  and  containing  six  lions, 
through  White  Street  in  the  city  of 
Cohoes.  It  appeared  that  seveml 
years  prior  to  the  accident  a  tramway 
was  built  by  the  owners  of  a  coal 
yard  acix)6S  a  strip  of  land  from 
White  Street  to  a  bridge  crossing  the 
Erie  Canal.  This  tramway  was  about 
ten  feet  high,  and  was  used  by  vehi- 
cles and  foot-passengers.  About 
eighteen  months  before  the  accident 
occurred  the  strip  of  land  had  been 
paved  and  the  sidewalk  graded  by 
defendant,  and  there  was  evidence 
tending  to  show  that  the  land  upon 
which  the  street  was  located  belonged 
to  the  State,  and  not  to  the  city.  Ou 
the  day  of  the  accident  plaintiff 
turned  from  White  Street  to  tlie  right 
upon  said  strip,  intending  to  cniss  the 
bridge.  After  his  horaes  had  turned 
into  the  strip  he  looked  back  to  see 
if  the  hind  wheels  of  the  wagon 
cleared  the  corner,  and  did  not  turn 
to  the  front  until  his  horses  were  so 
near  the  tramway,  which  was  very 
near  the  comer,  that  he  could  not 
stop  them,  and  he  was  struck  by  it 
and  injured.    The  case  was  submitted 
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to  the  jury,  and  a  verdict  rendered 
for  plaintiff. 

Matthew  HaU^  for  applt 

J,  II.  Clatey  for  respt. 

Ueld^  That  under  the  circumstan- 
ces proved  the  question  whether 
plaintiff  was  entitled  to  recover  was 
one  for  the  considemtion  of  the  jury, 
5:1  N.  Y.,  468  ;  that  defendant,  hav- 
ing assumed  to  perform  the  same 
duty  in  regard  to  the  strip  of  land 
acn)ss  which  the  tramway  was  built 
as  if  it  had  been  formally  and  law- 
fully laid  out  and  adopted  as  a  street, 
was  bound  to  the  same  degree  of  vigi- 
lance as  was  imposed  upon  it  in  ref- 
erence to  other  streets  within  the 
limits  of  the  corporation,  and  was 
bound  to  protect  the  public  from  all 
injuries  which  might  arise  from  any 
neglect  to  take  proper  charge  of  it, 
and  was  estopped  from  questioning 
that  it  was  a  lawful  road  or  street. 
4  Wall.,  189 ;  34  Wis.,  608 ;  57  N. 
IL,  %^ ;  55  Ind.,  484 ;  23  Minn.,  276 ; 
Mayor,  etc.,  v.  Ounliff,  2  N.  Y.,  165, 
distinguished. 

The  officera  of  a  municipal  corpo- 
ration are  vested  with  authority  2A 
commissioners  of  highways  in  regaixl 
to  the  streets  within  its  limits,  and  as 
such  are  agents  of  the  corporation  so 
as  to  make  the  latter  civilly  responsi- 
ble for  acts  of  omission  or  commission 
according  to  the  law  applicable  to 
master  and  servant,  16  N.  Y.,  158, 
161 ;  44  Barb.,  885  ;  61  N.  Y.,  606 ; 
if  they  fail  to  keep  the  streets  in  a 
safe  condition  for  pnblic  travel,  a 
person  who  suffers  damage  and  is 
free  from  fault  can  maintain  an  action 
against  the  city  for  damages  sustained 
by  reason  of  their  neglect  of  duty. 

Also  heldy  That  the  fact  that  the 
space  between  the  tramway  and  the 


street  was  more  than  necessary  for 
the  passage  in  safety  of  ordinary  car- 
riages did  not  furnish  a  sufficient  ex- 
cuse for  obstructing  the  passing  of 
the  wagon  driven  by  plaintiff,  al- 
though it  was  of  unusual  and  extra- 
ordinary pro|X)rtions  ;  that  it  was  for 
the  jury  to  determine  whether  the 
wagon  was  of  such  dimensions  as  to 
be  suitable  and  proper  to  be  used 
under  the  cii*cumstance8. 

Aho  heldy  That  it  waa  proper  to 
receive  in  evidence  the  resolution  of 
the  common  council  as  to  the  grade 
of  the  sidewalk,  and  as  to  the  pav- 
ing ;  that  this  evidence  was  compe- 
tent for  the  purpose  of  showing  the 
acts  of  defendant  in  assuming  to  con- 
trol the  street 

Opon  the  trial  plaintiff  introduced 
in  evidence,  against  the  objection 
and  exception  of  defendant,  a  i*eso- 
lution  of  its  common  council,  passed 
two  days  after  the  accident,  directing 
the  removal  of  the  tramway. 

Heldj  Competent  to  show  defend- 
ant's acts  in  assuming  control  of  the 
street. 

Judgment  of  General  Term,  affirm- 
ing judgment  on  verdict  for  plaintiff, 
affirmed. 

Opinion  by  MUUTj  J.  All  concur^ 
except  Handf «/.,  taking  no  part. 


CORPORATIONS.    WAIVER 
ESTOPPEL. 
N.  Y.  Court  of  Appeai^ 
The  Brooklyn  Crosstown  RR  Ca, 
respt.y  V.  Strong,  applt 
Decided  November  12, 1878. 

Defendant,  while  treaeorer  of  the  ooipofstaan 
plamtiff,  iasned  a  oertifioate  of  stodk,  which 
had  been  signed  in  blank  by  the  president, 
to  one  M.  in  payment  of  senrioes  alleged  to 
have  been  performed  by  him,  at  defendants 
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leqaest,  in  prooazins^  the  paasage  of  the  act 
ozganixing  the  corparation.  No  bill  was  ever 
rendered  for  these  servioes  to  the  corpora- 
tion^  nor  had  its  directors  ever  passed  upon 
the  qnestioEL  At  the  time  the  corporation 
was  oiganized  defendant  stated  that  there 
were  no  debts  existing  against  it.  This  cer- 
tificate was  afterward  transferred  to  a  ^ana 
fids  purchaser,  who  surrendered  it  and  pro- 
cured a  new  certificate  in  lieu  thereof.  In 
an  action  brought  by  the  corporation  against 
defendant  to  recover  damages  for  fraud  in 
issuing  the  certificate,  Hdd^  That  if  there 
was  anj  valid  debt  due  M.  it  was  due  from 
defendant,  and  that  the  issue  of  the  stock 
was  a  wrongful  act  upon  the  part  of  defend- 
ant ;  that  the  stock  having  been  transferred 
to  a  bona  fids -puxohaser,  plaintiff  was  dam- 
aged bj  the  fraud  and  was  entitled  to  re- 
cover. 

In  an  action  bj  a  corporation  against  one  who 
had  been  a  director  for  fraud  in  disposing  of 
its  stock,  the  fact  that  no  suit  was  brought 
against  him  while  he  remained  a  director 
cannot  be  deemed  a  waiver  of  the  cause  of 
action,  and  does  not  estop  plaintiff  from 
bringing  the  action. 

Where  creditors  of  a  corporation  waive  their 
right  to  stock  in  such  corporation  in  favor 
of  an  officer  thereof,  he,  while  acting  for  the 
corporation,  must  be  held  to  have  received 
the  waiver  as  its  agent,  and  not  for  his  in- 
dividual benefit. 

This  action  was  brought  to  recover 
damages  by  plaintiff  from  defendant 
for  frand  while  treasurer  of  plaintifp, 
in  issuing  to  one  M.  fifty  shares  of  its 
capital  stock.  It  appeared  that  in 
1869  plaintiff's  president,  in  contem- 
plation of  being  absent,  signed  in 
blank  certain  certificates  of  stock  of 
the  plaintiff,  to  be  used  by  defendant 
as  its  treasurer  in  exchange  for  other 
ceitificates  surrendered  to  the  com- 
pany by  stockholders  desiring  to 
transfer  their  stock.  On  January  15, 
1869,  defendant  issued  a  certificate 
for  fifty  shares  of  stock  to  M.,  of  the 
par  value  of  $5,000.  The  company 
never  received  anything  for  the 
stock,  no  certificate  was  surrendered 


in  place  of  it,  and  no  resolution  of 
the  board  of  directors  authorized  its 
issue.  The  certificate  was  surrendered 
to  the  company  in  March,  1872,  and 
another  issued  in  lieu  of  it  to  one  A., 
which  came  into  defendant's  posses* 
sion  as  assignee  in  February,  1874, 
and  which  defendant  sold  to  B.  on 
that  day  and  received  the  purchase- 
money.  Defendant  claimed  that  the 
stock  was  issued  to  M.  to  pay  for  ser- 
vices rendered  at  Albany  in  securing 
the  passage  of  an  act  organizing  the 
company,  at  the  request  of  defendant 
and  before  the  company  came  into 
existence.  There  was  no  proof  of  the 
value  of  these  services,  no  bill  had 
been  rendered  to  the  company  for 
them,  the  directors  had  never  pass6d 
upon  the  question.  At  the  time  the 
company  was  organized  defendant 
stated  that  there  were  no  debts  exist* 
ing  against  it.  Defendant  was  iu-^ 
formed  almost  immediately  after  the 
issue  of  the  stock  that  plaintiff  would 
not  acquiesce  in  its  issue,  but  while 
he  remained  a  director  of  the  com- 
pany and  a  controlling  stockholder 
no  action  was  commenced  against 
him.  A  verdict  was  rendered  for  the 
plaintiff. 

John  H.  BergeUj  for  applt 

Robert  Sewell,  for  respt. 

Heldj  That  the  evidence  author- 
ized the  finding  that  plaintiff  owed 
nothing  to  M.  for  services;  that  if 
there  was  any  valid  debt  due  M.  it 
was  due  him  from  defendant,  and 
that  the  issue  of  the  stock  was  with- 
out consideration  to  plaintiff,  and  was 
a  wrongful  act  upon  the  part  of  de- 
fendant ;  that  assuming  fraud  on  the 
part  of  defendant,  as  found  by  the 
jury,  the  delay  in  bringing  suit  while 
defendant  remained  a  director  could 
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not  be  deemed  a  waiver  of  the  cause 
of  action,  and  did  not  estop  plaintiff 
from  bringing  the  action. 

Also  heldy  That  the  stock  having 
been  transferred  to  a  bona  fide  pur- 
cliaser,  who  had  a  right  to  and  did 
demand  and  receive  a  new  certificate 
which  was  in  all  respects  valid  against 
plaintiff,  34  N.  Y.,  '30,  the  latter 
was  damaged  by  the  fraud,  and  was 
entitled  to  recover. 

Defendant  also  claimed  that  the 
fifty  shares  of  stock  belonged  to  him 
by  a  gift  from  bondholders  entitled 
thereto,  and  that  he  violated  no  rights 
of  plaintiff  in  issuing  it  to  M.  This 
he  sought  to  establish  on  the  trial  by 
his  own  testimony. 

Heid^  That  the  jary  were  not  abso- 
lutely bound  to  adopt  his  statement 
as  to  the  facts,  he  being  an  interested 
witness  and  not  appearing  to  have 
disclosed  the  alleged  gift  to  the  other 
directors  of  plaintiff  before  tiie  issue 
of  the  stock  to  M.,  or  during  the  sub- 
sequent disputes  concerning  the  trans- 
action. 46  N.  Y.,  549,  564 ;  70  Id., 
177. 

AUo  held^  That  even  were  it  true 
that  creditors  of  the  company  were 
willing  to  waive  tlieir  right,  if  any, 
to  the  stock  in  defendant's  favor,  he, 
while  acting  for  the  company,  must 
be  held  to  have  received  the  waiver 
as  its  agent,  and  not  for  his  individ- 
ual benefit    62  N.  Y,  312,  319. 

Judgment  of  General  Term,  aflirm- 
ing  judgment  on  verdict  for  plaintiff, 
affirmed. 

Opinion  by  Hand^  J.  All  concur, 
except  Miller  and  £arly  JJ.y  absent. 


TOWN  OFFICERS.  LIABILITY 
N.  Y.  CouBT  OF  Appeals. 

Paulding  et  al.,  respts.^  v.  Cooper 
et  al.,  a^pUs. 

Decided  November  12,  1878. 

Defendants  were  oommianionen  appointed  un- 
der Oh.  730,  Laws  of  1869,  to  lay  oat,  widen 
and  confltmct  a  highway,  and  to  oonstraet 
bridges  oyer  navigable  streams.  ProTisioa 
was  made  for  estimating  the  cost  of  the  work, 
and  defendants  were  authorized  to  bomw 
a  certain  sum,  and  in  addition  to  issue  town 
bonds  at  a  certain  rate  per  mile.  I>efend- 
ants  entered  into  a.  contract  under  seal  with 
plaintilfs  for  the  construction  of  a  bridge 
to  be  paid  for  in  bonds ;  this  oontnct 
was  signed  by  defendants  -as  indiyiduals, 
but  provided  that  they  should  not  be  liaUe 
as  such.  On  the  completion  of  the  work, 
plaintiffs  were  told  that  aU  the  bonds  author- 
ized by  the  act  had  been  issued  to  others  for 
work  upon  the  highway.  Hdd^  thai  defend- 
ants had  no  right  to  exceed  the  sum  author- 
ized by  the  act,  and  having  done  so,  they 
were  guQty  of  malfeasance  and  rendered 
themselves  personaUy  liable;  that  having 
signed  the  contract  as  individuals,  although 
they  were  described  therein  as  commission- 
ers, their  acts  in  excess  of  the  authority 
conferred  by  the  act  and  the  oontraci, 
would  be  considered  their  own  personal 
contract 

AfOrming  S.  G.»  4  W.  Dig.,  242. 

Defendants  were  commissioners 
apiK)inted  under  Chapter  720,  Laws 
of  1869,  to  lay  out,  widen,  make  and 
construct  a  highwa}',  and  to  construct 
bridges  over  navigable  streams,  &c. 
This  action  was  brought  to  charge 
them  personally  with  die  amount  due 
on  a  conti'act  with  plaintiffs  for  the 
construction  of  a  bridge.  Defendants 
were  authorized  by  said  act  to  employ 
surveyors,  and  were  required  to  make 
a  survey  and  map  of  the  road. 
Another  set  of  commissioners  to  esti- 
mate and  assess  benefits  and  dama- 
ges were  to  be  applied  for  and  ap- 
pointed, and  their  compensation  and 
the  costs  and  fees  of  the  attorneys^ 
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and  the  fees  and  charges  of  the  snr- 
Yeyorer  and  otlier  persons,  were  to  be 
estimated  as  part  of  the  expense  of 
the  work,  as  were  also  the  necessary 
legal  expenses  of  defendants  as  com- 
missioners ander  the  act,  and  the  ex- 
pense of  printing,  specification,  and 
superintendence  of  the  work,  and 
similar  expenses.  Defendants  wore 
required  to  pay  tlie  damages  assessed 
for  the  land  taken  ;  and  a  report  pre- 
liminary to  entering  upon  the  work, 
showing  the  whole  expense,  with 
items,  was  required.  The  act  also 
provided  that  the  work  should  all  be 
done  by  contract.  It  authorized  de- 
fendants to  borrow  $10,000,  and  in 
addition  thereto  to  issue  town  bonds, 
not  exceeding  $20,000  per  mile. 
They  entered  into  a  contract  under 
seal  with  plaintiffs  to  build  a  bridge 
upon  said  highway  for  $19,864  in 
bonds.  The  conti*act  provided  that 
defendants  should  not  be  liable  as 
individuals.  It  was  signed  by  them 
as  such.  Plaintiffs  having  completed 
the  bridge,  applied  to  defendants  for 
their  pay,  and  they  informed  them 
that  all  the  bonds  authorized  by  the 
act  had  been  issued  to  othera  for 
work  in  constructing  the  highway. 
This  action  was  thereupon  brought. 
WUbon  BrowTiy  Jr.y  for  applts. 

N.  B.  Sanbortji,  for  respts. 

Ileld^  That  the  defendants  were 
liable ;  that  as  by  the  provisions  of 
the  act  tliey  were  enabled  to  know 
what  the  work  would  cost  before  it 
was  commenced,  and  just  what  sum 
conld  be  raised  to  pay  that  cost,  they 
had  no  right  or  authority  to  exceed 
the  sum  authorized  by  the  Act,  and 
having  done  so,  they  were  guilty 
of  malfeasance  and  rendered  them- 
selves personally  liable.    Amb.,  770; 


1  Brown  Ch.  C,  101 ;  6  B.  &  Aid., 
34 ;  8  Mass.,  162-209 ;  6  East,  148 ; 
3  Johns.  Cas.,  70 ;  10  Bing.,  283. 

Also  heldy  That  defendants  having 
signed  the  contract  as  individuals, 
although  they  were  described  therein 
as  commissioners,  and  the  contract 
provided  that  they  should  not  be  in- 
dividually liable,  their  acts  in  excess 
of  the  au|hority  conferred  by  the  Act 
and  the  contract  would  be  considered 
as  their  own  personal  contracts,  and 
they  would  be  liable  personally  there- 
for. 11  Mass.,  27;  7  Id.,  14;  6  T. 
R,  176  ;  2  East,  142. 

Judgment  of  General  Term,  aflSrm- 
ing  judgment  for  plaintiffs,  affirmed. 

Opinion  hj  FolgeVy  JJ.  AndrewSy 
Miller^  and  Earl^  JJ,^  concur. 


BANKS  AND  BANKING. 

N.  Y.   Supreme   Coubt.     General 

Term.    Second  Deft. 

Edward  Indig,  applty  v.  The 
National  City  Bank  of  Brooklyn, 
re»pt. 

Decided  December,  1878. 

A  bank  which  reoeivefi  upon  good  consideration 
a  note  or  biU  for  coUection  where  it  carries 
on  business,  or  at  a  distant  place,  is  liable 
for  the  negligence,  omission,  or  other  mis- 
conduct of  the  bank  or  agent  to  whom  the 
bil  is  sent,  either  in  the  negotiation,  col- 
lection, or  paying  over  the  money,  through 
which  the  money  is  lost,  or  for  other  injury 
sustained  by  the  owner  of  the  note,  unless 
there  is  an  agreement  to  the  contrary,  either 
expressed  or  implied.  The  incidental  bene- 
fit which  the  bank  might  have  derived  from 
the  deposit  of  the  proceeds  of  the  note  is 
sufficient  consideration  to  sustain  the  im- 
plied agreement. 

Where  the  evidence  requires  explanation  to 
relieve  the  surrounding  circumstances  from 
the  taint  of  fraud  the  alleged  negligence 
or  misconduct  is  a  question  of  fact  for  the 
Jury. 

The  plaintiff,  a  customer  of    the 
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defendant,  depoeited  a  certain  note 
with  it  for  collection  without  any  in- 
strnctions.  The  note  was  payable  at 
a  bank  at  Lowville,  N.  Y.,  and  fell 
due  December  27, 1876.  It  was  paid 
on  that  day  at  the  bank  at  Lowville. 
On  the  28th  of  December,  the  follow- 
ing day,  the  bank  at  Lowville  remitted 
the  proceeds  by  its  own  draft  on  its 
correspondent  in  New  York  City,  and 
on  that  day  also  the  Bank  at  Lowville 
failed  and  made  an  assignment  of 
all  its  property.  The  draft  was  re- 
ceived by  defendant  and  presented 
for  payment  in  due  course.  Pay- 
ment thereof  was  refused,  and  no 
payment  has  been  made.  Plaintiff 
brought  suit  against  the  defendant  on 
the  ground  of  negligence.  The  judge 
before  whom  the  case  was  tried  non- 
suited the  plaintiflF,  from  which  judg- 
ment the  plaintiff  appeals. 

Held^  Eri^or;  the  rule  applicable 
in  this  case  is  laid  down  in  Allen  v. 
Merchant's  Bank  of  New  York,  23 
Wendell,  215.  It  is  this:  A  bank 
which  receives  upon  g(Kxi  considera- 
tion a  note  or  bill  for  collection  where 
it  carries  on  business  or  at  a  distant 
place  is  liable  for  the  negligence, 
omission,  or  other  misconduct  of  the 
bank  or  agent  to  whom  the  bill  is 
sent,  either  in  the  negotiation,  collec- 
tion or  payingover  the  money,  through 
which  the  money  is  lost,  or  for  other 
injury  sustained  by  the  owner  of  the 
note,  unless  there  is  an  agreement  to 
the  contrary,  either  express  or  im- 
plied. This  rule,  not  universally 
adopted,  and  even  sometimes  ques- 
tioned, has  been  uniformly  followed 
by  our  Court  of  last  resort,  and  must 


now,  be  deemed  the  settled  law  of 
this  State.  3  8eld.,  459 ;  1  Ker.,  203, 
211 ;  47  N.  Y.,  570,  This  doc-trine 
accoj'ds  with  that  maintained  by  Mr. 
Justice  Story.     Story  on  Ag.  §  231  a. 

It  cannot  be  said  in  this  case  that 
there  was  a  lack  of  consideration  for 
the  undertaking  of  the  defendant, 
for  the  incidental  benefit  which  it 
might  have  received  from  the  deposit 
of  the  proceeds  of  the  note  was  suf- 
ficient considei'ation  for  the  implied 
agreement  on  the  part  of  the  defend- 
ant 11  Wend.,  473;  22  Id.,  215. 
There  has  been  no  showing  of  any 
agreement,  express  or  implied,  quali- 
fying the  general  liability. 

Whetlier  the  loss  was  attribntable  to 
negligence  or  misconduct  on  the  part 
of  tlie  Bank  of  Lowville,  was  in  any 
view  of  the  evidence,  a  question  of 
fact  to  be  determined  by  the  jury. 
It  would  have  been  erix)r  to  hold  as  a 
legal  proposition  that  negligence  or 
misconduct  was  not  imputable  to  tlie 
Bank  of  Lowville,  for  the  coincidence 
of  the  sending  the  draft  and  tlie  fail- 
ure of  that  bank  requires  explanation 
to  relieve  it  fit)m  the  taint  of  fraud. 
The  judge  granted  the  nonsuit  on  the 
ground  of  the  absence  of  negligence 
in  the  defendant.  That  was  not  the 
real  inquiry  on  which  the  rights  of 
the  parties  depended.  Neither  is 
there  any  ratification  of  their  acts  by 
the  plaintiff.  He  had  no  knowledge, 
consequently  there  could  be  no  ititi- 
fication  on  his  part. 

Judgment  reversed.  New  trial  or- 
dered, with  costs  to  abide  the  event. 

Opinion  by  OUberty  J. 
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ACCOUNT  STATED. 

1.  Defendant  paid  yariouB  oheoks  drawn  by 
plaintiff,  the  payee^a  indoraements  on  which 
were  forgeries.  These  checks  were  entered 
in  plaintiff^s  pass-book  on  the  reg^ar  settle- 
ments thereof,  and  returned  to  him  with 
other  Tonchers,  and  were  retained  by  him 
without  objection.  In  an  action  to  recover 
the  amount  of  such  checks,  Held^  That  al- 
though the  account  with  the  bank  was  an 
account  stated,  yet  it  might  be  impeached 
by  eridenoe  of  fraud  or  mistake,  and  proof 
of  the  f oigoiy  destroyed  it  as  a  defence.  — 
Wdsh  T.  The  Qerman-American  Batik,  54. 

ACTION. 

1.  A  par^  not  in  possession  cannot  maintain 
an  action  for  rents  and  profits. — Boekea  et 

'  al.  T.  Lannng  et  al,,  821. 

2.  The  common  law  rule  that  a  joint  and  sey- 
eral  liability  ex  etmtractu  might  be  enforced 
against  the  parties  either  jointly  or  sever- 
ally, save  that  if  more  than  two  were  liable 
the  plaintiff  must  proceed  against  all  jointly 
or  each  separately,  remains  unchanged,  ex- 
cept that  where  parties  are  severally  liable 
upon  the  same  instrument  the  statutes 
permit  all  or  any  of  them  to  be  included  in 
the  same  action. — Dean  v.  WhiUm,  459. 

8.  If  the  plaintiff  brings  his  action  against  all 
the  parties  liable,  he  is  held  to  the  election 
of  treating  such  liability  as  joint. — Id. 

4.  Yet  plaintiff's  discontinuance  as  to  one  de- 
fendant withdraws  any  averment  in  the  com- 
plaint as  against  such  defendant. — Id, 

6.  An  action  to  recover  damages  for  fraud  on 
the  part  of  defendant,  whereby  plaintiff  was 
induced  to  marry  him  during  the  life  of  his 
first  wife,  does  not  survive  against  the  de- 
fendant's executors. — PrieeY,  Price,  634. 

See  Cloud  ov  Titlb,  1, 2, 7 ;  Common  Cab- 
RIBR8,  7;  Contract,  14;  Conyersion; 
Corporations,  8;  County  Trbaburbrs, 
8 ;  Joint  Stock  Associations,  1 ;  Sbr- 

TICIBS,  1,  4. 

VoL  7— No.  25 


ADMIRALTr. 

1.  The  master  of  a  vessel  received  certain 
gfoods  under  an  agreement  to  transport  them 
to  the  place  of  delivery,  collect  advances 
and  charges  thereon,  and  repay  the  same  to 
the  party  from  whom  he  received  them. 
Udd,  That  the  contract  was  a  maritime  one, 
on  which  a  libel  in  rem  could  be  sustained. 
—The  St.  Joeeph,  85. 

2.  The  master  of  the  vessel  has  authority  to 
bind  the  owners  by  such  contracts,  wher- 
ever it  is  shown  to  be  customaiy,  and  espe- 
cially where  it  is  sanctioned  by  such  owners. 
—Id. 

3.  A  libel  in  rem  will  lie  for  tolls  imposed  by  a 
State  statute  in  favor  of  corporations  organ- 
ized for  the  improvement  of  rivers  and  har- 
bors.— Id, 

ADVERSE  POSSESSION. 

1.  In  1851  D.  entered  into  an  agreement  with 
one  H.,  the  owner,  to  purchase  land  lying 
between  157th  and  158th  Streets  in  the  citf 
of  New  York.  These  streets  were  at  that 
time  laid  down  upon  the  maps,  but  not 
opened.  D.  entered  into  possession  under 
this  agreement,  and  fenced  the  land,  the 
southerly  fence  running  along  the  centre  of 
157th  Street.  In  December,  1853,  D.  re- 
ceived a  deed  of  the  land  by  which  it  was 
bounded  southerly  by  the  northerly  side  of 
157th  Street.  H.  died  leaving  a  will,  in 
which  he  devised  all  his  real  estate  to  his 
widow,  who  in  1868  gave  to  one  G.  a  deed 
purporting  to  convey  the  lands  proposed  to 
be  taken  for  such  street  In  June,  1873, 
this  land  was  taken  for  a  public  improve- 
ment, and  an  award  therefor  made  to  **  un- 
known owners."  Both  G.  and  D.  claimed 
the  award.  JBeldy  That  Di's  adverse  po3ses«« 
sion  did  not  oommenoe  to  run  until  he  re- 
ceived his  deed,  and  that  it  not  having  run 
twenty  years,  G.  was  entitled  to  the  award  ;' 
that  the  deed  to  G.  was  not  champertous, 
as  D.  was  not  in  possession  of  the  land  in 
question  under  any  speoiflc  title. — In  re 
OrinneU  d;  DaUey,  28. 
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S.  The  lot  line  between  oertain  lote  was  zeoo|f- 
nized  and  deecribed  in  the  deeds  of  the  par- 
ties as  the  boundaxy  line  between  their  xe- 
spectiye  farms.  There  was  a  rail  fence 
which  plaintiff  claimed  was  some  distance 
on  his  side  of  the  true  line.  This  fence  ran 
throogh  woodland  which  was  fenced  only  on 
two  sides,  one  of  the  other  sides  being  an 
unf enoed  highway,  and  the  other  side  indi- 
cated only  by  marked  trees,  and  had  never 
been  cultivated  and  improved.  In  an  action 
for  trespass  alleged  to  have  been  committed 
upon  the  property  in  dispute,  HM,  That 
defendant  could  not  main  bam  title  by  ad- 
verse poBseraion. — Pope  v.  Hdfuner^  836. 

8.  Full  possession  of  land  by  a  tenant  in  com- 
mon for  more  than  twenty  years  will  not, 
per  ««,  constitute  an  adverse  possession,  in 
his  favor,  against  a  co-tenant.  There  must 
be  an  open  and  notorious  claim  of  exclusive 
right.— JCat/ion  v.  SoekweU,  496. 

AFFIDAVIT. 

1.  In  determining  how  far  back  qualifying 
words  reach,  punctuation  furnishes  an  im- 
portant indication,  though  it  is  not  the 
paramount  consideration,  for  the  surround- 
ing circumstances  may  point  to  a  different 
meaning  than  that  indicated  by  the  punc- 
tuation.— Casey,  T?^e People^  118. 

6ee  Depositions,  6,  7, 14,  15 ;  Sbbyick,  4 

AGENCY. 

1.  One  0.,  who  was  part  owner  of  a  brig,  was 
authorised  by  the  other  owners  to  sell  her, 
and  employ  defendant  as  a  broker  for  that 
purpose,  which  he  did.  Defendant  effected 
a  sale  of  the  brig,  and  received  a  payment 
of  $500,  which  he  paid  over  to  G. ;  after- 
wards, in  anticipation  of  the  psyment  of 
the  balance  of  the  purchase  price,  he  made 
large  advances  in  good  faith  to  C. ,  who  ab- 
sconded. Held,  That  G.  was  an  agent  of  the 
other  owners  to  sell  the  brig,  and  was  autho- 
rized to  receive  the  money  paid  for  her,  but 
was  not  authorized  to  receive  the  advances, 
and  that  defendant  was  liable  to  plaintiffs 
for  their  share  of  the  purchase  price  over 
the  $50a.—  Whiton  el  al,  v.  Spring,  124. 

2»  One  Bramhall  was  the  head  of  the  glove 
department  in  defendant's  business,  having 
power  to  buy  and  sell  fsood^A,  to  contract  for 
their  manufacture,  and  generally  to  supply 
the  wants  of  the  department  and  keep  it  in 
stock.  He  e^ve  plaintiff  a  verbal  order  for 
the  manufacture  of  certain  goods  which 
plaintiff  filled.  Plaintiff  had  dealt  with  de- 
fendants through  Bramhall  for  two  years 
previously,   and  all  of    his  contracts  had 

.  been  ratified.  Defendants  had  gfiven  Bram- 
hall directions  not  to  order  any  goods  to  be 
manufactured,  except  by  written  order. 
Plaintiff  did  not  know  of  this  limitation  of 
Brambairs  authority.  He  did  know  that 
Bramhall  had  given  verbsl  orders  to  others 
as  well  as  to  himself.  Udd,  That  Bramhall 
was  a  general  and  not  a  special  sgeut ;  that 


the  limitation  oould  not  affect  plaintifPa 
ri^ts,  and  that  plaintiff  was  entitled  to  le- 
wrret.^HemU  v.  Da^im  et  oLy  188. 

8.  Defendant,  by  letter,  opened  a  credit  for 
one  year  with  plaintiff  in  favor  of  R.  &  Go., 
of  New  Orieans,  to  the  extent  of  $50,000, 
**  for  advances  on  consignments  of  mercAian- 
dise"  to  defendant.  R.  A  Go.  drew  three 
seveml  drafts  upon  plaintiffiB,  amounting  in 
the  aggregate  to  $33,000,  which  were  duly 
accepted  and  paid.  Before  any  of  the 
drafts  had  been  accepted,  but  after  two  of 
them  had  been  drawn,  fdaintiffs  received  a 
letter  from  defendant  recalling  the  credit, 
since  **our  New  Orleans  friends  would 
hardly  have  occasion  still  to  make  use  of  the 
same,"  and  stating  that  if  acceptances  had 
been  made,  defendant  would  pay  for  the 
same.  Plaintiffs  notified  *B.  &.  Go.  of  the 
recall,  but  they  di^  not  receive  the  notice 
until  the  last  draft  had  been  made.  Held, 
That  defendant's  letter  was  simply  a  reoall 
of  the. credit,  and  the  reason  assigned  called 
for  no  extiaordinary  action  on  plaintiffs* 
part ;  that  plaintiffs  were  not  bound  to  con- 
strue it  as  a  prohibition  against  accepting 
drafts  drawn  before  notice  reached  the 
drawers,  and  that  defendant  waa  iiahla. — 
Oelpeke  et  al,  v.  QuentreU^  229. 

4.  A  principal  can  only  revoke  when  things 
remain  entire ;  -  if  the  agent  has  b^nn  to 
execute  the  order,  the  revocation  is  without 
effect  as  to  what  has  already  been  executed, 
and  he  will  be  indemnified  as  to  any  obliga- 
tion into  which  the  order  may  have  enga^d 
him.— /dL 

5.  An  agent  who  purchases  goods  and  prom- 
ises payment,  without  disclosing  his  agency, 
ii  liable;  the  principal,  when  discovered,  is 
also  liable ;  but  the  vendor,  while  he  mdj 
elect  which  of  them  he  will  hold  responsible, 
cannot  have  a  recovery  against  both.— ^ifat<• 
lage  v.  Poole  et  al,,  406. 

6.  No  legal  proceedings  on  the  daim  short 
of  a  judgment  will  amount  to  an  election. — 
Id. 

7.  A  contract  made  by  an  agent  in  his  own 
name  is  available  as  a  contract  of  the  prin- 
cipal, although  the  other  party  is  ignorant 
of  the  fact  of  agency,  especially  where  such 
other  party  would  suffer  loss  by  the  conceal- 
ments— Putnam  v.  Rjaneay  et  al,,  530. 

8.  Where  an  agent  acting  under  the  instruc- 
tions of  his  principal,  and  without  fault  on 
his  part,  and  owing  to  the  f  aolt  of  his  prin- 
cipal, inooxs  a  .personal  lossi  such  agent  can 
recover  same  from  his  principal — Sistare  v. 
Beet,  reo'r,  561. 

See  Banks,  5,  6;  Gobporations,  29;  Eri- 

DBNCB,     18 ;     FaCTOBS,    1  ;     FlKB    IMSUB- 
ANCB,  7,  8  ;  LiPB  INSUBANGB,  12,  20  ;  Nb- 

ooTiABLB  Papbb,  9,  10;  Railboad  Com.* 

FAlilBS,  2 ;    USUBY,  3. 

AGREEMENTS. 
Bee  Gontbacts  ;  Ububt. 
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ALIENS. 

I 

1.  An  alien  cannot  aoqnire  title  to  land  by  de- 
Boent  from  a  oiticen  of  the  ITnited  States. — 
Lukn  y.  JEianer,  884. 

d.  An  alien  woman  who  maarriee  a  oitlxeti  of 
the  United  States  thereby  aoqniiee  the 
lights  and  privileges  of  a  natural  bom  snb- 
j^,  proTided  she  might  lawfully  be  natnr- 
aliaed  onder  the  then  existing  laws. — Id, 


ALIMONY. 
See  DiTOBCB,  1,  3. 

ALLOWANOB. 
See  OOBTS,  5. 

AMENDMENTS. 

See    Oloud   on   Titlb,  8;    pABTiBa,    6; 
Plsaddtos,  10 ;  Bbfbsbncb,  8. 

ANIMALS. 

1.  In  an  aotion  for  damages  for  the  killing 
of  plaintiff*8  dog,  where  it  does  not  appear 
that  the  dog  had  any  market  valne,  eyi- 
denoe  that  it  was  worth  a  spedfled  amount 
'*by  reason  of  peculiar  training"  is  inad- 
missible.—i6^»&l  T.  QritwoUi,  348. 

d.  The  right  of  self-defence  against  the  an- 
noyance of  a  vicious  dog  in  a  particular  in- 
stance ii  not  taken  away  by  the  right  of 
complaint  to  a  justice  under  the  statute. — 
Id. 

APPEAL. 

1.  An  appeal  will  not  lie  to  the  Court  of  Ap- 
peals in  an  action  brought  to  compel  a  trus- 
tee to  unite  with  his  co-trustee  in  the  pay- 
ment of  a  sum  less  than  f5C0. — BuHeigh 
§t  oL  v.  Center,  18. 

2.  Where  on  a  trial  against  some  of  the 
defendants  in  an  aotion  a  judgment  was 
rendered  in  their  favor  against  plaintiff, 
and  upon  a  subsequent  hearing  against  an- 
other defendant,  plaintiff  procured  findings 
upon  which  judgment  was  entered  in  his 
favor,  and  which  would  affect  the  recoveiy 
as  to  the  other  defendants.  Held,  That  it 
rested  in  the  discretion  of  the  Court  whether 
to  grant  or  deny  a  motion  to  strike  out  cer- 
tain findings  in  the  former  trial  and  substi- 
tate  therefor  the  findings  on  the  latter  hear- 
ing, and  also  to  vacate  tiie  former  judgment, 
and  its  action  in  the  matter  is  not  reviewable 
by  the  Court  of  Appeals.—  Tjpig  v.  Hoisted 
et  oL,  111. 

8.  In  prooepdings  by  the  Attorney-General  in 
behalf  of  the  people  against  a  life  insurance 
company,  policy-holders  are  not  entitled  to 
appeal  fiom  an  order  confirming  the  report 
of  the  aotoory  appointed  by  the  receiver  of 


the  oompony  as  to  its  condition,  beconse  they 
ore  neither  parties  to  the  proceeding  nor 
entitied  to  become  such. — !%€  People  ex  reL 
Atiy.-Qen,  v.  The  North  Ameriea  Life  In$. 
Co.,  196. 

4b  The  finding  of  a  jury  on  the  facts  is  conclu- 
sive on  an  appeal  from  a  judgment  only. — 
JDapiea  v.  Order  QermaniOy  197. 

6.  Where  on  order  dismissing  a  writ  of  habeas 
corpus  brought  by  the  guardians  of  an  in- 
fant to  obtain  the  custody  of  such  infant 
was  based  solely  upon  considerations  affect- 
ing the  health  and  welfare  of  the  child, 
HeUiy  That  the  order  was  not  appealable.-^ 
lnreappl%eatUmofWekK,2»d, 

6.  Upon  an  application  for  an  order  directing 
the  Chamberlain  of  New  York  City  to  pay 
to  petitioner  certain  moneys  deposited  with 
his  predecessors  in  oifice,  an  order  was 
granted  denying  the  application,  ordering 
the  present  chamberlain  to  pay  over  so 
much  of  the  fund  belonging  to  petitioner  as 
is  conceded  to  be  in  his  hands,  uid  directing 
a  reference  to  take  proof  as  to  investments 
of  the  fund  made  by  the  present  chamber- 
lain or  his  predecessor,  the  sufficiency  of  the 
securities,  &c.,  and  as  to  what  payments 
had  been  made  thereon ;  and  also  providing 
that  upon  such  proofs  petitioner  might  apply 
for  such  relief  as  she  might  be  advised,  &e. 
This  order  was  reversed  by  the  General 
Term.  Held,  That  the  order  was  purely 
interlocutory  and  affected  no  substantial 
right,  and  was  not  appealable  to  the  Court 
of  Appeals. — Cheeterman  et  ai  v.  JSjfiand 
etal^mi, 

7.  The  rule  that  where  there  is  conflicting 
evidence,  or  any  evidence  to  support  the 
findings  of  the  Court  below,  it  is  error  to 
reverse,  does  not  apply  to  an  action  to  re- 
form a  written  contract  on  the  ground  of 
mistake,  tried  at  Special  Term.  In  such  a 
case  the  General  Term  must  assume  the  re- 
sponsibility of  examining  the  whole  case 
and  determining  where  the  truth  lies. — 
Moran  v.  McLarty,  862. 

8.  An  appeal  wiU  not  lie  to  the  Court  of  Ap- 
peals £rom  an  order  of  General  Term,  re- 
versing an  order  of  Special  Term  setting 
aside  a  judgment  of  foreclosure  because  of 
a  clerical  error  in  the  copy  complaint  at- 
tached to  the  judgment  roll  in  omitting  the 
name  of  a  pairty  from  the  prayer  for  defi- 
ciency.— Tticker  v.  Leland,  895. 

9.  The  legal  presumption  is  that  the  General 
Term,  in  affirming  a  judgment  rendered  on 
a  trial  by  the  Court  without  a  jury,  con- 
sidered the  facts  sufficiently  to  arrive  at 
the  conclusion  Uiat  the  judgment  was  right : 
to  rebut  such  a  presumption  the  recora 
should  show  that  such  was  not  the  case. 
The  opinion  of  the  General  Term  is  not  con- ' 
dusive  upon  the  question  whether  it  refused 
to  review  the  facts. '^  VerpUmek  v.  Member 
etai,^97. 
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10.  Enon  iip<m  osimiiiai  triala  oaa  only  be 
STiilable  in  the  Court  of  Appeals  bT  exoep- 
tiooB  duly  taken  on  the  triaL — BrUkerian  y. 
Th9  PeopU,  445. 

11.  Under  the  new  Code  an  undertaking  to 
perfect  an  appeal  to  the  Oonrt  of  Appeals 
may  be  served  at  any  time  before  the  time 
to  appeal  expires.  It  is  not  neoessary  that 
it  should  be  served  at  the  time  the  notice  of 
appeal  is  served. — Blake  et  al,  t.  The  Lycn 
ds  FeUavD9  Mfg,  Ca.,4&\. 

13.  Under  the  provisions  of  g  101,  Subd.  8,  of 
the  New  Code,  an  appeal  will  not  lie  to  the 
Court  of  Appeals  from  a  judgment  in  an 
action  not  upon  oontraot,  where  the  amount 
claimed  to  be  due  at  the  time  of  the  com- 
mencement of  the  action  is  less  than  $500. 
Interest  subeequently  aocming  cannot  be 
taken  into  aooount— ^^bmitfi  y.  Conner,  4ffl. 

13.  A  judgment  of  affirmance  and  for  costs  after 
decision  by  the  General  Term  was  entered 
August  3,  1877,  and  notice  was  given  the 
same  day.  The  taxation  of  costs  was  cor- 
rected on  motion.  August  30,  1877.  The 
undertaking  on  appeal  from  the  judgment 
of  affirmance  was  not  filed  until  August  80, 
1878.  Held,  That  as  the  appeal  was  not 
perfected  within  one  year  from  August  3, 
1877,  it  was  too  late ;  that  the  notice  given 
was  sufficient  to  limit  the  time  of  the  ap- 
peaL—  WiUon  v.  Palmer^  612. 

14.  Leave  will  not  be  g^ven  by  the  Qenexal 
Term  to  allow  an  appeal  to  the  Court  of 
Appeals  in  a  case  where  the  question  is  well 
settled  by  the  authorities  in  this  State. 
When  the  law  is  new,  doubtful,  or  unsettled, 
then  an  appeal  will  be  allowed. — IhiUech  v. 
BeiUtfy  523. 

15.  A  trustee  for  mortgage  bond-holders,  who 
is  plaintiff  in  one  action  to  foreclose  the 
trust  mortgage,  and  defendant  in  a  second  or 
cross  action  brought  by  a  co-trustee  for  the 
same  purpose,  both  of  which  actions  have 
been  cried  as  one,  and  a  single  judgment  in 
favor  of  all  the  trustees  rendered,  is  adverse 
in  interest  to  those  against  whom  the  judg- 
ment is  rendered,  or  whose  claims  under  the 
trust  mortgage  have  been  disallowed ;  and 

.upon  appeal,  notice  of  appeal  must  be  di- 
rected to  and  served  upon  him  as  well  as 
npon  the  other  trustees. — Bockee  v.  IlaUiam 
€t  (U,,  KUmer  v.  EaUwm  et  al.^  537. 

10.  Where  there  is  a  conflict  of  evidence  in 
reviewing  the  report  of  a  referee,  it  is  the 
duty  of  the  General  Term  to  pass  upon  the 

,  facts  from  the  evidence.  It  in  different  from 
what  it  is  in  reviewing  a  judgment  entered 
upon  the  verdict  of  a  jury. — Naeon  y.  Lud- 
iiigtan,  552. 

17.  In  such  a  case,  where  the  result  arrived  at 
by  the  referee  appeals  to  be  unsatisfactory 
to  the  Court,  the  ends  of  justice  will  be  pro- 
moted by  setting  the  report  aside,  and  hav- 
ing the  question  settled  by  the  verdict  of  a 
jury.-  -id 


18.  Where  defendant  moves  for  a  new  tdal 
upon  the  judge*s  minutes,  and  does  not  ap- 
peal from  the  order  denying  the  motion,  the 
Court  cannot,  upon  appeal  from  the  judg- 
ment alone,  review  the  case  upon  the  facts 
except  as  to  the  snfficienoy  of  the  evidence 
npon  the  part  of  the  plaintiff  to  be  submitted 
to  the  jury.  It  can  only  review  the  excep- 
tions taken  on  the  tciaL — Chtte  y.  Cit^if 
Albany,  565. 

See  Attachhbnt,  5;  Corpokatioks,  15; 
County  Courts,  1 :  CRncm al  Law,  14 ; 
Justices'  Courts,  8 ;  Practigk,  7, 19,  83, 
36 ;  Bkfbrshcb,  3 ;  SscuRiTT,  1 ;  Uhdrr- 

TAKINQ,  3. 

ABBITBATIOIir. 

1.  The  parties  to  this  action  submitted  to  aiiri- 
trators  all  questions  and  matters  relating  to 
their  respective  shares  in  the  real  and  per- 
sonal estate  of  a  .deceased  relative,  and 
agreed  that  the  arbitrators  should  partition 
the  real  estate  and  appraise  and  diyide  the 
personal  property;  and  mutually  bound 
themselves  to  keep  and  observe  the  award 
made  therein.  The  personal  property  was 
in  possession  of  the  defendants.  The  award 
partitioned  the  real  estate,  and  as  to  the 
personal  property  awarded  that  plaintaJTs 
should  receive  for  their  share  the  amount  of 
$3,000,  and  the  defendants  the  remainder. 
**  And  we,  the  said  arbitraton,  award  and 
partition  all  the  balance  of  all  the  personal 
property  to  defendants.*'  Defendants  hav- 
ing refused  to  pay  orer  the  $3,000  to  plain- 
tiffs on  demand,  this  action  was  brought 
UdA^  That  the  action  oould  not  be  main- 
tained ;  that  the  award  as  to  the  personal 
property  was  not  a  certain  and  final  adjudi- 
cation of  the  rights  of  the  parties,  and  was 
therefore  void. — Riaeoek  el  al.  v.  HarrU, 
214. 

2.  Under  the  submission  in  question  it  was 
not  neoessary  that  the  award  should  show 
affirmatively  that  an  appraisal  had  been 
made. — Id. 

8.  Where  arbitrators  agreed  upon  terms  offset- 
tlement,  and  an  agreement  embodying  such 
terms,  after  having  been  duly  executed  by 
the  parties,  was  taken  by  one  of  the  arbi- 
trators wilii  the  knowledge  and  for  the 
benefit  of  all,  Ildd,  That  this  was  a  valid 
delivery  and  the  agreement  thereupon  took 
effect— i^TflM^  V.   Welmter  et  al.,  469. 

4.  Such  arbitrators  were  thereupon  funcU 
offldOj  and  a  subsequent  award  made  by 
them  was  void  and  of  no  effect — Id. 

See  BzsouTORts»  4-7;  Plbadihos,  8. 

ABREST. 

1.  The  words  **an  injury  to  property,"  con- 
tained in  sub.  2  of  §  549  of  tbe  Code,  em- 
brace an  injury  to  real  %a  wdl  as  personal 
property.—  Welch  v.  Winterbum^  96. 


INDEX. 


581 


2.  TTnder  an  order  of  axxcst,  tbe  sheriff  took 
bail  of  a  defendant  in  the  som  of  |2,000, ' 
with  one  snretj,  when  the  order  required 
bail  in  the  tnm  of  91,000  only,  and  the 
Code  required  two  sureties.  This  having 
been  done  at  the  argent  request  of  the 
surety,  and  subject  to  the  approval  of  plain- 
tiff's attorney :  HM,  That  the  bond  was 
not  taken  colore  ogUUi ;  that  it  is  good  as 
against  the  estate  of  the  surety,  and  that 
his  exeoubors  are  estopped  from  denying  its 
validity. — Adee  v.  Adee  ei  al.^  484. 

8.  It  is  not  a  ground  for  vacating  an  order  of 
arrest  under  §  058  of  the  New  Code  that  the 
complaint  does  not  contain  a  statement  of 
facta  constituting  a  cause  of  arrest,  where 
such  cause  depends  upon  facts  extrinsic  to 
the  cause  of  aoUon. — Bowery  NaU,  Bk,  v. 
DuryeSy  509. 

See  SURETTBHIP,  4 


ASSAULT  AND  BATTERY. 

1.  Plaintiff  cut  the  grass  on  the  side  of  the 
highway  adjoining  his  farm,  and  left  it  to 
dry,  as  he  had  done  for  several  years  before. 
Defendant,  who  claimed  title  to  the  entire 
highway,  commenced  raking  up  the  grass 
preparatory  to  removing  it.  Plaintiff  there- 
upon undertook  to  prevent  him  from  so  do- 
ing, and  an  affray  occurred.  In  an  action 
for  an  assault  and  battery,  Hdd^  That  evi- 
dence in  behalf  of  defendant  that  he  owned 
the  whole  of  the  highway,'  was  admissible 
in  justification,  BU$i  v.  Joh/uon^  81. 

2.  Plaintiff  seeks  to  recover  damages  for  in- 
juries received  by  him  in  a  friendly  scuffle  or 
wrestle  with  defendant  more  than  two  yean 
before  the  commencement  of  the  action. 
There  is  no  evidence  of  g^ross  negligenoe  or 
bad  faith  on  the  part  of  the  defendant. 
JIM,  That  if  the  action  is  for  assault  and 
battery  it  is  barred  by  the  Statute  of  Lim- 
itations, and  if  for  negligenoe  there  is  no 
evidence  upon  that  point  that  could  sustain 
a  recovery.— i^flk^tftt  v.  Sher^  187. 

8.  In  order  to  oonatitate  an  assault  and  bat- 
tery for  which  a  party  will  be  liable  in  dam- 
ages, the  assault  must  be  unwarranted,  but 
need  not  be  committed  in  KOger,— Johnson 
V.  MeCanneU,  822. 

4.  The  plaintiff  in  error,  as  the  agent  of  his 
wife,  forcibly  removed  one  Jones  from  oer- 
tain  premises  occupied  by  Jones,  either  as 
the  servant  or  as  the  tenant  of  Mrs.  Han- 
ford.  Ho  was  indicted  for  assault  and  bat- 
tery in  so  doing.  On  the  trial  the  jndge 
was  requested  to  charge  thai  ^'  if  Jones  oo- 
cupied  as  the  servant  of  Mrs.  Hanford,  the 
defendant  (plaintiff  in  error)  had  the  right  to 
put  him  off  the  premises,  using  no  unneces- 
sary violence  in  so  doing.*'  The  judge  re- 
fused so  to  charge,  and  on  the  contrary 
charged  that  it  was  not  material  whether 
Hanford  had  the  right  to  enter  and  occupy 
the  premises ;  that  the  question  was  not  who 


had  a  right  to  oooupy  them,  bat  who  was  ill 
fact  tlie  peaceable  oooupaat  MM,  That 
the  judge  erred  in  his  refusal  to  charge  aa 
requested,  and  in  the  charge  as  made.— 
Hanford  v.  The  People^  528. 

See  POflT-MOBTSM  EXAMnVATIONS^  1. 

ASSESSMENTS. 

1.  The  Court  has  no  power  to  vacate  or  reduce 
an  assessment  for  loOal  improvements  in  the 
city  of  Brooklyn  until  it  is  made  to  appear, 
as  a  matter  of  fact,  that  such  assessment 
is  in  excess  of  the  fair  value  of  the  work, 
and  the  petitioner  is  bound  to  set  forth  and 
establish  this  fact  by  affirmative  common 
law  evidence. — In  re  petition  of  Mead^  27. 

2.  The  limitation  contained  in  §  13,  tit.  12, 
Chapter  688,  Laws  of  1875,  in  relation  to  as- 
sessment for  local  improvements  in  the  city 
of  Brooklyn,  was  designed  to  prevent  as- 
sessments from  being  vacated  entirely  by 
reason  of  technical  defects  alone,  and  to 
allow  deductions  to  such  extent  only  aa 
should  be  equitable  and  just,  leaving  the 
property  improved  to  pay  for  the  fair  value 
of  the  work  done  and  materials  furnished, 
but  discharging  it  from  such  as  might  be 
the  result  of  fntud  or  extravagance. — Id, 

3.  The  rule  thirt  a  failure  to  publish  an  ordi- 
nance as  required  by  the  statute  would  in- 
validate an  assessment  levied  thereunder, 
does  not  apply  to  a  contract  entered  into 
under  Uie  terms  of  such  ordinance. — Moore 
V.  The  Mayor^  dbc,^  of  N.  Tl,  256. 

4.  The  Court,  upon  a  certiorari  to  the  board 
of  assessors  to  review  their  proceedings  un- 
der Laws  of  1872,  2  voL,  p.  1726,  has  no 
power  to  render  any  judgment  that  can  af- 
fect the  sssesament  roll,  or  correct  any  er- 
rors, where  it  appears  by  the  return  that, 
prior  to  the  service  of  the  writ,  they  had 
transmitted  the  assessment  list  to  the  Board 
of  Revision  and  Correction  of  Assessments, 
and  had  filed  the  statement  of  awards  in  the 
finance  department. — The  People  ex  reL 
Heieer  v.  Aeten  et  a/.,  485. 

5.  Assessors  are  not  individually  liable  for  an 
erroneous  assessment,  and  there  is  no  rem- 
edy by  action  against  them.  To  establi^ 
an  individual  liability  it  is  necessary  to  show 
not  only  that  the  assessment  was  erroneous, 
but  that  such  assessors  had  no  jurisdiction 
in  laying  the  tax.—  l^UHam*  v.  Weaver  et 
oL,  518. 

See  CoHBTiTxmoNAL  Law,  9. 


ASSIGNMENT. 

1.  Where  the  interest  in  the  property  is  not  in' 
the  hands  of,  or  under  the  control  of,  the  as- 
signor, actual  delivery  by  liim  to  the  assignee 
is  not  essential,  sinpe  £he  deed  passes  th^ 
title  between  them. — Mumper  et  at,  v.  Bush- 
more^  221. 
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B,  An  ordtor  dtvwn  upoa  a  parUonlar  fond 
opentes  as  an  aqnitabla  aaaignment  of  it, 
upon  nofeioa  to  the  drawee,  withonfe  aooept- 
ance,  and  the  latter  is  bound  to  retain  Uie 
fund  as  a  speoial  deposit  to  meet  the  order. 
^Ji&iU^  etoLv.  DetneUre  et  al,,  487. 

8ee  Ck>8TB,  8;  Sbbyicbs,  5-7. 

ASSIGNMENTS  FOB  OEEDITOBS. 

1.  An  assignee  for  the  benefit  of  oreditoni  can- 
not defeat  an  application  to  compel  him  to 
aooonnt,  by  ailing  that  the  assignment  is 
Toid  bj  reason  of  Ms  failure  to  file  the 
bond  required  hj  the  statute,  nor  by  deny- 
ing the  debt  of  the  petitioning  creditor. 
— Matter  of  asiiffnment  of  Famum,  48. 

2.  A  general  assignment  for  the  benefit  of 
creditors,  giTiag  preferences,  is  valid  as 
against  a  subsequent  ezeoutioB  creditor. 
Sottwiek  T.  BumeU,  189. 

3.  The  XT.  S.  Bankrupt  Act  contains  nothing 
which  iuTalidates  or  affects  a  voluntary  as- 
signment  under  the  laws  of  the  State  where 
no  proceedings  in  bankruptcy  are  instituted. 
— Id, 

4  Where  the  assignee  had  filed  his  bond  with- 
in the  time  prescribed  by  the  statute,  HM, 
That,  in  an  action  brought  by  him  to  recover 
the  value  of  property  which  had  been  seized 
by  defendant  under  an  execution  after  the 
making  of  the  assigoment,  the  question 
that  the  titie  had  not  passed  to  the  assignee 
at  the  time  of  such  seizure  could  not  be 
rased.  — Id, 

5.  The  Supreme  Court  has  power  ooncurrent 
with  that  of  the  Oonnty  Oonrt  to  order  aa- 
signees  to  account,  and  make  distribution 
among  creditors. — The  Ooni>ers&oiUe  Co.  v. 
The  Chambersburg  Woolen  Go,  etai,  907. 

6.  The  entire  original  jurisdiction  in  matters 
relating  to  assignments  for  the  benefit  of 
creditors  is  vested  in  the  Oonnty  Courts,  and 
there  is  no  authority  whereby  the  Supreme 
Court  is  authorized  to  make  orders  in  such 
matters,  except  upon  appeal  from  an  oider 
or  determination  previously  made  by  the 
County  Court. — In  re  Nicholas,  92^. 

^.  An  averment  in  a  petition  to  compel  an  as- 
signee for  the  benefit  of  creditors  to  account 
ttukt  the  petitioner  is  a  creditor  is  sufi^ent 
on  that  head  to  give  jurisdiction,  and  the 
only  effect  of  a  denial  of  that  fact  in  the 
affidavit  of  the  assignee  is  to  make  an  issue 
for  the  Countiy  Judge  to  hear,  try  and  de- 
termine.— In  re  alignment  of  Famum, 
422 

8.  In  such  a  petition  it  is  not  neoessaiy  for 
the  petitioner  to  profess  that  he  comes  in 
behalf  of  all  the  other  creditors. — Id. 

8.  The  fact  that  the  assignee  has  not  given 
the  bcmd,  as  required  toy  law,  does  not, 
apon  an  allegation  that  he  has  converted  it 

,  to  his  own  use,  shield  him  from  liability  to 
show  what  has  beoome  of  the  property 
which  went  into  his  handa — Id, 


^ 


10.  By  agreomant  betwean  plaintiff,  dftfendsnfc 
and  otiier  creditors  of  an  insolvent  finn,  it 
was  agreed  that  the  onnent  <|nart6r*s  rent 
of  premises  ooonpied  by  the  firm,  and  owned 
by  plaintiff,  should  be  deemed  a  valid  ohaige 
agifmst  the  firm,  and  paid  pr^  rata  under  a 
contemplated  assignment  for  cceditors. 
The  alignment  was  made,  and  defendant, 
as  assignee,  ooonpied -the  premises  i/cid, 
That  the  assignee  was  not  penonally  liable 
for  the  rent,  although  the  assignment  was 
subaequentiy  set  aside. — The  Miekerboeker 
Life  Ine.  Co.  v.  Patterean,  498. 

11.  Where  a  composition  deed  is  obtained 
from  creditors  by  an  assignor  for  the  benefit 
of  his  creditors,  tiie  assignee  cannot  be  dis- 
chaiged  on  consent  of  some  of  the  oreditois 
and  the  assignor  without  a  regular  aoconnt- 
ing  under  the  statute. — In  re  aeeignment  of 
BorefaU,  522. 

See  Set-off,  5. 


ATTACHMENTS. 

1.  The  summons  and  oomplaint  in  an  action 
were  issued  to  the  sheriff.  At  the  same 
time  an  attachment  was  issued  and  also  de- 
livered to  the  sheriff,  who  attached  certain 
property.  Before  service  of  any  process  on 
the  defendant,  he  died.  Held,  That  the  at- 
tachment had  failed,  and  a  motion  to  sell 
the  property  attached  was  denied. — ICeU$  v. 
Countryman,  140. 

9.  An  attachment,  under  the  Code,  iasnes  only 
in  an  aotion,  and  where  the  aotion  has  never 
been  commenced  by  service  of  a  summons, 
the  attachment  falls  with  the  action. — Id 

8.  Where  an  attachment  is  issued  on  property 
in  which  the  debtor^s  interest  has  been  as- 
signed prsviouslyt  but  which,  at  the  time  of 
such  assignment,  and  of  the  issue  of  the  at- 
tachment, is  in  the  sheriff's  possessioa  on  an 
attachment  of  another  creditor  issued  pre- 
vious to  such  assignment,  aotion  will  not  lie 
against  the  sheriff  for  false  return  because 
he  refuses  to  attach  or  use  such  property  to 
satisfy  execution  issued  in  tiie  suit  in  which 
tiie  second  attadiment  was  procored. — 
Mumper  etaLy.  Mushmore,  221. 

4.  A  corporation,  <^  which  plaintiff  was  a 
stockholder,  obtained  an  attachment  agaiDSt 
defendant,  which  was  levied  upon  a  fund 
deposited  by  defendant  in  the  City  Court  of 
Brooklyn  in  lien  of  an  undertaking  on  ap- 
peal from  a  judgment  which  had  bean  ren- 
dered against  it  and  which  at  that  time  had 
been  reversed.  A  reoeiver  of  defendant  was 
snbsequentiy  appointed,  who  obtained  an 
order  to  show  cause  why  the  attachment 
should  not  be  Tscated,  or  be  be  nuuie  a 
party  for  the  purpose  of  moving  to  vacate 
the  attachment  and  order  of  pufaiicaiion. 
On  motion  thereunder  the  prayer  of  the 
petition  was  denied,  ffdd.  No  error.  That 
it  rested  in  the  discretion  of  the  Court  to 
permit  the  reeeivte  to  be  made  a  party; 
th«t  tbo  ^taohment  was  prockerly  issned. 
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and  ft  UiTj  by  ▼irtne  tli«reof  seised  the 
Tigbta  of  the  debtor  to  a  tetmrn  of  the 
money  or  any  portion  thereof  after  the  ob- 
ject for  whioh  it  was  deposited  was  aooom- 
plished,  and  all  proper  demands  thereon 
satisfied.— />ufi(e^  v.  The  i\a$n&^  Fire 
Ifu.  Co.,  d24. 

5.  If  property  sought  to  be  affected  is  not 
legally  the  subject  of  attachment,  the  Court 
of  Appeals  has  jurisdiction  of  an  appeal 
from  a  decision  on  appUoation  to  release  it 
therefrom. — 2d, 

6.  A  mere  irregnlarity  in  an  attaohment  suit 
cannot  be  t^en  adrantage  of  by  a  subse- 
qnent  attaching  creditor,  eren  thovffh  he 
has  obtained  a  indgment  in  his  tmt'-Jacob$ 
T.  Mogan;   WmmanY.  ffoffan,  849. 

7.  The  prooeedings  oomplained  of  having  been 
had  prior  to  September  1,  1877,  g  682  of 
the  Code  of  Civil  Procedure  does  not  apply. 
— /d. 

a  On  a  motion,  under  §§  682  and  688  of  the 
New  Code,  by  a  judgment  creditor  in  a 
judgment  entered  subsequent  to  the  levy  of 
a  warrant  of  attachment  against  property  of 
the  judgment  debtor,  to  set  aside  the  at- 
tachment on  the  ground  of  the  insufficiency 
of  the  affidavits  upon  which  it  was  issued, 
which  motion  was  based  on  the  attaohment, 
the  affidavits  on  which  it  was  issued,  and  an 
affidavit  of  the  judgment  creditor,  which  set 
forth  the  recovery  of  the  judgment,  but  did 
not  controvert  any  of  the  allegations  in  the 
aforesaid  affidavits.  Held,  That  the  judg- 
ment creditor  was  entitled  to  make  the  mo- 
tion, but  that  plaintiff  in  the  attaohment 
suit  could  not  read  new  affidavits  on  such 
motion. — T/ie  Steuben  Co,  Bank  v.  Atber- 
ger,  424. 

6.  An  attachment  cannot  be  made  to  do  the 
work  of  a  writ  of  replevin. —  Vetiuii  v. 
Cart,  458. 

10.  An  attachment  is  protection  to  the  sheriff 
as  against  a  defendant  in  the  attachment, 
whether  it  is  irregularly  issued  or  not. — 
Deutetsh  v.  BHUy,  52a 

11.  The  giving  of  an  undertaking  by  a  defen- 
dant to  procure  the  discharge  of  an  attach- 
ment, under  g  688  of  the  Code«  is  not  a 
waiver  of  his  right  to  have  the  plaintiff's 
undertaking,  gfiven  to  obtain  the  attaoh- 
ment, increased  under  g  682  of  the  Code  of 
Civil  Prooedure.— i>ciM«W/v.  Ba^Biek^  541. 

fiee  Costs,  d,  4 ;  Subbttshif,  4. 

ATTOBiraTS. 

1.  A  statement  made  by  counsel  in  summing 
up  a  case,  whioh  is  outside  of  the  case  and 
of  no  importance  to  the  issue,  will  not  be  re- 
ceived as  an  admission  binding  his  client  in 
another  case  in  which  the  dlent  is  also  a 
party. — Adee  v.  Howe^  218. 

3.  The  Statute  (2  a  8 ,  287,  §  68)  giving  an 
action  against  an  attorney^  ooonsellor,  or  so- 


licitor for  any  deceit  with  intent  to  deceive 
the  Court  or  a  party,  does  not  limit  deceits 
to  the  common  law  or  statutory  cheats. — 
Looffet  aL  v.  Lawton,  217. 

8.  The  intention  of  the  Legislature  is  dear  that 
under  this  statute  attomejrs  and  counsellors 
shall  be  liable  for  such  acts  as  would  be  1n- 
Buffident  to  uphold  a  claim  for  deceit  against 
oitisens  generally. — Id. 

4  An  attorney  who  advises  ignorant  adult  own- 
ers of  land  that  they  are  not  competent  to 
convey  it,  and  thereby  induces  them  to  em- 
|doy  Mm  to  institute  a  suit  in  partition,  and 
incur  the  expense  thereof,  for  the  purpose 
of  effecting  a  sale  of  the  lands,  gives  them 
erroneous  advice  and  thereby  misleads  them 
to  their  injury;  and  if  he  is  qualified  to  per- 
form the  fuBotlons  of  aik  attorney  he  does 
it  knowingly. — Id. 

5.  An  attomey-atlaw  has  no  power  to  release 
property  from  the  lien  of  a  judgment  as- 
signed to  him  as  collateral  security  for  a 
debt  due  his  olienL—Kirk^e  Appeal,  827. 

6.  The  lien  of  an  attorney  is  subject  to  the 
equitable  right  of  set-off  between  the  par- 
ties, even  if  thereby  the  attorney  loses  his 
daim  because  of  the  insolvency  of  his  client. 
—aaundereY.  OiUett,  886. 

See  CoNTBMPT,  8  ;  Sbt-ofv,  8 ;  Wills,  14. 


AUCTIONSBBS. 

See  CoKSTiTtmoNAL  Law,  12 ;  Shebiffs,  5. 

AWARD. 
See  Abbitration,  1,  2,  4. 

BAILMBNT. 

1.  Where  barley  is  delivered  to  a  maltster  for 
malting  under  a  general  contract,  he  ha^  a 
colorable  claim  to  a  hen  upon  the  malt  re- 
maining in  his  possession  for  a  general  bal- 
ance due  him,  which  will  not  be  divested 
by  its  sale  to  a  stranger,  unless  the  transfer 
has  been  effected  by  indorsement  of  a  ne- 
gotiable warehouse  reoeipt  to  an  indorser 
in  good  faith  and  for  valuow —  Wiite  v.  Bbyt 
etoL,  108. 

2.  Defendants  were  innocent  holders  for  value 
of  a  negotiable  warehouse  reoeipt,  and  upon 
seeking  to  remove  the  malt  were  told  that 
plaintiff  daimed  a  lien  thereon  for  the  gen- 
eral balance  due  on  the  contract,  and  did 
not  deny  that  they  were  liable  therefor. 
In  answer  to 'a  letter  from  plaintiff,  stating 
that  he  was  ready  to  ddiver,  but  would 
like  to  **know  that  you  guarantee  the 
daim  I  have  against  the  malt,*^  defeodaats 
answered  in  writing,  *'Of  course  we  con- 
sider oursdves  bound  for  the  payment  of 
the  ohaxges  on  this  malt.**  Beld^  That  thjs 
answer  could  be  construed  as  a  promise  to 
pay  plaintifTs  daim,  and  that  defendamto 
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were  liable  therefor;  that  the  eettleinent 
of  plaintifTB  cUnim  and  deUTexy  of  the  malt 
fof med  a  good  oonsidexatton  for  the  prom- 
ise.—id. 

8.  (rooda  deposited  with  a  tmdeemsa  or  arti- 
san for  manafactnre  or  repair  are  subjeot  to 
a  specifio  lien  for  the  work  done  on  them, 
whether  there  be  an  agreement  to  pay  a 
stipulated  price  or  only  an  implied  contract 
to  paj  a  reoBonable  price. — MaWUas  ▼.  Bd- 
lemetal,  283. 

4.  This  lien  may  be  waived  by  a  speoial  agree- 
ment as  to  ^e  time  or  mode  of  payment, 
but  not  merely  by  an  agreement  for  the 
payment  of  a  fixed  sum. — Id, 


BANKEUPTCT. 

1 .  B. ,  who  was  intimate  with  the  bankrupt  and 
had  been  in  his  employ,  procured  a  note  of 
the  bankrupt  from  the  lattery's  sister,  and 
nppn  this  and  other  claims  instituted  suit 
and  recovered  judgment  On  the  day  on 
which  the  suit  was  commenced  he  had  an 
interview  with  the  bankrupt,  who  was  then 

^  insolvent.  After  the  suit  was  commenced 
*  the  bankrupt  defended  another  suit,  and 
thus  enabled  B.  to  obtain  judgment  first. 
In  an  action  brought  by  the  assignee  in 
bankruptcy  to  recover  the  value  of  property 
seized  under  an  execution  on  such  judg- 
ment, Heid^  That  the  finding  of  the  referee 
that  the  judgment  was  obtained  by  collusion 
and  was  a  preference  under  the  Bankrupt 
Act  was  correct. — Tfu>mm(m  v.  Sweet  et  cU,. 
76. 

2.  A  suit  brought  by  an  assignee  in  bankruptcy 
to  collect  a  debt  due  the  bankrupt  is  not  a 
matter  or  proceeding  in  bankruptcy  within 
the  meaning  of  §711  of  the  U.  S.  Bev. 
Stats,  ^/(j. 

8.  In  on  action  brought  by  an  assignee  in  bank- 
ruptcy to  recover  for  lumber  and  shingles 
sold  to  defendant,  it  appeared  that  the 
bankrupts  had,  in  1878,  made  a  general  as- 
signment for  the  benefit  of  creditors  ;  that 
prior  thereto  defendant  had  bargained  with 
them  for  the  purchase  of  the  property  un- 
der an  arrangement  by  which  they  were  to 
set  off  the  price  against  a  demand  which  he 
held  against  them,  but  that  no  part  of  the 
property  was  delivered  or  paid  for  before  the 
assignment,  the  bankrupts  claiming  that  as 
defendant  had  neglected  to  take  it  away 
they  had  sold  and  delivered  it  to  another 
person ;  that  the  property  in  question  was 
delivered  by  the  voluntary  assignees ;  that 
in  1874  plaintiff  was  appointed  assignee  in 
bankruptcy  and  the  voluntary  assignment 
set  aside  at  his  suit  and  an  assignment  made 
to  him  by  the  voluntary  assig^nees  of  all  un- 
collected claims  and  accounts,  and  that  de- 
fendant had  proved  his  entire  claim  in  the 
bankruptcy  proceedings.  Hdd^  That  de- 
fendant purcha<«ed  the  property  of  the  vol- 
untary assignees ;  that  the  claim  therefor 


was  tnaiBfeired  to  plalntifP,  and  that  be  had 
authority  to  sue  upon  it  in  a  State  Go«ct 
without  an  order  of  a  Federal  Gouxtu— JMjt- 
9on  V.  HuM^  10K8. 

4  Where,  a  judgment  due  the  State  of  Hew 
York  was  in  existence  at  the  time  of  the  fil- 
ing of  the  debtor's  petition  in  bankniptcy« 
and  the  debtor  was  subsequently  diaohaiged 
in  bankruptcy,  UM^  That  it  ia  a  rule  of 
common  law  that  where  a  statute  is  general, 
and  any  right,  title,  or  interest  would  be  di- 
vested or  taken  from  the  King,  he  shall  not 
be  bound  unless  the  statute  is  made  by  ex- 
press words  to  extend  to  him,  and  that  this 
rule  has  been  applied  to  State  statutes  whieh 
.  took  away  any  interest  or  right  belonging  to 
the  people ;  that  the  Legislature  cif  New 
York  has  manifested  their  intention  that  this 
rule  of  construction  shall  not  apply  to  the 
bankrupt  law;  that  this  intention  being 
clear  the  debt  should  therefore  be  din<Aaig- 
ed. — In  re  Brandreth^  151. 

5.  Section  40  of  the  Bankmpt  Act  (U.  S.  & 
S.,  §  5024),  which  provides  for  the  issuing  of 
a  provisional  warrant,  relates  to  property 
which  belongs  to  the  alleged  bankrupt,  and 
such  as  is  in  his  possession  and  under  his  con- 
trol, and  cannot  be  extended  so  as  to  em- 
brace property  belonging  to  or  in  the  posses- 
sion of  another  person,  which  suoh  person 
claims  to  own,  or  in  regard  to  which  a 
serious  dispute  exists,  even  if  it  is  allied 
that  such  property  has  been  transferred  in 
violation  of  the  act.— i>o^  «t  al,  t«  Sfiarpe^ 
205. 


See  Fkatjd,  1. 


BANKS. 


1.  A  bank,  before  paying  checks  drawn  upon 
it,  is  bound  to  ascertain  the  genuineness  of 
the  payee's  endorsement. —  Wdsh  v.  The 
German  Amerioan  Bank,  54. 

2.  A  depositor  owes  no  duty  to  the  bank  wbich 
requires  him  to  examine  his  pass-book  or 
vouchers  with  a  view  to  a  detection  of  for- 
geries. — Id. 

8.  Plaintiff's  intestate  and  others  were  inoor- 
,  porated  as  a  savings  bank  hy  a  charter  which 
provided  that  the  interest  or  inoome  of  all 
deposits  should  be  divided  among  the  de- 
positors according  to  the  terms  of  interest 
stipulated.  There  was  no  capital,  bat  the 
charter  required  the  corporation  to  file  a 
bond  to  secure  deposits.  Held,  That  com- 
plainants had  no  interest  in  the  profits  made 
by  the  bank,  and  could  not  claim  an  ac- 
counting thereof  ;  that  the  bond  was  in  no 
sense  capital  owned  by  the  corporation  or 
the  corporators. — Huntington  et  al.  v.  IfatL 
Savffi,  Bk.  ofB.  (7.,  76. 

4.  A  banker's  lien  is  not  a  right  to  retain  the 
balance  of  a  customer's  deposit  to  pay  or 
apply  upon  an  indebtedness  of  the  customer 
to  the  bank  not  yet  matured. — Jordan  v* 
Th^  Hhoe  4b  Leather  NatL  Bk.,  204. 
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Q.  The  defendant  kmnk  reoeived  from  plaintiff 
a  draft  for  ooUeotion  and  credit,  presented 
it  for  payment,  and  aooepted  from  the 
drawee  a  obeok  <m  a  third  bank  for  the 
amonnt  thereof.  This  check  was  presented 
and  certified,  and  on  the  same  day  the  bank 
suspended.  On  the  following:  day  the  check 
was  collected  and  the  proceeds  passed  with 
other  moneys  into  the  receiver's  hands. 
UM,  That  the  defendant  bank  was  the 
agent  of  plaintiff  to  collect  the  draft ;  that 
such  agency  continned  ontil  the  money  was 
received  on  the  check,  and  that,  as  that  was 
after  the  defendant  bank  had  suspended,  it 
was  received  in  trust  for  plaintiff. — T?ie 
O&rmtM  Ajuerietm  Bk.  y.  The  N<UL  Bk,  of 
MiMourietoL,  279, 

6.  In  the  absence  Of  a  special  authority  ox 
agreement,  or  usage  to  the  contrary,  a  bank, 
acting  as  collecting  agent  for  another,  can 
receive  in  payment  nothing  but  money ;  it 
cannot  receive  a  check  in  absolute  payment, 
—id 

7.  The  defendants,  collecting  agents  of  plain- 
tiff, received  from  plaintiff  a  sight  draft, 
drawn  by  the  Crawford  Co.  Bank.  Pa.,  on  a 
Kew  Tork  firm,  on  March  24.  183G  (Satur- 
day), after  business  hours,  for  collection. 
On  the  morning  of  March  26th  defendant 
presented  the  draft  to  the  drawees  for  pay- 
ment and  received  from  the  drawees  their 
check  on  their  New  York  bank  for  the 
amount.  Defendant  did  not  present  the 
check  for  certification  or  payment  on  the  day 
they  received  it.  The  check  would  have 
been  paid  if  presented  at  any  time  on  the 
26th.  On  the  27th,  when  the  check  was  pre- 
sented, payment  was  refused.  The  drawees 
failed  on  the  27th,  overdrawn  at  their  bank. 
Heldy  The  defendant  was  guilty  of  negli- 
gence in  not  presenting  the  check  on  the 
26th  for  certification  or  payment,  and  are 
liable  for  the  loss  occasioned  thereby.  — F'irH 
Natl  Bk.  of  MeadviUs,  Pa.,  v.  Fourth  Natl 
Bk.ofNeu>  TiwA,  892. 

&  A  bank  which  receives  upon  good  considera- 
tion a  note  or  bill  for  coiloction  where  it  car- 
ries on  business,  or  at  a  distant  place,  is  liable 
for  the  negligence,  omission,  or  other  mis- 
conduct of  the  bank  or  agent  to  whom  the 
bill  is  sent,  either  in  the  negotiation,  col- 
lection, or  paying  over  the  money,  through* 
which  the  money  is  lost,  or  for  other  injury 
sustained  by  the  owner  of  the  note,  unless 
there  is  an  agreement  to  the  contrary,  either 
expressed  or  implied.  The  incidental  bene- 
fit which  the  bank  might  have  derived  from 
the  deposit  of  the  proceeds  of  the  note  is 
sufficient  consideration  to  sustain  the  im- 
plied agreement. — hidig  y.  27m  NaU,  City 
Bk.,  575. 

BAR. 

1.  Where  a  party  brings  an  action  for  a  part 
only  of  an  entire  indivisible  demand,  and 
recovers  judgment,  such  judgment  is  a  bar 
to  an  action  for  another  part  of  the  same 
demand.— ^»r<;  a  al.  v.  U.  /&,  254. 

VoL  7.— Na  25* 


2.  A  physician  brought  action  against  his  pa- 
tient in  a  Justice's  Ck>urt  to  recover  for  pro- 

•  f essionai  services.  The  patient  put  in  an 
answer,  but  afterward  withdrew  it.  and  the 
physician  recovered  judgment.  HM.  That 
the  judgnment  was  a  bar  to  an  action  for  mal* 
practice  in  performing  the  services  for 
which  such  judgment  was  obtained. — Blair 
V.  BartUU,  515. 

See  Corporations,  7;  CRiMmAJi  Law,  1; 
Mortgage,  31. 

BENEVOLENT  SOCIETIES. 

1.  A  clause  in  defendant's  constitution  pro- 
vided that  any  member  neglecting  payment 
of  dues  for  four  weeks  after  a  general  meet- 
ing was  not  entitled  to  benefit  payments, 
nor  was  restored  to  such  right,  even  after 
payment  of  said  dues  or  arrears,  imtil  the 
lapse  of  thirteen  weeks  thereafter.  Plain- 
tiff's testator  died  on  April  6th.  The  last 
general  meeting  of  defendant's  ere  his  death 
was  on  the  28th  of  the  previous  December. 
Plaintiff  had  paid  f  10  on  account  of  his 
dues  on  the  28th  of  that  month,  and  having 
found  on  inquiry  on  the  following  9th  of 
January,  at  defendant's  office,  that  he  owed 
forty -nine  cents,  she  paid  that  also.  Hdd^ 
No  default  occurred,  as  there  was  no  gen* 
eral  meeting  from  December  28th  until 
after  the  testator's  death. — Klapka  v.  Order 
Qermatiia^  107. 

BEQUESTS.. 
See  Wills. 

BILLS  OP  LADING. 
See  Common  Carrisrb,  5. 

BONDS. 

See  Arrest,  2 ;  Married  Wombk,  1 ;  Prao- 
TICK,  10 ;  Town  Bonds. 

BOUNDARIES. 

1.  In  an  action  between  adjoining  owners  of 
land,  when  the  boundary  line  between  them 
oomes  in  question,  and  the  evidence  tends  to 
show  that  such  line  had  been  doubtful  and 
uncertain,  and  in  dispute  between  the  re- 
spective grantors  of  the  parties ;  that  such 
grantors  had  settled  and  fixed  upon  a  boun- 
dary line,  and  built  a  fence  thereon,  and  sev- 
erally occupied  up  to  such  line  for  a  consid- 
erable length  of  time,  and  until  after  the 
parties  to  this  action  had  become  the  pur- 
chasers of  the  property ,  it  is  error  in  the 
judge  to  charge  that  if  the  true  line  was  un* 
certain  and  the  juiy  could  not  from  the  evi- 
dence determine  where  it  was,  they  might 
in  their  discretion  adopt  the  line  so  agreed 
upon,  but  were  not  bound  to ;  and  that  if 
they  could  determine  where  the  true  line 
was,  that  line  should  control  the  verdict^ 
and  the  line  agreed  upon  was  of  no  conse- 
qnence  and  was  not  binding. —  WUUami  y. 
Montgomery  y  511. 
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BBOKERS. 

1.  Where  ft  broker,  oanying  stock  on  a  mar- 
gin, sells  it  becanse  the  owner  will  not  pnt 
up  more  margin,  bat  without  notice  of  the 
time  and  place  of  sale,  he  cannot  recover 
the  balance  of  deficiency  from  the  owner. — 
Gruman  v.  Srnit^,  440. 

2.  Where  the  broker  subsequently  eifen  to 
return  the  stock  to  the  owner  upon  his  pay- 
ing the  balance  of  the  deficiency,  and  the 
owner  declines  to  do  so,  he  is  not  liable  for 
the  deficiency. — I<jL 

BURGLABT. 

1.  Where  a  pretended  accomplice  of  the  ac- 
cused entered  a  building  in  the  night-time, 
and  took  money  therefrom,  with  no  inten- 
tion to  steal  it,  but  only  in  4>ur8uance  of  a 
previously  arranged  plan  witJi  the  sheriff, 
intended  solely  to  entrap  the  accused  into 
the  apparent  commission  of  a  crime  ;  J^«^ 
That  no  buiglary  had  been  committed. — 
T/u  PeopU  V.  OolUns,  259. 

Bee  Grimikal  Law,  1. 

CEETIOEARl. 

1.  The  return  to  a  common  law  certiorari  may 
be  examined  to  see  if  there  is  any  compe- 
tent proof  to  justify  the  adjudication  made. 
The  People  ex  rel,  Bancroft  v.  Weygant,  192. 

2.  The  allowance  of  a  writ  of  certiocari  is  in 
the  discretion  of  the  Court,  although  ordi- 
naril>  such  writ  will  not  be  -  allowed  in  the 
discretion  of  the  Court  where  there  is  a 
remedy  by  appeal. — The  People  ex  reL  Low- 
enbein  v.  Bokohtte,  295. 

8.  The  relator,  who  was  a  member  of  the  Troy 
City  Police,  was  arraigned  before  the  Board 
of  Police  Commissioners  on  oral  charges  of 
neglect  of  duty  and  inefficiency,  and  was 
summarily  tried  and  dismissed  from  the 
torce.  After  the  expiration  of  two  years, 
lacking  three  days,  he  having  in  the  mean- 
time been  employed  in  other  occupations, 
he  obtained  a  writ  of  certiorari  for  the  re- 
view of  the  proceedings  of  the  Board,  and 
on  the  hearing  at  Special  Term  an  order 
wan  granted  reversing  such  proceedings. 
Held,  That  the  writ  was  improvidently 
gfranted,  and  that  the  order  must  be  reversed. 
— The  People  ex  rel.  Seery  v.  PoHoe  Comn,, 
514. 

8ee  CRmiKAL  Law,  18;  STATB'AflaBSBOBS, 
2 ;  Tazsb,  2. 

CHAMPEBTY. 
See  Adybbsb    Pobsbssion,    1;    Cloud  on 

TiTLB,  6. 

CHATTEL  HOETGAGB. 

1.  A  chattel  mortgage  is  valid  as  against  a 
purchaser  with  Imowledge  of  its  existence 
although  it  is  not  filed. — OiiderslBece  v. 
Landon^  114. 


2l  Defendant  held  dbattol  martgagee  ooveriog 
machinery  in  the  mill  of  a  manuf  actaring 
corporation,  but  which  were  void  under  the 
statutes  relating  to  mortgages  by  ■aoh  com- 
panies. He  i^terwardfl  booght  the  mill 
under  foredosaro  of  a  real  estate  nortgage, 
and  took  poopossion  of  both  mill  and  ma- 
chinery, claiming  to  hcUd  the  latter  oader 
the  chattel  mortgages.  But  before  endt 
possession  was  taken,  an  ezecuticin  in  f^Tor 
of  other  parties  was  issued  against  the 
property  of  the  company,  and  put  into  the 
sheriJTs  hands,  but  no  levy  was  made  imtil 
after  defendant  bad  taken  peesesnon. 
Hetd,  That  the  lien  of  the  execntioB  kad 
priority  over  any  jMsseasion  aoquired  hj 
defendant. — Goman  v.  Lakeiy^  161. 

8.  A  clause  in  these  mortgages  jirovlding  that 
until  demand  of  possession  was  made,  the 
possession  of  the  party  of  the  fiMt  part 
should  be  deemed  the  possesaum  of  an 
agent  or  servant,  J9e^  Inconsistent  with 
the  nature  of  the  instrument  and  the  eiz« 
oumstaocea  of  the  tran8action8.~i<f. 

4.  The  Court  charged  that  a  chattel  mortgage 
was  fraudulent  as  to  oreditors  because  the 
mortgagee  agreed  that  the  mortgagor  might 
remain  in  possession  and  sell  the  property. 
But  further  chaiged  that  if  the  jury  found 
the  mortgagee  took  possession  under  his 
mortgage  in  good  faitli  and  not  with  intent 
to  defraud  the  mortgagor's  creditors,  that 
then  the  mortgagee  could  hold  the  goods 
against  judgment  creditors  of  the  mortga- 
gor whose  indebtedness  had  accrued  before 
the  mortgage  took  possession.  Hdd,  Error. 
If  the  mortgage  was  fraudulent,  no  subse- 
quent act  of  the  mortgagee  could  make  it 
valid. — DuUher  v.  Saartwood^  201. 

6.  Defendant  Maloom  Eamsay  btongfat  to 
plaintiff,  a  boat- builder,  the  fragments  of  a 
canal  boat  which  had  been  broken  or  cut  in 
two,  and  made  an  agreement  by  which 
plaintiff  was  to  rebuild  the  boat,  and  de- 
fendant was  to  have  the  privilege  of  taking 
it  when  rebuilt  at  the  cost  of  rebuilding. 
After  it  was  finished  defendant  took  it  at 
the  agreed  price  of  f  I7u0,  and  gave  back  a 
chattel  mortgage  upon  it  as  security. 
Plaintiff  supposed  that  defendant  Malcom 
owned  the  fragments,  and  had  no  notice 
that  any  one  else  claimed  any  interest  in  or 
title  to  them.  Malcom*s  wife,  the  defend- 
ant Mary  G.  Eamsay,  now  claims  that  she 
owns  the  new  boat  because  she  was  in  fact  the 
owner  rif  the  old  boat  and  its  broken  parts, 
and  she  seeks  to  avoid  the  lien  of  the  mort- 
gage. HeUL,  That  the  mortgage  is  valid 
and  that  plaintiff  is  entitled  under  it  to  the 
possession  of  the  boat. — PiUnam  v.  HawMi^ 
el  oL,  530. 

See  Salb,  2, 3. 

CIVIL  DAMAGE  ACT. 

L  Under  the  Civil  Damage  Act  a  wife  oannot 
recover  damages  for  the  death  of  her  hua- 
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band  from  i&toxioatioii,  oarnsed  by  liqaor 
Bold  to  him  bj  the  defendant. — Broakmire 
V.  Manoffhan,  185. 

8.  The  Civil  Damage  Act  (Laws  of  1873,  ch. 
646)  iH  oonstitntional  and  yalid.  —Bertholf  y. 
CHeiatf,  871. 

9.  The  liability  i>t  the  landlord  under  the 
CiYil  Damage  Aot  is  not  made  to  depend 
vpon  the  nature  of  the  act  of  the  tenant ;  it 
«KistB  irrespeotiye  of  the  fact  whether  the 
sale  or  giving  awaj  of  the  liquor  was 
authonsed  by  tiie  koenae  law  of  the  State, 
or  made  in  violation  thaseof. — Id, 

4.  Where  the  plaintiflPs  son  was  injured  while 
intoxicated,  and  in  oonsequenoe  thereof  be- 
came sick  and  was  confined  to  his  bed  for 
several  months,  and  plaintiff  was  thereby 
subjected  to  the  lopenses  of  his  son's  Uliress 
and  deprived  of  ^e  services  the  son  had 
been  accustomed  to  render  him  on  his  farm, 
MM^  that  plaintiff  oould  not  reooyer,  in  an 
action  against  the  landlord  and  tenant  of 
(he  premises  on  which  the  liquors  causing 
the  intoxication  wmre  sold,  for  loss  of  ser- 
▼ioe  or  the  expense  of  his  son's  illiieBS  as  an 
iDJury  to  his  '*  means  of  support,"  vritbout 
proof  that  the  services  were  necessazy  to 
his  support,  or  that  the  charge  brought 
upon  him  by  his  son's  iUneas  diminished  his 
ineans  so  as  to  render  them  inadequate  for 
his  support — Vdans  v.  Oteen  et  oZ.,  373. 

5.  The  Civil  Damage  Act,  by  giving  a  right  of 
action  for  injury  to  '*  means  of  support," 
created  a  new  ground  and  right  of  action 
for  an  injury  not  before  remecUal  by  action. 
-—Jd, 

6.  A  comp^abit  in  an  action  against  a  landlord 
and  tenant,  under  the  Civil  Damage  Act, 
alleged  that  plaintiff  was  a  married  woman 
living  with  her  husband  and  dependent  on 
him  for  support;  that  the  landlord  had 
knowledge  of  the  sale  of  intoxicating 
liquors  on  the  premises  leased  by  him  to  the 
tenant;  that  the  tenant  sold  liquor  to  plain- 
tiff's husband,  who  became  intoxicated, 
whereby  she  was  injured  in  her  means  of 
support,  in  that  her  husbsnd  did  not  pro- 
yide  for  her  and  her  family,  and  that  by 
reason  of  the  .premises  she  was  injured  in 
her  person,  ffeld,  that  the  fat-ts  alleged 
constituted  an  injury  to  her  moans  of  sup- 
port within  the  meaning  of  the  act. — luU 
y.  Berry  etoLy  374. 


CLOUD  ON  TTTLB. 

1.  Plaintiff  claimed  title  to  certain  premises 
under  an  unrecorded  deed  from  C.  The 
'  premises  wwe  sold  by  the  sheriff,  under  an 
execution  issued  on  a  judgment  subsequently 
recovered  against  C,  to  defendant,  who  had 
knowledge  of  plaintiff's  deed.  Edd,  that 
there  was  no  doud  on  plaintiff's  title,  and 
that  an  aoti<m  quin  tmet  could  not  be  maiiD.' 
tained.— /SsA^VtfdffT  v.  Qurnsy  ^  oi,  ?& 


3.  An  action  to  set  aside  an  instrument  or  pro- 
ceeding as  a  cloud  upon  title  will  only  lie 
where  such  instrument  or  proceeding  pur- 
ports on  its  face  to  oonyey  a  title  paramount 
to  that  of  plaintifl.— JS^euK^M  et  oL  y.  Lan- 
$ing  et  al,  331. 

3.  A  complaint  in  an  action  to  remove  a  doud 
upon  title  cannot  be  -amended  by  the  referee 
at  trial  so  as  to  change  the  cause  of  action 
to  one  in  ejectment. — Id, 

4.  To  sustain  an  action  to  remoye  a  cloud 
upon  title,  and  to  recover  possession,  facts 
must  be  alleged  which  woi:dd  be  necessary 
to  entitle  plaintiff  to  the  relief  sought,  had 
he  brought  separate  actions  therefor. — Id, 

5.  On  the  trial  of  an  action  to  remoye  a  cloud 
on  pledntiff's  title  to  certain  lands,  by  setting 
aside  a  conveyance  to  defendant  of  subse- 
quent date  but  of  earlier  record  than  that 
to  plaintiff,  the  defendant  offered  evidence 
in  proof  of  the  allegation  made  in  his  an- 
swer— that  the  conveyance  to  plaintiff  was 
procured  through  fraud  and  circumvention 
— the  evidence  was  excluded.  Mdd^  Error. 
The  evidence  should  hajre  been  allowed. 
A  deed  obtained  by  fraud  is  a  nullity,  and 
gives  not  even  a  colorable  title. — Moody  v. 
Moody,  481. 

6.  The  provisions  of  the  Beyised  Statutes  af- 
fecting champerty  as  ayoiding  grants  of  land, 
held  in  possession  adverse  to  the  grantor, 
did  not  apply  to  defendant's  title  in  this 
case.— /dL 

7.  The  defendant  had  a  right  to  institute  a  suit 
for  an  avoidance  on  the  ground  alleged, 
without  making  the  grantor  a  party.  Such 
right  is  incidental  to  the  property  conveyed. 
It  is  a  cause  of  action  constituting  a  counter- 
claim within  g  501  of  the  Code.— /dL 

See  CoNSTiraTiOKAL  Law,  9. 

CODE  CIVIL  PROCBDIJIIB. 

See  Afpkal,  11,  13;  Akrbst,  1,  3;  Attach- 
HEMTB,  7,  8,  11 ;  Cloud  oh  Titlb,  7 :  Db- 
poarriOKS,  3-6,  9-13 ;  JuDGiaarT,  4,  6 ; 
Practicb,    31 ;    Sbeyiob,    3 ;    Supplb- 

HBMTAKT  PBOOBBDtNet,  1  ;  WiTNBflS,  1. 

COMMON  CARRIERS. 

1.  The  agent  of  defendant,  a  common  carrier 
of  baggage,  entered  the  oar  where  plaintiff 
was  seated,  received  his  check,  delivered 
to  him  a  receipt  therefor,  and  passed  on, 
nothing  further  being  said  on  either  side. 
The  car  was  dimly  lighted,  and  plaintiff 
placed  the  receipt  in  his  pocket  without 
reading  it.  This  receipt  was  designated  on 
its  face  a  domestic  bill  of  lading,  and  ao- 
l^iow lodged  the  receipt  of  plaintiff's  trunk, 
^*  subject  to  this  bill  of  lading."  It  bIbo  con- 
tained several  conditions  limiting  defend- 
ant's liability.  In  an  action  to  recover  f oi 
the  loss  of  Uie  trunk,  Htld^  That  it  was 
proper  for  the  Court  to  refuse  to  chaige  as 
matter  of  law  that  the  deliyei^  of  the  re- 
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oeipt  to  plaintiff  at  ihe  time  of  the  receipt 
of  the  property  constituted  a  contract  to 
carry  it  upon  the  special  terms  contained 
in  the  receipt ;  that  the  question  was  one  of 
fact  for  the  jury. — Madan  ▼.  Shenrard^  41. 

2.  A  party  receiying^  a  paper  under  such  cir- 
cumstances has  a  right  to  regrard  it  simply 
as  a  guide  or  voucher  to  enable  him  to  fol- 
low and  identify  his  property,  and  unless 
notified  that  it  is  intended  to  subserve  an- 
other purpose,  and  that  it  embodies  the 
terms  of  a  special  contract,  his  omission  to 
read  it  is  not  per  b^  negligence. — Id. 

8.  Plaintiff  delivered  a  lot  of  wool  to  defend- 
ant's agent  under  a  verbal  agreement  that 
the  same  was  to  be  shipped  within  two 
weeks.  The  agent  deliveiwd  to  him  some 
printed  receipts,  upon  the  back  of  which 
were  indorsed  conditions  exempting  def end- 
apt  from  any  liability  by  reason  of  delay  in 
shipping,  and  also  providing  that  station 
agents  haA  no  authority  to  change  or  vary 
the  terms  of  shipment  as  therein  expressed. 
Plaintiff  looked  at  the  receipts  to  see  that 
the  weights  were  right,  but  did  not  examine 
them  thoroughly  until  the  next  day.  The 
wool  was  not  shipped  until  nearly  two 
months  after  its  delivery  to  defendant. 
Edd^  That  the  receipt  is  to  be  regarded  as 
the  contract  between  the  parties ;  that, 
from  the  fact  of  plaintiff*s  receiving  it  with 
out  objection,  defendant  had  a  right  to  as- 
sume that  he  assented  to  its  terms,  and  the 
fact  of  his  not  reading  it  could  not  be  inter- 
posed as  a  defence  to  prevent  the  legal  effect 
of  the  transaction. — Hill  v.  The  Byr€»uu^ 
B.  AN.  T.RR,  Co.,  (W. 

4.  Defendant  will  not  be  protected  by  such 
receipt  against  the  consequences  of  a  delay 
caused  by  its  negligence,  or  that  of  its  ser- 
vants or  agents ;  in  such  case,  to  render  it 
liable,  gross  negligence  need  not  be  shown — 
a  want  of  ordinary  care  would  be  sufficient. 
— /d. 

5.  Before  a  common  carrier  can  claim  exemp- 
tion under  a  dause  in  the  bill  of  kiding,  ex- 
cepting loss  from  special  causes  from  his 
general  liability,  he  must  prove  himself  free 
from  any  negligence  which  might  equally 
with  the  special  cause  have  caused  the  loss. 
—H^  V.  Iwnan  S8.  Go,,  99. 

6.  Plaintiff  delivered  a  trunk  to  defendant  at 
Scranton,  Pa.,  to  be  traniiportod  to  New 
York  City.  Hdd,  That  the  contract  was  to 
be  goTemed  by  the  laws  of  this  State  and 
not  by  those  of  Pennsylvania — Curtis  v. 
TheD.,  L.  ilhW,  RR.  Co.,  Sp^. 

7.  The  trunk  contained  articles  in  ase  l>y 
plaintiff,  his  wife  and  child.  Plaintiff  passed 
over  the  road  by  a  previous  train,  but  his 
wife  and  child  came  with  the  trunk  on  a 
later  train.  IMd^  lliat  plaintiff  could  main- 
tain an  action  for  its  loss. — Id. 

8.  In  this  case  plaintiff  was  not  boxmd  to 
prove  gross  negligence. — Id. 


9.  The'trunk  was  brought  to  New  York  and 
lost  there  through  defendant's  negligence. 
It  was  not  produced  upon  demand  or  its 
disappearance  explained.  HM^  That  de- 
fendant was  liable  as  a  warehouseman. — Id. 

10.  To  entitle  plaintiffs  to  recover  in  an  action 
against  a  railroad  company  for  the  loss  of 
goods  claimed  to  have  been  in  certain  boxes 
delivered  to  it  for  tranaportatioa,  they  are 
bound  to  show  that  the  goods  were  ab- 
stracted from  the  boxes  while  in  the  posaea- 
sion  of  the  company,  and  before  they  were 
delivered  to  the  consignees. — Ganfidd  U  aL 
V.  The  B.  d  0.  RB.  Co.,  444. 

11.  On  the  trial  of  such  an  action  the  judge 
charged  the  juiythat  although  there  was 
no  positive  proof  that  '*  the  miasii^  goods 
were  actually  in  the  box  at  the  time  it  was 
placed  in  their  (defendant's)  poaaeanaon,  or 
that  they  did  not  deliver  the  box  in  the  ex- 
act condition  in  which  they  received  it,  it  is 
for  you  to  say  as  business  men,  with  all  the 
facta  before  yoo,  many  of  you  no  doubt  be- 
ing acquainted  with  the  custom  as  to  ahip- 
ping  goods,  whether  the  defendants  axe  ze- 
sponsible  for  the  loos  of  the  goods.**  Meld, 
error. — Id. 

12.  It  is  perfectly  competent  for  each  of  sev- 
eral railroad  companies,  having  by  arrange- 
ment  formed  a  route  for  transporting  frei^t 
without  changing  cars  over  the  several  con- 
necting roads,  to  limit  their  liability  to  de- 
faults occurring  upon  their  own  railroads 
respectively.— iSW^T  et  oL  y.  The  Jf.  T.  C. 
diH.  R  RR  Co.,  520. 

See  Mahdaxus,  6. 

CONFISCATION. 

1.  Under  the  Confiscation  Act  the  United 
States  acquired,  for  the  life  of  the  offender, 
only  the  estate  which,  at  the  time  of  the 
seizure,  he  actually  possessed ;  not  what  he 
may  have  appeared  to  possess  by  reason  of 
the  omission  of  his  vendees  to  record  a  con- 
veyance to  them. — Burbank  v.  Conrad  et 
al,  132. 

2.  A  purbhaaer  at  a  marshal's  sale  under  that 
Set  took  only  such  title  as  the  United  States 
acquired  by  virtue  of  the  confiscation. — Id. 

8.  The  Confiscation  Act  of  1862  applied  only 
to  the  property  of  persons  who  thereafter 
might  be  guilty  of  acts  of  disloyalty  and 
treason,  ax&  reached  only  the  estate  of  the 
actual  owner  at  the  time  the  property  was 
seized.  Nothing  done  by  the  owner  of  the 
property  before  the  passage  of  the  act  af- 
fected his  title  or  power  of  disposition. 
— CWrodv.  Waple»etaL,ftS». 

4  The  ohsraoter  of  parties  as  rebels  did  not 
deprive  them  of  the  right  to  contract  with 
and  sell  to  eadi  other.  Such  a  sale  of  pro- 
perty within  the  Federal  Imes  could  only  be 
impeached  where  the  sale,  if  uphdd.  in  some 
way  frustrated  the  enforcement  of  the  right 
of  seizure  and  confiscation  possessed  by  the 
United  States.— id 
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5.  BalM  of  pnpertj  made  in  vioUtion  of  the 
rixth  section  of  the  act  ere  not  Toid  as  be- 
tween private  parties,  or  against  any  other 
parfy  than  the  United  States.— JdL 

OONSIBERATION. 

1.  Plaintiff  purchased  of  defendant  the  good- 
will of  a  l^ery,  at  that  time  occupied  by  a 
tenant  of  defendant,  and  took  a  lease  of  the 
premises,  defondant  agreeing  that  the  fix- 
tures should  remain*  The  outgoing  tenant 
Taoated  the  premises  two  weeks  before 
plaintiff's  term  commenced,  and  removed 
some  of  the  fixtures,  and  it  took  plaintiff  a 
week  to  replace  them,  ffdd.  That  there 
was  no  failure  of  consideration  for  the  pur- 
chase of  the  good- will. —Xetow  t.  Seabury^ 
359. 

See  Batlmkht.  8 ;  Banks,  8 ;  Nboottable 
Paper,  15 ;  Religious  €k>BPOBATioHS,  4. 

CONSPIRACY. 

1.  Evidence  of  what  is  said  and  done  by  other 
conspirators  in  the  commission  of  a  crime  is 
admitted  against  the  persons  prosecuted ; 
but  it  must  be  limited  to  their  acts  and  dec- 
larations whUe  the  conspiracy  was  pending, 
and  in  furtherance  of  their  design :  what 
was  said  by  them  before  or  afterward  is  not 
admissible.— 2%«  People  v.  Qorham^  400. 

2.  The  corroboration  of  an  accomplice  ought 
to  be  as  to  some  fact  which  goes  to  prove  or 
disprove  the  offence  ohazged. — Id, 

CONSTITUTIONAL   LAW. 

1.  A  State  statute  which  prohibits  driving  or 
otherwise  conveying  Texas,  Mexican,  or 
Indian  cattle  within  the  State  Spring  cer- 
tain periods  of  the  year  is  unconstitutional 
as  infringing  upon  the  right  of  Congress  to 
regulate  interstate  commerce. — The  Hannh 
bald  at.  J,  REL  Co.  v.  Hu^n,  60. 

2.  Such  a  statute  is  not  a  legitimate  exercise 
of  the  police  power  of  the  State. — Id. 

8.  It  is  not  necessary,  under  §  17,  Chap.  8  of 
the  Constitution,  that  in  merely  amending 
a  prior  act  the  entire  prior  act  should  be  in- 
serted in  the  amending  act —  We&e  v.  Oity 
of  Buffalo,  78. 

4.  That  provision  of  the  Constitution  only  ap- 
plies when  in  a  subsequent  statute  another 
act  is  referred  to,  not  to  amend  it  but  to  give 
effect  to  the  provision  of  the  new  act. — Id. 

6.  Section  8894  of  the  U.  S.  Rev.  SUts.,  pro- 
hibiting the  use  of  the  mails  for  transporting 
letters  or  circulars  relating  to  lotteries,  &a , 
is  constitutional  and  valid. — Matter  i3f  Jack- 
Bon^  86. 

6.  If  a  local  act  contains  a  subject  which  is 
properiy  expressed  in  the  title,  it  is  valid  as 
to  that  subject,  although  invalid  as  to  a  sub- 
ject not  expressed. — In  re  eoi\firmation  of 
report  of  Comre.  of  AMesement^  20d. 


7.  The  legislatare  haa  power  to  determine 
where  and  when  the  streets  of  a  city  shall 
be  opened,  and  their  width  and  mode  of  im- 
provement, and  the  Courts  cannot  review 
its  action  in  such  matters.  —Id. 

8.  An  act  to  open  and  widen  certain  streets  in 
the  city  of  Brooklyn  contained  a  provision 
that  the  Commissioners  of  Prospect  Park 
should  by  resolution  fix  a  district  of  assess- 
ment, and  that  the  commissioners  appointed 
to  estimate  the  expenses  and  damage  of 
such  improvement  should  ai^>ortion  and 
assess  the  amount  thereof  upon  property 
benefited  ^'within  the  district  of  assess- 
mentb*'  HMj  That  these  provisions  did  not 
render  the  act  unoonstitntionaL — Id. 

9.  Chap.  317,  Laws  of  1860,  as  amended  by 
Chap.  619,  Laws  of  1870,  which  authorises 
assessments  for  benefits  without  any  notice 
to,  or  hearing  of,  or  an  opportunity  to  be 
heard  by  the  owners  of  property  to  be  as- 
sessed, is  unconstitutional  as  being  in  viola- 
tion of  the  provision  of  the  Constitution, 
that  no  person  shall  be  deprived  of  l^e, 
liberty,  or  property  without  due  process  of 
law,  and  an  assessment  imposed  under  such 
statute  is  not  a  doud  on  the  title. — Stuart  v. 
Palmer,  20S. 

10.  The  provision  of  the  Act  of  1878,  amend- 
ing the  charter  of  the  city  of  New  York, 
which  abolishes  the  Board  of  Assistant  Al* 
dermen,  was  a  valid  exercise  of  power  by 
the  Legislature. — Demareet  v.  The  Mayor. 
A?.,  ofN.  r.,  250. 

11.  The  provision  of  the  Constitution  (Art.  1, 
§18),  that  nothing  contained  therein  shall 
annul  any  charter  to  bodies  politic  and  cor- 
porate, made  or  granted  by  or  under  tho 
King  of  Great  Britain,  prior  to  October  14^ 
1775,  is  not  a  restraint  upon  legislative 
power,  but  simply  a*  declaration  that  tho 
Constitution  itself  shall  not  annul  such  oha  ?• 
ters. — Id. 

12.  A  tax  laid  by  a  State  statute  on  sales  mad« 
by  an  auctioneer  is  a  tax  on  the  goods  sold, 
and  when  applied  to  foreign  goods  sold  in 
the  original  packages  of  the  importer,  before 
they  become  inoorporated  into  the  general 
property  of  the  country,  the  law  imposing 
such  tax  is  void  as  laying  a  duty  on  imports. 
--Oook  V.  The  GommontoeaUh,  806. 

13.  Sea  6,  of  Chap.  887,  of  Laws  of  1877,  pro- 
vides among  other  things  that  the  recorder  of 
the  city  of  Kingston  shall  collect  from  each 

'  person  charged  with  a  criminal  offence  tria- 
ble before  him,  who  shall  waive  an  examina- 
tion, all  costs  of  the  proceedings,  and  shall 
have  power  to  commit  such  person  to  the 
oounty  jail  until  suoh  costs  are  paid,  but 
not  exceeding  five  days.  Held^  That  the 
provision  is  constitutional,  and  does  not  e4n- 
fliot  with  §§  2  and  6,  of  Art  1,  of  the 
Constitution  of  this  State,  which  provide 
that  trial  by  jury  shall  remain  inviolate,  and 
that  no  one  shall  be  deprived  of  life,  liberty, 
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or  piopert^  witihoiit  dne  prooesB  of  law. — 
7^  People  eoBrd,  Stmtda^sry.  WM,  48a 

See  GrviL  Damage  Act,  2 ;  Tradekarkb,  1. 

CONSTRUCTION  OV  STATUTB8. 

1.  By  Chap.  888,  Lawa  of  1873,  the  Gommon 
Council  of  Brook^  were  authorised  to  con- 
tinue and  oomplete  North  13th  Street  from 
its  then  westerly  terminus  '^to  the  East 
River  and  to  the  permanent  bulkhead  line." 
While  proceedings  under  that  act  were 
pending^,  and  in  1873,  an  act  was  passed  by 
which  it  was  claimed  the  bulkhead  line  was 
extended  over  200  feet  beyond  the  line  es- 
tabUshed  and  in  foioe  in  1871.  Hdd,  That, 
by  the  Aot  of  1871,  provision  was  made  for 
a  street,  not  to  the  shore  of  the  river  as  it 
existed  at  the  time  of  its  passage,  but  as  it 
might  exist  either  by  change  in  the  natural 
banks  or  in  artifioial  struotures  eceoted  by 
the  public  for  the  purpoaes  of  oommerce, 
and  that  the  provisions  of  sndi  aot  were 
not  repealed  or  modified  by  tha  Act  of  1873. 
—in  re  N^rik  13M  8t,,  386. 

See  Mechanics*  Lieks,  4, 5 ;  Town  Bonds,  3. 

CONTEBffPT. 

1.  In  a  proceeding  for  contempt  in  disobes^g 
an  injunction,  the  positive  testimony  of  the 
defendants  and  their  witnessea  cannot  be 
overthrown  merely  by  the  proof  of  suspi- 
cions ciroumstanoes. — SUUer  t.  Memtt  et 
04,510. 

2.  Defendant  was  enjoined  from  entering  upon 
certain  real  estate.  Certain  of  his  relatives, 
claiming  under  other  rights,  entered  into 
possession  without  any  complicity  on  his 
part  or  knowledge  before  such  entry  was 
made.  Hdd^  Not  sufficient  to  render  de- 
fendant guilty  of  contempt. — Id. 

8.  When  an  attorney  has  two  clients,  one  of 
whom  is  enjoined,  and  the  other,  in  an  inde- 
I>endent  position  and  claiming  under  differ- 
ent rights  and  interests,  is  not,  such  attorney 
cannot  ordinarily  be  charged  with  violation 
of  the  injunction  in  advising  or  acting  pro- 
fessionally for  the  latter. — Id. 

CONTRACT. 

1.  Plaintiffs  entered  into  two  written  oon- 
tracts  with  P.  &  Co.,  for  the  sale  of  a  num- 
ber of  barreU  of  oil  at  a  specified  prioe.  P. 
&  Co.,  for  value,  sold  and  assigned  these 
contracts  to  defendant,  and  plaintiffs  re- 
ceived notice  of  such  transfer.  The  price 
of  oil  having  fallen,  P.  A  Co  entered  into 
another  agreement  with  plaintiffs,  by  which, 
in  consideration  of  a  release  from  the  for- 
mer contracts,  they  agreed  to  pay  plaintiff 
a  specified  sum,  and  also  to  give  them  all 
over  that  sum  that  should  be  realised  from 
defendant  on  these  contracts,  ffdd,  That 
there  was  no  snoh  privity  between  plaintiffa 
and  defendant  as  rendered  him  liable  to 
them  for  a  breach  of  contract;  that  the 
sabseqaent  contract  with  P.  A  Co.  was  a 

•    final  adjustment  of  the  oontzaots,  and  no 


elaim  exfsteA  in  ftivor  of 

P.  &  Co.,  or  d&tmimalk.'^aimrk  a  aL  y^ 

DMiruon^Sd. 


2.  If,  from  the  text  of  an  agreement  and  the 
language  of  the  parties,  either  in  the  body 
of  tiie  instrument  or  in  tlie  meitals  or  refer- 
enoea,  there  is  manifested  a  dear  intention 
that  the  parties  wiH  do  certain  acts,  courts 
will  Infer  a  covenant  in  the  case  of  a  sealed 
instrument,  or  a  promise  if  the  instrument 
is  not  sealed,  for  non-performance  of  which 
an  action  of  covenant  or  assumpsit  will  lie. 
^Booth  et  cU.  V.  The  Cletdand  BoOing  JfiB 
Co,eiaL,lU. 

3.  An  oral  agreement  for  servioes,  not  to  be 
performed  within  one  year,  was  entered 
into.  The  plaintiff  fully  performed  upon 
his  part,  and  with  defendant's  oonaent. 
Sdd,  That  plaintiff  could  not  then  tveait 
the  contract  as  void,  and  recover  on  a  ^tion- 
tum  meruit.  The  defendant  was  only  liaUe 
to  pay  the  oontraot  piioe. —  Vctn  Valken-' 
burgh  y.  Orofut,  164 

4.  In  an  action  to  recover  for  work  done  under 
a  contract,  a  finding  by  a  referee  of  quite  a 
number  of  slight;  defects  in  the  work,  for 
which  he  makes  a  very  liberal  allowanoe,  is 
not  conclusive  evidence  that  there  was  no 
substantial  performance  of  the  contract 
The  facts  and  circumstances  may  overcome 
any  such  presumption. —  Woodward  v.  Fyl- 
ler,  177. 

5.  In  a  contract  by  letter,  giving  to  defendant, 
who  lives  in  Oswego  County,  the  sale  of 
wagons  manufactured  by  plaintiff  who  lives 
in  Cortland,  the  clause  **We  wilt  give  yon 
exdnsive  sale  in  Oswego  County  ;  if  we  sell 
any,  you  to  have  the  margin,^*  Seld  to  apply 
only  to  sales  actually  made  within  the 
county,  and  not  to  sales  made  by  plaintiff 
in  Cortland  to  residents  of  Oswego  County. 
— Fitzgerald  Y.  Maeon,  182. 

6.  Such  a  contract,  made  in  1873,  and  aeoom- 
panied  by  illustrated  oatalogoes  designating 
certain  styles  by  numbers,  and  giving  the 
confidential  margins  thereon,  does  not  ap- 
ply to  other  styles  of  wagons  which  wers 
not  manufactured  by  plaintiffs  before  1874. 
—Id. 

7.  A  written  instrument,  signed  by  one  N., 
contained  a  direction  to  plaintiffs  to  ship 
certain  wagons  to  N. ,  and  also  an  absolute 
agreement  to  pay  for  them  at  the  end  of 
twelve  months  from  the  date  of  the  invoice, 
or  as  soon  as  they  were  sold  by  N.  It  was 
also  provided  that  plaintiffs  were  not  to  be 
liable  for  any  injury  or  loss  in  transit,  and 
that  N.  was  to  pay  the  freight  to  a  certain 
amount  and  was  to  keep  the  wagons  under 
oover  and  insured.  The  word  consignment 
was  used  in  reference  to  the  wagons.  The 
sheriff  took  these  wagons  under  an  execu- 
tion against  N.  In  an  action  brought  by 
plaintiib  to  reoover  the  wagons  from  the 
sheriff,  Heki,  That  plaintiffs  oouM  not 
reoover;  that  tiie  inatnime&t  created  a  aala 
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and  pnrohaM  of  the  property  and  trans- 
ferred the  title  to  lS.^Fi$h  ei  al.  t.  Bene- 
dict, 3U. 

8.  The  tme  interpretation  of  a  written  instm- 
ment  is  a  question  for  the  Court  upon  the 
instroment  itself. — Id, 

'9.  A  oontraot  signed  by  one  party  was  sent  to 
the  other  for  his  signature)  and  by  him  re- 
turned to  the  first  for  corrections ;  these 
were  made  by  the  first  and  the  oontraot 
returned,  whereupon  it  was  repudiated  by 
the  second.  Heid^  That  a  valid  contract  in 
writing  was  made. — Dike  r.  Garrett^  852. 

10.  The  plaintiff  sold  at  public  anction  the 
goods  sold  by  the  terms  of  the  oontraot,  and 
brought  this  suit  for  the  difference  between 
the  contract  and  the  auction  price.  Hdd^ 
To  be  the  proper  measure  of  damages. — Id, 

11.  At  the  time  of  letting  the  premises  the 
lessor  agreed  that  the  fixtures  in  the  prem- 
ises at  that  time  should  remain,  and  after 
some  of  the  fixtures  had  been  removed  by 
the  outgoing  tenant,  promised  to  replace 
them,  but  neglected  to  do  so,  and  the  lessee, 
at  his  request,  replaced  some  of  them.  Held, 
That  the  lessor's  promise  as  to  the  fixtures 
might  be  sustained  as  a  previous  distinct 
collateral  agreement  upon  a  collateral  and 
independent  consideration,  which  did  not 
merge  in  the  subsequent  written  contract  of 
hiring. — Lewie  v.  Seaburp,  359. 

12.  Plaintiff,  who  knew  what  the  plan  and 
specifications  of  a  proposed  building  were, 
made  an  agreement  with  defendant,  who 
had  been  invited  to  make  proposals  for  the 
stone-cutting,  to  furnish  him  with  detailed 
bills  of  quantities  for  the  work  at  a  certain 
percentage  on  the  amount  of  defendant's 
proposal,  to  be  paid  only  if  the  proposal 
was  accepted  and  defendant  did  the  work. 
Defendant  used  the  detailed  bills,  but  his 
proposal  was  not  accepted.  He  subsequent- 
ly did  the  stone-cutting  and  other  work  as 
Bub-contraotor  for  the  person  whose  pro- 
posal was  accepted.  In  an  action  to  re- 
cover for  the  services  rendered,  Held^  That 
plaintiff  could  not  recover;  that  the  con- 
tract between  the  parties  was  at  an  end 
when  defendant's  proposal  was  rejected,  and 
was  not  revived  when  he  g^t  the  work  from 
other  persons  than  the  committee. — Taylor 
V.  I^hilip,  868. 

13.  The  principle  that  wherever  the  relations 
between  the  contracting  parties  appear  to 
be  such  as  to  render  it  cert^ain  that  they  do 
not  deal  of  terms  of  equality,  but  that  either 
on  the  one  side  from  superior  knowledge  of 
the  matter  derived  from  a  fiduciary  relation 
or  overmastering  influence,  oV  on  the  other 
from  weakness,  dependence,  or  trust  justi- 
fiably reposed,  unfair  advantage  in  a  trans- 
action is  rendered  probable,  the  transaction 
is  presumed  void,  and  it  is  incambenc  upon 
the  stronger  party  to  show  afflnnatively 
that  no  deoepUon  was  practiced,  no  undue 
influence  used,  and  that  all  was  fair,  open, 


▼olvntaKy,  aiid  well  uadesatood,  la  noi  ap- 
plicable to  the  case  of  a  grandfather  and 
grandaon.  or  an  employer  and  employee, 
unless  the  inequality  of  tiie  parties  is  proved ; 
it  will  not  be  presumed.  —  Ctneee  v.  C/ornelL 
'  460. 

14.  S.  contracted  in  writing  vnth  E.  to  sell 
him  certain  lands.  The  defendant  took  an 
assignment  of  this  contract  from  S.  for  full 
value,  and  K.  paid  defendant  the  contract 
price.  He  then  demanded  a  deed  which 
was  leftised ;  it  appearing  that  S.  never  had 
had  title  to  the  land,  although  defendant, 
and  K.  had  both  supposed  he  had  good  title. 
In  an  action  by  K.'s  assignee  for  Uie  nioney 
paid  on  the  contract,  ^eld,  That  he  could 
not  recover,  in  the  absence  of  any  promise 
by  defendant  to  fulfill  S.'s  contract  with  K. 
—  Tovmane  v.  EdgertoUj  464. 

« 

16.  A  oontraot  anthorisiiig  defendants  to  sell 
for  the  plaintiff  a  oertein  patent  right  pro- 
vided that  defendants  should  pay  to  plaintiff 
certain  sums  within  a  specified  time,  but  it 
Was  not  expressly  stipulated  that  they 
should  be  paid  in  cash;  that  defendante 
were  to  bear  their  own  expenses  until  they 
realized  sufficient  from  sales  to  pay  these 
sums;  that  the  surplus  should  be  devoted 
to  pay  such  expenses,  and  then  to  paying 
other  specified  sums,  and  the  balance  was  to 
belong  to  defendants.  It  then  provided 
that  if  defendants  should  sell  any  part  of 
the  territory,  and  take  in  payment  any 
note  or  personal  property,  they  might  de- 
liver it  to  plaintiff,  who  should  accept  it  "  in 
payment  of  the  said  suma"  Held^  That 
the  words  ''said  sums,"  applied  to  all  the 
sums  payable  to  plaintiff. —  Van  Noy  v. 
FaiUng,  485. 

16.  Although  in  equity  a  written  oontraot  may 
be  set  aside  or  reformed  for  fraud  or  mistoke, 
it  cannot  be  controlled  by  evidence  that  it 
was  executed  on  the  faith  of  a  contempora- 
neous or  preceding  oral  stipulation  not  em- 
braced in  it;  nor  can  it  be  set  aside  on  the 
ground  that  such  oral  stipolation  has  not 
been  performed,  unless  it  is  also  shown  that 
the  stipulation  has  been  omitted  by  mis- 
take.- WUeon  et  al,  v.  Been,  492. 

17.  Defendant  purchased  of  the  Board  of  Su- 
pervisors certain  land  upon  which  the  poor- 
house  was  situated,  under  an  oral  agree- 
ment by  the  terms  of  which  ten  per  ceut.  of 
the  purchase  price  was  to  be  paid  on  the 
1st  of  July  following,  and  the  balance  to  be 
secured  by  a  bond  and  mortgage ;  the  Board 
of  Supervisors  agreeing  to  remove  the  poor- 
house  within  three  years.  Defendant  paid 
the  money  and  gave  the  bond  .and  mort- 
gage, but  the  supervisors  omitted  to  remove 
the  poorhonse  as  agreed.  In  an  action  on 
the  bond,  Hdd^  that  the  agreement  was  valid 
as  a  contract  for  the  sale  of  land,  inasmuch 
as  defendant  had  performed  upon  his  part ; 
that  the  Board  of  Supervisors,  having  ac- 
cepted performance  by  the  defendant,  and 
having  brought  an  action  to  enforce  the 
bond  given  pursuant  to  the  contract,  could 
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not  be  permitted  to  dispate  iti  TsUditj, 
either  on  the  gronnd  of  want  of  power  to 
oontraot  or  on  the  statnte  of  frauds ;  that 
payment  of  the  bond  and  mortgage  was  not 
a  condition  precedent  to  performance  of  the 
agreement  to  remove  the  poorhouse,  and 
that  by  pleading  the  non -performance  of 
BQoh  agreement,  defendant  stated  a  good 
ground  for  an  allowance  by  way  of  counter- 
claim for  such  damages  as  he  could  estab- 
lish growing  out  of  such  non-performance. 
— Supervi»or8  of  Schsneetady   Co,    t.   Jfc- 

Bee  Action,  2 ;  Admiralty,  1,2;  Aobkct, 
7;  Common  Carbibks,  3,  6;  Dussbs,  1, 
2;  Eyidbnce,  1;  Exrcxttors,  10;  Life 
Insubance,  18;  New  York  City,  4; 
Plbadinq,  16, 17;  Towns,  8;  Waiyeb. 

CONVERSION. 

1.  Where  property  has  been  wrongfully  taken 
from  the  possession  of  the  person  entitled 
thereto,  no  demand  is  necessary  in  order  to 
entitle  him  to  maintain  an  action  for  its 
conversion.  — Bo&twick  y.  Burnett^  139. 

2.  Certain  goods  were  seized  by  the  sheriff 
under  an  execution  against  one  O.  An  ac- 
tion to  replevy  the  goods  was  thereupon 
commenced  by  one  H.,  and  the  goods  were 
taken  by  defendants,  who  were  coroners  of 
the  city  of  New  York,  from  the  possession 
of  the  sheriff.  Plaintiffs  then  served  upon 
defendants  the  notice  of  claim  and  affidavit 
required  by  §  216  of  the  Code,  and  de- 
manded a  delivery  of  the  goods.  Defen- 
dants afterwards  took  a  bond  of  indemnity 
from  H.,  and  delivered  the  g^ods  to  him. 
Hddt  That  defendants  were  liable  to  plain- 
tiffs, upon  their  proving  title,  for  a  conver- 
sion, and  that  the  service  of  the  affidavit 
and  written  notice  of  claim  was  a  sufficient 
demand. — Manning  et  oL  v.  Keenan  et  ai. 
237. 

8.  The  service  was  made  upon  a  clerk  of  the 
defendants  who  had  entire  charge  of  their 
office  business,  and  of  the  replevin  suit. 
Hdd^  sufficient. — Id, 

4.  One  B.  sold  to  plaintiff,  before  its  comple- 
tion, a  wagon  which  he  was  buiiding  for 
defendants.  After  it  was  completed  he 
delivered  it  to  defendants  in  plaintifTs 
presence.  Hdd,  That  plaintiff  had  a  right 
of  action  to  recover  its  value. —  WeUsenstein 
y.  Ekasetal,,  266. 

6.  A  person  of  whom  a  demand  is  made  has- 
the  right  to  require  the  person  making  it  to 
produce  his  authority,  and,  if  not  produced, 
a  refusal  to  deliver  is  not  evidence  of  a 
conversion. — NeUon  y.  NtH^  362. 

6.  Where  there  is  conflicting  evidence  as  to 
demand  and  refusal,  the  question  should  be 
submitted  to  the  jury. — Id, 

See  Limitations,  8;  Negotiable  Paper, 
17. 


COBPOBATIONfi. 

1.  Where  the  charter  of  a  corpontiop  pie- 
scribes  the  class  of  securities  in  whioli  iti 
funds  shall  be  invested,  a  borrower  cannot 
claim  that  the  security  given  by  him  ia  Toid 
on  the  ground  that  the  corporation  had  do 
power  to  take  it — Mutual  lAft  In*,  0»,  v. 

WUe(KB,13. 

2.  The  note  in  aoit  was  given  by  an  agent  of 
the  company.  It  was  claimed  that  the 
company  had  been  reimbursed  by  ooUeo- 
tions  of  premiums  on  policies  placed  fay 
him,  upon  which  he  was  entitled  to  commis- 
sions. The  agent  had  collected  and  re- 
tained all  the  commissions  to  which  he  wai 
entitled  while  agent  of  the  company.  Hdd. 
That  this  defence,  if  available  at  all,  coukl 
only  be  made  in  a  Court  of  Equity^— idL 

3.  Where  a  corporation,  on  declaring  a 
dividend  upon  its  stock,  deposits  in  bank  a 
sum  sufficient  to  pay,  and  for  the  purpoeeof 
expressly  paying  the  same,  the  stock- 
holders acquire  in  equity  a  lien  upon  such 
fund  to  the  extent  of  the  amount  to  which 
they  are  respectively  entitled,  which  lien 
will  follow  the  fund  into  the  hands  of  a 
receiver  of  the  corporation. — In  repetition 
of  Le  BlanOy  15. 

4.  In  such  case  a  stockholder  may  proceed  by 
petition  to  enforce  such  lien,  and  is  not 
obliged  to  resort  to  an  action. — Id. 

5.  The  entire  stock  of  a  manufacturing 
corporation,  amounting  to  $300,000,  was 
issued  to  one  of  the  trustees  in  payment  for 
property  found  to  be  worth  only  $65,000. 
A  large  amount  of  the  stock  was  divided 
between  the  trustees,  of  whom  defendant 
was  one.  Heldy  That  the  transaction  was  a 
fraud ;  that  the  capital  st-ock  had  not  been 
paid  in  in  money,  and  that  defendant  was 
liable  for  debts  of  the  corporation  under  § 
10  of  the  Act  of  lii4S,—DouffUu8  y.  Irdand, 
28. 

6.  In  an  action  against  a  stockholder,  under 
g  10  of  the  Act  of  1848,  evidence  of  the 
value  of  the  property  for  which  the  stock 
was  issued  is  competent. — Jd, 

7.  An  action  against  trustees  of  a  corporation 
for  not  making  the  report  required  by  §  12 
of  the  Act  is  not  a  bar  to  an  action  upon  the 
same  debts  against  one  or  more  of  them 
under  §  10. — Id. 

8.  Actions  against  a  corporation  are  termin- 
ated by  the  expiration  of  the  charter  of  the 
corporation  during  their  pendency,  and  no 
judicial  determination  of  that  fact  is 
requisite.  A  judgment  thereafter  recov- 
ered in  such  an  action  is  yoid. — Siurget  v. 

VanderbiU,  40. 

9.  Defendant  was  a  director  of  a  oorporation 
in  1864.  In  that  year  he  sold  out  his  stock, 
and  thereafter  took  no  part  in  it9  aSaiis. 
No  directors  of  the  corporation  were  elected 
after  1864.  Hdd,  lliat  the  action  of 
defendant  amounted  to  a  reaignation  of  his 
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office,  and  that  he  was  not  estopped  by  the 
acts  of  those  in  charge  of  the  corporation,  in 
defending  an  action  after  dissolation,  from 
setting  np  the  InTslidity  of  the  judgment 
xeooymd  in  snch  action. — Id, 

10.  An  action  in  eqnity  maj  be  maintained  by 
a  creditor  of  a  corporation  against  the  stock- 
holders thereof  under  Chap.  816,  Laws  of 
1868,  to  recover  the  amount  of  a  debt  due 
him  from  the  corporation,  to  restrain  sepa- 
rate actions  begun  by  individual  creditors 
against  several  stockholders,  and  to  bring 
ail  these  claims  into  his  suit  and  have  one 
fund  created  from  the  liabilities  of  those 
several  stockholders  from  which  each  cred- 
itor should  be  paid  according  to  the  mutual 
equities  between  them,  and  this  is  so  al- 
though the  stockholders  are  severally  liable 
by  the  charter. — Pfohl  v.  Simpton  et  oLy  80. 

11.  An  action  to  set  aside  a  judgment  recov- 
ered against  an  insolvent  corporation,  before 
the  appointment  of  a  receiver,  by  collusion 
with  the  officers  of  the  corporation,  may  be 
maintained  by  such  receiver  as  representa- 
tive as  well  of  the  creditors  as  of  the  debtor 
corporation. —  WhUUe^ey  v.  Delancy  et  oL^ 
95. 

13.  The  liability  of  a  trustee  of  a  corporation 
failing  to  make  the  report  required  by  the 
Law  of  1848,  extends  to  failure  to  comply 
with  the  Amendment  of  1858. — Pier  v. 
Oeorge^  128. 

13.  The  assignee  of  a  debt  of  a  corporation 
failing  to  comply  with  the  requirements  of 
these  statutes,  can  maintain  an  action 
against  the  trustees,  personally,  to  recover 
his  debt. — Id. 

14.  Under  a  statute  which  provides  that  when 
the  whole  capital  of  a  corporation  has  not 
been  paid  in,  and  the  capital  paid  is  not  suffi- 
cient to  satisfy  the  claims  of  its  creditors, 
each  stockholder  shall  be  bound  to  pay  on 
each  share  held  by  him  the  sum  necessary 
to  complete  the  amount  of  such  share  as 
fixed  by  the  charter  of  the  company,  or  such 
proportion  thereof  as  shall  be  necessary  to 
satisfy  such  claims,  a  recovery  cannot  be 
had  on  a  single  debt  against  a  single  stock- 
holder; but  there  should  be  a  proceeding 
iu  equity  by  wMoh  the  debts  and  assets  of 
tlie  company  may  be  established,  and  all 
stockholders  who  have  not  paid  in  full 
brought  in  and  made  to  pay  in  ratable  pro- 
portion.— Oriffith  et  al.  v.  Mangam^  146. 

15.  In  an  action  under  such  Statute  the  an- 
swer did  not  set  up  the  non- joinder  of  the 
other  stockholders,  but  evidence  was  given 
on  the  trial,  without  objection,  showing  that 
there  were  other  stockholders.  Held^  Th&t 
the  objection  could  not  be  raised  for  the 
first  time  on  appeal — Id, 

16.  Where  a  personal  liabUity  for  a  debt  owed 
by  a  corporation  is  sought  to  be  enforced 
against  a  stockholder  thereof,  on  the  ground 
that  the  capital  stock  of  the  company  has 
not  been  paid  in»  Held,  That  the  statute 


specifies  that  no  such  liability  exists  unless 
a  suit  for  the  coUeotion  of  the  debt  is  brought 
against  the  company  within  one  year  after 
the  debt  is  due. — The  Birmingham  Nati. 
Bank  v.  Maseer  et  al,,  206. 

17.  Where  the  plaintiff  who  held  a  claim  against 
a  corporation  joined  in  proceedings  to  force 
the  corporation  in  bankruptcy,  and  proved 
his  claim  against  the  same,  £lelds  That  this 
was  not  a  suit  against  the  corporation  under 
the  statute,  and  as  the  plaintiff  elected 
to  take  this  remedy  rather  than  his  rights 
under  the  State  laws,  though  his  right  of 
action  was  suspended  by  these  proceedings, 
he  cannot  take  advantage  of  his  own  act 
to  defeat  the  statute.  Iield  aUo,  That  §  24, 
Laws  of  1848, -Chap.  40,  is  a  positive  require- 
ment constituting  a  condition  precedent  to 
enforcing  a  claim  against  a  stockholder,  and 
that  suit  must  be  brought  as  specified. — Id. 

18.  A  judgment  having  been  recovered  in  an 
action  against  *'  The  Excelsior  Hay  Carrier 
Company,^'  and  execution  thereon  returned 
unsatisfied,  the  judgment  creditor  presented 
a  petition  under  2  R.  B.,  462,  §  36,  for  the 
sequestration  of  the  property  and  the  ap- 
pointment of  a  receiver  of  '*  The  Excelsior 
Hay  Carrier  Company,  of  Rochester,  N. 
T.,'*  upon  whose  treasurer  the  summons  in 

'  the  action  hod  been  served.  The  corpora- 
tion not  appearing,  an  order  was  made  grant- 
ing the  prayer  of  the  petition.  In  an  action 
brought  by  the  receiver  against  a  stock- 
holder of  the  corporHtion,  HeUl^  That  the 
order  could  not  be  af^sailed  collaterally  by 
showing  that  the  facts  stated  in  the  petition 
were  unproved  on  the  hearing,  or  that  they 
had  no  existence  ;  that  the  corporation,  by 
not  appearing  and  pleading  the  misnomer 
in  abatement,  waived  any  objection  on  that 
ground  to  the  validity  of  the  judgment, 
and  that  the  corporation  being  concluded, 
third  persons  are  also  condud^. —  WlUtiU' 
eey  v.  Frantt,  402. 

19.  Each  subscription  to  stock  in  a  corporation 
constitutes  a  separate  and  independent  con- 
tract between  the  subscriber  and  the  com- 
pany, and  in  the  absence  of  proof  it  cannot 
be  presumed  that  one  was  induced  to  sub- 
scribe because  another  has  also  agreed  to  do 
BO.  The  alteration  of  a  subscription  paper 
by  cancelling  one  subscriber's  name  does 
not  per  se  discharge  a  subsequent  subscriber 
from  his  subscription. — Id, 

20.  On  the  appointment  of  a  receiver  of  a 
manufacturing  corporation,  the  corporation 
is  BO  far  dissolved  that  thereafter  there  is  no 
duty  upon  the  trustees  to  make  the  annual 
report.— 77«0  Hugumiat  IftU,  Bk,  v.  Studtoeli 
etal,  448. 

21.  .Corporations  hold  their  possessions,  unless 
it  is  otherwise  dedared  by  statute,  with 
no  other  rights  than  those  accorded  to  ind\- 
yidu&]a,—Suryee  v.  Ths  Maycr^  <tc.,  of  N, 
r.,  449. 

22.  The  liability  of  the  stockholders  in  a  cor- 
poration formed  under  the  Laws  of  1848, 
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for  the  wages  of  serrante,  Ib  statatory,  and 
does  not  arise  oat  of  any  instrument,  al- 
though arising  indirectly  apon  contract.  — 
Dean  t.  WhiUm,  459. 

23.  The  officers  of  ft  corporation  are  the  cus- 
todians of  its  stock  books,  and  it  is  their 
duty  to  see  that  all  transfers  of  shares  are 
properly  made,  either  by  the  stockholders 
themselves  or  persons  having  authority  from 
them. — Western  Union  TeL  Co.  v.  jbaven- 
port,  474. 

24.  To  create  an  estoppel  against  the  true 
owners  of  the  stock  there  must  be  some  act 
or  declaration  indicating  an  authorization 
of  the  use  of  the  names  by  which  the  com- 
pany was  misled,  or  a  subsequent  approval 
of  their  use  by  aooeptanoe  of  the  money  re- 
ceived.— JcL 

25.  A  judgment  against  a  corporation  Is  not 
evidence  against  its  trustees  in  an  action  to 
enforce  their  statutory  liability  for  failure 
to  file  an  annual  report. — LoMe  etoLy.  BiU- 
lard,  515. 

26.  Aliability  for  a  tort  is  not  a  ''  debt**  with- 
in the  meaning  of  this  statute  (3  R  S. ,  735, 
§12),  which  makes  trustees  liable  for  the 
debts  of  the  corporation  upon  failure  to  file 
the  report. — Id. 

27.  Defendant,  while  treasurer  of  the  corpora- 
tion plaintiff,  issued  a  certificate  of  stock, 
which  had  been  signed  in  blank  by  the  presi- 
dent, to  one  M.  in  payment  of  services  al- 
leged to  have  been  performed  by  him,  at 
defendant's  request,  in  procuring  the  pas- 
sage of  the  act  organizing  the  corporation. 
No  bill  was  ever  rendered  for  these  services 
to  the  corporation,  nor  had  its  directors 
ever  passed  upon  the  question.  At  the 
time  the  corporation  was  oiganizcd  de- 
fendant stated  that  there  were  no  debts 
existing  against  it.  This  certificate  was 
afterward  transferred  to  a  bona  fids  pur- 
chaser, who  surrendered  it  and  procured 
a  new  certificate  in  lieu  thereof.  In  an 
action  brought  by  the  corporation  against 
defendant  to  recover  damages  for  fraud  in 
isHuing  the  certificate,  Udd^  That  if  there 
was  any  valid  debt  due  M.  it  was  due  from 
defendant,  and  that  the  issue  of  the  stock 
was  a  wrongful  act  upon  the  part  of  defend- 
ant ;  that  the  stock  having  been  transferred 
to  a  bomt  fide  purchaser,  plaintiff  was  dam- 
aged by  the  fraud  and  was  entitled  to  re- 
cover.— Brooklyn  Crosstourn  BB.  v.  Strong, 
572. 

28.  In  an  action  by  a  corporation  against  one 
who  hod  been  a  director,  for  fraud  in  dispos- 
ing of  its  stock,  the  fact  that  no  suit  was 
brought  against  him  while  he  remained  a 
director  cannot  be  deemed  a  waiver  of  the 
cause  of  action,  and  does  not  estop  plaintiff 
from  bringing  the  action. — Id. 

29.  Where  creditors  of  a  corporation  waive 
their  right  to  stock  in  such  corporation  in 
favor  of  an  officer  thereof,  he,  while  acting 


for  the  corporation,  must  be  held  to  hftve  re- 
oeived  the  waiver  as  its  agent,  and  not  for 
his  individual  benefit.— /d. 

See  BisooNTiHUAiica,  5;  PuEADoiofl^  90; 
Bbmoval  of  Cause,  3. 

COSTS. 

1.  A  defendant  hi  a  Justiee*s  Court  who  ob- 
tains the  disoontinuanoe  of  an  action  in  that 
Court  on  the  ground  that  the  amount  in 
controversy  exoeeds  the  juriadictlon  of  the 
Justice,  cannot  in  the  hi^er  Court  obtain 
ooets  against  plaintiff  on  the  ground  that 
the  Justice's  Court  did  have  jurisdictioiL^ 
Bradner  v.  Howard,  57. 

2.  A  plaintiff  is  not  entitled  to  oosto  on  the 
ground  that  the  title  to  real  estate  came  in 
question,  where  he  has  unnecessarily  framed 
his  complaint  in  such  a  manner  as  to  re- 
quire the  defendant  to  set  up  a  plea  of  title 
together  with  a  denial,  and  t^e  defendant 
has  succeeded  upon  sach  plea. — Learn  v. 
Currier,  866. 

3.  Where,  after  oommenoement  of  an  action, 
one  takes  an  assignment  of  it,  he  is  liable 
for  the  costs,  and  payment  thereof  may  be 
enforced  by  attachment,  as  provided  by 
^    321,  Code  of  Procedure. — Morrison  v. 

Iter,  447. 
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4.  The  attachment  which  issues  is  against  the 
person,  not  against  property,  is  bailable,  and 
is  not  in  the  nature  of  a  ca.  $a.  Upon  its 
return  the  Court  will  inquire  as  to  the  abil- 
ity of  the  debtor  to  pay  the  costs,  or  as  to 
his  refusal  to  apply  his  property  to  that  pur- 
pose. If  it  appear  that  the  debtor  has  no 
property,  he  cannot  be  further  imprisoned, 
—id 

5.  The  plaintiff  in  a  mortgage  foreclosure  by 
action  is  not  entitled  to  extra  allowanoe  of 
costs  under  §  309  of  the  Code  of  Pro- 
cedure and  the  amendment  thereto  of  1870, 
where  no  answer  or  defence  is  interposed. — 
Krum  V.  Steele  et  oL,  472. 

See  Discontinuance,  3,  5. 

COUNTERCLAIM. 

See  CONTBACT,  17 ;  Pleadings,  9, 13 ;  War- 
ranty, 3. 

COUNTY  COURTS. 

1.  The  notice  of  appeal  from  a  justice* s  judg- 
ment specified  as  a  ground  of  error  that  the 
justice  did  not  appear  at  his  office  until  more 
than  an  hour  after  the  time  to  which  the 
cause  was  adjourned,  and  that  he  after- 
wards entered  judgment  against  the  appel- 
lant in  his  absence  and  without  notifying 
him  of  his  readiness  to  proceed  with  the 
triaL  The  original  return  did  not  specify 
at  what  time  the  justice  appeared  at  his 
office.  Udd,  That  the  appellant  was  enti- 
tled to  an  amended  return,  and  that  LIm 
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implioatioxi  in  the  original  refcurn  that  the 
justice  appeared  at  the  proper  time  might 
be  oontroverted  by  affidavits  for  that  par- 
poae.'-FUnt  t.  Qault,  811. 

See  AssiGHMBirrs  fob  Cbbditobs,  6 ;  Costs, 
1,3. 

COUNTY  TEEASURBRS. 

1.  No  aUowance  exceeding  9^,000  con  be 
made  to  County  Treasurers  for  receiving 
and  payhigover  the  State  taxes. — T/ie  P&)ple 
ex  rk,  Lawrence  v.  Supervieoriy  26. 

2.  Section  1  of  Chap.  346,  Laws  of  1855,  is 
modified  and  restricted  by  §  5,  Chap.  S03, 
Laws  of  1863,  although  the  latter  act  con- 
tains no  express  words  of  repeal — Id. 

8.  Where  it  appears  that  a  county  treasurer 
has  faQed  to  pay  over  to  his  successor,  at 
the  expiration  of  his  term,  any  part  of  an 
infant  heir  fund,  an  action  will  lie  upon  his 
official  bond  for  the  amount. — Supermore 
ofTompkine  Co,,  y.  Bristoi  et  oZ.,  216. 

4  An  official  statement  of  a  county  treasurer 
of  the  State  of  a  fund  in  his  hands  is  com- 
petent evidence  against  the  sureties  in  an 
action  brought  upon  his  bond  for  a  failure 
to  pay  over  such  funds.— /d. 

5.  A  statement  rendered  by  him  to  hie  suooes- 
Bor,  of  funds  in  his  hands  while  county 
treasurer,  is  not  evidence  against  the  sure- 
ties where  it  was  made  after  his  term  of 
office  expired. — Id, 

6.  Where  a  treasurer  held  moneys  in  trust  for 
an  infant,  and  the  trust  expired  before  his 
term  ended,  Hdd^  That  his  successor  had 
DO  title  to  such  moneys.  ^Id. 


COVENANTS. 
See  Damages,  2. 

CREDITORS'  BILL. 

1.  The  recovery  of  a  judgment  against  one  of 
a  firm  individually  upon  a  guaranty  of  a 
firm  indebtedness,  and  the  return  of  an 
execution  issued  thereon  unsatisfied,  is  not 
a  compliance  with  the  rule  in  equity  which 
requires  that  before  an  action  in  the  nature 
of  a  creditors'  bill  can  be  sastuined  the  legal 
remedies  against  the  debtor  or  debtors  must 
be  exhausted. — Lewisohn  et  al,  t.  I}reto 
et  al,  491. 

CRIMINAL  LAW. 

1.  A  conviction  for  burglary  with  intent  to 
commit  larceny  is  a  bar  to  a  subsequent 
prosecution  for  the  same  larceny. — State  y. 
de  araffinreid,  10. 

2.  Where  a  prisoner  is  oonTioted  and  sentenced 
to  pay  a  fine,  it  is  within  the  discretion  of 
the  Court  to  commit  him  until  the  fine  is 
paid. — Matter  ofjaekton,  86. 

B.  If  a  question  is  put  to  a  witness  which  is 
collateral  or  irrelevant  to  the  issue,    his  { 


answers  cannot  be  contradicted  by  the  party 
who  asked  the  question,  but  are  conclusive 
against  him.  So  where  a  party  indicted  for 
murder,  who  was  a  witness  on  his  own  behalf, 
testified  on  cross-examination  that  deceased 
was  in  the  habit  of  using  profane  language, 
and  had  called  him  and  his  brother  **  damned 
sons  of  bitches,"  on  the  occasion  of  the 
quarrel  which  resulted  in  his  death,  Held, 
That  the  fact  that  deceased  was  a  profane 
swearer  was  a  purely  collateral  matter,  and 
that  the  answer  was  conclusive  and  could 
not  be  contradicted. — The  Pe^>ple  v.  Bdl,  105. 

4.  The  Act  of  Congress  of  July  17, 1872,  which 
ppehibits  the  issuing,  circulating,  &c.,  of 
obligations  for  a  less  sum  of  money  than  $1, 
intended  to  circulate  as  money,  does  not 
apply  to  an  obligation  payable  in  goods. 
—  U,  8,  V.  Van  Auken,  110. 

6.  An  objection  that  an  indictment  is  defective 
in  omitting  to  state  venue,  and  time  and 
plane,  is  aimed  at  the  form  of  the  indict- 
ment rather  than  the  substance  thereof,  and 
the  objection  must  be  taken  by  demurrer  or 
motion  previous  to  judgment,  or  the  defects 
are  cured  by  the  statute  of  jeofails.  See 
R.  S.,  Vol.  2.  page  728.  §  62,  where  pris- 
oner is  not  prejudiced  by  such  defects. — Case 
T.  The  People,  118. 

6.  It  is  too  late,  after  trial  and  judgment,  to 
assail  an  indictment  on  such  grounds,  unless 
prisoner  is  actually  prejudiced. — Id, 

7.  The  constitutional  provision  in  relation  to 
the  right  of  trial  by  jury  does  not  apply  to 
the  petty  offences  triable  before  a  Court  of 
Special  Sessions. — The  People  exrel,  Murray 
V.  Special  Semans,  179. 

8.  A  warrant  of  commitment  issued  on  convic- 
tion by  an  inferior  Court  which  states  that 
the  prisoner  has  been  *'  duly  convicted  *^  is 
not  sufficient ;  the  preliminary  facts  show- 
ing that  such  conviction  was  regular  must 
be  BtAted.^Matter  of  Travie,  242. 

9.  A  record  of  conviction  under  the  statute  in 
relation  to  disorderly  persons,  which  does 
not  show  the  arraignment  of  the  prisoner, 
her  confession  or  denial  of  the  charge,  the 
examination  of  witnesses  in  her  presence, 
the  nature  and  character  of  the  testimony, 
and  the  circumstances  of  the  offence,  is  ir- 
regular. — Id, 

10.  C.  was  arrested  on  suspicion,  and  on  being 
searched,  wheat  of  the  description  of  certain 
wheat  which  had  been  stolen  was  found  on 
his  person.  He  was  indicted  and  convicted. 
On  the  trial  he  testified  that  a  few  days  be- 
fore his  arrest  he  had  gone  to  D.  with  some 
wheat.  This  testimony  was  stricken  out. 
Held^  "J^or.—Crapo  v.  The  People,  330. 

11.  On  his  cross-examination  the  prisoner  was 
asked  if  he  bad  been  arrested  on  a  charge  of 
bigamy.  Meld,  That  the  question  was  inad- 
missible; that  his  character  could  only  be 
impeached  by  evidence  similar  to  that  re- 
quired to  impeach  the  character  of  any  other 
witness. — id 
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12.  One  tried  under  an  indiotment  andocniTio- 
ted  by  the  yerdiot  of  » juxy,  and  sentenced 
hy  the  Goortf  may  obtain  and  file  a  bill  of 
exoeptiona  and  sue  out  a  writ  of  error  and 
may  move  the  Court,  upon  the  return  of  the 
derk  thereto,  to  review  the  errom  alleged 
by  hirtu—Manke  v.  The  People,  889. 

13.  If  the  errors  alleged  by  him  or  any  of  them 
are  such  as  that  the  matter  contained  in  the 
return  will  necessarily  show  them  if  they 
were  made,  the  writ  of  error  may  not  be 
dismissed  for  the  reason  that  the  return  does 
not  present  a  complete  and  formal  reoord  of 
the  judgment  and  proceedings  of  the  trial 
court.  But  if  errors  are  alleged  which  may 
or  may  not  have  occurred,  and  they  be  not 
shown  by  the  mieitter  in  the  retnm,  the  Court 
may  entertain  a  motion  by  either  party,  or 
may  of  its  own  motion  direct  that  a  writ  of 
certiorari  issue  to  the  trial  court  so  that  all 
that  the  records  of  that  court  contain  re- 
lating to  the  case  may  be  brought  up,  and 
this  may  be  done  either  before  or  after  the 
writ  of  error  has  been  sued  out  or  the  writ 
of  certiorari  is  directed. — Id. 

14.  The  judgment  of  the  General  Term,  dis- 
missing a  writ  of  error  on  the  ground  that 
the  return  did  not  show  any  record  of  final 
judgment  of  the  trial  court,  and  remitting 
the  proceedings  with  directions  to  fix  an- 
other day  for  the  execution  of  seutenoe,  is 
final  and  reviewable  in  the  Court  of  Appeals. 
— /d 

See  Appeal,  10;  Assault  and  Battery, 
4 ;  BuROLART ;  CONSPIRACY ;  Constitu- 
tional Law,  13 ;  Disorderly  Persons,  1; 
False  Pretences,  2;  Habeas  Corpus; 
Insanity,  2  ;  Jurors  ;  Larceny  ;  Mur- 
der ;  Perjury. 


DAMAGES. 

1.  In  an  action  to  recover  damages  for  false 
and  fraudulent  representations,  by  means  of 
which  defendant  induced  plaintiff  to  ex- 
ecute and  deliver  to  him  certain  promissory 
notes,  it  appeared  that  one  of  such  notes 
was  past  due,  and  that  all  were  in  defen- 
dant's hands.  Held,  That  a  charge  that 
plaintiff  was  entitled  to  recover  an  amount 
equal  to  the  face  of  all  the  notes  was  not 
erroneous. — Thayer  v.  Mardey^  44 

2.  In  an  action  upon  a  bond  conditioned  for 
the  performance  of  a  covenant,  the  plaintiff 
is  bound  to  prove  the  actual  damages  sus- 
tained, and  is  entitled  to  recover  such 
amount  as  they  are  shown  to  be  to  the 
amount  of  the  penalty  and  interest,  but  no 
tinore  than  that. — Beere  v.  S/iannon,  154. 

8.  When  a  person  is  employed  on  a  salary  and 
discharged  without  cause  before  the  expira- 
tion of  his  term,  in  an  action  for  damages 
the  measure  of  them  is  from  the  time  of  his 
discharge  until  the  commencement  of  the 
aotion,  if  it  is  before  the  expiration  of  his 
term.—  ToUe  v.  Maten  et  al^  350. 


4.  In  saoh  an  aotion,  where  it  appeared  that 
nothing  had  become  due  plaintiff  juider  his 
agreement  since  his  dischaige  and  before 
the  commencement  of  the  action,  a  vezdiot 
and  judgment  in  his  favor  wa«  reveiBed.— 
Id. 

5.  The  rule  that  special  damages  cannot  be 
recovered  unless  they  are  specially  averred, 
is  one  that  applies  only  where  the  damages 
are  not  such  as  necessarily  arise  from  the 
breach  of  the  contract,  and  not  being  im- 
plied must  be  averred. — Barnard  Y.  Bencind 
et  al. ,  519. 

See  Contract,  10 ;  Demurrage,  2 ;  Nbo- 
LiOKNCE,  10, 1  i ;  Pleadings,  5  ;  Practice, 
7;    Bailroad  Companies,  3,  4,  6;    Bb- 

PLBVIN,  7. 

DECEIT. 
See  Attorneys,  8,  8. 

DECLARATIONS. 

See  Eyidence,  2;   Fraudulent   Gontet- 
ancb,  5  ;  Murder,  1. 

DEDICATION. 

1 .  One  D. ,  who  was  the  owner  of  a  tract  of  land, 
laid  out  a  portion  thereof  in  lots,  blocks,  and 
streets,  and  made  a  map  thereof,  designating 
thereon  a  certain  parcel  as  a  village  park, 
and  made  said  map  a  basis  for  conveying 
lots  thus  laid  out.  After  his  death  his  execu- 
tor made  another  map  upon  which  .two 
other  parcels  were  designated  as  publio 
parks,  and  made  conveyances ,  of  lots  as 
designated  on  said  map.  The  municipal 
authorities  thereafter  assumed  pORsession 
and  control  of  said  parcels  for  public  use, 
and  ornamented  and  improved  the  same.  In 
an  aotion  of  ejectment,  brought  by  a  de» 
scendant  of  D. ,  Held,  That  there  was  a  ded« 
ication  of  these  three  parcels  of  land  to 
publio  use,  and  that  by  the  acceptance 
thereof  by  the  village  authorities  the  same 
became  perfected  and  irrevocable  against 
any  and  all  claim  which  plaintiff  could  make 
affecting  the  easement  to  be  enjoyed  by  the 
public—Dtf  Wit6  V.  Village  of  Ithaea, 
533. 

DEEDS. 

■ 

1.  A  deed  of  lands  from  A.  to  B.  eontained  a 
description  by  courses  and  distances  of  what 
was  supposed  to  be  nine  hundred  and 
twenty-four  acres,  and  reserved  therefrom 
three  hundred  and  twenty  four  acres,  to  be 
tun  off  with  a  line  parallel  to  the  line  of 
certain  other  lands  referred  to.  The  tract 
contained  in  fact  only  four  hundred  and 
eighty-seven  acres.  Hdd^  That  the  true  in- 
tent and  meaning  of  the  deed  was  to  reserve 
the  three  hundred  and  twenty-four  acres, 
and  convey  all  of  the  lot  A.  owned  over  and 
above  that,  whatever  it  might  Xt^^DardoO' 
viae  Y.  Leufit,  188. 
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2.  A.  haying  afterwards  gvren  a  deed  to  0. 
containing  the  same  description,  but  except- 
ing ^*  six  hundred  acres/'  heretofore  convey- 
ed to  B.,  and  referring  to  B/s  deed,  Hdd^ 
That  this  reservation  did  not  help  B.*8  title, 
as  he  was  not  a  party  to  G.'s  deed;  and 
that  the  evident  intent  of  the  deed  was  to 
convey  to  0.  what  had  been  reaervod  in  the 
deed  to  B.,  to  wit,  three  hundred  and  twenty- 
foor  acrejtf. — Id, 

3.  The  easterly  line  of  the  entire  tract  having 
been  in  donbt.  Held,  That  that  was  a  ques- 
tion of  fact  depending  upon  conflicting  evi- 
dence, and  the  decision  on  that  point  in  the 
Court  below  was  final. — Id. 

4.  A  condition  in  a  deed  to  a  religious  corpo- 
ration which  provides  that  the  seats  of  the 
church  to  be  erected  on  the  premises  con- 
veyed should  be  free  for  the  use  of  all  per- 
sons to  occupy  in  the  capacity  of  worsliip, 
but  that  if  the  seats  in  the  church  to  be 
erected  thereon,  or  an^  other  church  there- 
on, shall  be  rented  or  sold,  the  property 
should  revert  to  the  grantor  or  his  heirs,  is 
not  forfeited  by  a  sale  of  the  premises  to  a 
church  of  another  denomination,  or  to  an 
individual,  so  long  as  the  church  is  used  for 
religious  purposes,  and  the  seats  are  not 
rented  or  sold. —  Wooduoarth  v.  Payne,  222. 

5.  The  deed  under  which  one  of  the  appellants 
claimed  described  the  property  as  bounded 
by  several  streets  including  North  18th 
Street,  and  also  conveyed  the  grantor's  in- 
terest in  those  streets  to  the  centre  line 
thereof  respectively,  adding  |'of  which 
streets  North  Idth  Street  has'  not  been 
opened  or  ccfded  to  the  public.''  In  the 
deed  to  another  appellant  one  of  the  lines 
is  ''  the  centre  Une  of  a  parcel  of  land  called 
North  13  th  Street,  althoug'h  not  opened  as  a 
street."  Appellants  claimed  compensation 
for  tbe  land  taken.  The  commissioners 
awarded  nominal  damages  on  the  ground 
that  the  land  had  been  dedicated  or  in  some 
way  appropriated  to  the  use  of  the  public  as 
a  street,  before  appellants  became  the  own- 
ers. Held,  That  the  deeds  contained  a  clear 
recognition  of  the  right  of  the  public  to  the 
strip  of  land  as  a  street,  and  if  it  was  not  in 
fact  a  legal  highway,  the  ontu  was  upon  the 
claimants  to  show  that  it  was  not  in  fact  a 
street  by  dedication  or  otherwise. — In  re 
North  Vdth  Street,  285. 

6.  A.  entered  into  a  parol  agreement  withB., 
by  which  he  agreed  to  sell  B.  several  parcels 
of  land  as  one  farm.  Through  mistake,  one 
parcel  was  omitted  from  the  deed  and  from 
a  mortgage  which  was  given  back  to  A.  by 
B.  This  mortgage  was  assigned  to  C,  and 
was  supposed  at  that  time,  by  all  parties,  to 
cover  the  parcel  in  question.  H^^  That  0. 
wa»  entitled  to  a  reformation  of  the  deed 
and  of  the  mortgagee,  so  as  to  make  them 
include  the  parc^  omitted. — Crippen  v. 
Baumes  et  cU,^  209. 

7.  A  deed,  executed  before  the  Revised  Stat- 
utes, conveyed  premises  to  trustees  for  cer- 


tain uses,  and  then  *'  for  the  further  use 
and  trust  for  M.  B.  and  the  heirs  of  her 
body,  lawfully  begotten."  Held,  Tha,tuTidet 
the  rule  in  Shelley's  case,  M.  R.  took  an 
estate  in  fee  tail,  which  was  turned  into  a 
fee  simple  by  the  operation  of  the-  Statute 
of  17»tf  (1  R.  L.,  42.).^J3eaman  et  aL  v. 
Haroey  et  oL^  418. 

8.  A  remainder,  created  before  the  Revised 
Statutes,  and  limited  upon  the  death  of  one 
without  heirs,  is  void,  because  limited  upon 
an  indefinite  failure  of  issue. — Id* 

See  Cloud  on  Title,  5 ;  Dowbr,  1,  2 ;  Bx- 
BcnTOBS,8;  Fbaudulbnt  Coitveyai^cb, 
4,  7,  9, 11. 

dem;urrage. 

1.  A  complaint  which  avers  that  the  plaintiff 
was  detained  a  certain  number  of  days,  &a , 
by  defendant,  and  sustained  damage  there- 
by to  the  amount  of  $10  per  day,  is  suffi- 
cient to  allow  proof  of  the  special  damage 
claimed. — Ba/mard  v.  Bertnnd  etoL,  619, 

2.  Damages  can  be  recovered  against  a 
freighter  or  consignee  for  unreasonable  de- 
tention of  a  vessel  for  loading  or  unload- 
ing.— Id. 

DEMURRER. 
See  Pleadikos,  7;  Practicb,  1. 


DEPOSITIONS, 

1.  Examination  of  an'  adverse  party  before 
trial,  under  the  Code,  assimilates  to  the  for- 
mer remedy  by  bill  of  discovery,  and,  so  far 
as  it  is  applicable,  the  practice  which  pre- 
vailed in  equity  is  necessarily  the  guide  aa 
to  the  extent  and  nature  of  tho  discovery  to 
which  a  party  is  entitled  by  such  examina- 
tion of  his  adversary.— -Bmndew  Mfg.  Co.  v. 
Bru^iman,  87. 

2.  Such  an  examination  should  not  be  re- 
quired where  it  is  sought  to  compel  defend- 
ants to  disclose  information  connecting  them 
with  the  publication  of  certain  alleged  libel- 
lous matter  for  the  purpose  of  enabling 
plaintiffs  to  draw  their  complaint. — Id. 

8.  The  amendment  of  1878  to  §  870  of  the 
Code  of  Civil  Procedure  only  provides  for 
th^  examination  of  an  expected  party  when 
he  himself  applies  for  it,  and  not  for  the  ex- 
amination of  a  party  not  yet  sued,  at  the  in- 
stance of  another  who  contemplates  a  suit 
against  him. — Application  of  Pavlmier  v. 
Sweeny  et  al^  167. 

4  The  word  "  party,"  as  used  in  §  870  of  the 
Code  of  Civil  Procedure,  means  a  plaintiff 
or  defendant,  and  cannot  be  extended  to 
the  officers,  servants,  agents,  and  employees 
of  the  parties,  whether  such  parties  be  cor- 
porations or  natural  persons. — 77t«  People  v. 
T/ie  Mutual  Qaelight  Co.,  204. 
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5.  The  xlgbt  of  a  party  to  examine  his  adrer- 
aary  under  §  870  of  the  Code  of  Giyil  Pro- 
oedoxe  is  not  abeolate. — Oreer  t.  AJBLen. 
250. 

6.  The  affldavit  upon  which  the  order  for  the 
examination  ia  baaed  ahoald  show  the  facta 
and  otroamatanoes  making  the  teatimonj 
aooght  neceaaaiy  and  material. — Id, 

7.  The  affidavit  ahoold  disoloee  the  natare  and 
cause  of  action. — Id, 

8.  Unless  the  affidavit  upon  which  an  applica- 
tion is  made  for  an  order  for  the  examina- 
tion of  a  party  before  trial  shows  sufficient 
facta,  the  order  should  be  refused. — Id. 

9.  Seryioe  of  an  order  for  examination  under 
g  870  of  the  Code  of  Civil  Procedure,  upon 
a  party  who  has  appeared  as  attorney  in  per- 
son, is  equivalent  to  service  upon  his  attor- 
ney within  the  meaning  of  g  875. — McGregor 
Y.  BaU,  313. 

10.  Payment  of  witness  fees  to  a  party  who  is 
served  with  an  order  for  examination  under 
§  870,  is  necessary  to  constitute  due  service 
of  the  order  so  as  to  entitle  the  moving 
party  to  the  relief  provided  for  in  §  874. — 
Id, 

11.  Where  a  party  has  appeared  by  attorney, 
and  issue  has  been  joined,  the  Code  of  Civil 
Procedure  requires  that  an  order  made  for 
his  examination  before  trial  should,  be  serv- 
ed upon  him  personally  before  he  can  be 
punished  for  disobedience  of  such  order. — 
Tebo  V.  Baker  et  al,,  454. 

12.  Proof  of  service  upon  his  attorney  only  is 
not  sufficient  to  procure  the  punishment  of 
the  disobedient  party. — Id. 

13.  The  granting  of  an  order  under  §g  870, 
&a,  of  the  Code  of  Civil  Procedure,  for  the 
examination  of  a  party  to  an  action  previous 
to  trial,  at  the  instance  of  the  adverse  party, 
is  not  compulsory  in  every  case,  though  the 
application  be  formally  correct.  The  Court 
may  inquire  into  the  facta  to  see  that  the 
law  is  not  being  perverted  to  mischievous 
ends.  Where  the  object  is  to  search  after 
the  adversaries*  evidence,  or  the  names  of 
his  witnesses,  or  for  other  ends  not  within 
the  purpose  of  the  law,  the  application  will 
be  denied,  or  the  order  if  granted  will  be 
vacated. — C/iapin  v.  Thampsoi^  471. 

11  A  statement  in  an  affidavit,  which  \fi  the 
basis  of  an  order  for  examination  of  one  of 
the  parties  to  an  action  before  triid,  ^^  that 
the  testimony  uf  the  defendants  is  material 
and  necessary  to  plaintiff  in  the  prosecution 
of  his  case  herein  '*  .  .  and,  **  tiiat  the 
plaintiff  herein  desires  to  ascertain  hereby 
the  atatua  of  the  defendnnt  M.  as  to  the 
defendant  A.,  and  the  truth  of  the  mattera 
set  forth  in  the  complaint,"  is  not  a  com- 
pliance with  the  provialona  of  the  Code  con- 
cerning such  examination  and  Bule  89  of 
the  Supreme  Court. — S/nffih  v.  MeOovem 
et  al.^  480. 


15.  An  order  granted  for  an  examination 
on  aooh  an  affidavit  wiU  not  stand — Jd, 

DEVI8B. 
Bee  Wills,  11. 

DISCHABOB. 
Bee  EXBCUTION,  3. 

DISOONTINUANCB. 

1.  After  an  order  granting  leave  to  plaintiff  to 
discontinue  upon  payment  of  the  adjusta- 
ble costs,  the  defendant  may  apply  for  and 
obtain  an  order  for  an  extra  allowanoe,  and 
the  plaintiff  must,  if  he  would  discontinue 
under  his  order  granting  leave  to  diacontinua 
upon  payment  of  costs,  also  pay  the  extra 
aUowance.— rAtf  Soeietif  c^theN,  T.  Hotpi- 
tal  V.  Cae,  347. 

2.  But  where  plaintiff  applies  to  the  Court  for 
leave  to  diacontinue,  and  the  Court  grants 
an  order  that  he  may  discontinue  upon 
complying  with  certain  terms,  he  may  dect 
not  to  accept  the  terms  and  not  to  discon- 
tinue.— Id. 

3.  The  defendant  has  no  right,  without  leave 
of  the  Court,  to  enter  up  judgment  against 
plaintiff  for  the  costa  imposed  as  the  terms 
upon  the  compb'anoe  with  which  plaintiff 
might  discontinue,  espedaily  where  plaintiff 
elects  not  to  discontinue. — Id. 

4  Application  to  the  Court  is  neoeaaaiy  for 
leave  to  discontinue.—  Id. 

5.  Where  a  corporation  moves  for  leave  to  dis- 
continue prooeedings  instituted  by  it  to  ac- 
quire title  to  lands,  the  Court  cannot  require 
it,  as  terms  of  disoontinuanoe,  to  pay  the 
owner  more  than  taxable  oosts  and  disburse- 
ments. Other  expenses  and  counsel  fees 
cannot  be  included. — In  reappUeationoftJU 
Wateriey  Water  Works  Go,^  482. 

DtSOBDERLY  PERSONS. 

1.  Where  the  husband,  who  had  no  other  resi- 
dence and  no  means,  offered  to  support  his 
wife  and  children  at  his  father's  house,  oc- 
cupying a  separate  portion  of  such  house, 
which  was  a  large  one,  which  offer  was  re- 
fused by  her  on  the  ground  that  it  was  not 
a  proper  place,  because  her  husband^s  father 
was  intemperate  and  very  abusive,  and 
there  was  no  evidence  that  the  apartments 
were  not  comfortable,  or  the  offered  support 
proper,  or  that  the  wife  was  in  danger  of 
personal  injury  or  apprehended  any,  Hdd^ 
That  the  offer  was  a  sufficient  compliance 
with  the  requirements  of  a  bond  given  by 
him  for  the  support  of  his  family  mider  the 
statute  in  relation  to  disorderly  peeaona. — 
The  People  v.  Pettit  et  oL,  824. 

See  Cbdcinal  Law,  9. 

distribution: 

1.  Second  and  third  oousina  cannot  take  dis- 
tributive shares  when  there  are  first  consim^ 
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The  fiiBt  are  the  next  of  kin  to  the  exoln,- 
rion  of  the  second  and  third,  and  these 
Litter  oannot  take  by  representation,  this 
being  allowed  amonff  oollaterals  only  to 
brothers*  and  sisters  children. — Adee  y. 
Campba,  115. 

DIVOBCB. 

1.  In  an  action  for  limited  divorce  the  com- 
plaint alleged  that  defendant  had  wantonly 
and  malidonsly  chaiged  plaintiff  with  un- 
chastity  and  infidelity ;  that  after  the  birth  of 
a  child  he  had  denied  that  he  was  its  father; 
that  he  had  pointed  a  pistol  at  plaintiff's 
head,  when  axigry,  apparently  with  intent  to 
kill  her,  and  had  oidered  her  out  of  the 
honse,  and  said  he  would  make  it  too  hot  for 
her  and  threatened  to  murder  her.  Hdd, 
That  as  it  could  not  be  determined  as  matter 
of  law  that  plaintiff  might  not  establish  a 
cause  of  action  under  the  complaint,  the 
Court  below  had  power  to  g^rant  ftlimooy. — 
Kennedy  v.  Kennedy,  102. 

2.  The  remedy  to  enforce  the  payment  of  ali- 
mony is  ezdnsiyely  in  the  Court  which 
grants  it. — Ouenther  y.  Jacobs,  158. 

8.  An  action  upon  a  bond  given  to  secure  pay- 
ment of  alimony  cannot  be  brought  in  a 
Court  other  than  that  in  which  the  divorce 
was  granted,  without  leave  of  the  latter 
Court. — Id, 

i.  Where,  in  an  action  for  a  limited  divorce, 
the  Court  denies  the  principal  relief  sought, 
on  the  ground  that  the  evidence  failed  to 
establish  any  of  the  causes  of  action  for 
which  a  separation  could  be  adjudged,  it  can- 
not award  to  plaintiff  the  custody  of  the  chil- 
dren and  make  provision  for  their  mainte- 
nance out  of  the  property  of  defendant. — 
J)avie  V.  Davit,  472. 

6.  Prior  to  the  commencement  of  this  action  de- 
fendant brought  an  action  against  plaintiff, 
and  procured  a  judgment  annulling  their 
marriage  on  the  ground  that  his  first  wife 
was  still  alive.  Held,  That  he  had  the  legal 
right  so  to  do  ;  that  that  judgment  was  the 
act  of  the  law,  and  that  defendant  did  no 
legal  wrong  to  plaintiff  in  procuring  itw — 
Briee  v.  Fries,  584. 

6.  An  action  for  divorce,  being  at  issue,  was 
referred  to  a  referee  to  take  proofs  and  re- 
port the  same  with  his  opinion  thereon  to 
the  Court.  Upon  motion  and  argument 
thereon,  the  Court  set  aside  the  report  and 
gave  judgment  for  the  defendant.  Held, 
Error.  The  issues  should  have  been  tried  by 
the  Court,  the  facts  found,  and  a  case  set- 
tled. As  the  case  stands  now  it  does  not 
appear  that  there  has  been  a  trial  of  the  is- 
sues. ~if€;2r^  V.  Meyer,  685. 

DO  WEB. 

1.  A  release  by  the  wife  of  her  right  of  dower 
in  her  husband's  land  during  his  life  acts  by 
CKtoppel  rather  than  by  grant. — OiiUgan  v. 


2.  Apt  words  only  are  necessary  to  describe 
what  is  released.  The  technical  words 
^'  dower,  or  right  of  dower**  are  not  neces- 
sary.— Id. 

DURESS. 

1.  Depriving  a  party  of  his  free  agency,  and 
subjugating  him  to  the  will  of  another  by 
threats,  is  duress,  and  a  contract  made 
under  such  circumstances  is  void. — Leopold 
V.  Herzig  et  ai.,  438. 

2.  Though  the  contract  be  in  writing  and 
under  seal,  still  parol  evidence  may  be  given 
of  the  facts  oonstituting  such  duress. — Id. 

EASEMENT. 

1.  In  an  action  brought  to  compel  defendants 
to  remove  a  building  so  placed  as  to  close  up 
an  alleyway,  and  to  perpetually  enjoin  them 
from  obstructing  such  alley,  it  was  proved 
and  found  that  plaintiff  and  his  predecessors 
in  title  had  had  exclusive  occupation  and 
use  of  the  alley  for  more  than  twenty  years 
prior  to  its  obstruction  by  defendants ;  that 
such  use  was  known  to  defendants  and  their 
predecessors  in  title,  and  that  during  that 
period  defendants  were  not  in  law  disabled 
from  resisting  the  claim  of  plaintiff  and  his 
g^rantors  to  the  right  of  way.  Held,  That 
the  use  of  the  alleyway  for  so  great  a  length 
of  time  unchallenged  raised  a  presumption 
of  a  grant  of  a  right  commensurable  with 
the  use. —  Ward  v.   Warren  et  al.,  506. 

See  Dedication  ;  Ejectment,  1 ;  License, 
1. 

EJECTMENT. 

1.  Where,  in  an  action  of  ejectment,  it  ap- 
pears that  defendant  has  an  easement  upon 
the  premises;  that  there  has  been  no  unlaw- 
ful entry  by  him,  no  trespass  upon  plaintifTs 
proprietary  rights,  no  unlawful  withholdmg 
of  possession,  a  judgment  in  favor  of  plain- 
tiff for  possession  subject  to  such  easement 
will  not  be  ordered. —-Dd  Witt  v.  VUUige  of 
Ithaca,  533. 

EQUITABLE  ACTION. 

1.  The  supervisors  passed  resolutions  authoriz- 
ing the  County  Treasurer  to  borrow  certain 
moneys  on  the  credit  of  the  county.  The 
treasurer  issued  notes  largely  in  excess  of 
the  amount.  Many  holders  commenced 
actions  thereon.  The  supervisors  then 
brought  this  acticm,  making  all  known  hold- 
ers of  such  notes  parties,  and  alleged  that 
some  of  the  notes  were  valid  and  others 
void ;  and  they  prayed  that  the  piosecution 
of  the  actions  be  enjoined,  that  the  defend- 
ants interplead,  the  valid  notes  be  deter- 
mined, and  the  invalid  ones  surrendered. 
Upon  demurrer.  Held,  lliat  such  an  action 
could  not  be  sustained. — Supermeors  of  /Sar- 
atoga V.  Deyoe  et  al,,  399. 

See  Corporations,  10,  14 ;  Puacticb,  22. 
26,  27,  28. 
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ESTOPPEL. 

1.  In  an  action  against  a  maater  to  recover 
damages  for  injuries  caused  by  the  act  of 
hin  servant  in  negligently  driving  into  plain- 
tifTs  carriage,  the  plaintitf  put  in  evidence 
the  answer,  which  admitted  that  the  driver 
was  in  defendant's  service,  and  alleged  that 
he  wilfully  and  not.  negligently  or  carelessly 
drove  into  phiintifE^s  carriage.  Ildd^  That 
he  was  not  estopped  by  this  admission  of  the 
answer. — Molt  v.  I'he  Contumeri  loe  Co,, 
70. 

2.  An  estoppel  in  pais  is  available,  and  may  be 
urged  against  the  defence  of  usury. — Smyth 
V.  Lombardo  et  (/{.,  333. 

8.  Defendants,  W.  and  B. ,  were  bankers  and 
dealers  in  real  estate,  and  were  jointly  in- 
terested in  certain  property,  upon  which  W. 
executed  a  mortgage  for  $900  to  B.,  for  the 
purpose  of  raising  money  for  the  benefit  of 
both .  Plaintiff,  who  had  been  in  the  habit 
of  transacting  business  with  them,  delivered 
$1,100  to  B..  with  the  request  that  it  be 
used  in  the  purchase  of  a  good  mortgage, 
nothing  being  said  about  any  particidar 
mortgage  or  any  rate  of  discount  B.  after- 
wards delivered  to  plaintiff  an  envelope  con- 
taining said  mortgage,  with  an  assignment 
thereof,  in  which  he  covenanted  that  there 
was  $900  and  interest  due,  and  also  another 
mortgage  for  $200,  and  $83  in  cash.  Noth- 
ing was  said  as  to  the  contents  of  the  en- 
velope, nor  any  agreement  made  as  to  any 
rate  of  discount  on  the  transaction.  B. 
afterwards,  without  the  knowledge  or  con- 
sent of  plaintiff,  entered  the  transaction 
upon  the  books  of  the  firm  as  a  sale  of  a 
bond  and  mortgage  at  a  discount  of  8  per 
cent.  In  an  action  to  foreclose  the  mort- 
gage, W.  alone  defended,  setting  up  usury. 
Jletdf  That  the  transaction  was  equivalent 
to  a  representation  that  the  mortgage  was  a 
good  and  Vfilid  one.  and  that  neither  partner 
could  be  permitted  to  deny  such  representa- 
tion to  plaintiff^s  injury. — Hoeffler  v.  Wes- 
wit  impVd,  427. 

See  Corporations,  9,  24,  28;  Dower,  1; 
Fjrr  Insurance,  9,  12 ;  Fraud,  3  ;  Life 
Insurance,  3,  12 ;  Mortgage,  10,  16,  29  ; 
Municipal  Corporations,  8  ;  New  York 
City,  4 ;  Pledge,  1;  Heplbtin,  8 ;  Usury, 
7. 

EVIDENCE. 

t.  Parol  evidence  is  competent  to  vary  and  ex- 
plain the  terms  of  a  written  contract  when 
it  shows  that  when  such  contract  was  ex- 
ecuted by  the  parties  they  entirely  mis- 
apprehended its  mesining,  and  intended  to 
execute  a  -different  contract, — Meyer  y. 
Lathrop^  49. 

Z,  The  declarations  of  A. .  to  whom  B.  has  been 
referred  for  information  as  to  particular 
facts  by  C,  are  coriipptent  evidence  against 
C— Lambert  v.  The  Peo2)le,  Ul. 


3.  In  an  action  against  a  firm,  where  one  of 
the  partners  has  died  and  his  execntors  have 
been  substituted  in  his  place  before  trial, 
the  plaintiff  is  incompetent  to  testify  as  to 
transactions  with  the  firm  occurring  dnrzDg 
the  lifetime  of  the  deceased  partner,  al- 
though the  latter  may  not  have  penaonally 
participated  therein. — Brady  v.  Meed  et  aL, 
112. 

4.  Parol  evidence  is  admissible  to  show  thai 
one  joint  owner  of  a  vessel  ovms  a  larger 
share  than  appears  from  the  rc^f^try  of  the 
vessel  or  the  bill  of  sale. —  WJdtcn  et  aL  y. 
Spring,  124. 

5.  The  testimony  of  a  witness,  interested  in 
the  event  of  the  action,  as  to  personal  com- 
munications  with  a  deceased  person,  is  inad- 
missible under  §  399  of  the  Code  of  Prooed- 
nre,  though  his  interest  be  adverse  to  that 
of  the  party  calling  him. — Qifford  y,  Sac^ 
keU,  149. 

6.  The  recorded  statements  of  plaintiff*  oon- 
tained  in  entries  in  plaintiff^s  books,  made 
by  plaintilTs  direction,  the  derk  making 
them  knowing  nothing  of  the  transaction, 
cannot  be  read  in  plaintifTs  favor. — Peek  it 
al  y.  Von  Kdier,  232. 

7.  Such  entries  are  not  sufficiently  authenti- 
cated to  be  evidence  of  the  facts  appearing 
by  them,  and  cannot  be  properly  considered 
as  independent  evidence  for  any  porpose  in 
plaintiffs  favor. — Id 

8.  Where,  upon  cross-examination  of  a  witness, 
a  portion  of  a  conversation  is  brought  out,  it 
is  proper  to  admit  evidence  of  the  whole  of 
such  conversation. —  WaUh  et  al.  v.  Porter^ 
field,  260. 

9.  Evidence  outside  of  the  issues  raised  by  the 
pleadings  is  immaterial,  and  should  be  eiLr 
eluded.— &A«Wdr  et  al,  y.  Corby,  271. 

10.  R.  asked  K.,  an  attorney,  how  far  a  third 
party  would  be  liable  for  false  representa- 
tions upon  a  sale  of  lands,  without  stating 
explicitly  that  he  was  the  third  party.  K. 
had  no  general  retainer  from  R.,  and  was 
never  engaged  by  him  in  this  action,  but 
had  at  various  times  done  business  for  him. 
Heid,  That  the  conversation  was  privileged 
and  inadmissible  in  an  action  ag^nst  R.  for 
such  false  representations. — Bacons,  FriabU 
e€  al,,  297. 

11.  It  is  competent  for  the  Court  to  strike  out 
evidence  of  one  of  plaintiff'a  witnesses  on 
plaintilTs  motion.— J^i^^m  v.    GauU,  356. 

12.  It  is  incompetent  for  a  party  to  show  that 
a  witness  entertains  unfriendly  feelings  to- 
ward him  unless  such  feeling  is  shown  to 
exist  at  the  trial,  or  his  answer  so  recently 
that  it  can  be  assumed  to  oontinue. — Id, 

13.  Evidence  of  doctors  who  had  attended  the 
insured  and  his  mother,  tending  to  show 
that  the  answers  in  the  application  relative 
t>.)  the  disease  of  which  she  died,  and  his 
own  previous  health,  were  untrue,  where  the 
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knowledge  of  the  witnesses  had  been  ob- 
tained while  yisiting  the  mother  and  son  as 
physicians,  is  inadmissible. — Orattan  v.  The 
JUational  Ufe  In:  Co,  ofU.&A.,^S^ 

14.  Lfttters  of  such  doctors  upon  the  subject 
of  their  proposed  examination  are  inadmis- 
sible, although  they  were  written  to  the 
plaintiff  and  delivered  to  the  agent  of  de- 
fendant— Id. 

15.  Under  an  allegation  of  performance,  evi- 
dence of  waiver  is  not  admissible. — Edmiji- 
iter  V.  Cochrane^  804. 

16.  Although  an  amendment  would  have  been 
allowed  at  the  trial  to  conform  to  the  evi- 
dence, where  it  is  admitted  subject  to  ob- 
jection and  no  amendment  asked  for  or 
made  it  is  sufficient  to  reverse  the  judg- 
ment.— Id, 

17.  When  documentary  evidence  ^ay  be  re- 
ceived in  a  Court  upon  the  argument  of  the 
appeal,  although  not  offered  on  the  trial  in 
the  Court  below. — LL 

18.  Admissions  of  an  agent  are  not  evidence 
against  the  principal,  unless  they  modify 
the  contract  or  characterize  the  act  which* 
the  agent  is  doing  for  the  principaL  To  be 
a  part  of  the  res  gestce^  the  adnassions  must 
be  a  part  of  or  connected  with  some  trans- 
action then  being  done  by  the  agent  for  the 
principal. — Uyd^n  v.  Cushman,  417. 

19.  In  an  action  on  a  note  for  1 1,000,  alleged 
to  have  been  given  by  S  ,  defendant's  intes- 
tate, the  defeuce  was  that  the  signature  was 
a  forgery.  Upon  the  trial,  evidence  was  re- 
ceived that  S.  had  stated  soon  after  the 
date  of  the  note  that  he  had  borrowed 
$1,000  of  plaintiff  and  given  his  note  for  it, 
Jleld,  That  the  evidence  was  admissible. — 
Biirdin  v.  StcveMon,  469. 

20.  A  witness  who  bad  testified  that  he  saw 
S.  subscribe  his  name  to  various  papers 
passing  between  them,  stated  that  they 
were  reoeipts,  notes,  and  settlements.  Udd^ 
That  the  evidence  was  proper;  that  upon 
the  point  of  his  knowledge  of  the  hand- 
writing of  S.  the  witness  could  be  asked  the 
nature  of  the  signatures  he  had  seen. — Id, 

21.  Great  latitude  should  be  allowed  in  the 
examination  of  witnesses  whose  evidence  is 
conflicting,  especially  so  where  the  issue  in- 
volved is  to  be  determined  npon  the  evi- 
dence of  two  witnesses. — MarshcUl  et  oL  t, 
Daviea  et  al,  546. 

22.  On  a  question  as  to  whether  the  defendant 
had  notice  of  a  dangerous  trench  dug  in, 
one  of  its  streets  for  the  purpose  of  making 
a  connection  of  water-pipes  from  an  adjoin- 
ing house  with  the  water-main  in  the 
street,  by  driving  into  which  trench  plain- 
tiff was  injured,  lie  d^  That  permits  gfiven 
by  the  Superintendent  of  the  City  Water 
Works  to  make  the  connection  are  admissi- 
ble in  evidence  as  facts  requiring  defendant 
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to  take  notice  of  wh^t  was  done  under  its 
authority  likely  to  become  dangerous. — 
Clute  V.   City  of  Albany,  565. 

23.  The  fact  that  officers  and  servants  of  de- 
fendant tapped  the  water-main  to  make  the 
connection,  tended  to  show  knowledge  in  or 
notice  to  defendant  of  the  existence  and 
condition  of  the  trench,  and  a  refusal  by  the 
judge  to  charge  to  the  contrary  was  correct. 
—Jd, 

See  Animals,  1;  Assault  and  Battery,  I4 
Cloud  on  Titlk,  5 ;  Conspihacy  ;  Cor- 
porations, 6;  County  Tkeasukkub,  4,  5  ; 
Criminal  Law,  10,  11;  Duress,  2;  Ex- 
perts ;  False  Pretences,  1 ;  Fraud, 
4;  Fraudulent  Conveyance,  5;  Gift, 
1 ;  Insanity,  1 ;  Larceny,  8  ;  Life  Insur- 
ance, 19;  Municipal  Corporations,  10; 
Murder,  1 ;  Neqlioence,  9 ;  Neootiablb 
Paper,  7,  8,  14,  24;  Pleadings,  17; 
Railroad  Companies,  6 ;  Services,  2,  5, 
6 ;  Sheriffs,  3 ;  Torts,  2,  Trespass,  2. 

'  EXAMINATION  OF  PARTY. 
See  DBPOsmoNS. 

EXCISE. 

1.  Doing  or  omitting  to  do  a  thing  knowingly 
and  wilfully,  implies  not  only  a  knowledgpe 
of  the  thiug,  but  a  determination  with  a  bad 
intent,  to  do  it  or  omit  doing  it.  — Fdton  et 
al  v.  U.  S,,  173. 

2.  The  object  of  the  Act  of  Congress  of  1868, 
imposing  taxes  on  distilled  spirits,  in  all  its 
stringent  provif^ions,  is  to  prevent  fraud 
upon  the  revenue  and  to  secure  the  tax  lev- 
ied.—id 

3.  Distillers  are  presumed  to  be  acquainted 
with  the  utensils  and  machinery  use  i  in  their 
business,  and  with  their  character  and  capa- 
cities. But  the  law  does  not  attach  culpa- 
bility and  impose  punishment  where  there  is 
no  intention  to  evade  its  provisions,  and  the 
usual  means  to  comply  with  them  are  adopt- 
ed.—/dL 

4.  All  that  the  law  requires  or  can  require  of 
them  to  avoid  its  penalties,  is  to  use  in 
good  faith  the  ordinary  means — by  the  em- 
ployment of  skilled  artisans  and  competent 
inspector^^to  secure  utensils  and  machinery 
which  will  accomplish  the  end  desired.  If 
defects  should  then  exist,  and  the  end  sought 
not  be  attained,  or  defects  in  the  utensils  or 
machinery  not  then  open  to  observation 
should  subsequently  be  discovered,  the  par- 
ties are  not  chargeable  with  ''knowingly  and 
wilfully"  omitting  to  do  what  is  required  of 
them. — Id. 

See  Indictment,  2. 

EXECUTION. 

1.  Leave  to  issue  execution  after  five  years 
may  be  granted  to  the  personal  representa- 
tives of  the  judgment  creditor  upon  motion. 
— Mereness  v.  Brenon^  24. 
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2.  An  affidavit  that  the  judgment  debtor  was 
not  served  with  process  in  the  original  ac- 
tion is  of  no  avail  on  an  application  for  leave 
to  issae  exeoation  on  the  judgment  recov- 
ered in  said  action. — Id. 

8*  The  fact  that  the  debt  on  which  the  judg- 
ment was  recovered  was  fraudulently  con- 
tracted is  no  ground  for  refusing  a  discharge 
to  the  judgment  debtor  under  the  Fourteen 
Days  Act  (3  R.  8.,  26,  §  S).^J^rk$  v.  An- 
drews, 276. 

See  Chattel  Mortoaob,  2;  Exemption; 
Judgment,  2  j  Pabtnebship,  1 ;  Hecobd, 
2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  omission  of  the  word  '*  as  "  in  the  title 
of  an  action  brought  by  an  executor,  will 
not,  where  no  objection  has  been  made  in 
the  Court  below  to  the  form  in  which  the 
action  was  brought,  prevent  him  from  re- 
covering therein,  or  make  the  addition  of  the 
title  to  his  nime  but  a  descriptio  persaruB. 
— Beers  v.  8/uinnon,  154. 

2.  Where  a  claim  was  presented  to  an  execu- 
tor, which  was  rejected  by  him,  and  a  ref- 
erence was  made  by  mutual  oonsent.  Held, 
That  it  was  not  necessaiy  on  the  reference 
to  prove  a  formal  demand  of  payment  before 
the  beginning  of  the  action. — Parke  v. 
WaUetaLy  179. 

8.  An  executor  who  indorses  and  transfers  an 
overdue  note  on  account  of  a  debt  owing  by 
him  is  not  absolved  by  such  transfer  from 
his  liability,  in  the  absence  of  any  agr«^e- 
ment  to  the  contrary. — Oreen  v.  Green,  195. 

4.  Executors  and  administrators  have  a  right 
to  submit  disputed  claims  to  arbitration. — 

Wood  V.  TunnieUffet  al.,  226. 

5.  Executors  who  have  covenanted  to  abide 
by  and  perform  an  award  are  personally 
bound  by  an  award  made,  although  in  form 
they  covenanted  as  executors,  unless  from 
the  other  parts  of  the  submission  it  appears 
that  they  intended  to  bind  themselves  onl^ 
to  pay  out  of  the  assets  in  due  course  of  ad- 
ministration. —/A 

6.  Where  the  parties  have  prooeeded  with  the 
arbitration  without  objection  after  the  time 
fixed  in  the  submission  for  making  the 
award,  they  will  be  deemed  to  have  waived 
the  stipulation  aa  to  tim :. — Id, 

7.  An  award  made  against  an  pR^ate  under  a 
submission  by  executors  or  administrators 
will  ascertain  and  liquidate  the  claim  sub- 
mitted, but  will  confer  no  right  of  priority 
of  payment  out  of  tli^e  assets  as  against  other 
creditors.  — Id, 

8.  Where,  by  the  terms  of  a  will,  the  executor 
is  empowered  *^  during  the  minority  '*  of  the 
devisees  of  an  interest  in  real  estate  to  6ell 
jointly  with  the  other  ownexa,  a  conveyance 
by  him  alone  of  ''  all  the  right,  title,  inter- 
est and  estate  iu  me  vested  as  executor/* 


made  after  one  of  the  devisees  came  of  age, 
is  not  a  proper  execution  of  such  power. — 
Prentiee  et  ai.  v.  Janseen  etal,  31b. 

9.  Executors  and  administrators  cannot  incur 
debts  against  the  estate  they  represent, 
save  in  cases  where  the  incurring  of  some 
expense  is  absolutely  necessary  for  the  pre- 
servation of  the  property  or  fund  held  or 
claimed  by  them  in  their  representative  ca- 
pacity.—  Van  Zfxndt  v.  Myers,  390. 

10.  Defendant,  three  years  after  the  death  of 
his  testatrix,  purchased  horses  of  plaintiff, 
representing  at  the  time  that  he  purchased 
them  for  the  estate,  to  work  on  the  turn. 
and  stone  quarry  thereon,  and  that  the  es- 
tate was  good  and  would  be  holden  for  pay- 
ment. Plaintiff  sold  the  horses  on  the  faith 
of  these  representations,  and  reoeivf^d,  as  the 
obligations  of  the  estate,  notes  signed  by  de- 
fendant as  executor.  In  an  action  on  the 
notes,  lltM,,  That  the  notes  were  against  the 
defendant  personally,  and  not  as  executor ; 
that  they  did  not  satisfy  the  debt,  but  in  case 
of  their  non-payment  plaintiff  might,  on 
surrendering  them,  resort  to  the  original  in- 
debtedness, and  that  the  contract  of  purw 
chase  was  made  by  the  defendant  person- 
ally, and  did  not  bind  the  estate  or  create  a 
charge  on  the  assets  in  his  hands. — Id, 

11.  An  executor  cannot  maintain  an  action 
against  a  oo-executor  to  foreclose,  for  non- 
payment of  interest,  a  mortgage  given  by 
such  co-executor  to  their  testator  in  his 
lifetime.  Such  interest  is  an  asset  yjl  the 
hands  of  the  co-executor  to  be  aooouuted  for 
by  him. —  Vroofman  et  al.  v.  Btifneon  et  eU^ 
468. 

12.  Executors  are  liable  only  in  their  repre- 
sentative capacity  for  rent  in  arrears  iu  the 
testator's  lifetime.  They  are  in  genera 
personally  responsible  for  rent  accruing 
subsequent  to  the  death  of  the  testator. — 
Howard  v.  Hetnerse/iit,  478. 

13.  The  defendant's  husband  died,  leaving 
her  all  his  estate,  real  and  penonaL.  and 
nominating  her  sole  executrix.  At  the  time 
of  his  death  he  held  the  lease  of  certain 
premises  occupied  by  him  and  owned  by  the 
plaintiff.  Aft^r  her  husband's  death  the 
defendant  continued  in  occupation  up  to 
the  end  of  the  term.  Held,  in  an  action 
brought  against  the  defendant  personally 
for  the  rent  due  on  said  lease,  that  she  waa 
liable  therefor.  That  defendant's  actf 
showed  an  election  to  hold  the  premises  at 
legatee,  and  not  as  executrix.  Such  elec 
tion  vested  the  title  in  her,  and  her  liability 
for  the  rent  duly  foUowed.-  Id, 

See  Evtdknce,  3,  5.  19;  Exbcvtiob,  !• 
Pamtition,  2;  Pbacticb,  14;  SKX-orF,  2, 
SuuBTTBHiP,  4 ;  Witness,  1,  2. 

EXEMPTION. 

1.  Under  a  statute  exempting  from  execution 
"one  yoke  of  oxen,  or  two  horses  in  lieu 
thereof,  used    by  the  debtor  in  obtaining 
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the  support  of  his  family,**  the  ocmdition  is 
aofiwexed  when  the  team  is  hired  to  others 
for  compenfiation.  whioh  oompensatilon  goes 
into  the  general  fund  to  support  the  fam- 
ily, as  well  as  where  tlie  clebtor  himself 
goes  with  the  team  as  its  driver  and  adds 
the  earning  of  his  labor  to  that  of  the  team. 
—  Washburn  v.  Ooodheart^  86. 

8.  An  agreement  by  the  debtor  to  turn  exempt 
property  over  to  one  creditor  is  no  waiver  of 
his  right  as  to  others. — Id, 

EXPERTS. 

1.  Whether  the  testimony  of  experts  is  neces> 
sary,  and  should  be  oontroUing,  must  de- 
pend somewhat  on  the  facts  in  each  case. — 
Oornith  v.  The  Farm  BuikUngs  Fire  Ins. 

EXTRA  ALLOWANCE. 
Bee  GosTS^  5;  Discqntinuancb,  1,  5. 

FACTORS. 

1.  Where  parties  oonsigned  goods  to  be  sold 
under  a  def  credere  commission,  and  the 
goods  so  consign^ed  being  subsequently  sold, 
and  the  proceeds  from  such  goods  traced, 
2£eid,  The  consignor  is  entitled  to  such  pro- 
ceeds. Hdd  aio^  That,  between  persons 
so  consigning  gfoods  and  those  holding  them 
under  such  a  commission,  the  fiduciary  rela- 
tion of  prindpal  and  agent  exists;  that  the 
general  property  in  the  goods  remains  in  the 
consignor,  and  that  he  may  reclaim  the  goods 
at  any  time  by  paying  the  factor's  advances 
and  commissions. — TJie  C(mverseoiUe  Co,  v. 
The  Cluimbersbury  Woden  Co.  et  tU,,  307. 

2.  Defendants  sold  goods,  consigned  to  them 
at  a  fixed  price,  to  one  C.,  and  the  sale  was 
by  sample.  They  accounted  to  plaintiff  for 
the  sale.  Thereafter  C.  returned  the  goods 
to  them,  as  not  equal  to  the  sample.  The 
defendants  received  the  goods,  sold  them  at 
the  best  price  they  could  get,  and  withheld 
their  loss  from  the  avails  of  a  subsequent 
consignment  made  by  plaintiff.  Held^  That 
even  assuming  that  the  failure  to  equal  the 
sample  was  the  fault  of  plaintiff,  the  defend- 
ants roust  bear  the  loss,  having,  without 
notifying  plaintiff,  sold  the  goods  at  a  price 
less  than  that  named  in  their  instructions.— 
MaxweU  v.  Ammidown  et  al^  235. 

FALSE  PRETENCES. 

1.  The  prisoners  were  indicted  for  obtaining 
goods  by  false 'pretences  made  on  January, 
1876.  Evidence,  against  objection,  was  ad- 
mitted of  prisoners*  statements  as  to  their 
pecuniary  responsibility,  subsequently  in 
March,  1876,  to  another  person,  for  the  pur- 
pose of  blowing  knowledge  of  the  false 
statements  made  in  January  previous.  Held, 
Error.  The  evidence  of  statements  in 
March  were  dscounected  with  the  crime 
charged  in  the  indictment,  and  was  too  re- 
mote to  be  regarded  as  bearing  upon  the 


question  whether  the  prisonera  knew  at  the 
time  they  made  the  written  statement  in 
January  that  it  was  false.  The  evidence 
prejudiced  the  prisoners  and  was  incompe- 
tbnt.'^S/itdman  ei  oL  y.  The  People^  116. 

2.  The  plaintiff  in  error  called  upon  a  firm  of 
dry  goods  merchants  to  purchase  goods,  and 
being  questioned  with  reference  to  his  peou- 
nisry  responsibility,  represented  to  one  of 
the  firm  that  he  commenced  business  with 
$30,000  capital ;  that  his  capital  was  unim- 
paired; that  he  did  not  owe  at  the  time 
more  than  $35,000.  The  goods  were  sold 
plaintiff  in  error  upon  such  statement.  As 
a  matter  of  fact  the  evidence  in  behalf  of 
the  people  showed  that  at  the  time  of  the 
purchase  of  the  goods  the  plaintiff  in  error 
owed  about  $96,000,  and  that  he  failed  less 
than  three  months  afterwards,  owing  $150,- 
000,  and  his  assets  amounted  to  about  $30,- 
000.  Held^  That  the  evidence  was  sufficient 
to  sustain  the  conviction  of  the  crime  of  ob- 
taining goods  by  false  pretences. — Abbott  v. 
J/w  reopU,  287. 

FALSE  REPRESENTATIONS. 

1.  Plaintiff  was  induced  to  invest  $5,000  in 
the  formation  of  a  corporation  for  the  pur- 
pose of  operating  an  oil-well  by  the  fraudu- 
lent representations  of  defendant  as  to  the 
cost  of  the  property  of  such  corporation. 
She  received  1,000  shares  of  the  stock,  at  $5 
per  share:  whereas,  if  the  stock  had  been 
issued  to  iter  according  to  the  actual  price 
paid  for  the  property,  she  would  have  re- 
ceived 1,960  BhBxes.  Ileid^  that  she  was  en- 
titled to  recover  the  entire  amount  of  her 
loss  arising  out  of  her  deficiency,  and  that 
the  fact  that  she  retained  her  stock  until  it 
became  worthless  did  not  affect  her  right  to 
recover. — Cowles  v.  Watson^  65. 

2.  A  finding  by  a  jury  that  representations 
made  by  the  defendants  to  plaintiff  to  induce 
him  to  sell  his  property,  and  tal^e  in  part 
payment  a  mortgage  on  a  certain  farm,  were 
false  and  fraudulent  on  the  part  of  each  de- 
fendant, is  conclusive  upon  the  facts,  when 
plaintiff  had  no  knowledge  of  the  farm  ex- 
cept from  defendants*  statements,  and  when 
he  relied  upon  such  statements  and  would 
not  otherwise  have  made  the  arrangement. 
— Bacon  v.  Frisbie  et  aL ,  152. 

8.  Opinions  of  value,  though  false,  are  not  usu- 
ally recognized  as  evidence  of  fraud,  but  it 
is  not  always  so.  If  defendants  made  false 
representations  as  to  the  market  value  of 
the  farm,  knowing  the  plaintiff  had  not  seen 
it,  and  induced  him  not  to  examine  it  for 
himself,  but  to  rely  upon  their  statements,  it 

•  would  be  fraud. — /dL 

See  DAHAOB8,  1 ;  Eyidbkcb,  10. 


FEDERAL  COURTS. 
i  See  Injunction,  1 ;  Jurisdiction,  1,  2,  0. 
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FIRE  INSURANCE. 

1.  The  policy  in  question  was  npon  real  and 
personal  property,  and  provided  that  it 
ahbuld  be  void  in  case  the  property  covered 
by  it  should  be  mortgaged.  In  the  policy 
the  real  and  personal  property  were  separ- 
ately named  and  valued.  Hdd,  That  the 
contract  was  severable,  and  that  the  exist- 
eooe  of  a  mortgage  upon  the  real  estate 
would  not  render  the  policy  void  as  to  the 
personal  property. — Merrill  v.  The  Agricul- 
tural Lis.  Co.y  69. 

2.  In  answer  to  a  question  in  the  application 
as  to  ihe  nature  of  her  title  to  the  property, 
the  iuKored  answered  **  Deed."  He/d,  That 
the  fact  that  she  did  not  possess  a  freehold 
estate  was  not  a  breach  of  warranty  that 
she  had  title  by  deed. — Id, 

8.  Plaintiff  warranted  that  there  was  no  in- 
cumbrance on  the  premises.  Certain  mort- 
gages executed  by  her  had  been  foreclosed, 
and  the  judgment  thereon  iMud  in  full,  but 
not  discharged  of  record  at  the  time  of  the 
insurance.  Held^  That  the  mortgages  did 
not  exist  as  incumbrances,  and  that  there 
was  no  breach  of  the  warranty. — Id. 

i.  The  policy  ^  tnit  contained  a  clause  per- 
mitting other  insurance,  but  provided  that 
in  such  cases  the  company  should  be  liable 
for  no  greater  proportion  of  the  loss  than 
the  sum  insured  by  such  policy  bore  to  the 
whole  amount  insured.  The  pplicy  was  as- 
signed to  plaintiffs  as  collateral  to  a  mort- 
gage held  by  them.  The  company  at 
plaintiff's  request  indorsed  upon  the  policy 
a  clause  making  the  loss,  if  any,  payable  to 
plaintiffs  as  mortgagees,  and  at  the  same 
time  annexed  to  the  policy  a  clause  pro- 
viding that  *^  this  insurance,  as  to  the  in- 
terest of  the  mortgagees  only  therein'* 
should  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the 
property  insured,  or  by  the  occupation  of 
the  premises  for  purposes  more  hazardous 
than  were  permitted  by  the  policy.  It  also 
provided  that  whenever  the  company  should 
pay  any  sum  for  loss  to  the  mortgagee,  and 
should  claim  that  as  to  the  mortgagor  or 
owner  there  existed  no  liability,  the  com- 
pany should  be  subrogated  to  the  rights  of 
the  mortgagee  to  the  extent  of  such  pay- 
ment. The  buildings  were  destroyed,  and 
it  was  found  that  the  mortgagor  had  other 
insurance.  Hdd^  That  the  company  was 
liable  for  the  whole  amount  of  the  policy  ; 
that  by  the  mortgage  clause  a  new  contract 
was  created  with  the  mortgagees  which  had 
no  relation  to  the  application  of  the  con- 
dition as  to  other  insurance ;  that  the  ad- 
dition of  the  provision  as  to  subrogation 
did  not  impair  or  nullify  the  previous  pro- 
vision in  the  mortgage  clause  which  author- 
izes the  conclusion  that  the  interest  of  the 
mortgagees  was  intendj^d  to  be  insured. — 
HiutinyH  et  at.  v.  The  Weetcfiester  Fifre  Ins. 
Co.,  OJ. 


5.  Certain  premiaea  insured  by 
haying  been  destroyed  through  the  negli- 
gence of  defendant,  the  owner  received 
from  defendant  a  certain  sum,  and  deliv- 
ered to  him  a  receipt  in  full  and  discharge 
for  all  his  loss  and  damage,  reserving,  how- 
ever, the  right  to  enforoe  his  claim  against 
plaintiff  for  the  insuranca  He  subsequeot- 
ly  recovered  a  judgment  against  plaintiff 
on  the  policy,  which  was  paid.  Hdd.  That 
plaintiff  was  subrogated  to  the  rights  and 
remedies  of  the  af^ured,  and  was  entitled 
to  recover  the  amount  paid  on  the  jndgmoit, 
and  that  the  action  was  properly  brought 
in  the  name  of  plaintiff. — The  Oann.  Firs 
Ins.  Co.  V.  The  Erie  H.  Co.,  143. 

6.  When,  notwithstanding  a  dauae  in  a  poli^ 
prohibiting  other  insurance,  a  company  is- 
sues such  .policy  through  its  agent,  who  was 
informed  of  other  prior  insurance,and  agreed 
to  insure  in  addition  thereto  to  one  ignorant 
of  such  condition,  it  is  held  to  waive  said 
clause  and  to  be  liable. — Me  Cade  v.  1%$ 
Farm  Bdgs.  Fire  Ins.  Go,,  162. 

7.  Defendants,  by  issuing  the  policy,  tatiiied 
their  agent's  act. — Id. 

8.  Notice  to  the  agent  in  such  a  case  mmA 
be  regarded  as  like  notice  to  the  principal. 

9.  Defendants  were  estopped  since  such  ao- 
tion  induced  plaintiff  to  forego  a  formal 
compliance  with  such  clause. — Id. 

10.  A  clause  in  a  policy  of  insurance  made  the 
same  voidable  provided  other  insurance  was 
procured  thereon  without  the  company's 
consent,  either  endorsed  on  the  policy  or 
given  in  writing.  An  agent  of  the  company 
negotiating  for  insurance  therein,  had  notice 
that  plaintiff  intended  to  procure  other  in- 
surance, and  on  that  understanding  insured 
plaintiff.  Held^  That  a  policy  issued  under 
the  circumstances  is  still  in  force  against  the 
company,  even  if  such  other  insurance  in 
accordance  with  notice  is  procured  without 
compliance  with  such  clause,  provided  the 
authority  of  the  agent  to  make  a  waiver  of 
such  clause  can  be  inferred. — McCabe  t. 
The  Dutchess  Co.  Mutual  Ins,  Co.,  22a 

11.  The  fact  that  three  years  elapsed  between 
the  first  and  second  insurances  is  immater- 
ial.— Id. 

12.  Provided  the  agent  acted  with  authority, 
the  consent  operated  as  a  waiver  or  an  es- 
toppel in  pais. — Id. 

13.  Where,  upon  an  application  for  insurance 
upon  premises,  iftc. ,  used  as  a  store  and  a 
dwelling,  a  fire  insurance  company  issues  its 
policy  in  which  the  premises  are  described 
as  a  dwelling,  the  company  cannot  derive 
any  advantage,  in  an  action  upon  the  poUcy, 
fiom  this  misdescription. — Rkifiardson  v.  The 

Westchester  Fire  Ins.  Co.,  233. 

14.  In  an  action  upon  a  fire  insurance  policy, 
which  provides  that  the  policy  shall  be  void 
if  che  insured  have  or  thereafter  make  other 
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inanranoe  on  the  property  iDsared  or  any 
part  thereof  without  the  coneent  of  the  com- 
pany written  thereon,  the  company  iasning 
the  policy  with  notice  of  other  insarance 
upon  the  property,  without  making  the  re- 
quired indorsement,  will  be  deemed  to  have 
waived  that  condition  of  the  policy,  and 
cannot  take  advantage  of  such  omiBsion  to 
make  the  required  indorsement  ae  a  defence. 
— /d. 

15.  Where  a  policy  of  insurance  was  effected 
by  an  agent  who  gave  a  false  impression  by 
simply  expressing  an  honest  opinion,  Held, 
That  if  the  agent  had  made  a  positive  state- 
ment it  would  have  bound  his  principal  and 
avoided  the  contract,  but  that  the  mere  ex- 
pression of  an  honest  opinion  did  not  make 
the  contract  fraudulent,  though,  as  a  matter 
of  fact,  the  principal  of  the  agent  knew 
the  matter  to  be  otherwise  ;  that  in  the  ab- 
sence of  evidence  that  the  principal  permit- 
ted the  representation  to  be  made  for  a 
fraudulent  purpose,  there  is  no  intent  to  de- 
ceive manifest ;  that  either  the  principal  or 
agent  must  have  an  intent  to  deceive ;  and 
where  a  statement  consists  of  an  expression 
of  opinion  merely,  no  inference  of  a  fraud- 
ulent intent  is  warranted  without  other  evi- 
dence. In  this  case,  there  being  no  fraud 
between  the  agent  and  the  defendant, 
the  plaintiffs  may  claim  the  benefit. — The 
J^andard  Oil  Co.  v.  The  Amazon  Itis,  Vo.y 
205. 

16.  Where  a  policy  contains  no  provision  as  to 
occupancy  of  the  insured  premises,  the  ques- 
tion as  to  whether  the  non-occupancy  there- 
of increased  the  risk  within  the  meaning  of 
a  provision  in  the  policy  that  such  an  in- 
crease, without  consent  of  the  company, 
would  render  the  policy  void,  is  one  of  fact 
for  the  jury,  although  the  evidence  of  ex- 
perts on  the  subject  is  uncontradicted. 
— Cornish  v.  The  Vwrm  Bldgs,  Fire  Ins.  Co. , 
290. 

17.  By  the  terms  of  a  policy  of  fire  insurance 
issued  to  plaintiff,  the  loss  was  made  payable 
to  B.,  mortgagee.  The  policy  contained  a 
proviso  that  the  company  might  rebuild  on 
giving  notice  within  thirty  days  after  receiv- 
ing proofs  of  loss  of  their  intention  to  do  so. 
The  building  insured  having  been  destroyed, 
defendant  gave  notice  of  its  intention  to  re- 
build, and  demanded  plans  and  specifica- 
tions of  the  building,  which  were  furnish- 
ed.  Defendant  afterwards  refused  to  re- 
build. In  an  action  to  recover  damages 
for  its  neglect,  Jleldy  That  plaintiff  could 
maintain  the  action,  and  that  the  mort- 
gagee was  not  a  necessary  party  ;  that  the 
contract  to  insure  was  superseded  by  the 
building  contract,  and  that  defendant, 
having  exercised  its  option  to  rebuild,  was 
bound,  as  upon  >an  originid  contract,  to 
build  with  the  consideration  paid  in  advance. 
— HeiUnan  v.  TheWestcheeter  Fire  Ins.  Co.y 
453. 

18.  Where  a  policy  provides  that  it  shall  be 
void  in  case  the  riak  is  increased  without 


the  consent  of  the  company,  an  increase  in 
the  risk  without  such  consent  will  avoid 
the  policy,  although  the  fire  was  not  caused 
by  such  increased  risk. — The  Manufacturers^ 
iSf  Merchants  Bk.  v.  Kunkle,  504. 

See  Fbaudulbnt  Oonybtangb,  3. 

FIXTURES. 

1.  Upon  the  facta  stated  herein,  a  planing  ma- 
chine and  shingle>mill  held  to  be  personal 
property  as  between  mortgagor  and  mort- 
gagee.—  Weils  et  al.  v.  MofdeSy  157. 

2.  Mantel  mirrors  hung  to  the  wall  on  hooks, 
pier  mirrors  resting  on  a  carving  and  fast- 
ened at  top  to  a  holdfast  driven  in  tl)e  wall, 
and  gas-fixtures  screwed  to  gas- pipes,  as 
between  mortgagor  and  mortgagee,  are  not 
fixtures. — McKeagey,  Ins.  Co.,  563. 

FORECLOSURE. 

See  Inspeotton  of  Papers,  1 ;  Mechanic*!! 
Liens,  7 ;  Mortgage,  1,  4,  5,  12, 13,  15, 
16,  18,  19,  21,  27,  28,  31,  84;  Practice,  9, 
17;  Witness,  1. 

FORGERY. 
See  Banks,  2 ;   Evidence,  19 ;  Inspection 

OF  PAPERS,  1,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  true  owner  of  land,  wrongfully  held 
out  of  possession,  may  watch  his  opportunity, 
and  if  he  can  regain  possession  peaceably 
may  maintain  it,  and  lawfully  resist  an  at- 
tempt by  the  former  occupant  to  retake  pos- 
session, nor  will  he  be  liable  to  be  proceeded 
against  under  the  statute  of  forcible  entry 
and  detainer. — BUss  v.  Jofinson^  31. 

FORFEITURE. 
See  Deeds,  4. 

FRAUD. 

1.  Where  a  bankrupt  has  been  guilty  of  a  fraud 
in  contracting  a  debt,  a  proof  of  that  debt 
in  bankruptcy  is  a  waiver  of  the  fraud. -^ 
Powers  et  al.  v.  Benedict,  71. 

2.  One  D.  sold  to  the  company  a  patent  for 
$10,800  cash  and  $14,200  to  be  paid  after 
the  company  reimbursed  itself  for  the  cash 
paid.  Before  the  company  had  reimbursed 
itself  D.  commenced  an  action  for  the  bal- 
ance. Tbe  summons  in  such  action  was 
served  on  an  officer  of  the  company  who, 
with  the  assent  of  the  board,  delivered  it  to 
D.^s  attorney,  who  was  also  the  attorney  for 
the  company  to  protect  its  interests,  and 
wuo  allowed  a  judgment  to  be  taken  by  de- 
fault. Held,  That  when  D.  brought  his 
action  there  was  nothing  due  on  the  con- 
tract, and  that  the  action  of  the  officers 
showed  fraud  and  collusion. —  Whittlesey  v. 
BeUincey  etal.yOo. 
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8.  In  an  aotioD  to  nsoover  damagee  for  a  fail- 
ure to  deliver  gfoods  purchased  with  certain 
notes,  defendants  claimed  that  plaintiff  and 
another  person  had  conspired  to  cheat  them 
by  palming  off  the  notes  as  good  when  they 
knew  them  to  be  worthless,  and  that  defend- 
ants reoeived  them  not  in  oonsummation  of 
the  sale,  but  for  the  purpose  of  instituting 
criminal  proceedings  thereon.  The  Court 
directed  a  verdict  for  plaintiff.  Held,  Error. 
That  it  was  for  the  jury  to  determine 
the  real  character  of  the  transaction ;  that 
if  they  found  defendant's  claim  to  be  true 
it  would  make  a  good  defence  to  th^  action  ; 
that  the  doctrine  of  estoppel  would  not  ap- 
ply,  and  that  if  defendants  were  so  far  im- 
plicated  in  the  criminal  attempt  as  to  be  re- 
garded particepB  eriminis,  or  if  they  intend- 
ed a  fraud  on  their  part,  the  Courts  could 
grant  no  relief  to  either  as  against  the  other. 
— Soyce  V.  Watraus  et  €U,,10!i, 

4.  Where  a  fraudulent  intent  is  imputed  to  a 
person,  or  forms  an  element  of  crime  mth 
which  he  is  charged,  he  has  the  right  to  re- 
pel it  by  his  testimony. — Baheook  v.  T/ie 
People,  358. 

6.  Commercial  pxpet  was  issued  by  Duncan, 
Sherman  &  Co.,  in  the  form  of  drafts  on  D. 
B.  &  Co.,  signed  by  one  Bux^gess.  B.  was 
merely  a  clerk  in  the  employ  of  D.,  S.  & 
Co.,  and  had  no  funds  with  them  upon 
which  he  could  draw.  D.,  S.  &  Co.  accept- 
ed the  drafts,  which  came  rightfully  into 
defendants  possession.  Defendants'  note- 
brokers  sold  them  to  plaintiff  at  a  discount 
of  6  per  cent,  for  the  time  the  drafts  had 
to  run,  without  disclofdng  the  relations  of 
Burgess  to  Duncan,  Sherman  <&  Co.,  or  any- 
thing as  to  the  character  of  the  paper. 
Jlefdt  That  this  was  not  such  a  suppression 
of  facts  by  defendants  as  gave  to  the  plain- 
tiff a  right  of  action  agaunst  them  for  dam- 
ages for  fraud. — 'fhe  People's  Bank  v.  Bogart 
et  cU.,  387. 

6.  Where  fraud  is  the  basis  of  the  complaint,  a 
recovery  cannot  be  had  as  for  a  breach  of 
contract  — Id. 

7.  Fraud  in  the  sale  of  real  property,  by  whom- 
soever instigated,  relieves  the  obligation  of 
the  purchaser. — Crane  et  oL  v.  Lawrence  et 
al,  517. 

8.  He  who  claims  the  benefit  of  such  fraud 
makes  him.self  privy  thereto  ;  he  who  seeks 
to  benefit  under  it  with  knowledge  of  its 
means  of  procurement  is  held  to  share  in  the 
guilt  of  such  fraudulent  transaction. — Id, 

0.  The  Court  has  a  general  jurisdiction  over  a 
sale  made  under  its  decrees,  and  is  bound  to 
see  that  it  is  not  made  the  instrument  of 
injustice. — Id, 

See  Action,  5 ;  Cloud  on  Title,  5  ;  Corpo- 
KATI0N8,  5, 27 ;  Falsb  Bbpbbsbntations, 
3 ;  Pleadinqs,  5 ;  Pb acticb,  7. 


PRAUDtJLBNT  C0NVBYA3TCK, 

1.  Where  a  debtor  has  pnichased  proper^  and 
made  a  oonveyanoe  thereof  to  hia  wife  in 
fraud  of  creditors,  a  Court  of  Equity  will 
treat  her  as  a  trustee  in  irwUttm^  and 
require  her  to  pay  the  money  so  invested  to 
his  creditors,  or  will  fasten  a  charge  upon 
the  property. — Bemheifn  et  al,  t.  Beer  et 
cd.,  61. 

2.  Where  the  wife  has  aold  the  property,  tlia 
creditor  may  follow  the  proceeds  into  any 
other  property ;  but  he  hais  no  daim  on  the 
rents  and  profits  realized  by  her. — Id, 

8.  Where  the  wife  insures  the  property  and  it 
is  destroyed,  the  insurance  money  is  not  the 
proceeds  of  the  property  and  cannot  be 
taken  from  her  by  her  husband's  creditoiBL 
— /d 

4.  Where  a  husband  pays  the  consideration 
for  the  purchase  of  land,  and  caoses  the 
ocnveyance  to  be  made  to  his  wife,  such 
conveyance  is  fraudulent  as  to  an  ezistiqg 
creditor  of  the  husband  to  t^e  extent 
necessary  to  satisfy  such  debt. — Kened^  v. 
McQidre,  175. 

5.  In  an  action  brought  by  the  receiver  of  the 
husband  to  have  a  judgement  against  him 
declared  to  be  a  lien  upon  property  conveyed 
to  the  wife,  declarations  of  the  husband, 
made  in  the  Rupplement&ry  proceedings  in 
which  plaintiff  was  appointed,  that  he  had 
gflven  the  deed  to  his  wife  as  a  present,  are 
not  original  evidence  competent  as  against 
her. — Id. 

6.  Where  the  plaintiff  in  such  an  action  has 
called  the  judgment  debtor  as  a  witness,  he 
oannot  impeach  his  general  character,  nor 
prove  that  at  some  other  time  he  had  made 
statements  inconsistent  with  his  testimony 
at  the  trial,  for  the  purpose  of  discrediting 
him. — Id. 

7.  While  a  deed  made  to  defraud  creditors  is 
subject  to  the  attack  of  the  creditors,  it  is 
valid  as  to  the  grantor. —  Ybarra  v.  LoreA- 
tatuk  et  al,  210. 

8.  A  sale  and  transfer  by  one  persou  to 
another,  and  by  the  latter  to  the  wife  of 
former  for  a  mere  nominal  consideration, 
and  without  any  actual  and  continued 
change  of  possession,  is  fraudulent  snd 
void  as  to  ci^itors  who  sold  other  goods  to 
the  tonaer  before  the  nale^  and  after  the  mHa, 
without  notice,  and  while  he  was  in  pos- 
session, sold  goods  to  the'  former  for  which 
the  judgment  was  obtained. — Arrovoemith 
V.  (XSuUimn  et  oL,  442. 

9.  The  statute  avoids  those  conveyances  made 
with  fraudulent  intent  to  innocent  grantees 
which  are  voluntary,  and  not  those  based 
on  a  valuable  consideration. —  Vdn  Wffck  v. 
Baker  et  al,,  563. 

10.  Since  the  smallest  sum  or  property  is  a  val- 
uable consideration,  and  yet  the  legialature 
did  not  intend  to  defeat  the  rights  of  ctedit- 
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ore  in  that  way,  it  is  better  to  make  the  gran- 
tor's willingness  to  sell  for  a  grossly  inade- 
quate sum  notice  of  his  intent  to  defraud. 
—Id. 

11.  If  the  consideration  be  grossly  inadequate, 
and  other  oircuinRtances  do  not  warrant  the 
Court  in  an  ayoidance  in  toto,  the  convey- 
ance may  be  permitted  to  stand  as  security 
only  for  the  money  actually  advanced,  such 
relief  being  only  afforded  when  the  com- 
plaints contain  allegations  adapted  thereto, 
and  the  proof  sustains  them. — Id. 

GIFT. 

1.  The  mother  of  the  parties  had  made  a  will 
in  which  she  had  devised  a  certain  piece  of 
land  to  defendant.  She  afterwards  con- 
sented that  he  might  sell  this  land,  and 
have  the  avails  for  his  own  benefit.  The 
land  was  accordingly  sold  to  one  L.,  and 
defendant  received  the  avails.  The  will 
was  afterwards  destroyed,  and  the  parents 
of  the  parties  executed  a  conveyance  to 
plaintiffs  of  all  personal  property  owned  by 
them,  including  choses  in  action,  &o.  The 
mother  also  executed  a  transfer  to  them  of 
her  claim  against  defendant  for  the  moneys 
received  by  him,  and  afterwards  died.  In 
an  action  to  recover  such  moneys,  Hdd^ 
That  the  money  was  received  as  a  gift  and 
advancement;  that  the  title  to  the  money 
passed  to  defendant,  and  was  not  affected 
by  the  intent  of  his  mother  to  make  the 
gift  as  an  equivalent  for  the  land  willed  to 
him  which  had  been  sold,  nor  by  the  subse- 
quent destruction  of  the  will  with  intent  to 
cancel  the  same ;  that  such  change  of 
intention  on  her  part  did  not  make  him 
liable  to  repay  the  money  so  received,  and 
that  the  subsequent  declarations  of  his 
mother  that  defendant  had  received  the 
money  as  an  advancement  were  competent 
to  show  that  her  intent  to  give  continued 
down  to  the  time  of  the  delivery  of  the 
money. —  Van  OelderY.  Van  Oelder,  169. 

2.  In  order  to  create  a  delivery  which  will 
operate  as  an  effectual  gift,  the  thing 
intended  to  be  given  must  be  placed  beyond 
the  possession  and  control  of  the  donor. — 
Miller  v.  Montgomery  et  al.,  257. 

9.  A  valid  gfift  is  not  created  unless  the  donor 
makes  a  complete  delivery  of  the  subject  of 
it.  All  control  of  the  donor  over  the  sub- 
ject-matter of  the  gift  must  be  completely 
divested. — Meiggs  v.  Meiggs  et  a/.,  271. 

GUARANTY. 

1.  In  order  to  settle  certain  suit  i>ending  be- 
tween plaintiff  and  the  executors  of  one  Y., 
an  arbitration  was  agreed  upon,  and  a  sub- 
mission under  seal  entered  into  between 
plaintiff  and  said  executors  that  the  suits 
should  be  discontinued,  and  the  executors 
should  pay  and  perform  the  award.  As  a 
part  of  this  transaction  defendants  executed 
to  plaintiff  under  seal  a  guaranty  that  if  an 


award  should  be  made  against  the  execu- 
tors, and  they  did  not  pay  it.  defendants 
would  pay  or  cause  the  same  to  be  paid. 
An  award  was  made,  which  the  executors 
refused  upon  demand  to  pay.  In-  an  action 
upon  the  guaranty,  HM^  That  the  consider- 
ation for  the  guaranty  was  sufficient,  and 
that  plaintiff  was  entitled  to  recover. — 
Wood  V.  TunnkUffet  di,  226. 

2.  When  an  action  is  brought  against  a  person 
who  has  guaranteed  the  payment  of  a  bond 
on  the  assignment  of  a  bond  and  mortgage, 
an  answer  that  there  is  an  action  pending 
by  the  plaintiff  to  foreclose  the  mortgage, 
and  that  a  receiver  has  been  appointed  in 
such  action  and  has  collected  rents  for  which 
he  has  not  accounted,  is  immaterial  and  no 
defence. — JSohaafr.  &Bri67M  ex'T^S^d. 

8.  Such  an  answer  does  not  conflict  with  the 
law  that  in  an  action  by  a  mortgagee  upon 
the  bond  he  must  show  that  he  has  ex- 
hausted the  mortgage  security. — Id- 

4.  A  suit  upon  a  guaranty  of  ooUection'of  a  note 
cannot  be  maintained  against  the  guarantor 
until  legal  proceedings,  diligently  pursued, 
have  failed  to  result  in  collection.  The  in- 
solvency of  the  maker  does  not  excuse  the 
neglect  to  take  proceedings  for  collection. — 
B^man  v.  Akeley^  504. 

See  NfiooTiABLE  paper,  19 ;  Fracticb,  38. 

GUARDIAN. 

1.  Where  an  infant's  interest  in  an  estate  is 
fraudulently  withheld  by  one  acting  in  a 
fiduciary  capacity,  although  his  general 
guardian  may  bring  an  action  in  his  own 
name  to  recover  this  interest,  yet  this  right 
is  not  exclusive  of  the  infant's  right  to  main- 
tain such  an  action.  Where  the  infant  does 
sue,  he  must  bring  an  action  by  a  guardian 
ad  litem.  Ordimurily  it  should  appear  why 
a  guardian  a^  litem  is  appointed  if  the  infant 
already  has  a  general  guardian,  but  it  is 
always  in  the  power  of  the  Court  to  appoint 
such  a  guardian  if  it  is  expedient. — ikgeUcen 
V.  Meyer ^  1G5. 

2.  Where  a  special  guardian  appointed  by  the 
County  Court  to  sell  infant's  real  estate  has 
given  a  bond  conditioned  to  account  accord- 
ing to  the  order  of  any  Court  having  author- 

*  ity  to  give  direction  in  the  premises,  the 
jurisdiction  of  the  County  Court  is  not 
exduRive,  but  the  Supreme  Court  has  ju- 
risdiction to  order  an  accounting. — In  re 
Spdman  et  al.  v.  Terry ^  365. 

8.  The  owner  of  a  tax-title  to  lands  owned  by 
infants  was  appointed  special  guardian  to 
sell  such  lands,  and  subsequently  and  during 
the  pendency  of  the  proceedings  sold  such 
tax-title,  and  received  the  proceeds.  Held^ 
That  such  act  was  hostile  to  the  interests  of 
his  wards,  and  that  he  was  liable  for  the 
damages  they  sustained  in  consequence 
thereof. — Id, 
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HABEAS  OORPUS. 

1.  ITpon  the  retnin  of  a  writ  of  habeas  corpiu 
the  inquiry  is  whether  the  prisoner  is 
detained  hj  yirtne  of  a  final  judgment  of  a 
oompetent  tribunal.  Error  or  irregularity 
cannot  be  inquired  into. — The  People  y. 
Neiiaon,  888. 

See  Appeal,  5. 

HEIR. 
See  LiFB  Insubance,  8,  9 ;  Wills,  11. 

HIOHWATS. 
Bee  Bailboad  Companies,  11, 15 ;  Towns. 

HUSBAND  AND  WIFE. 

1.  Where  a  wife  has  been  induced  to  transfex 
her  property  to  her  husband  l^rough  a 
third  person  by  erroneous  representations 
made  by  her  husband,  and  which  she  be- 
lieved, it  is  not  necessary,  in  order  to 
authorize  a  Court  of  Equity  to  interfere,  to 
show  that  such  representations  were  made 
with  a  fraudulent  intent ;  and  it  is  no  de- 
fence that  the  wife  consented  to  the  trans- 
action for  the  purpose  of  defrauding  her 
creditors. — Hoyd  v.  De  La  Montagme^  134. 

9.  Even  if  the  husband  in  such  case  believed 
his  statements  to  be  true,  the  parties  acted 
under  a  mutual  mistake,  which  a  Court  of 
Equity  will  relieve  against. — Id, 

8.  When  such  a  relation  exists  between  the 
parties  to  an  instrument  that  one  may  nat- 
urally exercise  an  influence  over  the  conduct 
of  the  other,  as  in  the  case  of  husband  and 
wife,  the  person  obtaining  the  benefit  must 
show,  by  the  clearest  evidenoe,  that  the  gift 
was  freely  and  deliberately  made,  and  the 
burden  is  upon  him  to  show  that  the  trans- 
action was  fair  and  proper. — Id. 

4.  The  common  law  right  of  the  husband  to 
the  avails  of  the  services  of  ids  wife  has  not 
been  affected  by  the  Married  Women's  Act 
of  1860,  except  in  cases  where  the  wife  has 
elected  to  labor  on  her  own  account,  or 
where  the  circumstances  show  that  she  in- 
tended to  avail  herself  of  the  privilege  and 
protection  conferred  by  the  statute. — Birk- 
heck  V.  Ackroydy  248. 

5.  Where  the  husband  and  wife  are  Hving  to- 
gether, and  mutually  engaged  in  providing 
for  the  support  of  themselves  and  their  fam- 
ily, each  contributing  by  his  or  her  labor 
thereto,  and  there  is  nothing  to  indicate  an 
intention  on  the  part  of  the  wife  to  separate 
her  earnings  from  his,  her  earnings  belong 
to  the  husband,  and  he  may  sue  for  and  re- 
oover  the  same. — Id, 


INDICTMENT. 

1.  The  accused  must  be  apprised  by  the  in- 
dictment, with  reasonable  certainty,  of  the 
nature  of  the  accusation  against  him,  to  Uie 


end  that  he  may  prepare  hia  defence,  and 
plead  the  judgment  as  a  bar  to  »ny  auboe- 
quent  prosecution  for  the  same  offence. 
An  indictment  not  so  framed  ia  defective, 
although  it  may  follow  the  language  of  the 
statute. — Uititid  JStatee  Y,  Simmons,  10. 

2.  The  accused  is  entitled  to  a  formal  and 
substantial  statement  of  the  grounds  upon 
which  he  is  questioned,  but  not  to  su<^ 
strictilkess  in  averment  as  might  defeat  the 
ends  of  justice ;  so,  a  count  which  charged 
that  defendant  ''*'  did  knowingly  and'unlaw- 
fully  engage  in  and  carry  on  the  business  of 
a  distiller,  within  the  intent  and  meaning 
of  the  internal  revenue  laws  of  the  United 
States,  with  intent  to  defraud  the  Dnitec! 
States  of  the  tax  cm  the  spirits  distilled  by 
him,'*  &C. .  was  held  sufficient,  although  it 
did  not  state  the  particular  means  by  whidi 
the  United  States  were  to  be  defrauded.— 
Id. 

3.  It  is  not  necessary  that  every  count  in  the 
indictment  should  contain  or  be  preceded 
by  a  statement  showing  that  it  was  pre- 
sented by  the  g^nmd  jury.  It  is  sufficient 
that  the  first  count  is  preceded  by  such 
statement,  and  by  relation  thereto  all  sub- 
sequent counts  are  rendered  substantialiy 
good  and  formal ;  especially  so  where  the 
indictment  has  not  been  demurred  to,  or 
any  objection  raised  thereto  until  after 
judgment — tkhrumpfy.  The  People^  50. 

4.  In  indictments  for  offences  under  the  San- 
itary Code  it  is  not  necessary  to  set  out  the 
ordinance  daimed  to  have  been  violated ; 
an  allegation  that  the  offence  was  in  viola- 
tion of  the  provisions  of  the  Sanitary  Code 
is  sufficient,  at  least  so  far  as  a  matter  of 
substance  is  concerned. — Id, 

6.  On  appeal  from  a  conviction  for  murder, 
the  copy  of  the  indictment  in  the  reoord  did 
not  contain  the  endorsed  certificate  of  the 
foreman  of  the  grand  jury  that  it  was  a  true 
bill,  but  the  record  showed  that  the  grand 
jury  appeared  in  open  Court,  and  duly  pre- 
sented the  indictment.  Ildd^  That  the  cer- 
tificate of  the  foreman  is  no  part  of  the  in- 
dictment, but  is  the  statutory  mode  of  au- 
thenticating it,  and  that  the  record  fur- 
nished evidenoe  that  it  was  so  authen- 
ticated.— BroUtertan  v.  The  People^  445. 

See  Criminal  Law,  5,  6 ;  Railroad  Com- 
paq iks,  15. 


INDORSEES. 

See  Negotiable  Paper,  5,  6,  8, 11,  13-16, 
19,22. 

INFANTS. 

1.  An  estate  in  remainder  of  an  infant,  when 
there  is  a  fixed  vested  right  of  future  en- 
joyment, may  be  sold  under  the  statute  for 
the  sale  of  infant's  Veal  estate — Jenki/ts  w. 
Fahey,  148. 
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nJjOiTO'iioi)'. 


1.  No  ocmzt  of  the  United  Stated  can  gnmt  an 
injunction  to  stay  proceedings  in  a  State 
oooii,  except  under  tbe  Bankrupt  Act. — Die^ 
etaJL  T.  ReynMs  ee  at,  58. 

2.  llie  granting  of  on  injtniction,  pendHenteKU^ 
is  a  matter  of  sound  discreition  and  not'  of 
strict  right— Jcnm^  t.  OampbeU  H  al,,  142. 

8^  And  where  an. action  was  brought  involving 
the  validity  of  town  bonds,  and  it  appeared 
thut  many  of  the  bonds  were  in  the  hands 
of  btma  flde  holders,  that  the  plahitiff  had 
taken  part  in  the  issue  of  the  bonds,  and 
that  the  bondholders  had  no  opportunity  to 
be  hcfard  upon  the  motion  for  an  injuhciion, 
held  that  We  sitme  was  properly  denied; — 
M 

See  GoNTEifPT ;  Taxbs,  2. 

INNKEEPERS. 

1,  An  imdeeeper  is  bound  to  p^  ttft  goods 
stolen  in  his  house  from  a  guest;  unlem 
stolen  by  tbe  servant  or  companion  of  such 
guest.— WaisA  et  a/,  v.  Parterfieid^  260. 

2.  If,  however,  tbe  guest  is  intoxicated  at  the 
time  of  the  robli^ry,  and  his  intoxication 
contributes  in  any  way  to  his  loss,  he  cannot 
recover. — Id. 

INSANiTt, 

1.  Records  of  a  Probate  Court  of  another 
State  showing  that  the  Court  held  the  father 
insane  upon  testimony  and  vimtation,  but 
failing  to  show  an  innuisition  of  lunacy  duly 
found  by  a  jury,  Held,  no  evidence  of  in- 
sanity in  the  Courts  of  this  State. — If^eioton 
V.  T/u  MutwU  Ben,  lAfe  Ins.  Go,,  426. 

2.  The  burden  of  overthrowing  the  presump- 
tion of  sanity,  and  of  showing  insanity,  is 
upon  the  person  who  alleges  it.  If  evidence 
is  g^ven  tending  to  establish  insanity  the 
general  question  is  presented  whether'  the 
orime,  if  committed,  was  committed  by  a 
person  responsible  for  his  acts,  and  upon 
this  question  the  prosecutor  holds  the  affir- 
mative, and  if  a  reasonable  doubt  exists  as 
to  tbe  prisoner's  sanity  he  is  entitled  to  the 
benefit  of  the  doubt.^Btatlurt&n  y.  The 
People,  4^, 

See  LiFB  Ikbubakcx,  11,  17,  10. 

INSOLVENT  INSiTRANCB  COMPANIES. 

1.  Where  it  appeared  improbable,  from  the 
financial  condition  of  a  life  insurance  com- 
pany, that  its  policy-holders  would,  upon 
notification  hj  the  receiver,  pay  to  him 
further  premiums  upon  their  policies,  an 
application  by  the  company  that  the  re- 
oeiver  oontinue  its  business  u&der  §§  8,  9, 
«nd  10  of  Chap.  002  of  Laws  of  1869,  was 
denied.— 7%tf  i>pfe  v.  The  AUantie  Mut, 
Lifelna,  Co,,  148. 

2.  The  Court  at  Special  Term  has  no  power 
to  correct  or  modify  the  report  of  an  actnazy, 
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appointed  under  the  Siittute  by  the  receiver 
of  a  life  insuialide  ck>mpany.  as  to  the  con- 
dition of  the  company ;  -  but  in  a  proper  case 
it  may  send  back  the  report  for  correction, 
and,  if  necessary,  jg^ve  instructions  for  the 
legal  mode  of  Computing  assets  and  liabili- 
ties.—7%«/!»pto  ex  reL  AUy.-Oen.  v.  The 
Atlantic  Mat.  Life  Im,  Co.,  145. 

8.  This  will  not  be  done,  howeveT,  where  there  • 
is  no  evidence  that  any  erroneous  principle 
has  entered  into  the  actuary's  computations, 
and  where  the  greatest  profit  tp  all  con- 
cerned requir^M  tne  prompt  winding  up  of 
the  affairs  of  the  oompany. — Id. 

4  Upon  an  application  to  restrain  an  insu]> 
anoe  company  from  continuing  business,' 
and  for  the  appointment  of  a  receiver,  the 
question  is,  are  the  assets  sufficient  in 
amount  and  of  such  goodness  as  to  hold 
out  a  reaaonable  assurance  to  those  seeking 
polides  from  the  company  that  it  will  be 
able  to  meiet  aH  of  its  liabilities  as  tbey 
aocrue  i—17ie  People  v.  The  AUantie  Mut. 
Life  Im.  Co, ,  275. 

5.  The  General  Term  and  Court  of  Appeals 
may  review  the  action  of  the  Special  Term 
on  such  application,  and  may  critically 
BcrutiniKe  the  proceedings  and  determine 
with  care  whether  good  cause  existed  for 
interference,  and  whether  there  is  sufficient 
reason  for  oontinuing  it. — Id,  • 

6.  Upon  the  facts  and  oxrcninstanoes  of  this 
case,  Heid,  That  the  exercise  of  a  sound 
discretion  would  not  authorise  a  reversal  of 
the  order  appointing  a  receiver. — Id. 

See  Skt-Off,  1. 


INSPECTION  OF  PAPERS. 

1.  A  defendant,  in  an  action  to  foreclose  a 
mortgage  purporting  to  have  been  executed 
by  her  and  her  deceased  husband  upon  her 
real  property,  setting  up  the  defence  of 
forgery,  is  properly  allowed  an  inspection  of 
the  bond  and  mortgage,  and  permission  to 
take  photographic  copies  of  the  signatures, 
to  enable  her  to  prepare  for  trial. —Xfa/met 

v.  Cornell,  875. 

» 

2.  Plaintiffs,  in  an  action  to  set  asMei.ae  forge- 
ries and  void,  a  bond  and  a  nwrjtgage  pur- 
porting to  have  been  executad  by  them 
upon  real  property  owned  bf  them  as  ten- 
ants in  common,  should  be  allowed  an  in- 
spection of  the  papers  to  epable  them  to 
prepare  for  trial. — Uomell  et  aL  T.  WooUejf 
et  (U.,  555. 

IKSURAICCK 

1.  The  Superintendent  of  the  Insuianoe  De- 
partment of  the  State  oC  New  York  has  full 
power  to  collect  the  securities  deposited 
with  him  as  such,  and.  distribute  the  avails 
thereol— ^Sbsytft  x,  Lombatdo  it  aL,  838. 
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2.  During  a  Taoanoj  in  the  office  of  Snpexin- 
tendent  of  InBoruioe,  the  Bepatj  Saperin- 
tendent  is  poBseaaed  with  the  powen  of  the 
Saperintendent. — Id.    ^ 

INTEREST. 

Bee  Appeal,  12 ;  Lboacies,  1 ;  Hunicifal 
Corporations,  8,  4;  Partkbrship,  2; 
SsBYiCEs,  8 ;  Shxbiffb,  1 ;  Wills,  8. 

JOINT  DEBTORS. 
See  JuDGHSMT,  6,  7,  9-11, 

JOINT  STOCK  ASSOCIATIONS. 

1.  An  action  is  properly  brought  against  a  joint 
stock  association  in  the  name  of  its  presi- 
dent* and  a  summons  against  ^'  O. ,  president 
of  "  such  association,  properly  describes  the 
defendant— iVa</.  Bk.  of  tichuplerviUe  y. 
Ltuher  et  al.,  816. 

2.  The  existence  of  snoh  association  is  suffi- 
ciently proyed  by  showing  that  a  meeting 
was  heldf  a  name  agreed  upon,  a  constitu- 
tion and  by-laws  adopted,  officers  appointed, 
and  that  business  was  actually  conducted 
under  such  organization  for  a  oonsiderable 
time. — Id, 

8.  In  an  action  upon  notes  made  liy  authority 
of  a  joint  stock  association  and  signed  by 
the  proper  officer  thereof,  it  is  not  neces- 
sary for  plaintiff  to  show  that  the  money 
obtained  on  the  notes  was  actually  applied 
for  the  benefit  of  the  association. — Id, 

See  PLEADisaB,  12. 

JUDGMENT. 

1.  A  judgment  of  an  inferior  court  cannot  be 
enforced  as  a  lien  acquired  by  the  fiUng  of  a 
transcript  where  the  transcript  was  not  filed 
before  the  six  years'  statutory  limitation 
had  expired. — liwU  y.  Aeker^  169. 

2.  Defendant  was  arrested  upon  a  body-exe- 
cntion  issued  upon  a  judgment  recovered 
against  defendant.  No  order  of  arrest  was 
procured  before  judgment.  Defendant 
moved  to  set  aside  the  body -execution  upon 
the  ground  and  claiming  that  the  same  was 
illegally  issued.  After  such  motion  vas 
noticedf  and  after  defendant  had  been  in 
custody  two  days  under  it,  plaintiffs  con- 
sented that  the  body -execution  be  set  aside 
and  the  defendant  discharged.  Heid^  That 
the  consent  by  the  plaintiffs  to  the  dischaige 
of  the  judgment  debtor,  under  the  circum- 
stances, did  not  operate  to  satisfy  the  judg- 
ment and  debt — Rowe  et  oL  y.  OuHUaume, 
245. 

3.  A  judgment  was  recovered  against  11  &  G., 
who  were  partners,  upon  a  promissory  note 
made  by  them  for  partnership  purposes, 
and  indorsed  by  F.,  who  was  also  a  partner. 
A  separate  judgment  was  recovered  against 
F. ,  who  afterward  paid  the  amount  of  the 
Judgment  against  If.  A  G.,  and  procured 


an  assignment  thereof  to  plaintiff, 
judgment  was  afterward  satisfied  by  de- 
fendant In  an  action  to  recover  for  llie 
alleged  wrongful  satisfaction  of  the  Judg- 
ment, Held,  That  prima  facte  the  debt  and 
all  jud|:mentB  recovered  against  the  copart- 
ners were  discharged  by  such  payment,  so 
that  neither  F.  nor  plaintifF  could  enforce 
it  without  showing  some  equity  entitling 
him  to  hold  it  as  security  for  the  sum  due 
F.  for  oontribudoa ;  that  as  it  did  not  ap- 
pear that  there  was  anything  due  F.  trm 
M.  «&  G.  on  the  partnership  aoooonts,  plain- 
tiff could  not  reoover. — Booth  v.  The  Farm- 
en'  4k  Meeh.  Bank  of  BockeAer^  819. 

4.  Under  §  1228  of  the  New  Code,  which  pro- 
vides that  a  judgment  upon  the  decision  of 
the  Court  may  be  entered  by  the  derk  after 
the  expiration  of  four  days  from  the  filing 
of  the  decision  and  service  of  a  copy  there- 
of on  the  adverse  party,  but  not  before, 
four  days  must  fully  expire  after  the  filing 
and  service  before  the  judgment  can  be  law- 
fully entered. — Moirtm  t.  Martin^  870. 


5.  The  rule  of  computation  of  time 
in  §  788  has  no  appUcation  to  §  1228,  and 
cannot  affect  the  construction  to  be  given 
toit.— 7d. 

6.  In  an  action  against  defendants  for  a  joint 
indebtedness  ti^e  judgment  must  be  entered 
against  them  jointly  and  not  separately 
sgainst  each  defendant — The  Judd  Lineeed, 
&a,  Oa  Co.  v.  HubbeU,  507. 

7.  In  such  an  action,  where  one  defendant  al- 
lows default  and  the  other  defends  and  re- 
duces the  amount  claimed,  judgment  should 
be  entered  against  both  for  the  reduced 
amount — Id, 

8.  Where  a  judgment  is  entered  without  au- 
thority, the  time  to  move  to  vacate  it  or  to 
correct  it  is  not  limited  to  one  year  under 
the  statute  relattng  to  irregularity. — Id, 

9.  The  mode  of  entering  judgment  against  joint 
debtors  where  all  have  not  been  served  is 
regulated  by  §  136  of  the  lat«  Code  of  Pro- 
cedure, which  is  still  in  foroe. — Orr  etoLy* 
McEwen  et  ai.,  542. 

10.  Where  all  of  defendanta',  joint  debtors, 
have  been  served,  judgment  must  be  entered 
against  all,  and  the  provisions  of  g  136  do 
not  allow  separate  judgments. — Id, 

11.  Substituted  service  is  equivalent  to  per- 
sonal service  so  far  as  it  affects  the  right  to 
enter  judgment  against  joint  debtors. — Id, 

See  Afpbai^  12 ;  Attornetb,  5 ;  Barkbuft- 
CY,  1;  B.vr;  Corporations,  8,  9;  Mar- 
RiEP  Women,  2;  Mechanic's  Liens,  7; 
Plradinos,  6:  Practice,  3,  28-80,  39; 
Service,  6 ;  Taxes,  8. 

JURISDICTION. 

1.  The  amount  of  a  judgment  rendered  agaimst 
a  defendant  in  an  action  for  money  is,  prima 
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f^cie^  the  meaame  of  tiie  jariBdiotion  of  the 
united  States  Supreme  Court  in  his  behalf. 
If  janediotion  ie  inToked  beoaose  of  the. 
ooUateral  effect  the  jadgment  znay  hare  in 
another  action,  it  most  appear  that  snoh 
jadgment  ooncloBiTelj  settles  the  rights  of 
the  party  in  a  matter  aotnally  in  dispute,  the 
mm  or  value  of  Hhioh  exceeds  the  amount 
required  to  confer  jurisdiction. — The  Maffor^ 
dke.,  of  Troif  y.  £ham  et  ai,  108. 

2.  A  Federal  Court  has  no  juriadiction  in 
oases  of  proceedings  to  establish  a  will. — 
MaUer  of  the  mtate  of  FroMr,  129.. 

8.  The  relator,  elected  to  be  tried  bj  the  Court 
of  Special  Sessions;  he  afterwards,  on 
habeas  corpus,  gave  bail  to  appear  before 
the  Court  of  Special  Sessions  for  trial.  He 
appeared,  and  was  tried  without  objection, 
and  oonyicted.  Hddy  That  the  giving  of 
bail  did  not  deprive  the  Special  Sessions  of 
jurisdiction ;  that  if  the  giving  of  bail  was 
unauthorised,  the  defect  was  cured  by  the 
appearance  of  the  relator  for  trial. — The 
People  ex  rel,  Murray  y.  Special  JSeeeione. 
179. 

1  The  City  Court  of  Brooklyn  is  limited  in  its 
jurisdiction  to  causes  of  action  arising  with- 
m  i^ts  territorial  limits  and  cases  in  which 
the  subject  of  the  action  ia  situated  or  the 
party  proceeded  against  resides  or  is  served 
with  process  witibin  those  limits.  Held, 
That  where  none  of  these  facts  exist,  the 
defendant  ia  not  precluded  from  setting  up 
the  want  of  jurisdiction  by  the  fact  that  he 
has  appeared,  demurred  and  answered. — 
Whee!ook  v.  Lee,  828. 

5.  The  objection  that  the  Court  has  not 
jurisdiction  of  the  person  must  be  made 
promptly.— 2>aJ(M  et  al.  v.  Miller,  858. 

6.  Defendanta  are  required  to  raiae  the  objec- 
tion to  the  juriadiction  of  the  Court  over 
their  person  at  the  first  opportunity. — Id, 

7.  On  an  appeal  from  the  decision  of  the 
General  Term  of  the  Marine  Court,  ordering 
a  new  trial,  on  the  ground  that  the  verdict 
for  plaintiff  was  against  the  weight  of  evi- 
dence, the  Court  jof  Common  Pleas  has  no 
jurisdiction,  and  judgment  absolute  must 
be  rendered  against  the  plaintiff  in  such 
oue.—MeEteere  v.  Little,  444. 

8.  After  the  empanelment  and  swearing  of  the 
jury  on  the  trial,  in  the  County  Court  of 
Westcheater,  the  complaint  waa  diamiaaed  on 
the  ground  that  it  did  not  atate  on  its  face 
that  the  defendant  resided  in  that  county. 
Held,  BzTor:  since  tiie  complaint  was  dis- 
missed on  the  ground  that  the  Court  had 
not  jurisdiction,  the  complaint  should  have 
shown  such  non- jurisdiction  affirmatively  to 
sanction  auoh  proceeding.  Such  objection 
ahould  be  taken  by  anawer;  if  not,  it  is 
waived.  Where  a  Court  haa  juriadiction 
over  the  subject-matter,  an  appearance  oon- 
fera  juriadiction  over  the  peraon. — Hol^rook 
T.  Baker,  467. 


9.  In  oaaea  where  the  juriadiction  of  the  Federal 
Courts  depends  upon  the  citiaenship  of  the 
parties,  such  citiaenship,  or  the  facts  which 
by  legal  intendment  constitute  it,  should 
be  distinctly  and  positively  averred  in  the 
pleadings,  or  should  affirmatively  and  with 
equ^  distinctness  appear  in  other  parts  of 
the  record.  Depositions  and  commissions, 
or  notices  under  which  they  were  taken, 
which  were  not  used  upon  the  trial,  do  not 
constitute  any  legitimate  part  of  the  record. 
— Boberteon  v.  Ceasej  489. 

10.  A  naked  averment  of  reeidewie  in  a  par- 
ticular State  is  insufficient  to  show  citiaen- 
ship in  that  State. — Id, 

See  Assionmbhtb  fob  Crbditors,  0,  6; 
Bankruftct,  8,  8;  Fraud,  9;  Guar- 
dian, 2 ;  JusTiCBS*  Courts,  8 ;  Practicb, 
8;  Railroad  CoMPANiBS,  9;  Surrooatbs, 
8—4,  6,  7 ;  Tradb-marks,  i, 

JUBOBS.  • 

1.  On  a  trial  for  murder  two  jurymen  were 
challenged,  one  for  principal  cause  and  for 
favor,  and  the  other  for  favor.  Each  stated 
that  he  had  formed  an  impreqaion  as  to  the 
prisoner's  guilt  from  reading  the  published 
testimony  for  the  prosecution  on  a  former 
trial  One  stated  that  it  would  take  evi- 
dence to  remove  the  impression,  but  each 
stated  that  he  would  give  his  ver<iict  upon 
the  evidence.  Held,  That  the  challenge  for 
favor  should  have  been  sustained. — Greta- 
field  V.  The  PeopU,  845. 

2.  Where  a  challenge  for  favor  immediately 
succeeds  a  challenge  for  principal  cause,  it 
is  proper  for  the  Court,  in  determining  the 
challenge  for  favor,  to  consider  all  that  the 
pemon  proposed  as  a  juror  said  upon  the  ex- 
amination on  both  challenges. — Id, 

See  Criminal  Law,  7 ;  Fracticb,  6. 

JUSTICES'  COURTS. 

1.  The  same  rules  of  pleading  apply  to  a  non- 
joinder of  partiea  plaintiff,  in  an  action  in 
Juatioea*  Court,  which  govern  in  Courta  of 
Record.  Unleaa  such  a  defect  appears  on 
the  face  of  the  complaint,  or  is  taken  ad- 
vantage of  by  anawer,  it  is  deemed  to  be 
waived. — Frazier  etoLy,  Oibeon,  138. 

2.  Where  a  justice  of  the  peace  fails  to  attend 
at  his  office  within  one  hour  after  the  time 
to  which  a  catise  has  been  adjourned,  he 
thereby  loses  jurisdiction  and  the  action  ia 
discontinued. — Flint  y.  Oattlt^iiil, 

8.  The  notice  of  appeal  from  a  Justioe'a  judg- 
ment must  fully  state  the  ground  thereof. 
If  defective  it  cannot  be  amended. — Ame* 
dtll  et  ak  V.  McCaffrey  O,  oL,  375. 

See  County  Courts,  1 ;  Judombnt,  1. 

LACHES. 

See  OORFORATIOKS,  28;  Praoticb,  83,  34 ; 
Rbfbrknck,  4. 
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LABGBHZ. 

1:.  Where  •  p«non,  with  mtent  to  steal  ife,  ao- 
'  quires  hare  possession  of  property  by  mis- 
'  representation,  the  owner  not  intending-  to 
pa^  with  the  title  or  abaolnte  oontrol,  and 
saoh  person,  in  oonsammation  of  his  crimi- 
nal intent,  approprkites  Uie  propertif  and 
conTerts  it  to  hii  own  nse,  he  is  gnUtj  of 
laroexiy.--ZMK;  y.  T\e  People,  443. 

%.  The  prisoner f  who  was  a  horokar,  on  Uie  rep- 
resentation that  he  ooold  pnrobasa  a.oer- 
tain  amount. of  silTer,  was  instmoted  bj  the 
Cashier  of  the  Anglo-GaUfomian  Bank  to 
make  the  pnrohase.  The  bajok,  for  the  pur- 
pose of  providing  the  neoessarj  money  to 
.  oarrj  oint  the  icansaotioitf  osrtified  ths  pris^ 
•  oner*8  oheok  for  the  amount  and  delivered 
it  to  him,  he  at  the  time  having  no  funds  in 
the  bitfik.  The  !ppisoaer' used  the  oheok  to 
make  purohsies  on  his  own.aooeunt  and  fled 
^e  oonntrj.  Hdd,  That  the  check  was  the 
property  of  the  bank,  and  that  the  takmg 
of  it,  ammo  furandif  was  laroeny.^2Vktf 
P6opU  y.  AUKfUf  477. 


8.  On  the  trial  of  an  indiotoMot  for  grand  lar- 
,  oeny.  in  styJipg  a.  steer,  which  it  was  al- 
leged the  prisoner,  had  taken  and-  skugh- 
Uved  in  the  flats  or  meadows  where  it  was 
pastured,  ff4ld^  That  deolaratioas  l^.  the 
prisoner,  to  the  effect  that  he  had  killed  lots 
oif  steers  down  on  the  flats  and  atnutf  them 
up  to  a  tree,  were  admissible> — JUaiVSafy.  v. 
2M  PeopU,  512. 

See  Cbiuinal  Law,  1. 

LBASB. 

1.  A  lease  for  a  term  of  years^  by  which  the 
lessse  agreed  to  pay  all  the  taxesand  for  all 
tha  repairs,  was  oanoelled^n  187<(  by  an  in- 
strument iu  writing  exeeated  by  the  lessors 
which  declared  that  the  lease  was  **  can- 
celled and  aurrendered  as  of  the  first  day  of 
April,  1875."  HM,  That  the  cancellation 
asd  snrresdar  did  not  release  the- lessee 
fiH>m  liahilily  for  the  taxes  which  had  ac- 
crued and  the  repairs,  which  should  have 
been  made  prior  to  April  1, 1875.— i2M«(.iiZ. 
T.  CaMoapy  73, 

%:  A  notice  given  for  the  purpose  of  ending  the 
tenants  term  must  be  precise  and  definite 
as  to  tha  time  when  the  surrender  is  required 
to  be  made.— TAtf  FenpU  «s  r4.  Qanfard  ▼. 

9.  Where  a  landlord  aceepts  the  surrender  of 
,  the  premises  from  a  tenant  before  the  expi- 
ration of  the  lesse^  it  is  a  bar  to  the  amount 
of  rent  which  may  subseqaently  aeorue  by 
the  terms  ol  the  lease* — Smith  y.  Wkcder, 
336. 

4.  The  effect  of  a  provisioB  im  a  .lease  that  in 
case  the  lessee  shall  fail  to  pay  the  rent  the 
lessor  may  take  possession  of  all  fixtures 
and  stuff  put  in  by  the  lessee,  and  that 
'^  nothing  shall  be  removed  until  the  rent  is 
paid**  is  to  give  the  lessor  a  lien  on  the 


pr«»psr<7.aa«eeBzitgr  flor  tbe  iSBtyjindJiaiias 
a.right  to  take  pssssasinn  of.  tfae  ppopasty 
when  the  rent  beeomea  due  and  remains 
unpaid^  and,  in  case  ol  ita-  removal  tq^  t^ 
tonant,  msy.  maintain  an  action  of  replevm 
to- recover  pnassaiioa  thriMif. — WhU€d:Tm 
BmmUon,  879. 


6.  A  written  lease  for  mora  tfasn 
signed  by  the  leasee  only»  ja  void,  snd 
no  estate  or  interest-  ht  the  Umd,  and 
poses  no  obligatimi  upon  either  of  the 
UbB.'—Langkran  v.  dmithj  46S. 

fL  ¥niere  sneh  void  lease  waa  to  run  for  five 
years  from  the  1st  of  Mmt*  and  the  lessee 
entered  into  possession^  SMj  That  a  tes- 
ancy  from  year  to  year  was  created,  which 
could  be  terminated' on  the  SOtfa-of' April 
in  any  year  on  giving-due  notice;  but  that 
if'  the  lessee  remained  in  peasessioii  after 
May  1st  in  any  year,-  he  oould  not  terminate 
the  tenancy  until  the  expiration  of  a  year 
from  that  date.--idl 

7.  Where  the  landlord  collected  rent  of  one 
oottenantwith  knowledge  that  the  other 
had  ceased  to  occupy  the  premises,  MtH 
That  tills  fact  did  not  establish  a  surrender 
or  anew  letting,  ordisohaxge  the  other  oo* 
tenant  from  liabiUty .— /(oL 

See  CoHTRACT,  11 ;  IfBCRAiriGB*  LTKzre,  8 ; 

MJBAQ&R,  1  ;  SUKM AKT  FBOCUCDDHaa. 

UBOAOIBS. 

1.  The  estate  of  the  testatrix  consisted  solely 
of  a  residuary  interest,  left  by  the  will  of 
her  father,  iji  which  the  mother  had  a  life 
interest.  The  mother  survived  the  testa- 
trix by  several. years.  Until. the  mother's 
death  no  anets  came  to  tfae  hands  of  .the  ex- 
ecutor to  pay  the  legacies.  H^  .That  in* 
terest  is  allowable  upon  the  legacies  only 
from  the  death  of  the  life  tenant.  That 
pigrment  could  not  be  made  until  then,  and 
the  presumption  that .  oae  yesr  is  snIEcient 
for  Uie  executor  to  gather  in  the  assets  and 
pay  the  legacies  is  destroyed.  Legacies 
draw  interest  only  from  the  time  they  are 
payable,  and  no  time  being  specified  in  the 
win  as  to  when  the  same  should  be  paid:  it 
must  be  presumed  the  executrix  intended 
that  payment  should  be  deferred  until  the 
fund  existed  for  that  purpose.—  W^eelm'  v. 
Buthvenetal,  6a 

Bee  80BBPOATB8,  8 ;  YfthuSt  a-^ 

LIBEL. 

1.  A  payment  for  one  libel  doesnot  giveihe 
right  to  publish  the  same  Ubel  agaia;  se  a 
satisf action  for  the  three  first  publications 
of  a  libel  does  net  satisfy  the  wrong  dene 
by  two  subsequent  ones,  althmigh  the 
dmrge  was  the  same.—  Wood  v.  FtLtigbom 

2»  Where  a  plaintiff  haa  been  compensated  in 
an  action  to  recover  for  three  publications  of 
a  libel,  and  brings  a  second  action  to  re- 
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BOfwm  "f  or  ibe  wnue  publioaiiimB,  'and  alao 
for  BnbBeqiieut  onm,  'i7i^/tf,  'Tfa«t  he  oonld 
sotTQoover  npon'ihe  oriumb  of  Mtiou^htoh 
imen  iOomniQn'io  :both  mOkicfia.'^Jd, 

8.  These  is  no  privilege  in .  joamaliBm  which 
will  ezonse  a  newspaper  when  any  other 
publioation  of  libele  would  not  be  excosed. 

4.  Where  a  person  holds  a  non-electiye  office 
no  libel  against  him  is  privileged  except  a 
bonajide  representation  made  without  mal- 
ioelK>  the  proper  author!^,  oonyplaihing  on 
reasonable  groanda. — Id. 

M.  A newvpi^per  Artioleofaarging a irity  physi- 
4na&  with  causing  the  deatin  A  a  patient  by 
intaDdncing  vsoaslfiit  fever  into  his  i^fstem 
dmdng  vaooination,  £»  Hbdous  and  naCp^M- 
Mgtd,—ld. 

IilOBNBB. 

1.  A  mere  license  is  not  a  grant,  «ttd  does  not 
create  an  easement  eo  nomine. — Duryse  ▼. 
Ths  MoifOTy  Ao.^  of  If.  T.,  449. 

t.  A  mere  Uoense  is  sevocable.— JciL 
Bee  Bailboad  Ck>MPAHnES,  8. 


UENS. 
Bee  ATTOBNBTfl,  6;  Bailhbnt;  Bastka,  4; 

COSPOBATKIHS,  8,  4 ;  JUDCnCKNT,  1  ;  LSASB, 

4;  Ealx,  1 ;  Sbt  Ofv,  8. 


LIFB  INSITRAKCn. 

1 .  The  insured  was  entitled,  under  the  potii^, 
to  a  share  in  the  profits  of  the  company,  to 
be  credited  upon  the  premium,  so  that  it 
was  impossible  to  know  the  exacft  amount 
dne  without  a  statement  from  t^e  company. 
iThe  policy  had  been  -issaed  through  an  agent 
at  plaintilFB  place  of  residence.  The  pre- 
miums had  been  paid  through  «noh  agent 
for  six  jests,  and  had  foeenrMeived  wit£eui» 
obie<ttion  by  defendant,  in  a  manner  differ- 
ent from  l£at  expressed  In  the  policy.  In 
1874  the  i^ent  was  dismissed,  and  sfyven 
days  before  the  premium  hecMtme  due  phdn- 
tilf  wrate  to  defendant  asking  to  be  in- 
formed as  to  the  amoniit  due,  and  endosing 
a  portal  «xder  for  a  snm  which  d&e  strited 
would  coyer  <^  ameunt  dne.  This  hitter 
was  not  answered  until  after  the  date  of 
payment  had  passed.  In  an  action  to  de- 
clare the  policy  existing  and  in  force,  BM, 
That  defendant  could  n0t  avail  itself  of  a 
l»pae  on  plaintiffs  part  to  make  strict  per- 
formance which  was  caused  hj  ite  o*^n 
OBusaon  and  neglect  and  laj  its  sudden  and 
unnotified  deviation  from  its  customary 
mode  of  dealiiy  with  plaintiff. — Jfqfer  v. 
Kniekerbooker  L^s  In».  Oo.^  34. 

tk  After  lefnaal  of  Tspeated  offers  to  pay  the 
recurring  premiums,  on  the  ground  tiiat  the 
policy  had  ceased  and  been  cancelled,  the 
insured  need  not,  on  each  fdllowiiig  pay-day, 
sake  %  formal  tender.— /d 


8.  An  insoranee  policy  pmrifiefl^<hatpxiM$flBdl 
death  must  :be  nuule  within  ninety  daye 
after  the  death  of  the  insured.  The  insured 
having  died,  plaintiff,  the  aseoved.  called 
upon  d^fendan^s  agent  end  'was  informed 
that  the  policy  had  lapsed  and  was  ^roid. 
Thereafter,  and  after  the  time  specified, 
plaintiff  furnished  the  proofs  of  death, 
which  were  reeezved  and  retained  by. de- 
fendant without  objection,  except  that  the 
policy  had  lapsed.  Heid,  That  defendant 
had  waived  any  objection  as  to  the  time  of 
furnishing  proof  of  death  and  was  estopped 
fr  )m  interposing  such  defence. — Ooadwin  v. 
r/ie  MamaohmeUs  MuL  Lifi  ihs.  Oo.,  1:81. 

4.  The  insured  was  a  brother  of  assured,  and 
ow^dher  $1,S00.  Heid,  That  the  assured 
had  an  insurable  interest  in  the  life  df  the 
insured  and  should  not  be  limited  in  her  re- 
covery to  the  amount  due  her  from  the  in- 
sured ;  that  the  policy  was  not  within  the 
etatutejprohibiting  wager  policies,  and  that 
if  it  were  so  defendant  could  only  avail  it- 
self of  that  defence  by  aettiug  It  op  in  4ta 
answer. -^/(tf. 

5.  Where -a  pcBcy  of  Iffe  insimmce  'provided 
thvtlnoase  cf  dcftraSt  in  the  >paymeift  of 
premiums  the  company  lihould  cease  to  he 
^able  and  the  pdhpy  Aould  cease  and  de- 
tennine ;  and  defttult  was  made  and  contin- 
ued for  a  period  of  seven  years,  and  until 
the  company  had  gone  into  the  hands  of  a^ 
receiver,  Meld,  Tnat  the  •assured  was  noit 
entitled,  npon  a  surrender  of  the  old  policy, 
to  a  paid-up  itolicsy^  or  to  a  participation  ia 
the  assets  of  the  compaEcy.— ^^^^  People  v. 
The  Widowiand  Orpham'  Ben.  Hfelne,  Co.^ 
185. 

6.  I>efendant  claimed  tdiat  an  irregularity  in 
the  payment  of  a  premium  enabled  ft  to 
treat  the  policy  as  having  lapsed.  A  letter 
written  subsequently  to  the  holder  of  sttch 
policy  offered  to  reinstate  the  iicUqy  on  the 
fulfilment  of  certain  cenditions.  The  teitns 
of  the  peliey  allowed  80  days'  grace  for  the 
payment  of  premiums.  The  proposal  of 
reinstatement  was  made  the  day  after  the 
date  en  whidi  the  defendants  claimed  the 
policy  became  lapsed.  HM^  Tbst  such 
proposal  was  a  waiver,  Mid  that  a  compliaiice 
wi1&  its  terms  reinstated  the  poHc^,  and  that 
as  no  ds^  was  fixed  hy  i^e  terms  of  sidd 
proposal,  a  compliance  within  said  days  of 
ifrane  or  wiliiin  a  Tetaonahle  time  made  such 
proposid  an  effectual  waiver. -^IfieMe^v.  The 
GU^  MtO.  I4fe  ln$.  Co.^  2:s». 

7.  After  allegation  of  but  one  ground  for 
refusal  to  renew,  defendant,  whose  conduct 
excused  a  tenderi,  oansot  aliege  a  non- 
performance  of  the  asnned,  caused  by  its 
conduct,  as  anothnr  ground.— id. 

8.  One  G.  hssured  his  life  to  the  iMueAt  ct 
his*'leg«lh€teorasstgnB.''  SiiM,  that  O. 's 
Children  were  entitled  to  the  entire  amount 
of  the  policy  to  the  exclusion  of  the  widow. 
— fi^twA  V.  The  m.  iMk  MixtwA  I^fe  Ins, 
Co.,  247. 
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INDEX. 


9.  One  who  is  entitled  to  dower  or  an  interest 
in  the  nature  of  dower,  or  ao j  allowance  of 
personal  property  only  beoaose  of  the  snr- 
▼iyorship  of  the  hosband  or  wife,  is  not 
included  within  the  legal  definition  of 
«' heir.  "—id. 

m 

10.  A  breach  of  warranty  as  upon  the  affirm- 
ance of  an  untruth  cannot  be  alleged  in 
respect  of  an  answer  in  the  application 
which  does  not  profess  to  state  any  fact, 
although  by  the  terms  of  the  applioatiou 
the  answers  are  made  warranties. --^t^^'/M 
▼.  TAd  Phcum  Mutual  Life  In$.  Co,y  094. 

11.  In  answer  to  a  question  in  an  application 
for  insuraooe,  whether  the  person^s  parents, 
uncles,  aunts,  brothers,  or  sisters,  had  been 
alBioted  with  consumption,  scrofula,  insan- 
ity, epilepsy,  disease  of  the  heart,  or  other 
hereditary  disease  ?  the  applicant  answered 

.  **No."  In  an  action  on  the  policy,  it 
speared  that  the  appIicanVs  mother  had 
on  several  occasions  been  temporarily  in- 
sane, but  the  eyidenoe  of  her  physicians 
tended  to  show  that  such  attacks  were  due 
to  accidental  and  temporaiy  causes.  Hdd^ 
That  the  insured  was  justified  in  making 
such  answer,  and  that  plaintiff  was  entitled 
to  have  the  question  whether  the  insanity 
was  hereditary,  or  due  to  temporary  and 
accidental  causes,  submitted  to  the jaty. — 
Pm&L^  y.  The  Bafet^  DepoiU  L^e  Im,  Co., 
810. 

13.  At  the  solicitation  of  W.  and  J.,  who  were 
partners  and  agents  for  the  Home  Ins.  Co., 
plaintiff  signed  an  application  in  blank  for 
a  policy  in  said  company,  which  he  deliv- 
ered to  them.  W.  afterwards  filled  out  the 
application,  and  J.  took  it  to  the  defendant 
company,  which  substituted  its  name  there- 
in for  that  of  the  Home  Ins.  Co.,  accepted 
the  risk,  and  entered  J.*s  name  in  its  books 
as  its  agent.  W.^s  name  was  indorsed  upon 
the  application  as  agent.  In  an  action  on 
the  policy  issued  by  the  defendant  company 
.  on  such  application,  Held^  That  J.  was  the 
agent  of  defendant's  company ;  that  it  was 
not  necessary  to  the  existence  of  the  ftgency 
that  either  J.  or  W.  should  have  received  a 
written  appointment  or  been  previously 
agent  of  defendant;  and  that  defendant 
was  estopped  from  setting  up  as  a  breach 
of  warranty  any  error  or  falsity  of  the 
statoments  insertod  in  the  application  by 
its  agent  without  collusion  or  fraud  on  the 
part  of  the  insured,  and  this,  although  it 
did  not  Imow  that  the  application  was  filled 
up  by  its  agent — Mowry  v.  BaundalB,  reor.^ 
817. 

13.  A  parent  has  an  insurable  interest  in  the 
life  of  his  child.—  QraUan  v.  Ths  Natimal 
Life  Int.  Co.  of  U.  3.  A.,  384. 

14.  Where  a  policy  was  made  payable  to  the 
executors  of  the  insured,  for  the  use  of  his 
father,  Meld^  That  the  fiitther^  having  been 
named  executor,  was  entitied  in  that 
capacity  to  recover  the  amount  of  the 
policy. — Id. 


16.  Where  the  polioy  provides  that  the 
ments  oontained  in  the  application  shall  be 
material  to  the  risk  assumed,  if  any  of  the 
statements  are  untrue  the  po^cj  is  avoided, 
although  such  statements  were    made  in 

r  faith  and  in  the  belief  of  their  truth. — 

16.  Where,  in  an  aotioa  upon  a  pdli<7  of 
inauranoe,  the  defendant  alleges  that  one 
of  the  family  of  the  insured  died  of  a 
different  disease  from  that  stated  in  the 
application,  the  burden  of  proving  the 
allegation  is  upon  him. — Id.. 

17.  Insanity  does  not  exoose  the  failure  to 
pay  the  premium  upon  a  policy  of  life 
insurance,  where,  by  the  provisions  of  the 
pdiey,  the  same  oeaoee  and  determines  by 
default  in  the  payment  of  the  premium 
when  the  same  becomes  due.— 1vA«0for  v. 
T/te  Connsetieia  MiUwd  Life  In*.  Cb.,  413. 

18.  The  performance  of  an  absolute  general 
contract  is  not  excused  by  any  inevitable 
accident  or  other  contingency,  althoagh  not 
foreseen  by  or  within  the  control  of  the 
the  party. — Id. 

19.  The  defendant  issued  a  pdiqf  payable  to 
the  wife  of  the  insured.  In  an  action 
thereon  by  her  administrator,  one  of  the 
defences  was,  that  the  insured  oonoealed 
the  fact  that  his  father  was  afflicted  with 
insanity.  Held,  That  testimony  of  the 
superintendent  of  a  hospital  for  tiie  insane, 
that  the  books  showed  that  the  father  had 
been  twice  admitted  to  the  hospital,  was  not 
competent  upon  the  question  of  his  insan- 
ity.—J\r<no(0ii  v.  The  Mutual  Ben.  life  Im. 
(701,426. 

do.  Where  a  general  agent  of  defendant  sent 
an  application  for  insurance  to  a  medical  ex- 
aminer of  the  company,  and  requested  him 
to  take  the  application  of  the  insured  and 
also  to  make  the  examination ;  and  the  ex- 
aminer, having  reoeived  truthful  verbal 
answers  to  medical  questioDS  in  the  applica- 
tion, wrote  down  false  answers  In  their  stead, 
it  was  held,  as  matter  of  law,  that  the  exam- 
iner was  sufficiently  the  agent  of  defendant 
for  it  to  be  bound  by  his  acta,  and  that  the 
loss  arising  from  the  false  answers  must  fall 
upon  the  defendant— ^/ynn  et  oLy.  2^ 
mguitable  Ufe  Am.  Soc.,  494. 

See  Appeal,  8. 

UMITATIONa 

1.  In  January,  1861,  d^endant  was  indebted 
to  plaintiff  for  money  loaned.  In  1866  he 
made  a  payment  thereon,  and  in  1872  he 
executed  and  delivered  to  her  an  instmment 
in  writing,  as  follows :  *^  Reoeived,  January, 
1861,  from  Mrs.  J.  R.  Kinoaid,  the  sum  of 
$1,600,  for  which  I  agree  to  pay  interest  at 
tiie  rate  of  seven  per  oent  from  this  date. 
Paid,  January,  1866,  to  Hrs  Kincaid,  on 
the  above,  two  hundred  dollars.**  Hdd^ 
That  such  instrument  was  a  sufficient  ao- 
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knowledg^ent  to  take  the  oase  out  of  the 
statute ;  that  interest  on  t^e  daim  ran  from 
Janoary,  1861,  and  that  the  date  of  execa- 
tion  of  the  Instmment  might  be  shown  by 
parol  ptQot,—£incaidT.  Archibald,  4tt, 

3.  An  action  npon  a  liability  incurred  by  a 
sheriff,  by  reason  of  an  act  done  in  his  of- 
ficial capacity,  must  be  brought  within  one 
year  from  the  time  such  cause  of  action  ac- 
crued.— Sntbley  ▼.  Conner^  98. 

8.  Where  a  sheriff  levies  under  an  attachment, 
but  does  not  remove  and  sell  the  property 
until  some  time  afterwards  under  an  execu- 
tion, and  an  action  is  brought  against  the 
sheriff  for  a  conversion  of  the  property  so 
levied  Upon  and  afterwards  sold,  more  than 
one  year  after  the  levy  under  the  attach- 
ment, and  less  than  one  year  after  the  sale, 
and  the  complaint  alleges  the  wrongful  con- 
version was  made  when  the  levy  un^oi  the 
attachment  was  made,  such  action  is  barred 
by  the  statute. — Id, 

4.  An  administrator  sent  to  his  co-administra- 
tor a  letter  endosing  a  paper  which  he 
stated  to  be  a  copy  of  the  inventory.  This 
copy  contained  two  notes  given  by  him  to 
his  intestate,  which  were  not  in  the  inven- 
tory filed.  JEMd,  Sufficient  to  take  an  ac- 
tion on  them  out  of  the  statute  of  limita- 
tions.— Clark  V.  Van  Amburgh,  108. 

5.  Beport  of  the  referee  finding  facts  taking 
the  claim  out  of  the  influence  of  the  statute 
of  limitations  sustained  in  the  absence  of  a 
preponderance  of  evidence  on  that  point  in 
favor  of  the  defendant. — Parke  v.  Wait  et 
oL,  179. 

See  Assault  and  Battbrt,  2 ;  AssBsncBNTS, 
2;  CORPORATIONS,  10;  Mortqaob,  26; 
Municipal  Corporations,  2;   Subbtt- 

8HIP,  3  ;  SURROGATBg,  4. 

LOTTERIES. 

1.  Plaintiff  purchased  of  defendant  tickets  in 
a  Kentucky  lottery,  and  in  playing  policy 
in  said  lotteiy.  In  an  action  brought  under 
1  R.  S.,  667,  8  82,  to  recover  double  the 
amount  paid  for  such  tickets,  Held^  That 
the  transactions  in  playing  policy  came 
within  the  prohibition  of  the  statute,  and 
constituted  a  sale  of  a  share  or  interest  in 
an  illegal  lottezy.— H^m«0n  t.  OiU,  18. 

2.  Lotteries  authorized  by  other  States  are  un- 
lawful here,  ahd  illegal  within  the  meaning 
of  the  statute. — Ghtner  v.  MorrU,  16. 

8.  Where  lottery  tickets  have  been  pniohaaed 
of  an  agent,  an  action  to  recover  the  penalty 
provided  by  statute  will  lie  against  his  prin- 
cipal, and  such  action  need  not  be  brought 
within  one  year. — Id, 

4.  To  sustain  such  action  plaintiff  need  not 
show  that  the  identical  money  paid  by  him 
was  remitted  to  the  principal,  nor  is  it 
necessary  for  him  to  produce  the  tickets 
purchased  or  account  for  their  non-produc- 
tion.— Id, 


6.  Claims  to  recover  back  money  paid  oti 
separate  purchases  may  be  united  in  one 
action,  and  plaintiff  is  entitled  to  recover 
double  the  aggregate  sum  paid  and  double 
costs;  the  statute  does  not  leave  the  amount 
of  the  reoovery  to  be  awarded  to  the  discre- 
tion of  the  Court. — Id, 

See  Constitutional  Law,  5. 

MANDAMUS. 

1.  A  writ  of  mandamus  to  a  Board  of  Super- 
visors will  lie  to  require  them  to  vacate  an 

.  order  made  by  them  by  which  they  allow 
excessive  commissions. — The  People  exreir 
Lawrenee  v.  Supemieon,  26.  * 

2.  Defendant,  who  was  an  overseer  of  the  poot, 
commenced  a  large  number  of  suits,  at  re- 
latorV  request,  to  recover  penalties  under 
the  provisions  of  1  B.  S.,  680,  g  66.  On  an 
investigation  by  the  city  authorities  doubts 
were  entertained  whether  the  suits  could  be 
sustained,  and  stipulations  were  made  with 
the  defendants  not  to  enter  judgment  with- 
out noti^ring  them  and  giving  them  an  op- 
portunity to  put  in  answers.  On  an  appli- 
cation for  a  mandamus  to  compel  defendant 
to  enter  judgment  in  one  of  these  aotions, 
Meld^  That  a  mandamus  would  not  lie,  as  it 
did  not  appear  but  that  defendant  had 
properly  conducted  the  case  under  the  cir- 
cumstances, and  the  prosecution  of  the  ac- 
tion involved  the  exercise  of  judgment  and 
discretion  with  which  the  Court  will  not  in- 
terfere by  mandamus. — The  P<!ople  ex  fV* 
Hammond  v.  Leonard,  878. 

8.  A  peremptory  mandamus  will  issue  only  to 
command  and  only  to  give  effect  to  a  dear 
legal  right,— T'Atf  Pee^  ex  rd,  FaUe  v. 
Firrieetal.mt, 

4.  The  Court  will  not  issue  the  writ  of  man- 
damus to  compel  the  performance  of  an 
act,  unless  the  relator  has  a  clear,  unquen- 
tioned  right  to  have  the  specific  act  per- 
formed.—T^  People  ex  rd.  The  Walker 
Glass  Importing  Co.  v.  Babeoek,  389. 

5.  The  writ  will  not  issue  where  the  party 
seeking  it  has  an  appropriate  remedy. at 
common  law. — Id^ 

6.  Tlie  common  law  affords  a  party  aggrieved 
by  the  unwarranted  refusal  of  a  common 
carrier  to  receive,  carry,  and  deliver  his 
goods  a  remedy  ample  and  appropriate  in 
an  action  to  recover  damages  for  such  re- 
fusal.— Id, 

7.  The  writ  of  mandamus  is  not  a  writ  of 
right,  and,  especially  where  it  is  prayed  for 
afpdnst  public  officers,  the  granting  of  it  is 
in  the  sound  discretion  of  the  Court.— 7Vk« 
People  ex  reL  Dean  v.  Asten  el  af.,  411. 

8.  The  office  of  the  writ  of  mandamus  is  to 
compel  the  performance  of  a  legal  duty,  in 
the  performance  of  which  the  relator  has  a 
legal  interest,  and  for  the  enforcing  of  which 
he  has  no  other  specific  legal  remedy. — 2^ 
People  ex  reL  Fi/^  v.  Ferris  et  al,,  557. 
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.9,  A.  writ  of  irmndmnm  willaot  l^g  for  the  pnr- 
poBe  of  «iff^y  xefttiAining  one  from  exeroiB- 
ing  the  dnties  of  an  offloe.  In  oaM  of  pro- 
oeedings  to  determine  a  diaputed  title  to'  an 
of&oe,  the  writ  of  mandamuB  will  not  lie. 
No  remedy  is  neoeseaxy  where  thejpe  is  no 
entzy;  while  in  oaee  of  entiy  an  action 
in  quo  warra/nto  is  the  proper  proceeding. — 

10.  One  who  has  colpr  of  title  to  an  office 
should  not  be  restrained,  if  the  power  so  to 
do  exists.  He  has  a  legal  right  to  have  hia 
daim  tried  in  legal  form,  and  as  an  insuper- 
able preUmimyry  he  most  take  the  oi^th  of 

.  ofi&oe.  In  the  absence  of  .deftnite  restric- 
tion the  weight  of  authority  favors  the  y^w 
that  an  officer  holds  over  bis  term  until. the 
election  of  his  successor. — Id. '    ' 

VAB,INS  GOLLiaXQN. 

t.  A  blind  adherence  to  the  rules  of  navigation 
is  not  required  by  the  rules  themselves,  and 
oare  and  diligence  should  be  used  in  deter- 
mining in  a  given  case  whether  they  ^ould 
be  strictly  pursued. — Coopsr  v.  The  SatUm 
jyantportcUion  Line  et  aL,  ^5QS, 

2.  While  the  xnle  is  that  vessels  j^eetUig  * '  ^ead 
on  "  should  pass  to  the  r^bt.  oa^e  must  be 
exercised  to  determine  whether  this  is  safe 
and  proper ;  and  if  one  steamer  signals  to 
that  effect,  the  other  must  also  exercise 
due  care  in  deciding  whethenit  is  sa^e  and 
proper  to  do  so. — Id. 

8.  It  is  not  per  se  negligent  for  one  steamer  on 
meeting  another  to  change  the  direction  of 
passing  from  right  to  left ;  it  must  depend 
on  the  circumstances  of  eaolh  case. — I<k 

HARINB  COURT. 
See  NoK-iiijPiUBOiKyBNT  Act,  1. 

MARINE  INSURANCE. 

1.  In  ,ihe  absence  of  notice  of  abandonment  to 
the  insurer,  the  owner  of  the  frei|ght  insured 
is  bound  to  use  all  reasonable  endeavors  to 
tranship  the  caigo  and  save  the  loss'  of 
freight.  The  abimdonment  of  the  ship  does 
not  interfere  with  the  performance  of  this 
dut^  in  i:esp$>ct  to  tljie  caigo,  nor  can  the 
abai^donment  of  the  caigo  deprive  the  owner 
of  the  freight  of  the  right  thus  to  .earn  it : 
he  has  a  U&a.  on  the  cazgo  for  the  pucposepi 
.earning  freight  paramount  to  tiie  rights  of 
thie  abandonees  of  the  cargo.  — MMeUj,  7^ 
Great  Western  Ins,  Co,,  367. 

9.  The  owner  of  the  freight  cannctt  daim  i|or 
a  total  loss  without  notice  of  abandonment 
to  the  insurer,  unless  the^  is  im  e^^tual 
total  loss. — Id, 

MASTER  AND  WRVANT. 

1.  A  master  is  liable  for  the  wilful  acts  of  bis 
servant  committed  in  the  course  of  the  em- 
ployment and  within  the  authority  of  the 
master.— Jltfc^  V.  The  Constuners'  Ice  Co,^  70. 


damag^  ilor  iiguries  eanfecn^  the  wrongfni 
act  of  his  servant,  when  there  is  no  evidence 
ihat  the  servant  was  acting  in  the  line  of  ^hia 
duty  aod  within  the  scope  of  hi»  employ- 
ment, it  is  error  to  submit  to  the  juzy  the 
question  whether  the  wrongful  act  Was  or 
was  not  done  in  the  exercise  of  a  duly  dele- 
gated authority. — Tmeanda  Goal  Go,  v. 
lieeman^  79. 

8.  A  master  is  liable  to  his  servant  for  his  own 
negligence  equally  as  to  any  other  person. — 
Booth  V.  The  B.  and  A,  BR.  Co.,  107. 

4.  Where,  from  the  nature  4md  extent  of  the 
particular  business,  o^  the  fact  that.the  mas- 
ter is  a.coxporation  and  can  only-aot^throngli 
agents,  the  selection  of  servants  and  pur- 
chase of  ,maohin<^.mu8t  h^  committed  to 
agents,  the  mii«ter  is  still  bound  to  use  jya- 
sonable  caxe,  .aifd  negligence  in  .performing 
this  du^  is  hiBu^ligenoe,  ^riiether  he  acted 
himself  or  by  agents,  li  the  immediate 
negligence  in  such  case  is  that  of  an  agent 
or  servant,  and  a  co-servant  is  iojuied  tlMi» 
by,  the  masteir  is  liable. — Id. 

See  Ebtqital,  1 ;  P^AcrxcXy  6. 


MARRIED  WOM^. 

1.  Amsxzied  woman  may  puzohaae  nnopeity 
upon  credit  and  bind  herself,  by  an  execu- 
toty  contract,  to  pay  the  consideration 
money,  and  her  bond,  hote,  or  other  engage- 
ment, giv.en  and  entered  into  to  secure  the 
payment  of  £he  purchase  price  of  property 

■  acquired  and  held  for  her  Sepioate  use,  may 
be  enforced  against  her  in  the  same  manner 
and  to  the  same  extent  as  if  she  were  tL/emi 
sole  ;  her  liability  does  not  depend  upon  the 
pXQof  .or  existence  of  special  djpcumstanoes, 
but  is  governed 'by  the  ordinsj^  rules  which 
determine  the  liability  of  persons  sui  juris 
upon  their  oonttacte. — Qaskman  v.  Htniry  el 
al.,U\, 

2.  A  joint  judgment  against  a  husband  and 
wife,  for  a  liability  incurred  under  such  a 
contract,  ip  not  good  as  against  the  wife, 
where  it  does  not  s^pefr  that  j^e  had  any 
property  or  estate  other  than  her  intermit  in 
a  farm  owned  by  her  and  )ier  husb^d  joint- 
ly, or  that  if  she  had  any  sepei^  «4|l^ikte 
the  liaJkM^ity  wfus  incurred  for  its  benefti — 
FoOoek  V.  Webster  etal,,  469. 

3.  In  a  Qomplaint  upon  an  ordinary  jjaromi^so^ 
note  xaade  by  *  married  woman,  the  note 
may  be  dedi'ired  on  generally,  kdA  if  she 
was  not  authorised  to  make  it  the  objeodoa 
ehould  be  taken  hj  answer. — Ferris  v. 
Holmes^  6ia 

2.  Inanactiononanordiziarypjcoiniasoz^notef 
an  answer  that  at  the  tfme  ot  tiie  making 
of  the  note  the  defendant  was  a  married 
woman  is  insufficient.— /d 

5.  In  SDch  case  if  the  defendant  wishes  to 
raise  the  question  as  to  her  liability  she 
must  not  omy  aver  in  the  answer  that  she 
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.VM  a  nuucded  wonan,  bat  iM  Ibe^note  was 
not  made  ,in  or -about,  the  oaajixkgnD,  of  anj 
tRftde  or  biuiiieas  hj  her. — ^id. 

See  Altbns,  2 ;  Hubbanp  anp  Wife  ;  Nb- 
OOTIABLB  Paper.  8 ;  Ububt,  11. 

HECEANIOS'  UBNS. 

I.  On  the  trial  of  an  aotion  to  foreclose  ame- 
chanicB*  lien  for  materials  famished  to  a 
.contractor,  papers  were  introduced,  signed 
by  the  contractor,  Rowing  a  payment  in 
f  uU,  but  the  contractor  testified  thut  tbey 
.did  not  express  the  truth ;  that  on  giving 
those  papers  the  amount  due  the  plaintiff 
and  others  were  counted  tp  make  up  the 
balance  with  a  secret  understanding  between 
him  and  the  owner  that  the  latter  should 
oonteat  them.  The  xef esee  <f6und  that  the 
contractor^  e  testimony  wae  true  ;  that  there 
was  due  him  upo^  the  ooutraot  luore  than 
the  amount  of  plaintiff^s  claim,  and  that 
plaintiffs  were  entitled  to  recover.  Meld^ 
Nq  error ;  that  it  waa  not  uecesB^iy  for 
the  xefe:cee  to  find  fraud  •;  it  was  only  ne- 
oessaxy  to  find  that  in  to^th  theie  was  an 
amount  due  and  unpaid  upon  .the  oantcact. 
•—  Craufford  et  ai.  v.  0*  Conr^fir  jUuL^  115. 

^.  Whesea^yfiEsioner  pexmifto4m|KroTemeQt0 
to  be  made  on  his  Ifmd,  as  in  this  oase, 
Heid^  The  MeqhanicB*  Lien  Law  ,of  Kings 
and  Queens  County  authorizes -a  lien  for  the 
work  and  materials  f  uinished  on  said  land. 
—BuTkiU  ▼.  DwU  et  aL ,  198. 

8.  Where  there  are  distinct  provisions  in  a 
lease  for  the  lessors  taking  the  benefit  of 
improvements  on  their  land.  Ileid,  That,  if 
made,  the  land  should  be  subject  to  the  value 
thereof ;  that  there  must  be  something  in 
the  lease  or  some  act  done  by  the  landlord 
aliunde  the  lease  from  which  an  inference 
may  be  properly  deduced  that  the  particular 
work  for  which  a  lien  is  claimed  was  done 
vKth  his  permission.  If  woik  was  done 
against  his  will  or  without  his  consent,  no 
lien  on  his  interest  is  created.  If  tdie  ten- 
ant obtains  his  permLssion  to  do  the  work, 
such  lien  may  follow. — Jd. 

4.  Chap.  806  of  the  Laws  of  1844,  which  pro- 
vides that  mechanioB*  liens  for  erecting 
buildings  in  certain  cities  and  villages  i^U 
be  filed  in  the  office  of  ttie  clerk  of  the  coun- 
ty in  which  such  city  or  village  may  be  situ- 
ated, is  specdal  and  local  as  tp  the  cities  and 
villages  embraced  within  its  provisions,  imd 
was  not  repealed  by  Chap,  w^  of  the  JU^ws 
of  1858,  which  extended  the  provisions  of 
the  Mechanics*  Lien  Law  of  1854  to  all  the 
counties  of  the  State  except  New  Jotk  and 
Erie.—  WMpptfi  9.  Ohrutian,  808. 

5.  The  Aot  of  1858  aflooted  only  coun.tie8  as 
to  which  no  mechanics'  lien  lav  existed, 
and  was  presumably  intended  c»dy  to  em- 
brace such  counties. — fd. 

9.  Plaintiff  filed  a  mechanics*  lien  in  the  town 
clerk*s  office  at  Oanandaigna,  a  village  em- 
braced in  the  Aot  of  1844.    Bef  oce  he  ob- 


'4|pdned  jndgment^tbeieoD«:2iiip4iMJ«iM  in  an 
aotion  to f oreoloae oeiiain -mortgagfes onthe 
premises  was  filed  in  .the  county  ol«rk's  of- 
fioe,  and  upon  Iheaaleon  locedosure  defend- 
ant purchaasd  the  rpzemises.  Plaintiff  was 
not. a  party  to  that  aotion,  but  pi^ooeeded  to 
foreclose  his  lien  and.purohaaed  the  premises 
on  a  sale  on  execution  iasued  upon  the  judg  - 
ment  recovered  by  him.  Heid^  That  he  ac- 
quired no  title  as  against  defendant,  because 
he  had  no  hen  when  the  lispeiuienti  was  filed. 
—Id, 

7.  When  an  aotion  is  brought1»4(»eclose  «rme- 
ohanics*  lien  and  the  notice  is  void,  no  per- 
sonal judgment  can  be  rendeied  in  the  ao- 
tion.—Fo^rty  v.  Wiek,8&^. 

MEBGBB. 

1.  Bflfendaot  in  1870  leased  certain  premiaea 
for  three  years  to  one  T..  who  enteSred  into 
possession.  Defendant  afterwards  entered 
into  a  contract  for  the  sale  qf  the  same 
premises  to  T.,  the  contract  providing  that 
it  should  be  carried  out  by  a  specified  time, 
or  be  null  and  void.  T.  £uied  to  carry  out 
the  contract  at  the  time  specified,  and  a|t^- 
iirazd^  paid  up  scHoe  baok  xentt  and  px«^- 
ised  to  jpay  all  .1^  ptved  ou  the  lease.  Meldj 
That  the  lease  did  n<>t  become  mepEged  in 
the  contract  of  sale,  and  that  T.*s  right  un- 
der such  contract  was  only  an  equitable  one 
which  became  forfeited'  on  his  failure  to 
perform.— BMe?(»o/(  v.  Fi-an/t^idd^  9»1. 

See  PLEADmes,  9. 

mSTAKK. 

1.  Mistake  or  ignorance  of  facts  in  parties  Is  a 
proper  subject  of  relief  .only  when  it  consti- 
tutes a  material  ingredient  in  the  oontract 
of  the  parties  and  disappoiiits  ttieir  inten- 
tion by  a  mutual  error,  or  where  it  is  incon- 
BLBtent  with  good  -faith  and  proceeds  from 
a  violation  of  the  obligations  imposed  by 
law  upon  the  conscience  of  either  part^; 
bat  where  each  party  is  equally  innocent, 
and  there  is  no  concealment  of  facts  which 
the  otl\er  party  has  a  right  ,to  Jknow,  and  ;io 
surprise  or  imposition  exists,  t^e  inisteike 
or  ignorance,  whether  mutual  or  unilateral, 
is  treated  as  laying  no  foundation  for  equi- 
table interference. — Dambmami  v.  SdmH- 
ing,  «70. 

See  ArFJEAiL,  7. 

MISTSIAIf. 
8«e  PiUCTicEj  8^. 

XOBTGAGE. 

1.  In  a  foreclosure  proceeding  tlie  complainant 
oaanot  maJEe  a  penon  who  olauns  adv^rseiy 
to  bot&  the  mortgagor  and  moftgesee  a 
partgr,  and  litigate  and  settle  his  righte  in 
that  oaae.— Z/Mrf  «t  ai,  t.  Beynotds  ei  oL^ 
68. 
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2.  The  general  rale  th«t  a  mortgagee  In  poe- 
aesBion  shall  aocoont  for  the  rents  and 
profits  of  the  mortgaged  premises  does  not 
apply  to  a  case  where  the  premises  are 
not  used  or  intended  to  be  used  for  pecuni- 
ary gain. — Madison  Ave.  BapUU  Ch.  t. 
BaptUt  CK  in  OUver  ^.,  89. 

8.  A,  the  owner  of  certain  real  estate,  gave  a 
bond  and  mortgage  thereon  to  B.  After- 
wards A  sold  the  land  to  G,  who  assumed 
and  agreed  to  pay  the  mortgage  as  part 

Snsideration  for  the  conveyance  to  him. 
My  That  after  notice  to  B  of  the  assump- 
tion of  his  mortgage  and  his  acceptance  of 
it,  A  could  not  release  C  from  the  assump- 
tion of  the  mortgage,  which  inured  to  the 
benefit  of  and  may  be  enforced  by  B. — 
Whiting  v.  Oearty,  97. 

4.  Application  for  direction  in  the  judgment 
as  to  the  order  of  sale  of  the  premises 
should  be  made  at  the  trial  or  thereafter  at 
Special  Term.  The  judgment  wiU  not  be 
reversed  for  failure  to  direct  as  to  the  order 
of  sale  of  the  premises — Bergen  v.  Bciek/umse 
et  al,,  118. 

6.  A  defence  of  defect  of  title  in  an  action  to 
f oreolose  a  mortgage,  whioh  does  not  aver 
an  eviction,  is  fidvoloua. — FarkMeon  t. 
Sherman,  128. 

6.  The  original  mortgagor  becomes  a  surety 
when  another  party  assumes  payment  of 
the  mortgage. — Paine  v.  Jones,  156. 

7.  An  alteration  of  a  clause  in  a  mortgage 
concerning  the  manner  of  payment  by  sub- 
sequent holders  thereof,  unratifled  by  the 
original  mortgagor,  releases  him  from  such 
suretyship.  — J(L 

8.  The  Court  will  not  inquire  whether  such 
alteration  be  beneficial  or  injurious ;  it  is 
sufficient  if  it  be  material. — Id. 

0.  The  surety  can  insist  on  the  exact  perform- 
ance of  any  condition  for  whioh  he  has  stipu- 
lated.—/d. 

10.  A  recital  in  a  mort?age  of  the  execution 
of  a  bond  does  not  estop  the  mortgagor  from 
denying  that  any  bond  was  ever  exeouted. — 
Oaylord  v.  Knapp,  199. 

11.  Where  there  is  a  pre-existing  debt,  and  a 
mortgage  without  bond  or  separate  instru- 
ment or  covenant  is  taken  by  the  creditor 
as  collateral  to  such  debt,  it  seems  that  such 
debt  remains  notwithstanding  the  mortgage, 
and  that  if,  upon  foreclosure,  the  land  is 
insufficient  to  pay  the  debt,  the  creditor 
may  resort  to  his  debtor  for  the  balance, 
and  that,  in  such  a  case,  the  rule  laid  down 
in  1  B.  S.,  m  p.  738,  g  159  (130),  confining 
the  remedies  of  the  mortgfagee  to  the  lands 
mortgaged,  does  not  apply. — Id, 

Id.  In  a  foreclofliure  sale  all  the  parties,  save  a 
judgment  debtor  who  was  not  represented, 
did  not  appear,  and  could  not  be  found, 
oonsented  to  the  appointment  of  a  referee 
to  sell  the  property.    Meld^  A  sale  by  auch 


referee  la  in  acooidanoe  with  the  jodgment, 
and  objection  to  the  title  passed  by  such 
sale,  on  the  ground  of  the  non-ooosent  of 
such  judgment  debtor,  is  not  well  takeo. — 
Dickinson  v.  Dickie  et  at.,  207. 

13.  Where  property  was  sold  under  foreclosure, 
and  the  mortgagor  was  an  old  man  and 
unable  to  attend  to  business  at  the  time  of 
the  sale,  and  where  the  land  was  sold  for 
not  more  than  three-fourths  of  its  value, 
and  the  referee  appointed  to  sell  made  it  a 
part  of  the  terms  of  the  sale  that  an  ane- 
tioneer*8  fee  of  $35  should  be  paid  on  the 
day  of  the  sale.  He'd,  That  the  court  below 
properly  exercised  its  discretion  in  ordering 
a  resale  of  the  premises. — Arnold  v.  Egbert 
et  al.,  266. 

14.  Where  a  person  enters  into  a  oontzact  to 
purchase  land,  and. as  part  consideration  for 
such  purpose  agrees  to  pay  a  moctgage 
upon  the  premises,  and  by  direction  of  the 
purchaser  the  deed  is  made  to  the  wife  of 
the  purchaser,  the  agreement  to  assume  and 
pay  the  mortgage  inures  to  the  benefit  of 
the  owner  of  the  mortgage,  the  same  aa  if 
the  deed  was  made  to  the  purchaser. — Fike 
V.  SeUer,  270. 

15.  Appellants  were  purehaaeiB  of  leasehold 
property  at  a  f oredosure  sale.  They  refused 
to  complete  their  purchase  on  the  gronnd  of 
the  existence  of  an  agreement  restricting 
the  use  of  the  property,  which  was  not  dis- 
closed to  tiiem  on  the  sale.  The  terms  of 
sale  provided  that  in  case  of  failure  to  com- 
plete the  sale  the  property  should  be  resold, 
and  the  purchaser  at  the  first  sale  should  be 
liable  for  the  deficiency  on  such  resale.  On 
a  motion  to  compel  a  completion  of  the  sale, 
appellants  were  ordered  tooompiete,  or  else 
that  the  property  be  resold.  A  resale  was 
had  subject  to  the  agreement,  which  re- 
sulted in  a  deficiency.  Heid,  That  the  re- 
sale having  been  under  different  terms  from 
the  first,  and  it  appearing  that  the  agree- 
ment was  such  a  lien  as  seriously  affected 
the  value  of  the  premises,  appellants  were 
not  liable  for  the  deficiency. — Biggs  et  €iL  v, 
PurseH  et  oT.,  281. 

16.  In  affirming  the  orde^  for  a  resale,  the 
Court  of  Appeals  held*  that  in  the  absence  of 
any  proof  or  allegation  that  the  agreement 
diminished  the  value  of  the  premises,  such 
would  not  be  assumed  to  be  the  casa  Hdd, 
That  appellants  were  not  estopped  thereby 
from  riiowing  that  the  restrictions  of  the 
agreement  seriously  affected  or  diminishei 
the  value  of  the  property. — Id, 

17.  P.,  the  owner  of  certain  land,  entered  into 
a  contraot  to  sell  D.  a  part  thereof,  and  ad- 
vanced money  to  build  thereon.  One  H.  en- 
tered into  a  contract  with  P.  and  D.  to  sell 
D.  building  materials,  to  be  paid  for,  half  in 
c4sh,  and  the  other  half  in  a  first  mortgage 
on  one  of  the  houses.  P.  and  wife,  in  Say, 
1872,  executed  and  delivered  to  H.  a  mort- 
gage, whioh  was  not  acknowledged.  In 
June  defendant  filed  a  mechanics*  lien  for 
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materialii  famiahed.  The  mortifage  was 
af terwuds  acknowledged  and  reooided.  In 
an  action  to  f  oreoloee  the  mortgage,  MM, 
That  an  equitable  mortgage  waa  oonstitated 
by  the  attempt  to  give  a  mortgaige  to  H., 
the  lien  of  which  was  prior  to  the  mechan- 
ics' lien,  and  that  such  eqaitable  lien  was 
not  waived  by  the  subsequent  acknowledg- 
ment.—i^ayiM  r.  WiUan,2Si, 

18.  Under  a  judgment  entered  in  conformity 
with  1 167  of  Qie  late  Oode,  directing  that 
one  of  the  defendants  should  pay  the  amount 
of  the  deficiency,  if  any,  app^ring  in  the 
referee's  report  of  sale,  no  confirmation  of 
the  refeiee's  report  of  sale  is  necessary,  at 
least  as  between  the  plaintiff  and  defend- 
ants charged  by  the  judgment  with  the  de- 
ficiency. It  may  be  proper  and  necessary 
for  the  purpose  of  perfecting  the  title  as 
between  the  mortga<i;ee  and  purchaser. — 
Moore  etoL^T.  Shaw,  804. 

19.  The  requirements  of  Bule  80  of  the  gen- 
eral rules  of  practice  do  not  apply  to  such  a 
report  of  sale. — I<L 

SO.  A  referee  appointed  to  sell  land  under  a 
decree  of  foreclosure  made  three  sales  under 
the  same  decree.  Twenty-five  per  cent  of 
the  purchase  money  was  paid  in  on  each  of 
the  first  two  sales,  which  fell  through.  On 
the  third  sale  the  premises  were  sold  for 
$7,500  and  the  tiUe  passed.  Held,  That 
tiie  allowance  to  the  referee  for  bis  fees, 
commissions,  &c.,  could  not  exceed  $50; 
that  he  could  haye  commissions  only  on  the 
consummated  sale,  that  is,  on  such  moneys 
as  were  actually  or  oonstmctiTely  received 
and  paid  over  nnder  the  decree,  and  that  for 
certain  services  performed  by  him  on  the 
first  two  sales,  vis.:  for  receiving  and  enter- 
ing the  decree,  and  for  advertising  the  sale, 
he  was  also  entitled  to  compensation  the 
same  as  if  he  had  been  sheriff.—  WalMdge 
T»JatM$,  876. 

21.  Where  successive  conveyances  are  made 
to  the  same  party,  all  subject  to  the  original 
mortgage,  the  title  to  all  remaining  in  the 
grantee  at  the  time  of  the  f orecloeure,  and 
he  personally  liable  for  any  deficiency  aris- 
ing i^ter  a  sale  of  the  whole,  such  grantee 
has  no  equity  to  have  the  property  sold  in 
parcels  in  the  inverse  order  of  the  convey- 
ances to  him.  —Steere  v.  Steere  et  oi.,  428. 

82.  Certain  premises  which,  with  others,  were 
mortgaged  to  plaintiff  wer6  sold  and  con- 
veyed to  one  S.  By  a  subsequent  convey- 
ance all  the  mortgaged  property  was  con- 
veyed to  S.,  and  he  assumed  the  payment 
of  the  mortgaga  H.  afterwards  executed 
and  delivered  to  oneL.  a  mortgage  upon  all 
the  mortgaged  premises  except  those  con- 
veyed to  him  by  the  first  deed.  After  this 
8.  executed  two  other  mortgages,  one  upon 
aU  the  lands  covered  by  the  original  mort- 
gage, and  one  upon  the  property  conveyed 
by  the  first  deed.  On  foreclosure  of  the 
first  mortgage,  Held,  That  L.  had  an  equit- 
able right  to  insist  that  plaintiff   should 


exhaust  his  remedy  against  all  the  remain- 
ing premises  of  &.  before  selling  the  land 
mortgaged  to  him^  an^  also  to  insist  upon 
the  personal  liability  of  S.  for  the  balance 
of  the  mortgage  debt,  and  that  the  succes- 
sive mortgagees  took  their  mortgages  sub- 
ject to  the  equities  in  favor  of  the  prior 
mortgagees. — Id. 

28.  Where  moneys  have  been  borrowed  of  the 
Loan  Commissioners,  a  mortgagor  has  no 
right  of  redemption  after  default  made,  be- 
yond the  statutory  provision  contained  in 
§  88,  Chap.  150,  Laws  of  1887.  He  can  bring 
no  action  to  redeem,  nor  is  there  any  author- 
ity in  the  statute  under  which  he  can  demand 
an  accounting  of  Che  roots  and  profits  of  the 
premises  for  the  period  during  which  the 
commissioners  or  their  grantees  have  held 
them. — Thompson  v.  Loan  Comre.,  446. 

24.  The  interest  of  one  to  whom  real  estate 
has  been  conveyed  by  a  vendor,  with  the 
assent  of  the  vendee,  as  security  for  the 
money  lent  by  such  an  one  to  the  vendee  to 
complete  vendee*  s  purchase  of  said  real 
estate,  is  that  of  an  equitable  mortgagee. — 
Becker  v.  Becker,  458. 

25.  When  thore  was  at  the  time  of  the  sale 
and  conveyance  an  agreement  between  such 
equitable  mortgagee  and  the  vendee  that 
the  property  should  be  conveyed  to  the 
vendee  upon  a  settlement  of  the  accounts 
between  them,  the  Court  will  compel  the 
I>erformance  when  the  vendee's  readiness  to 
comply  with  his  part  of  the  agreement  ia 
shown. — Jd, 

26.  The  statute  of  limitations  does  not  run. 
agamst  the  vendee's  right  to  a  conveyance, 
—id. 

27.  When  a  rule  governing  the  order  of  sale 
on  foreclosure  of  premises,  which  have  beea 
sold  by  the  mortgagor  to  different  pur- 
chasers, has  been  established  by  State 
Statute  or  the  decisions  of  State  Courts,  it 
is  a  rule  of  property  to  be  followed  by  the 
Federal  Courts  of  such  State. — Orvis  v. 
Powea,  487. 

28.  A  decree  in  foreclosure  in  Illinois  which 
gives  no  time  for  redemption  after  sale  is 
erroneoua — id  i 

20.  The  defendant.  Silos  W.  Gregory,  gave  a 
mortgage  to  his  father,  who  assigned  it  to 
'the  plaintiff.  After  the  assignment  Silas 
conveyed  the  premises  covered  t^  the  mort- 
gage to  the  defendants,  Nichols  and  Lynde, 
with  covenants  of  warranty  except  as 
against  certain  mortgages  referred  to  in  an 
agreement  between  the  parties  bearing  even 
date  with  the  deed.  By  that  agreement 
Nichols  and  Lynde,  among  other  things, 
agreed  to  pay  the  amounts  remaining  un- 
paid upon  this  mortgage,  and  another  col- 
lateral thereto.  This  action  is  to  foreclose 
tibe  mortgage,  and  Nichols  and  Lynde  defend 
on  the  ground  that  it  had  been  paid  by 
Silas  W.  Gregory  before  its  assignment  to 
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the  deed  Mid  ^gxeement  fiom  deaymgiik&r 

80.  Plaintiff  took  an  aboolute  oonyeyanoe  of 
oertain  encumbered  .prpperty  of  the  defend- 
ant, the  consideration  paid  beino:  the  dis- 
dharge  of  oertain  enenmbrancea  thereon  'for 
defendant  by  pUinCiff.  In  an  action  to 
fofedoae  plaintiff's  interest,  He!d,  That 
plaintiff^s  payment  of  said  encumbrances 
was  a  sufficient  compliance  and  that  he 
was  not  bound  to  have  them  discharged  of 
record. — Jaek$an  t.  Stuidt^  516. 

81.  A  motion  pending  in  another  snit  bnraght 
by  the  defeodant  against  the  plaintiff  to 
compel  a  f ovedosare  of  the  premises  in  suit 
is 'no  bar  to  tiiis  aotton. — Id, 

82.  The  obligor  upon  a  bond,  aeonred  .by  his 
mortgage,  is  not  bound  to  pay  the  taa»s  and 
•esessments  imposed  upon  the  mcortgaged 
property  after  snch  property  has  been  oon- 
yeyed  away  by  such  mortgagor,  whese  (the 
owner  of  the  mortgage  Ima  knowledge  of 
■anoh  oonveyanoe,  aoless  audi  obligation  is 
imposed  by  J^he  storms  of  the  bond  or  mort- 
gage.—JtfarsAolI  etoLn.  JJmfBJm  et  aL,  ^M6. 

i88.  It  is  -tbe.diity  of  tthe  awner  of  the  bond  and 
nortgags*  with  knowledge  of  the  .eonvey- 
ance  by  the  mort^^agor,  to  aee  to  it  that  his 
aecurity  is  notin^paiied  b^  an  aocnmulation 
of  taxes  and  ssunnsroents,  which  the  owner 
of  the  premise  basneglected  to  pay,  as  the 
mortgagor  can  only  be  compelled  to  pay  ac- 
cording to  the  terms  of  th^  obligation  wbi^ 
he  has  executed. — Jd. 

8i.  In  an  action  to  foredloae  a  mortgage,  one 
G.,  who  held  a  prior  tien  on  the  jHremises  by 
Tirtue  of  a  mechanics*  lien,  appeared  and 
waived  service  of  all  papers  exc^it  notioe 
of  sale  and  application  for  anrplus  moneys. 
He  afterwards  proceeded  in  an  action  com- 
menced by  another  party  and  obtained  a 
judgment  upon  bis  lien  and  issued  an  exe- 
cation  in  rmn  ogafaust  the  -property.  The 
oomplaint  in  the  foredosnre  snit  indicsrtied 
no  pvrpoae  of  having  the  amount  due  O.  as 
prior  incumbrancer  ascertained.  On  appli- 
cation for  surplus  monm,  jEfe/d,  That  0.*« 
lights  were  not  affected  by  the  jndgxnent 
in  the  foredoeare  suit,  and  that  be  was  not 
entitled  to  any  portion  of  the  surplus.— 7^ 
JSItnigraiU  Mu§tfial  Swffi.  Bk,  t^  GMd- 
man,  5i8L 

Asa  Afpxal,  8;  Oosra,  5;  Dkrds,  <%;  Ba- 
^OPPBL,  8 ;  BxBeuroM,  11 ;  Firb  Iksob- 

▲NCB,  1,  8.  4;   FlXT^lUM,  QCaRANTT,  d, 

8;  iHfiPBCTioN  OF  PAms,  9;  Rbli- 
aiout  CkmFORAinovfl)  8 ;  Biisbttbsif,  1 ; 
UgUBT,  1,  8,  4,  7. 

BnTNICIPAL  C0BP0&ATI0N8. 

1.  nabitifls,  under  tihe  aatbooj^  of  an  order 
of  the  Common  Council  of  the  City  of  Troy, 
published  in  their  paper  the  notioe  of  sale 
of  real  estate  for  non-payment  of  dl^  taxes 
and  ensntiiimirntii     Xba  charter  of  the  o&tv 


.<title  6,  §16)  provides  -tiiflt  iioCioaa  'aT  -tiiia 
chamoter  4hall  :be  ^pntallahad  hy  the  aitj 
chambetlain  ^in  two  dailgr  papeia  -to  *bo  *se- 
leoted  by  him,  and  the  oxpenaoof  snoh  pnb- 
•lication-to  be  addedtto  -the  tax,  -and  changed 
upon  the  lands  sold.  Plaintiffs*  paper  was 
not  ooeof Tthoaoselected  by  the c^ambariain 
for  that  purpose.  JMf ,  That  by  the  seotian 
above  mentioned  ibis  piurtionlar  class  of  ad- 
vertisements was  withdrawn  from  the  g«o- 
oral  power  of  the  Common  Council  over  oity 
advertising,  and  plaintiSiB  are  not  entitled 
to  recover -for  such  publication. — Pranm  ei 
id,  T.  C«y  tf  Tray,  184. 

'8.  The  provision  of  theduorter  of  <tlieCU7of 
Cohoes  that '^* 'no  action  against  the  oily  on 
a  oontraot  obligation  or  liafailily ,  oatprass  or 
impliad,  shall  be  oonunenoad  exoept  wittin 
one  year  alter  the  cause  of  action  shall 
have  aoomed,*'  doea  not  apply  to  aotionafor 
damages  occasioned  by  the  negiigenoe  of 
:^e  oorpoQUbion  in  not  keqniiy  its  aidiiwalha 
in  good  condition. — M^Qoffm  t.  CHlti  ^ 
OAoet,  882. 

3.  Warrants  were  djeawnbjdefondantJn  Jaw 
of  certain  peiaona*  payable  out  of  a  oertain 
fund  when  ooUeoted,  and  bearing  interest 
on  their  laoe  from  a  certain  date,  Tlie 
fund  bAving  been  collected,  defendant  olier- 
«d  to  pay  tiie  amount  actually  doe.  Bdd^ 
That  tiiis  offer  did  not  extinguish  tlie  debt 
nor  stop  the  running  of  interest. — Bead  v. 

4  A  notice  in  tiie  olfioial  pqMr  that  istcfest 
will  cease  to  run  on  such  warrants  nfter  a 
certain  date  does  not  affect  a  holder  theasof 
unless  it  is  shown  that  suoh  notioe  was 
brought  to  his  knowledge.  —  itf. 

6.  A  munidpal  corporation  Is  bound,  after 
asotioe,  express  or  implied,  to.  remove  or  to 
keep  ic  repair  permanent  awnrogs  erected 
over  the  sidewalks  of  the  public  8treeta»  and 
is  liable  for  injuries  caused  thereby  tc  per* 
sons  traveUiBg  upon  the  atreofis,  oMn  when 
the  stmetnm  waa  not  -made  by  authority  ol 
the  oorporation  or  ander  the  oapervisian  of 
say  of  its  officeia. — Hwmt^  v.  Thb  Muyar^  4s., 
4fJ!f.  r.,  888. 


6.  If  an  awninir  Ims  bean  oaBatmctod  in  a 
negUgont  snsnner  under  the  direotion  of 
the  atreet  commissioner^  or  tiurough  his  n^- 
ligence  to  supervise  it,  tiiie  oorporation  is  lia- 
I&  tor  inanriea  oanssd  thiwehy,  aaanif  tka 
defect  is  not  patont,— id. 

7.  The  dnigr  of  a  dij  to  remove  an  awning,  if 
dMigerooa,  or  keep  it  in  repair,  ia  espedsfly 
plain  in.respeot  to  thcee  stnets,  the  fee  of 
wfaidi  is  vested  in  tiie  dty  upon  irast  to 
keep  them  open  sa  public  Otareets  in  Bke 
manner  as  tbe  dSier  pabUo  streets  of  the 
dfy.^TSL 


8.  Wkeso  a  mnnidpal  corpotaisaa 
to  peif  om  the  same  dnty  in  nsgard  to  a 
strip  of  land  which  it  does  not  -own  ss  if  it 
had  been  f oraiaUy  and  lawfnlly  laid  out 
«Dd  adopted  as  *  atnel^  it  ia  bound  to 
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the  name  >  dagree  of.  figHanoe  Mn  U*  imiiosed 
nponit  in  zelweatm  to  its  <iilher  rtnatli,  and 
UboHnd-toniDleoltlfeB  pahlMfrom  allin- 
jpries  whioli-iMijaziM  fDranaBj^nef^eelto 
take  proner  ehuge  olit^  and'  is  estopped 
ftom  queetioniiur  thatrit  waft«  lawful'  road 
oretreet.-^^S^iMa  y.  OUy  of  Oohaei,  671i 

9.  A  manioipal  oorporatlon  is  liable  to  a  peoon 
who,  without  fault  on  his  part,  suffexa  dam- 
age on  aooount  of  the  failure  of  its  offioers 

.  to  keep,  the  streets  in  a  saf^  oondition  for 
pnbllo  ttayeL — Id, 

10.  In  an  aotion  against  a  municipal  corpota- 
tion  to  recover  damages  for  injuries  sus- 
t|i]ied  \iy  pteiiitlff'  while  dritiiq^  a  large 
wagoD  under  a  traniwa3r  built  across  saoti  a 
street,  J7eM,'  Tlrnt  a^resoldtloB  of  the  oom- 
mcn  oQvnoil  as  to  the  grade  and  paving  of 
the  streets,  and  a  resolntion  passed  two  days 
after  the  accident  directing  the  renoaoral  of 
the  ttramway,  'were  ad miasf Ue  and  ootnpe- 
tenft  to  showdefendant'Saots  is  awaming  to 
control  the  stxeeti — Id,   ■ 

See  Tazbs,  4^  5. 

MURDER. 

1.  On  a  trial  for  murder^  deoIaarafcioBS  made 
by-  the  murdered  mas  shonly  before  his 
death,  and  after  being  iuf or nied>  by  his  phy- 
sician that  he  must  die,  axe  admissible. — 
Ehrotheri<m  t-.  Th$PeopU;  445. 

See  JuBOBB,  1. 

NATIONAL  BANKS.* 

1.  National  banks  axe  authorized  to  reserve 
and  take  interest  on  loans  made  by  then^  at 
such  rates  as  are  allowed  by  State  law  to 
State  banks  of  issue  in  the  States  where 
the  National  banks  are  located,  whether 
such  allowance  is  made  by.general  or  special 
lBms,^Firgt  JSTatH  Bk.  y.  Uhmoan  et  aL,  68. 

%  National  banks  are  liable  for  the  penalty 
prescribed  by  §§  &197  and  5198  of  the  U.  S. 
R,  8.,  for  taking  usurious  interest,  although 
the  paper  discounted  is  business  paper,  and 
the  same  trsasaetion  by  an  indlTidnai  would 
sot  be  usurious.  The  character  of  the  pa- 
per is  not  material,  and  the  statute  applies 
to  discounts  aswell  as  loans. — JohTUonv, 
Ths  Nafl  Bk.  of  OhvenvUU,  274. 

8.  Defendant  reoeived  a  sum  of  money  on 
deposit  from  one  S.,  and  agreed  to  hold  it 
as  security  to  one  B.  for  the  faithful  per- 
formance by  S.  of  a  cootraat  with  B.,  .and 
issued  to  B.  a  certificate  of  deposit.  HM, 
That  the  agreement  was  valid  and  not  in 
excess  gf  defendant's  powers. 7— .S^An«//  v. 
Th6  Ohautanqua  Oo,  iVbl*i  Bkt^  275. 

See  Tasks,  6,  7. 

NATfTBALIZATION. 

1.  To  entitle  aa  alien  to  dtisenship  hemust 
•how  that  he  has  behaved  as  a  man  of  gpod 


ttiorsl  chaiteter  durte-oStlie^  time*  of^  his 
Msidenee  within  the  Jhdieidr  State8t;-**-ii»  r« 
8pen$er,29i 

2.  ne  appliesatf  nrast  not  siinpljr  have  stis- 
tained  a  good'  veputation,  but  his  condiict 
must  have'  been  stioh  air  comportir*  with  a 
goodobazaeier.— /dL 

8.  A  person  who  commits  perjury  has  so  far 
behaved asa  nnn  of  bad  mot»l  ctteraeter 
and'  is  not  entitled'  to  admisaion  to  citizen- 
dnp,  alihoi^fh  be  may  have  boen  paidoiied 
forthait'  offeaee. — Id, 

Nfl^ljIGBNCa 

1^  Plaintiff  was  a  passenger  in  one  of  the  de- 
fendant's trains,  and,  while  crossing  a  bridge, 
his  elbow,  which  was  resting  on  the  window- 
sill,  was  struck  by  some  hard  sabstanee  and 
broken.  The  bridfw  was  coastrueted  of 
wood  and  was  a  trass  bridge.  It  was  claimed 
that  tb«  bridge  was-  too  narrow  for  the  safe 
pasuige  of  the  car,  there  being  cfoiy  seven 
inches  space  between  the  car  and  the  truss 
OB  the  side  plaintiff  was  sitting,  and  also 
that  the  brid^  was  out  of  repair;  In  the 
year  following  the  accident  ther  bridge  Was 
reptaeed  by  an  iron  (me  resting  on  the  same 
foundations,  leaving,  on  aoooont  of  the  dif- 
ference of  mater  ia^  a  greater  distance  be- 
tween the  rails  and  trasses.  The  Court 
charged  the  jury  that  they  might  taker  that 
fact  into  oonsideratiott  in*  deteroMng 
whether  defendant  was  guilty- of  negligence 
in  allowing  the  old  brid^^  to  reman.  HHd^ 
Error.— Z^o^  v.  Th& B.,  Li  <&  W.  RB*  Oo., 
2, 

3.  Negligence  is  the  absence  of  care  according 
to  the  circomstanoesb — PenniyUxmia^  B,R, 
Co,,y.  Friei,  82. 

3;  'Rieqnestlenof'negllgenee'  shotild  not  be 
submitted  to  the  jury  when*  the  evidence  is 
insafiMettt  to  establish  it.— Jd. 

4.  While  all  persons  who  walk  the  streets  of  a 
mu&id|Nil  corporation  have,  as  a  general 
rule,  a  right  to  rely  upon  the  espeotatlon 
that  the-  corporation  will  have  a  nfe  side- 
walk, a-  person  who  has  knowledge  of  a 
defect  has  no  such  rights -^ItGewA  n  The'  VU» 
tage  of  EdgewUer,  269. 

5.  An  action  brought  by  a  husband  to  reoover 
dcanages  for  loss  of  services  of  his  wife,  and 
for  medicines,  &c.,  paid  for  by  him  by. rea- 
son of  an  injuiy  to  the  wife,  alleged  to  have 
been  caused  by  defendonVs- negligence^  in- 
volves the  pecuniary  rights  and  interests  of 
the  plaintiff,  and  survives  to  his  personal 
xepresentatiTes. — Oregm  v.  TAe  Broofdf^f^ 
Orosttown  BR  Oo.,  386^. 

6.  The  fact  that  the  complaint  also  alleges 
that  plaintiiTs  personal  comfort  has  been  in- 
terfered with  does  not  deprive  his  represen- 
tatives of  their  remedy  for  the  peouniaiy 
injuries  sustained  by  him. — Id, 

7.  Where  a  mam  without  rig^t,  with  a  full 
knowledge  of  the  location,  voluntarily  places 
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himself  open  a  nilvoad  tanfok,  at  a  place 
where  there  la  no  eroenng,  and  which  la  a 
known  point  of  danger,  he  is  goilty  of  neg- 
ligence per  te,  and  can  daim  no  damages 
except  for  wanton  injury,  even  though  the 
negligence  of  the  coinpanT*8  agent  contrib- 
uted to  the  result.— rA^  PitUhurg^  FL  W. 
db  C.R  Co,  ▼.  CoOiru  et  al.,  407. 

6.  A  party  who  places  another  in  perQ  cannot 
complain  if  he  does  not  exercise  the  best 
judgment  in  extricating  himsdf  from  such 
peril ;  he  must  do  the  best  he  can  to  saye 
himself,  and,  if  he  fails,  the  part^  who 
placed  him  inperil  must  be  held  responsible. 
—  Voak  y.  The  Northern  Central  B.  Co., 
416. 

9.  While,  in  an  action  brought  against  a  rail- 
road company  to  recover  damages  for  the 
death  of  plaintiirs  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
in  excavating  earth  from  a  turnpike  adjoin- 
ing its  road,  evidenee  in  relation  to  tiie  con- 
dition of  the  turnpike  in  the  yioinity  of  the 
place  of  accident,  at  times  antecedent  there- 
to, and  as  to  what  changes  and  alterations 
had  been  theretofore  mi^e  by  the  company, 
are  in  a  genera]  sense  admissible,  yet  the  ex- 
amination should  be  confined  within  proper 
limits,  both  as  to  time  and  distance  from 
the  point  of  accident.  Those  limits  are  in 
the  discretion  of  the  trial  judge,  and  the  ad- 
mission of  such  evidence  will  not  be  deemed 
a  substantial  error  except  where  it  plainly 
appears  that  it  must  haye  operated  injuri- 
ously to  the  rights  of  the  party  objecting. 
—Biertfauer  y.  The  N.  Y.  O.  db  H.  R.  JRB. 
(7^.,  434. 

10.  In  an  action  for  cauring  death  by  negli- 
gence compensation  is  to  be  awarded  with 
reference  to  the  pecuniary  injuries  sustained. 
Neither  yindictive  damages  nor  those  wbioh 
are  wholly  speculative  or  conjectural  axe  to 
be  allowed. — Id, 

11 .  It  was  not  intended  by  the  statute  that  the 
full  sum  of  $5,000  should  be  given  in  eyery 
case  falling  within  its  purview;  but  that 
less  or  more,  not  exceeding  that  sum,  should 
be  given  according  as  the  eyidence  should 
warrant. — Id, 

12.  Whether  or  not,  under  the  circumstances 
of  a  particular  case,  the  parents  of  a  child 
two  and  a  half  years  old  could  prudently 
permit  him  to  go  unattended  into  Uie  street, 
and  remain  out  of  sight  for  a  length  of 
time,  is  a  question  for  the  jury.  — Kenyan  y. 
The  N.  T.  C,  and.H,  R  BR  Co.,  451. 

18.  Though  the  negligence  or  wrongful  con- 
duct of  a  child,  two  and  a  half  years  old, 
cannot  be  imputed  to  him  as  a  defence  to  an 
action  for  injuries  to  him,  occasioned  by  the 
negligence  of  a  railroad  company,  yet  the 
negligence  of  his  parents  in  permitting  him 
to  go  at  large,  and  stray  unattended  upon 
defendant's  track,  can  be  imputed  to  him. 
—/A 


14.  One  who,  by  negligenoe,  hasfdaoed  aaotlMr 
in  Budi  a  ritoation  that  he  must  adopt  a  per- 
ilous altematiye,  is  responsible,  alflioiigfa 
the  other  party's  act  in  the  emergency  was 
the  direct  and  immediate  cause  of  his  mr 
inry.—BoU  y.  The  Northern  Central  BR  Co., 
497. 

15.  The  same  degree  of  care  is  not  required 
from  an  employee  engaged  in  his  duty  upon 
the  track  that  is  required  from  a  person 
crossing  the  track  or  from  one  not  an  em- 
ployee going  upon  the  track  for  any  purpose, 
—id 

16.  Plaintiff,  an  employee  of  the  Brie  Bailrosd 
(Tompany,  was  loading  a  hand-car  in  the 
city  of  Elmira  with  paints,  Aa,  to  be  used 
in  his  work,  when  he  discoyered  one  of  de- 
fendants' trains  a  short  distance  off,  raindly 
backing  towards  him  on  its  way  to  the  Eds 
depot  to  obtain  passengers,  without  giving 
the  statutory  signals.  Plaintiff  then  en- 
deayored  to  remove  the  hand-car  from  the 
trac^  and  while  so  doing  was  struck  by  the 
train  and  injured.  IMd,  That  he  was 
not  guilty  of  contributory  negligence ;  that 
he  was  justified  in  acting  as  he  did  to  save 
the  life  of  one  or  more  persons  upon  the 
train  not  in  yiew  but  known  to  be  on  such 
train,  by  preyenting  the  train  from  being 
thrown  from  thd  tnusk. — Id. 

17.  One  of  defendant's  engines  was  backing 
slowly  through  the  city  of  Schenectady. 
Plaintiff,  a  child  four  years  old,  who  had 
escaped  from  his  mother  onder  circumstan- 
ces which  showed  no  omission  of  proper 
care  on  her  part,  approached  the  engine, 
ran  alongside  some  distance,  and  then  at- 
tempted to  cross  in  front  of  it,  when  he  was 
stmck  by  it  and  injured.  Hefd.  That  there 
was  no  such  contributory  negligence  charge- 
able to  him  as  would  bar  the  action ;  that 
he,  being  a  child  of  tender  years,  was  not 
responsible  for  personal  n<»gligenoe ;  but  that 
the  evidence  was  inauf&cient  to  show  any 
negligence  on  defendant's  part. — JSehteeir  y. 
The  Ir.  r.  a  andKRRR  Co.,  53a 

18.  PlainUfTs  cattle  escaped  ujxm  defendant's 
railrosd  through  an  open  gate  at  a  tana 
crossing,  and  were  killed.  In  the  absence 
of  evidence  that  the  gate  was  left  open  by 
defendant  or  its  employees,  or  that  defend- 
ant had  actual  notice  that  it  was  open,  or 
that  it  had  been  open  a  sufficient  time  to 
imply  constructive  notice,  Ifisftf,  That  there 
was  no  evidence  of  negligence  on  the  part 
of  defendant,  and  tlmt  the  judge  erred 
in  submitting  that  question  to  the  jury. — 
Bymee  y.  The  D.  dk  K  C,  Co.,  549. 

19.  Lot  owners  and  ooonpants  are  not  liable, 
either  at  common  law  or  by  statute,  for 
injuries  caused  by  an  accumulation  of  ice 
and  snow  on  the  ridewalks  in  front  of  their 
lots.-— ifodbn  y.  Sdkreg,  560. 

80.  A  municipal  ordinance  requiring  lot  owners 
and  occupants  to  keep  in  order  the  sidewalk 
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in  front  of  their  lota  does  not  create  a  oaose 
of  aotion  against  a  lot  owner  or  occupant  in 
favor  of  a  third  person. — Id. 

21 .  Plaintiff  sues  to  recover  damages  for  injury 
to  his  woods  by  iires  caused  by  sparks  from 
defendant's  engines.  It  not  appearing  that 
the  sparks  escaped  by  reason  of  defects  in 
the  engines,  or  want  of  proper  care  and  pru- 
dence in  their  management,  in  other  words, 
no  negligence  having  been  shown  on  the 
part  of  defendant,  Held,  That  defendant's 
motion  for  a  nonsuit  should  have  been 
granted.— -flb^fo  v.  TheN.  T,OAII.R  RB. 
Co.,  667. 

See  Banks,  7, 8 ;  Oqmmon  Cabribrs,  3, 4,  8 ; 
Evidence,  22,  23 ;  Marine  Collision,  8  ; 
Master  and  Servant,  8,  4 ;  Municipal 
Corporations,  2,  6, 8,  9 ;  Practice,  43. 

NEGOTIABLE  PAPER 

1.  Defendant's  intestate  executed  and  deliv- 
ered to  plaintiff  four  instruments  in  writing, 
by  which  he  proiHised,  for  value  received, 
to  pay  at  his  death  to  plaintiff  a  specified 
sum,  in  trust  to  pay  the  same  to  persons  men^ 
tioned  therein.  These  ifistruments  were  all 
under  seal.  HMt  That  the  instruments 
were  promissory  notes,  and  the  afiB.xing  of 
seals  to  them  did  not  alter  their  legal  effect. 

— Anthony  v.  Harruon,  30. 

2.  It  appearing  that  neither  the  payee  nor  the 
beneficiaries  had  paid  any  consideration  for 
the  notes.  Held,  That  it  rested  upon  plaintiff 
to  prove  that  a  consideration  had  been  paid, 
and  if  so,  .by  whom. — Id, 

8.  If  a  party  proposes  to  make  a  conditional 
acceptance  and  commits  that  acceptance  to 
writing,  he  must  be  careful  to  express 
clearly  the  conditions  therein. — Coffman  et 
oL  V.  CampheU  et  al.,  120. 

4.  When  the  words  of  acceptance  are  so  am- 
biguous as  to  require  parol  evidence  to  ex- 
plain them,  the  burden  of  proof  is  upon  the 
acceptor  to  show  that  it  was  conditional, 
and  such  proof  is  of  no  avail  where  the  hold- 
er or  one  under  whom  he  claims  took  the 
bill  for  value  without  notice  of  the  condi- 
tion.— Id. 

6.  A  demand  made  of  only  one  of  several 
makers  of  a  joint  and  several  note  is  not 
sufficient  to  charge  the  indorser. — Britt  v. 
Ijaioion,  187. 

6.  Where  the  maker,  of  whom  demand  was 
made,  was,  in  fact,  principal,  and  the  other 
makers  sureties  upon  the  note,  but  the  in- 
dorser was  ignorant  of  this  relation  until 
after  notice  of  demand  was  served  upon  him. 
Held,  That  he  might  insist  that  all  the 
makers  be  treated  as  joint  and  several  prin- 
oipals,  and  that  no  sufficient  demand  had 
been  made.— /d 

7.  Evidence  that  the  note  in  suit  had  been  al- 
tered since  execution  by  the  addition  of  the 


words  *^with  interest,'*  is  competent  under 
a  general  denial  in  the  answer. — JSohtoan  et 
al,  V.  Oppold  et  ai.,  152. 

8.  An  indorsement  upon  the  note  insult,  made 
by  a  married  woman,  purported  to  charge 
her  separate  estate.  On  the  trial  she  was 
asked  whether  the  writing  above  her  signa- 
ture was  there  when  she  signed.  Meld^  That 
the  question  was  materiad  and  admissible 
against  a  general  objection. — Id. 

9.  When  a  note  payable  to  bearer,  or  payable 
to  order  and  duly  indorsed  by  the  payee,  is 
left  by  the  owners  in  the  hands  of  an  agent, 
and  tiie  maker,  in  good  faith  and  without 
fraud,  makes  a  contract  with  such  agent, 
supposing  he  is  acting  for  his  principals,  to 
pay  the  note  in  merchandise,  and  does  so, 
and  the  notes  are  surrendered  to  him,  he 
will  be  protected  in  such  payment. — Gregg 
V.  Johneon  et  oL,  178. 

10.  In  such  a  case  a  principal  cannot  repudiate 
the  acts  of  his  agent  after  giving  him  all 
apparent  and  necessary  authority  as  a  gen- 
eral agent,  and  the  possession  of  the  notes. 
^Id. 

11.  The  indorsee  of  a  note  indorsed  and  trans- 
ferred after  maturity  must  demand  pay- 
ment within  a  reasonable  time.  When  de- 
mand was  not  made  until  two  years  and 
eighteen  days  after  the  transfer,  Hefd^ 
That  the  indorser  was  discharged. — Eieer^ 
lord  V.  DiUenback  et  al.,  180. 

12.  A  note  payable  to  the  order  of  A.  and  B. 
or  bearer  may  be  transferred  by  delivery 
without  indorsement — North  v.  Mulford, 
192. 

18.  If  only  one  of  the  payees  indorses  the 
note  he  is  prima  foHe  liable  to  the  holder. 
His  liability  is  not  affected  by  the  absence 
per  M  of  the  indorsement  of  the  other. — Id. 

14.  But  evidence  to  prove  that  the  note  was 
given  under  a  special  agreement  that  both 
should  indorse  and  become  jointly  liable  is 
admissible  as  a  partial  defence  on  behalf  of 
the  indorser,  in  a  case  where  the  holder  of 
the  note  had  not  parted  with  value  upon  its 
purchase.  — Id. 

15.  Plaintiffs  sold  certain  goods  to  one  M.,  and 
took  his  note  therefor  payable  to  their  order. 
Afterwards,  claiming  that  the  purchase  was 
fraudulent,  plaintiffs  threatened  to  rescind 
the  sale  and  re-possess  themselves  of  the 
goods.  In  order  to  settle  the  matter,  M 
procured  the  defendant  to  indorse  the  note, 
stating  to  her  at  the  same  time  that  he  ex^' 
pected  to  meet  It  when  due  and  that  plain- 
tiffs wanted  an  indorser.  Held,  That  there 
was  a  sufficient  consideration  to  bind  the  in- 
dorser, and  that  the  form  of  the  note  did 
not  preclude  a  recovery  against  defendant 
as  indorser,  she  knowing  when  she  indorsed 
that  the  indorsement  was  intended  for  plain' 
iifPBaecvLiitj.—Jaffray  et  cU.  v.  Brown,  203. 

10.  B.  was  second  indorser  upon  a  note  made 
by  one  M.    The  note  b^ing  past  due  and 
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tn6  bold6r  pftMnng^  rot*  pflQmtat^  ah  vnlm^o- 
iteent  wito  made,  liFitlioiK  B.'0  knowledge,  bj 
which  plaintiiZs,  alk  Sl'e  reqi^ert,  ahdin-oon- 
■ideiation  of  the  aesignment  of  a  bond  and 
mortgaspe  againat  the  fint  indorner,  wliioh 
11  was  foreclosinl^,  agteed  to  pnrohaae  the 
note  and  to  secaie  the  payment  ttierefot'by 
his  own  note;  M.^s  note  not  to  be  delivered 
to  plaintiff  nntll  his  note  was  pa^id  The  ar- 
xangement  was  carried  out,  plaintiff's  note 
paid,  and  the  note  and  bond  aind  mortgf^ge 
dtiiYexed  to  biih.  KM,  Thai  the  artange- 
mctat  oonstitated  a  postponement  of  pay- 
ment ot  the  note,  and  tfaa*  B.  was  dis- 
chaiged  from  liaWtity  thertby; — Green  t. 
.fiM«i,  246. 

17.  Plaintiff  indorsed  a -note  sl^ed  by  J.  and 
0.  for  the  parpose  of  reviewing  a  prerions 
note  indorsed  by  him  for  their  t^nefit.  The 
makers  diverted  this  note  from  its  intended 
parpose,  and  transferred  it  to  defendants  in 
payment  of  aa  antecedent  debt.  Defend- 
ants had  it  disooonted,  and  upon  its  matu- 
rity plaintiff  was  compelled  to  pay  it.  Held, 
That  defendants  took  the  note  subject  to  all 
the  infirmities  resulting  from  the  fraudu- 
lent deliyery  to  them,  and  acquired  no  bet- 
ter title  to  it  against  plaintiff  than  J.  and 
G.  had;  that  the  sale  of  it  by  defendants 
was  a  conversion,  although  tiiey  aeted  in 
good  faith  and  in  ignorance  of  plaintifiTs 
rights,  and  that  plaintiff  had  an  election  of 
remedies,  trover  for  its  conversion  or  an 
action  for  moneys  had  and  reoeSved  for  the 
assouBt  reoeived  on  its  disooimt. — Cametoek 
T.  Hier  et  aL,  dm. 

IB.  TJnder'an  agreement  between  plaintiff  and 
the  assignee  in  bankruptcy  of  J.  and  G.,  the 
assignee  released  to  plaintiff  certain  property 
mortgaged  to  him  for  security^  and  plaintiff 
agreed  to  protect  the  general  estate  of  the 
bankrupts  against  certain  notes,  including 
the  one  in  suit.  HM^  That  the  agreement 
did  not  affect  the  notes  themselves  or  the 
liability  of  any  of  the  parties  thereto  except 
as  it  might  lead  to  a  payment  thereof  from 
the  premises  released. — Id, 

19.  One  who  writes  hi«i  name  on  the  back  of  a 
non-negotiable  note  can  only  be  made  lia- 
ble as  maker  or  guarantor,  and  to  charge  him 
in  either  of  those  characters  the  complaint 
in  an  action  upon  such  note  must  aver  that 
he  so  wrote  his  name  with  intent  to  become 
liable  in  such  character. — Oaufiey  v.  Oobtdto^ 
830. 

20.  The  mere  fact  that  by  virtue  of  certain 
proceedings  the  property  contained  in  a 
promissoiy  note  had  been  seized  by  the 
overseer  of  the  poor  for  the  support  of  the 
family  of  one  of  the  former  holders,  who 
has  absconded  and  left  his  family  liable  to 
become  chargeable  to  the  town  for  support, 
is  no  defence  to  an  action  on  such  note  by  a 
bona  fide  endorsee  thereof. — Fary>eU  t. 
Hibner,  357. 

21.  In  such  a  case  the  overseer  having  made 
no  claim  to  the  note,  the  endorsee  is  the 
legal  owner  and  holder  of  the  note.— M 


20.  Tll0  rule  of  Unrtliattlitf  giving  of  time  to 
tiie  {Mootpal  by  a  valid  agtMment  with  him, 
without  the  oonsent  at  Sie  Bumtf,  operates 
as  a  discharge  of  the  latter,  applies  to  in- 
dorsers  on  commercial  paper. — IfniuMuU 
Bank  of  Oiouenvitie  r.  Place  H  oL^  380. 

28.  To  entitle  a  pmrty  to  sue  upon  a- poromis- 
Bory  note  he  must  have  the  right  of"  posaea- 
sEon  and' be  the  legul  owner;  such  owner- 
ship must  be  sofBoient  to  protect  the  de- 
fendant upon  a  reootery  against  him  from  a 
subsequent  action  by  the-assigiwr. — Hnffe  v. 
Bathatn  aal,d»^ 

24.  Where,  in  an  action  upon  a  promttsoiy 
note  indorsed  in  Uaak,  the  answer  denied 
that  plaintiff  was  the  legal  owner  or  bolder, 
thereof  i  and  alleged  that  another  party  wmt 
the  real  party  in  interest,  and  the  ownei 
and  holder,  JSM^  That  defendants  had  « 
right  to  show  that  plaintiff  had  no  title, 
l^al  or  equitable,  to  the  note; — Jd. 

See  BzBcirroiiB,  10;  Joflfr  Stocr  Asbooia 
TiONs,  8;  MARHfBD  WbMfeK,  1,  3-5;  Par- 

TTBB,    8,    4;     PLBADIN08,     5;     BBLIGTOCS 
Gollt^>B▲TIOHB,  5,  0;  OBFIiBTlK,  1 ;  UsUitT, 
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NBW  TRIAL.     ' 
BeePBACTiCB,  4,;  0,  20^  88. 

NBW  YORK  CITY. 

1.  Defendant  was«  in  1873,  appointed  aaaiat- 
ant  clerk  of  a  District  Court  for  a  term  of 
six  years,  but  was  removed  by  P.,  the 
successor  of  the  judge  by  whom  he  was 
appointed,  and  one  ll.  appointed  in  his 
place.  M.  was  removed  by  0. ,  the  suooes- 
sor  of  P.,  who  appointed  relator,  but  after- 
wards removed  him,  and  appointed  one  P. 
M.  In  an  action  brought  by  relator  against 
P.  M.,  it  was  adjudged  that  relator  was 
entitled  to  the  office,  and  that  P.  M.  be 
ousted.  Prior  to  the  entry  of  this  judg- 
ment, defendant,  with  the  oonsent  of  P.  M. 
and  the  justice,  resumed  possession  of  the 
office  under  his  original  appointment. 
Held,  That  defendant  was  entitled  to 
held  the  offiOe  for  the  full  term  of  six 
years  from  his  appointment ;  that  he  was 
not  bound  by  the  judgment  in  the  action 
against  P.  IL—Ths  PtopU  ex  reL  GOeknet 
V.  Murroff^  122. 

2.  While  defendant  was  kept  out  of  office  aa 
assistant  clerk,  he  held  the  offices  of  assem- 
blyman, derk  in  the  mayor's  office,  and 
clerk  in  the  Department  of  Public  Works. 
Held,  That  he  did  not  thereby  vacate  his 
office  as  assistant  derk. — Jd, 

8.  Under  the  anmnded  charter  of  1857,  of  the 
city  of  New  York,  the  publication  of  an 
ordinance  for  the  improvement  of  streets  in 
said  city,  prior  to  its  passage,  is  not  a  con- 
dition precedent  to  the  existence  of  power 
in  the  Common  Council,  and  the  omission  of 
the  publication  in  one  paper  out  of  several, 
or  the  publicatioli  for  a  -  less  time  than 
required  by  law,  or  a  defective  publicatloo 
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ia  mnoM  of  the  pape»  woakl  be  m«vB  iaeg- 
ulwitiea^  not  aiEootiiig  the  juisdiotioii  of 
the  CkHnmon  Goonoil. — Moor^v,  Th$  Mt^for, 
dfc.ofjf.  7.,  266. 

4.  One  who  enters  into  a  oontraot  with  the 
oity  of  New  York  under  the  terms  of  such 
«n  ordhiance  has  a  right  to  assume  that  the 
act  of  the  Oommon  Council,  being  within 
its  general  powenr,  was  ralid ;  ttad  where 
he  has  expended  monej  and  labor  on  the 
faith  of  snoh  assumption,  and  the  oity  has 
aooepted  ^e  work,  the  latter  should  be 
estopped  from  alleging  a  mere  irregularity 
to  prevent  a  recoTory. — Id. 

0.  The  Legislatnxe  had  the  power  to  create  a 
Board  of  Estimate  and  Apportionment  for 
the  purpose  of  ascertaining  the  amounts 
which  should  be  raised  by  the  Board  of 
Snperyisora  for  the  expenses  of  the  city 
and  county  of  New  York. — Townsend  ▼.  The 
Mayor ^  di,^ofIf.  F.,  621. 

0.  Such  Board  levies  no  tax,  but  simply 
determines  what  amount  shall  be  leyied  by 
the  Board  of  Superrisoxs.*— idL 

7.  The  Legislature  have  absolute  control  of 
the  question  of  taxation,  except  so  far  as 
tiiey  may  be  limited  by  the  constitution. — 
Id. 

Bee  CoNSTiTUTioKAL  Law,  10,  11. 

NON-IMPEISONKBNT  ACT. 

1.  The  Marine  Court  of  the  city  of  New  York 
ia  a  Court  of  Record,  and  a  justice  of  the 
Marine  Court  has  power  to  issue  a  warrant 
for  the  arrest  and  commitment  of  a  party 
in  virtue  of  proceedings  under  the  act  to 
abolish  imprisonment  for  debt,  «&c.,  passed 
April  20,  18-31,  and  the  acts  amendatory  of 
the  same. — The  People  ez  rel.  Lowenbein  v. 
Donahue^  295.. 

NOTARY  PUBLIC. 

1.  The  want  of  proper  qualifications  of  a  notary 
public  appointed  by  the  proper  authority  can 
be  inquired  into  only  in  a  direct  proceeding 
for  the  removal  of  tiie  notary. — Lambert  V. 
The  PeopU^  91. 

2.  His  acts  under  color  of  office  are  valid. — 
Id. 

NUI8ANCB. 

1.  It  is  a  question  of  faot  for  the  jury  to  de- 
cide under  the  particular  circumstances  of 
each  case  whether  the  making,  storage,  or 
carriage  of  powder  is  a  nuisance. — Heeg  v. 
Lieht,  878. 

2.  Gunpowder,  or  its  possession,  making, 
storage,  or  carriage,  is  not  per  ee  a  nuisanoe. 
— Id. 

ftee  Railroad  Cohpakiba,  15. 

PARTIES. 

1.  Great  liberality  is  exercised  by  the  Courts 
in  allowing  persons  who  are  shown  to  have 
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aa  interest  in  a  Amtroretsy  to  become  par- 
ties to  an  aetion,  to  enable  them  to  protect 
their  rights.  Injury  is  fkr  less  likely  to  oo- 
our  from  adding  than  rejecting  parties. — 
MaUer  of  Oudl^,  84. 

2.  It  is  not,  however,  made  Imperative  by 
%  452  of  the  Code  to  grant  such  an  applica- 
tion in  all  cases  without  regard  to  the  merits 
involved. — Id, 

8.  Mere  naked  agents,  having  possession  of  a 
bill  of  exchange,  endorsed  in  blank,  sent 
them  by  their  principal,  the  owner,  for  col- 
lection, have  not  snfficient  interest  to  en- 
able them  to  bring  suit  in  their  own  name. 
—Bftf  etoLy.  Tiiden,  441. 

4.  The  possession  and  production  of  a  bill  of 
exchange  by  plaintiffs  is  prima  faoie  evi- 
dence of  their  ownership. — Id, 

5.  Where  an  action  has  been  brought  by  or 
against  one  in  his  representative  capacity, 
the  Court  may  amend  the  action  by  striking 
out  the  representative  words,  and  may  make 
the  action  by  or  against  him  personally.  It 
may  be  the  duty  of  the  Court  in  certain  cases 
to  make  this  amendment.  This  power  may 
not  be  even  wholly  disoretlonazy. — Tighe  v. 
Pope,  4^. 

See  Action,  2 ;  Appeal,  15 ;  Cloud  on 
TrrLB,7;  Corpo rations,  15;  Mortoagb, 
1 ;  Partition,  1,  2 ;  Undrbtakinq,  2. 


PARTITION. 

1.  Tenants  for  life  can  have  partition  as  be- 
tween themselves,  and  may  make  parties  to 
the  action  or  proceeding  aU  persons  entitled 
to  the  reversion,  remainder,  or  inheritance, 
after  the  termination  of  any  particular  es- 
tatO)  or  who  may  by  any  contingency  be  or 
become  entitled  to  any  beneficial  interest  ua 
the  lands,  and  the  judgment  therein  is  con- 
dusive  on  lUl  such  parties. — JenkiM  v. 
Faf^,  148. 

2.  Where,  by  the  terms  of  a  will,  the  executor 
is  directed  to  sell  the  real  estate  and  divide 
the  proceeds  among  the  residuary  legateesi 
and  the  legatees  hbve  elected  to  take  tha 
land,  the  executor  is  not  a  necessary  party 
to  an  action  to  partition  it. — Prentice  et  al. 
V.  Janseen  et  al.,  8  v8. 

PARTNERSHIP. 

1.  In  an  action  against  a  firm  upon  a  firm 
debt,  an  attachment  was  issued  against  one 
of  the  partners,  and  the  right,,  title,  and  in- 
terest of  such  partner  in  the  firm  property 
was  subsequently  sold  under  execution  to 
plaintiff.  After  service  of  the  attachment 
the  firm  made  an  assignment  to  defendant 
for  the  benefit  of  creditoca.  In  an  action 
to  recover  posseasion  of  certain  personal 
property  from  the  assignee,  ^eM,  That  the 
interest  acquired  by  plaintiff  in  the  property 
was  the  inteirest  of  the  partner  named  in 
the  &m  assets  after  settlement  of  the  port* 
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Benhip  affain,  and  that  he  oould  not  daim 
anything  beyond  this  against  the  assignee. 
— JStaatt  ▼.  jbrisUno^  51. 

S.  Where,  by  the  terms  of  a  co-partnership 
agreement,  one  partner  was  to  famish  the 
capital,  and  the  other  to  perform  the  labor, 
and  the  profits  were  to  bia  equally  dinded, 
interest  on  the  capital  cannot  be  allowed  on 
an  accounting  between  the  partners. — Jack' 
$on  y.  John9on^  141. 

8.  In  order  to  protect  a  retiring  partner  from 
liability  on  account  of  the  future  dealings 
of  a  firm,  dealers  with  such  firm  must  have 
acbual  notice  of  such  dissolution.  Non- 
dealers  are  entitled  to  constructlye  notice, 
which  may  be  by  an  advertisement  in  a 
newspaper.  It  seems  that  public  notoriety  of 
such  dissolution  is  sufficient  as  to  non-deal- 
ers.—i2a6^to  y.  MeKed,  SSa 

Bee  Evidence,  3 ;  Judgment,  8 ;  Voluk- 

TAKY  AeSOCIATIONS,  1  ;  WiTNBSB,  4 

PAYMENT. 

1.  A  debt  due  in  1668  was  mingled  with  others 
accruing  subsequently  in  one  account,  and 
payments  made  from  time  to  time  were 
credited  generally  on  the  indebtedness. 
The  referee  applied  the  payments  upon  the 
earliest  items  of  the  account.  Hdd^  No 
eTTOt.—Jaek^on  y.  Johnson,  141. 

0.  The  payment  by  a  debtor  of  a  part  of  his 
liquidated  debt  is  not  satisfaction  for  the 
whole,  unless  made  and  accepted  upon  some 
new  consideration ;  bat  this  rule  does  not 
apply  where  the  debt  is  unUquidat^  and 
the  amount  uncertain. — Baird  et  cU,  y.  U.  /?., 
254 

8.  In  the  absence  of  notice  of  the  assignment 
of  a  claim  against  him,  a  party  is  entitled  to 
deal  with  the  assignor,  in  making  payments, 
as  though  no  assignment  had  been  made. — 
Senear  et  al.  y.  H^efo  et  ai.,  841. 

4  Where  money  is,  by  a  creditor,  paid  to  and 
received  by  an  attorney  of  the  debtor,  not  as 
payment,  but  under  an  obligation  by  the 
attorney  to  have  the  money  applied  as  a 
payment,  such  fact  of  itself  does  not  consti- 
tute a  payment.—  U?d  v.  Mdlkauser^  483. 

5.  A  ratification  and  confirmation,  however,  of 
the  acts  of  the  attorney  in  receiving  the 
money,  with  knowledge  of  the  facts,  consti- 
tutes such  receipt  by  the  attorney  as  pay- 
ment upon  the  debt. — Id. 

6.  Where  a  party  pays  money,  without  duress, 
but  protesting  that  so  much  is  not  due  his 
creditor,  and  threatening  to  sue  thereafter 
for  the  over-payment,  he  cannot  recover  the 
moneys  paid. —  Wiendbief  v.  CarroU^  535, 

See  Banks, 
Torts,  2. 


6;   Nbootlablb    Paper,  9; 


PERJURY. 

1.  Upon  the  trial  of  an  indictment  for  perjury 
it  is  unnecessary  for  the  proeecution,  haying 


shown  the  appointment  of  tlie  notaiy  before 
whom  the  false  oath  was  taken,  to  abow 
that  such  notary  took  the  oa^  of  office. — 
LambeH  v.  The  People^  91. 

See  Affidavit,  1. 

PHYSICIANS. 
See  Bab,  2 ;  EYiDSNcac,  18. 

PLEADINaS. 

1.  The  complaint  in  this  case  alleged  an  in- 
debtedness of  defendant  to  the  respectiye 
firms  united  as  plaintifiEs,  payable  whenever 
defenduit  should  be  able  to  do  so ;  that  de- 
fendant had  made  a  payment  thereon,  but 
refused  to  pay  the  residue  on  the  ground 
that  he  had  been  released  ;  that  said  release 
was  procured  by  defendant's  misrepresenta- 
tions and  concealment;  and  that  they  file 
a  bill  in  equity  to  set  aside  their  joint  re- 
lease, and  prayed  for  judgment  for  the  bal- 
ance of  their  respectiye  claima.  HM^  That 
it  was  not  objectionable  as  improperly  unit- 
ing several  causes  of  action,  or  as  being 
multifarious. — Smith  y.  Sc/iulUng,  17. 

2.  Where  the  interests  of  the  defendants  are 
several,  and  verified  copies  of  the  complaint 
have  been  served  on  some  of  them  and  un- 
verified copies  on  others,  an  unverified  joint 
answer  cannot  properly  be  served ;  the 
plaintiff  is  entitled  to  a  verified  answer  from 
the  defendants  on  whom  the  verified  copies 
were  served. —  Wendt  v.  Peyser  eial.,20. 

8.  An  answer  which  oonsists  of  a  denial  of 
**any  knowledge  or  any  information  suffi- 
cient to  form  a  belief  whether  the  note 
stated  in  the  complaint  was  ever  transferred 
or  indorsed  to  plaintifiEs  as  alleged  in  said 
complaint  or  otiierwise,'*  raises  a  material 
issue  and  cannot  be  stricken  out  as  sham. — 
Hoby  et  al.  y.  HaUoek,  24 

4  In  determining  whether  a  complaint  states 
a  cause  of  action,  all  its  allegations  should  be 
considered. — Cetlw  v.  Davies^  43. 

5.  In  an  action  upon  a  promissory  note  given 
upon  the  purchase  of  personal  property,  an 
answer  setting  up  fraud  in  the  sale,  and 
claiming  damages  on  account  thereof,  is 
sufficient  for  the  recoupment  and  recoveiy 
of  such  damages  ;  it  is  not  necessary  to  al- 
lege a  rescission  or  offer  to  rescind  the  sale. 
—LUehvtt  y.  TreadweU  etal,SS. 

'6.  A  complaint  in  an  action  brought  l^  a  re- 
ceiver of  an  insolvent  corporation  to  set 
aside  a  judgment  which  had  been  recovered 
against  it  by  fraud  and  collusion  which  does 
not  expressly  aver  that  the  judgment  was 
fraudulent  in  fact,  or  that  there  was  coUn- 
sion  on  the  part  of  the  officers,  but  avers 
facts  which,  if  proved,  authorize  the  infer- 
ence that  the  judgment  was  without  con- 
sideration, and  was  fraudulently  and  coUu- 
sively  obtained,  is  sufficient  after  judgment 
to  support  the  same. —  WhUUesey  y.  De^ 
lancy  el  at ,  96. 
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7.  An  objection  to  a  technically  defective 
complaint  should  be  taken  by  demarrer  be- 
fore issue  joined. — id* 

8.  Under  a  general  denial  an  arbitration  and 
award  upon  the  claim  in  suit  may  be 
proved.— V<mM  v.  MoQee^  97. 

9.  A  counterclaim  merges  in  a  judgment  in  a 
snit  where  it  is  plead,  and  is  extinguished 
as  a  cause  of  action. — Id.' 

10.  Where,  in  an  action  for  the  recovery  of 
personal  property,  the  answer  admits  that 
plaintiff  purchased  the  property,  but  that 
he  did  so  with  knowledge  of  the  existence 
of  defendant's  chattel  mortgage,  the  ad- 
mission must  be  construed  together  and 
if  relied  on  as  establishing  the  purchase,  it 
must  be  held  to  establish  that  other  fact 
also. — OilderaUeve  v.  Landon^  114. 

11.  Leave  to  serve  a  supplemental  complaint 
will  be  granted  where  the  new  facts  grow 
ont  of  the  original  transaction ;  nor  will  the 
Court  examine  closely  whether  such  new 
facts  constitute  a  cause  of  action. — LiUham 
et  ai.  V.  Richards^  211. 

12.  A  complaint  which  alleges  that  0.,  as 
president  of  a  joint  stock  association  and 
by  authority  of  the  association,  made  the 
notes  m  suit,  sets  out  an  obligation  of  the 
association  and  not  of  O.  personally. — 
NaVl  Bk,  of  SchuylertiUe  v.  Lasher  et  oZ., 
816. 

13.  In  an  action  brought  by  the  assignees  of  a 
daim  for  work  done  for  defendants  under 
a  contract  in  which  there  is  nothing  making 
the  latter  liable  for  the  wages  of  the  labor* 
ers  employed  by  the  contractors,  defendants 
cannot  predicate  a  counterclaim  on  the 
amount  of  wag^  due,  but  they  may  set  off 
or  counterclaim  payments  of  the  board  biJls 
of  such  laborers  made  at  the  express  request 
of  the  contractors,  or  by  an  implied  request 
from  previous  usage.  — Senear  et  cU.  v.  Woods 
etal.,  341. 

14.  A  verified  answer,  setting  up  the  defence 
of  usuiy,  cannot  be  stricken  out  as  sham. — 
Barnes  v.   West,  396. 

15.  It  is  not  allowable,  on  demurrer  to  a  com- 
plaint, to  glean  from  the  complaint,  as  an 
entire  pleading,  one  faot  here  and  another 
there,  and  then  gproup  them  in  such  man- 
ner that  a  cause  of  action  may  possibly  be 
spelled  ont  which  did  not  enter  into  the 
mind  of  the  pleader  when  he  framed  the 
pleading. —  W/ieelerv.  The  Conneeticut  Mut, 
Life  Ins.  Co,,  413. 

16.  Where  there  is  a  substantial  compliance 
with  the  terms  of  a  specific  contract,  a  re- 
oovery  may  be  had  upon  it  so  far  as  per- 
formed under  an  averment  of  performanco 
when  unimportant  details  are  omitted. — 
Bradley  et  al.  v.  Breunich^  473. 

17.  The  objection  that  evidence  of  waiver  of 
performance  is  not  admissible  under  an 
averment  of  performance  is  not  tenable  in 
such  cases. — Id. 


18.  Where  the  capacity  in  which  the  plaintiff 
sues  appears  in  the  body  of  the  complaint, 
it  is  sufficient  although  it  does  not  appear 
in  the  title  of  the  action. ~  CV^rc^'  v. 
Tliompson,  474. 

19.  An  amendment  to  the  pleadii^,  showing 
dtisenBhip  gfiving  jurisdiction,  will  be  al- 
lowed, although  a  new  suit  for  the  same 
cause  of  action  would  be  barred  by  the  stat- 
ute of  limitations.  ~.fio6«r^«m  v.  Cease,  489. 

dO.  In  an  action  against  a  corporation  to  compel 
it  to  issue  and  deliver  to  plaintiff  ten  shares 
of  its  capital  stock  in  accordance  with  a  cer- 
tain certificate,  and  for  interest  on  the  value 
of  the  same,  or  for  judgment  for  $1,000  and 
interest,  the  complaint  contained  no  aver- 
ment that  the  stock  was  of  any  value,  nor 
that  there  was  any  duty  on  defendant's 
part  to  pay  interests  The  complaint  set 
forth  a  certificate  Issued  to  one  F.,  which 
declared  that  F.  was  entitled  to  ten  shares 
of  the  capital  stock  of  the  corporation  on 
the  surrender  of  the  certificate,  and  averred 
that  this  paper  came  into  plaintiff^s  posses- 
sion by  purchase  for  value,  and  that  he  was 
the  legal  owner  and  holder.  There  was  no 
averment  that  defendant  had  prescribed 
any  rules  or  formalities  to  be  observed  by 
assignees  of  its  stock,  or  that  plaintiff  had 
complied  with  them,  but  it  was  alleged  that 
plaintiff  had  presented  the  certificate  at  de- 
fendant's office,  and  demanded  the  issue  and 
delivery  of  the  stock.  HeUi,  That  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. — Burrall  v.  The 
Bushwick  MB.  Co.,  495. 

See  Civil  Damage  Act,  6 ;  Cloud  on  Title, 
4;  Demurrage,  1 ;  Justices* Courts,  1 ; 
MARRIED  Women,  3-^;  Mortgage,  5; 
Practice,  1 ;  ToRTa 

PLEDGE. 

1.  Defendant  L.  delivered  the  certificate  of 
certain  stock  owned  by  him  to  defendant  B. , 
to  secure  a  loan  of  ^3,000  from  him.  B. 
applied  to  plaintiff  for  a  loan  of  $8,000 
thereon  for  a  client,  which  was  refused  un- 
less B.  could  procure  a  proper  power  of  at- 
torney. B.,  by  representing  that  the  certi- 
ficate should  be  transferred'  to  him  to  secure 
his  loan,  procured  from  L.  a  blank  irrevoca- 
ble power  of  attorney.  He  then  procured 
the  loan  from  plaintiff,  and  a  further  loan 
of  $1,000,  and  absconded  without  paying 
any  of  the  money  to  L.  In  an  action  to 
foreclose  the  pledge.  Held,  That  po|sessiou 
of  the  certificate  and  power  of  attorney 
would  give  B.  the  apparent  authority  to  sell 
as  agent,  but  gave  no  power  to  pledge  ;  that 
as  B.  claimed  only  to  act  as  agent,  not  as 
owner,  plaintiff  acquired  no  title,  and  that 
L.  was  not  estopped  from  disputing  the 
pledge. — Merchants'  Bk.  of  Canada  v. 
Livingston,  249. 


POLIOR 
See  Cebtiobabi,  8. 
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POSTAL  BEaXTLATIONS. 

1 .  In  the  enf  oroement  of  postal  re^^tions  let- 
ten  and  sealed  paokages,  Qibjeot  to  letter 
postage,  can  onlj  be  opened  and  examined 
under  like  warrant,  iamied  npon  similar  oath 
or  affirmation,  partionltirlj  describing  the 
thing  to  be  seised,  as  is  required  when  papers 
are  subjected  to  search  in  one*8  own  house- 
hold.—JTatt^  ofJaek9on^  86. 

9.  Regulations  against  the  transportation  in 
the  maU  of  printed  matter  whioh  is  open  to 
inspection  cannot  be  enforced  so  as  to  later- 
fere  with  the  freedom  of  the  press.  If, 
therefore,  printed  matter  be  excluded  from 
the  mails,  ito  transportation  in  any  other 
way  cannot  be  forbidden  by  Congress. — Id. 

8.  Regulations  exclading  matter  from  the 
mails  may  be  enforced  upon  competent  evi- 
dence of  their  yiolation  obtained  in  other 
ways  than  by  the  examination  of  letters  and 
seiUed  packages;  and  as  to  objectionable 
printed  matter,  which  is  open  to  exami- 
nation, they  may  be  enforced  in  a  similar 
way,  by  the  imposition  of  penalties  for  their 
Tiolation  through  the  Courts,  and  in  some 
oases  by  the  direot  action  of  the  officers  of 
the  postal  service,  who  in  many  cases  may 
act  upon  their  own  inspection,  and  from 
the  nature  of  the  oase  mnst  act  without 
other  proof. — Id. 

POST-MORTEM  EXAMINATIONa 

1.  The  coroner  has  a  discretion  to  determine 
whether  any  and  what  pensons  may  be  pres- 
ent, besides  tibe  surgeons,  at  a  paat-martem 
examination,  and  is  not  liable  for  ejecting 
a  person  who  refuses  to  leave  after  being 
requested  to  do  wo.—Cri^fleld  t.  Ferine, 
805.  ^ 

jB.  No  person  has  a  right  to  be  present  at  a  past- 
mortem  examination  upon  the  ground  that 
he  is  saspeoted  of  having  oaoaed  the  death. 
Id. 

POWERS. 

1.  A  testator's  will  oontained  the  following 
clause !  *'  I  give  full  power  and  authority 
and  control  to  sell  my  property  in  Brooklyn, 
to  my  sister,  Mrs.  Oonboy,  and  to  receive  the 
rente  of  it,  house  No.  865  Pacific  Street, 
Brooklyn.*'  Heitd,  That  the  clause  created 
a  general  power  of  sale  for  the  benefit  of  the 
b^eflciary  only,  and  gave  her  the  foe  of  the 
iuid ;  that  it  was  a  devise  of  the  land  and 
was  valid. — Jenninge  v.  Oonboy,  7)2. 

9.  Although  an  instrument  creating  a  power  is 
entirely  silent  as  to  the  beoefioiary,  yet  the 
power  is  beneficial  and  the  donee  of  the 
power  is  the  sole  benefidazy. — Id, 

See  EZBCUT0R8)  8. 

PRACTICE. 

1.  This  was  an  action  to  set  aside  sales  of  real 
estate  for  unpaid  taxes,  on  the  ground  of 
iiregularities  in  the  levy  and  sales.     The 


eontooversy,  if  decided  on  the  merits,  in- 
Tolyed  the  validity  of  an  the  assessments 
fertile  improvement  of  the  street  on  which 
the  property  was  situi^ed.  Defendant  de- 
muned  on  the  gnmnd  that  it  has  been  held 
that  snob  an  action  cannot  be  maintaiiied. 
Hdd^  That  in  view  of  the  amount  and  im- 
portant  questions  invoWed,  the  demones 
should  be  overruled,  and  the  defendant 
allowed  to  answer. — Tauauend  t.  27U  C&jr 
o/BrooJdjfn  etai,,9. 

2  I>efendant  purchased  a  heater  of  plaintiif 
on  an  agreement  to  pay  for  the  same  in  sixty 
days,  unless  it  should  fail  to  work  as  repre- 
sented, in  which  case  he  reserved  the  right 
to  return  it  at  the  end  of  sixty  days.  The 
heater  failing  to  work  properly,  defendant 
within  the  prescribed  time  pointed  out  (he 
defects  to  an  agent  of  plaintiff,  and  offeied 
to  return  it,  the  agent  replying  that  he  had 
better  keep  it  and  that  lie  thought  the  de- 
fecto  could  be  remedied.  No  attempt  to 
remedy  the  defecto  was  made,  and  no  other 
reply  given  to  the  offer  to  return.  In  an 
action  for  the  purchase  price,  Heid,  That 
it  was  error  for  the  Court  to  direct  a  ver- 
diet  for  plaintiff ;  that  the  testimony  in  re- 
lation to  the  offer  to  return  should  have 
been  submitted  to  the  jury  with  instmctiona 
that,  if  the  agent  had  authority  to  receive 
the  heater  or  acoept  defendant's  offer  to  re- 
turn, such  offer  disentitled  plaintiff' to  re- 
cover ;  or  else  the  Court  should  have  held, 
as  matter  of  law,  that  the  agent  had  such 
authority  and  directed  a  verdict  for  defend- 
tJit,— Watsr4?  Patent  Heater  Co,  ▼.  Ibrnp* 
kins,  23. 

8.  In  order  to  entitle  a  party  to  ask  to  set 
a  judgment  aside,  he  must  show  that  he  is 
prejudiced  l^  such  judgment. — Green  v. 
Howard  dt  cU.,  43. 

4.  An  order  denying  a  motion  on  the  minutes 
for  a  new  trial  may  be  reviewed  where  it 
appears  from  the  order  that  the  application 
was  actually  heard  and  decided ;  it  is  not 
necessary  that  the  particular  grounds  as- 
signed in  support  of  the  motion  should  be 
specifically  mentioned. — Cowke  t.  Wateen, 
66. 

6.  When  the  defence  in  an  action  against  the 
master  to  reooyer  damages  for  injuries 
caused  by  the  servant  is  that  the  wrongful 
act  was  not  within  the  general  scope  of  the 
employment,  and  so  not  within  the  express 
or  implied  authorization  of  the  master,  it  is 
for  the  Court  to  pass  upon  the  competency 
of  the  evidence  and  for  the  jury  to  give 
effect  to  it ;  so  where  it  appeared  that  de- 
fendant's servant  drove  his  wagon  at  an  un- 
usual speed  and  negligently  against  plsin- 
tiiFs  carriage,  and  plaintilTs  servant  testi- 
fied  that  he  could  make  nothing  else  out  of 
it  than  that  it  was  done  purposely,  but 
qualified  this  by  saying  that  he  could  not 
tfli  that  it  was  so  done,  Hdd^  That  it  was 
error  for  the  Court  to  dismisB  the  complaint  j 
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that  the  evidence  should  have  been  sabmit- 
ted  to  the  juxy. — MoU  t.  The  Comumenf  Ice 
Co.,  70. 

6.  Where  a  jnior  has  improperly  oonyersed 
with  pexBODB  aboat  the  case  oonoeming  the 
character  or  conduct  of  either  of  the  parties, 
it  is  sufficient  ground  upon  which  to  set 
aside  a  yerdict  and  grant  a  new  trial. — 
dparke  t.   Wakeiey,  80. 

7.  Where  there  was  evidence  tending  to  prove 
some  damage  consequent  upon  the  fraud 
alleged  and  the  jury  have  made  too  lil>eral 
an  allowance,  the  Court  below  has  power  to 
correct  the  error,  but  the  Court  of  Appeals 
cannot. — LitchvU  v.'  TreadveU^  88. 

8.  Where  an  order  of  the  Supreme  Court  has 
been  granted  upon  insoffioienfe  grounds,  it 
cannot  be  upheld  by  showing  that  facts  ex- 
isted, which  were  not  presented,  which 
would  hare  given  the  Court  jurisdiction. — 
Madieon  Ave.  BaptiU  Ch.,  v.  Baptiet  Oh,  in 

9.  In  an  action  to  foreclose  a  mortgage,  the 
mortgagor,  who  had  sold  the  premises 
subject  to  the  mortgage,  sought  to  reverse 
a  judgment  for  deficiency  rendered  against 
him  therein  on  the  ground  that  after  the 
sale  he  was  simply  a  surety  for  the  pay- 
ment of  the  mortgage,  and  was  dincharged 
by  the  failure  of  plaintiff  to  foreclose  after 
being  requested  so  to  do.  The  testimony  as 
to  whether  such  request  had  been  made  was 
conflicting.  The  referee  found  that  the 
mortgagor  had  several  times  asked  plaintiff 
why  he  did  not  foredose,  and  at  other  times 
said  he  did  not  care  what  was  done  about 
it ;  and  reported  in  favor  of  plaintiff.  The 
Oeneral  Term  affirmed  the  judgment  enter- 
ed on  such  report  on  the  ground  that  a  mere 
question  of  fact  upon  conflicting  evidence 
was  involved.  Hdd^  No  error. — Tawneend 
y.  (y  Connor y  101. 

10.  In  an  action  upon  a  bond  to  recover  a 
specified  sum  of  money,  'in  which  a  general 
denial  was  interposed  by  way  of  defence, 
the  amended  complaint  alleged  a  mutual 
mistake  in  the  date  of  the  bond  as  executed, 
and  prayed  for  its  reformation  in  this 
respect,  and  for  judgment  on  the  bond  as 
reformed  for  the  amount  demanded  in  the 
original  complaint.  To  this  complaint 
defendants  interposed  the  defence  of  usury 
only.  HeUL,  That  the  action  was  a  proper 
one,  under  §  008  of  the  New  Code,  to  be 
tried  by  ykiy.^Penny  v.  QUUU  et  aL,  101. 

\1.  A  trial  of  an  issue  of  fact  may  be  com- 
pleted at  the  next  term  of  a  Court  of  Record, 
the  one  whereat  it  was  commenced  having 
expired. — Bergen  v.  Baekhause  et  otL^  113. 

12.  The  testimony  of  an  interested  party, 
although  uncontradicted,  cannot  be  deemed 
so  condusive  as  to  warrant  the  Court  in 
directing  a  verdict  in  his  favor  upon  it 
alone. — OUdereleeoe  v.  Landon^  114. 

18.  The  testimony  of  a  witness  whose  credi- 
oUitj  has  been  impeached,  although  uncon- 


tradicted, cannot  be  deemed  conclusive,  but 
the  question  of  fact  to  which  it  was  given  is 
one  for  the  consideration  of  the  j  ary. — Id, 

14.  Plaintiff  obtained  an  injunction  restrain- 
ing defendant ,  from  doing  oertain  acta. 
Before  trial  of  the  action  defendant  died. 
Plaintiff  neglecting  to  act,  and  the  admin- 
istratrix of  defendant  not  being  entitled  to 
substitution  in  place  of  defendant  without 
plaijitiff^s  consent,  Heid,  That  the  admin- 
istratrix was  entitled  to  an  order  requir  ng 
the  plaintiff  either  to  discontinue  the  action 
or  to  substitute  her  as  defendant. — Johnean 
V.  Elwoody  147. 

15.  A  special  verdict  should  contain  all  the 
facts  which  are  necessary  to  entitle  a  party 
to  judgment.  And  where  such  a  verdict  is 
defective  in  this,  a  judgment  entered  there* 
on  is  unauthorized,  and  will  be  set  aside. 
Nor  will  the  Court  add  any  facts  to  such 
verdict. — Caaey  v.  DwyrCy  106. 

16.  The  constitutional  right  in  civil  cases  to  a 
jury  trial  may  be  waived  in  any  mode,  or  a 
waiver  may  be  adjudged  upon  any  evidence 
which  would  be  suffioient  to  constitute  a 
waiver  of  rights  in  other  oases. — Baird  v. 
The  Mayor,  dbe,,  of  N.  F.,  186. 

17.  Plaintiff  brought  two  actions  to  foreclose 
the  same  mortgage.  The  second  action  was 
discontinued  on  plaintiff's  application.  Sub- 
sequently plaintiff  obtained  an  ex  parte 
order  vaoatmg  the  order  of  disconlinaance 
and  reviving  the  second  action,  and  discon- 
tinuing tiie  first  action.  Hdd,  That  it  was 
irregular  to  obtain  the  order  without  notice 
to  the  defendants  who  had  appeared. — 
Smith  V.  Oreen  et  al.,  190. 

18.  After  an  action  has  been  discontinued,  it 
should  not  be  again  restored,  unless  the 
order  of  disoontinnaoce  was  obtained  by 
fraud. — Id. 

19.  In  case  of  error  at  trial,  no  exception 
having  been  taken  thereto,  the  only  regular 
mode  of  correcting  the  same  is  by  motion 
upon  a  case,  since  such  error  would  not  be 
brought  up  by  an  appeal. — McComUok  v. 
King,  195. 

20.  No  new  trial  can  bd  granted  on  affidavits 
showing  error,  after  the  satisfaction  and 
dischaige  of  the  judgment. — Id. 

21.  Where  evidence  existed,  but  was  inadver- 
tently not  produced  on  the  trial,  He'd^ 
That  the  right  to  make  an  order  vacating 
findings  and  allowing  such  evidence  to  be 
introduced  is  an  inherent  power  vested  is^ 
the  Court,  and  that  the  power  granted  by 
§§  724,  788  of  the  Code  is  ample  to  sustain 
unoh  Knot^ec.^Sehencketal.  v.  ClfeiU,  199. 

22.  One  of  the  parties  to  an  equitable  action 
has  no  absolute  right  to  have  any  question 
involved  submitted  to  a  jury.  That  is  a 
matter  in  the  discretion  of  the  Court  to 
submit  or  not  as  it  deems  proper.-- i\A;0  v.- 
J8eU&r,2^0. 
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28.  The  judge  at  the  trial  refused  to  allow  de- 
fendant to  pay  into  Court  at  the  trial  the 
amount  of  an  alleged  tender.  Held,  That 
the  defendant  could  .derive  no  advantage 
from  hifl  exception  to  such  refusal,  where 
the  jury  found  a  verdiot  for  plaintiff  for  a 
greater  sum  than  the  alleged  tender. — Schei- 
der  et  al.  v.  Chrhy,  271. 

24.  The  Court  will  not  set  aside  a  verdict 
where  the  jury  find  for  a  less  sum  than 
plaintiff's  evidence  tends  to  show  is  due  him, 
and  for  a  greater  sum  than  defendant  claims, 
and  his  evidence  tends  to  show  is  due  plain- 
tiff.—id 

2*5.  The  question  as  to  whether  in  equity  cases 
a  jietltion  or  action  is  the  appropriate  rem- 
edy must  be  left  mainly  to  the  sound  discre- 
tion of  the  Court,  to  be  exercised  in  view  of 
the  circumstances  of  the  particular  case. 
No  unvarying  rule  can  be  laid  down. — Mat- 
ter of  the  WtU  of  Foeter,  288. 

26.  The  joinder  of  equitable  with  legal  causes 
of  action  does  not  deprive  defendant  of  the 
right  of  trial  by  jury ;  nor  is  the  bringin<;  of 
the  case  to  trial  at  Special  Term  a  waiver 
of  this  right;  to  constitute  a  waiver  there 
must  be  some  unequivocal  act  or  consent 
showing  an  intention  to  abandon  the  consti- 
tutional right. —  Whedock  v.  Lte^  328. 

27.  In  all  equitaUe  actions  the  case  must  be 
tried  by  the  Court,  and  before  judgment  can 
be  entered  the  Court  munt  find  that  all  the 
facts  necessary  to  entitle  the  plaintiff  to 
judgment  have  been  established  by  the  evi- 
dence.— Stahl  V.  Ootzenberger  et  aL,  382. 

28.  The  entry  of  judgment  in  such  on  action 
by  the  clerk  upon  the  verdict  of  a  jury  with- 
out an  order  or  direction  from  the  Court  is 
irregular. — Id. 

29.  A  motion  to  vacate  a  judgment  which  has 
been  assigned  should  be  upon  notice  to  the 
&<isignoe. — Bain  v.  ITie  lUumnated  Tile  Co., 
835. 

80.  A  delay  of  two  years  before  moving  to  va- 
cate a  judgment,  where  such  delay  is  not 
satisfactorily  explained,  is  sufficient  reason 
for  denying  the  motion  to  vacate  the  judg- 
ment.— Id. 

81.  When  a  Court  of  competent  authority  has 
assumed  control  of  a  case,  and  has  jurisdic- 
tion adequate  to  grant  proper  relief  to  all 
parties  interested,  and  a  receiver  has  been 
appointed  of  a  fund  by  such  tribunal,  such 
Court  should  be  applied  to  for  relief  by  any 
party  interested  in  the  fund  or  otherwise 
interested  in  the  case.  —Smith  v.  Molfamara, 
345. 

82.  A  cause  being  tried  at  Special  Term  was 
adjourned  from  December,  1877,  to  Janu- 
ary, 1878,  when  the  trial  was  concluded  and 
a  decision  rendered.  The  term  ended  in 
December.  The  Judge's  term  of  office  expir- 
ed December  81,  1877,  and  he  began  a  new 
term  January  1, 1878.  Hdd,  no  mistrial. 
•^KeUy  et  oL  v.  Chrietoi  et  ai,^  355. 


83.  Where,  in  an  aotiom  upon  a  guaranty  of  a 
promissory  note,  a  note  with  a  g^nazanty 
upon  it,  signed  by  defendant,  was  produced 
before  the  justice,  the  objection  that  the 
guaranty  thus  produced  was  not  actually  of  • 
f  erred  and  read  in  evidence  cannot  be  raised 
for  the  first  time  on  appeaL — Fidd  v.  Keim, 
881. 

84.  A  referee  after  several  hearings  refused  to 
appoint  another  hearing  until  his  fees  were 
paid.  No  further  proceedings  were  had  in 
the  case  for  over  two  year^  when  defend- 
ants moved  to  dismiss  the  complaint  for 
want  of  prosecution.  The  motion  was 
granted,  unless  plaintiff  should  proceed  in 
ninety  days.  Hdd,  That  the  motion  was 
properly  gfianted,  there  having  been  tnezen- 
sable  neglect  on  the  part  of  plaintiff  to  pro- 
ceed, and  that  it  was  no  defense  that  de- 
fendants might  themselves  have  noticed 
the  case  for  trial. — BUaioorth  y.  Brown  et  aL^ 
404. 

35.  Bequests  to  find  must  be  made  before  the 
final  submission  of  the  case. — Arroteemith 
T.  aSuUivan  et  al,  A^, 

86.  Where,  in  an  equity  case,  no  motion  is 
made  by  the  nnsuoc^sfnl  party,  upon  the 
judge's  minutes  or  otherwise,  for  a  new 
trial  of  the  special  issues  of  fact  submitted 
to  the  jury,  he  will  be  deemed  to.  have  ac- 
quiesced in  the  verdict  of  the  jury  upon 
such  issues,  and  the  same  cannot  be  ques- 
tioned on  appeaL —  Ward  v.  Warren  et  oL^ 
605. 

87.  Where  a  party  is  a  witness  in  his  own  be- 
half, and  his  testimony  is  uncontradicted, 
if  it  is  not  free  from  improbability  it  must 
be  submitted  to  a  jury  to  pass  upon  the  in- 
trinsic  probability  of  his  statements. — Jfich' 
oleon  T.  OonneTy  524. 

88.  Where  a  verdict  is  directed  in  such  a  case, 
it  will  be  set  aside  and  a  new  trial  ordered, 
—id. 

89.  A  judgment  will  not  be  reversed  because  of 
the  admission  of  immaterial  evidence,  when 
the  error  is  subsequently  cured  by  the 
proper  admission  of  other  evidence  of  the 
same  facts,  and  by  the  oharge  of  the  judge ; 
or  where  it  is  of  such  a  chanicter  as  to  have 
no  effect  upon  the  verdict. — O'Brien  v.  The 
Jf,  r.  C.  db  H.  k.  RB,  Co,,  529. 

40.  Requests  to  chniige  are  properly  denied 
when  they  would  have  the  effect  of  taking 
from  the  jury  any  fact  or  legal  inference 
proper  to  be  considered  by  them. — Id, 

41.  Where  a  motion  has  been  made  for- a  new 
trial  on  the  minutes  and  denied,  an  order 
made  at  Uie  same  time  that  the  exceptions 
be  heard  in  the  first  instance  at  General 

•Term  is  irregular  and  a  nullity. — Bymee  v. 
TheD.dH.  O.  C<?.,  549. 

42.  Where  the  parties  to  an  action  directly 
oontradict  each  other  in  respeot  to  a  mate- 
rial fact  upon  which  ttie  whole  oase  turns— 
where  the  oontradiction  is  so  direct  and 
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podtiTB  that  one  mmt  be  aflsamed  to  have 
sworn  to  what  he  knew  to  be  tme,  and  the 
other  to  what  he  knew  to  be  falae^the 
statement  of  eaoh  upon  its  intrinsic  proba- 
bility should  be  tested  by  the  oiroumstanoee 
of  the  whole  case. — Ncaon  v.  Ludington^ 
652. 

43.  Where  the  evidenoe  requires  explanation 
to  relieve  the  surrounding  ciroumstanoes 
from  the  taint  of  fraud  the  alleged  negli- 
gence or  misoouduot  is  a  question  of  faot 
for  the  jwrj.—lruUg  y.  T/is  NaVl  Citif  BJL, 
575. 

Aa  to  practice  on  appeal,  see  Affeal,  7,  9 

16-18. 

As  to  praotioe  in  oriminal  oases,  see  Orimiii;al 
Law,  2,  8,  5,  9,  Id,  18 ;  Jubibdiotion,  8 ; 

JUBORB,  2, 

As  to  practice  in  foreclosure  cases,  see  Mobt- 

OAGB,  4. 

As  to  practice  in  different  classes  of  actions, 
see  those  titles,  as  follows :  Assault  and 
Battert,  4 ;  Assessments,  1 ;  Attach- 
ments, 4,  6,  8 ;  Boundaries,  1 ;  Common 
Oabkiebs,  1,  11;  Conversion,  6;  Di- 
YORCE,  6 ;  l^IRB  Insubancb,  16 ;  Fbaud, 
8;  Fraudulent  Convetance,  6;  Life 
Insurance,  16;  Mbchanic^s  Liens,  1; 
Nboliobncb,  1,  8,  12,  18;  Nbgotlable 
Pafbr,  2,  4 ;  Railroad  Companies,  8, 4^ 
9 ;  Replevin,  6. 

Bee  also  Certiorari,  1,  2;  Salb,  8;  Mas< 
tbr  and  Servant,  2 ;  Nuisance,  1 ; 
Plbadinos,  11;  Refebence,  1-8,  5,  6,  9; 
Subrogates,  5;  Survivorship;  Usury, 
9. 

PRESCRIPTION. 
See  RiPARL&N  Owners,  1. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED  COMMUNICATIONS. 
See  Evidence,  10, 18 ;  Libel,  8-^. 

PUBLICATION. 
See  Sbrvicb,  1, 2, 4, 5 ;  State  Notices,  1. 

QUO  WARRANTO. 

1.  The  action  was  brought  by  the  State  for  a 
forfeiture  of  defendant's  oorporate  rights 
and  for  its  dissolution.  The  T.  <&  B.  RR. 
had  leased  a  portion  of  the  defendant's  road 
and  claimed  thereby  to  baye  such  an  inter- 
est in  its  real  estate  as  entitled  it  (the  T.  & 
B.  RR. )  to  be  made  a  party  to  the  action 
under  g  452  of  the  New  Code.  Hsld,  That 
such  an  action  was  a  matter  strictly  between 
the  State  and  the  corporation,  and  that  the 
latter  alone  could  contest  the  question  of 
forfeiture.— 7*^  People  v.  The  Albany  4t 
Vermont  RR.  Co,^  227. 

See  Mandamus,  9. 


RAILROAD  COMPANIES. 

1.  A  railroad  company  is  not  bound  to  take 
precautions  against  contingencies  which  it 
has  no  reason  to  anticipate. — Pennsylvania 
RR  Co.,  T.  Friee,  38. 

2.  PUdntifTs  baggage,  which  was  checked  to 
go  from  Montreal  to  Albany  or  Troy  by  rail, 
and  thence  to  New  York  by  boat,  was  deliv- 
ered at  Troy  to  defendant,  who  transported 
it  to  New  York  and  placed  it  in  its  baggage 
room.  When  plaintiff  demanded  it  it  could 
not  be  found.  Held,  That  defendant  in- 
curred at  least  the  responsibility  of  a  ware- 
houseman, and  was  bound  to  exercise  or- 
dinaiy  care  in  the  keeping  and  delivery  of 
the  baggage ;  that  it  was  bound  to  show 
that  the  baggage  had  disappeared  from  the 
room  without  its  fault;  that  neither  the 
company  to  which  plaintiff  delivered  his 
baggage  for  transportation  nor  its  employees 
were  his  agents  in  any  sense  that  would 
bind  him  by  their  acts. — Fairfax  v.  The  .jV. 
r.  0.diH,R.RR.  Co.,  92. 

8.  In  plaintiff* s  baggage  there  were  thirfy- 
nine  English  sovereigpis.  The  Court  charged 
that  he  was  entitled  to  recover  their  value 
if  the  jury  found  that  the  amount  was  a 
proper,  reasonable,  and  necessary  one  for 
him  to  carry  in  his  baggage  for  his  journey, 
and  in  deciding  this  they  could  consider  his 
position  and  ciroumstanoes,  the  length  and 
character  of  his  journey,  tiie  contingencies 
that  might  naturally  arise,  and  the  fact  that 
he  was  in  a  foreign  country.  Hdd,  No 
error. — Id, 

4.  There  was  also  in  the  baggage  some  cloth- 
ing, partly  worn.  The  Court  charged  that 
he  was  entitled  to  recover  the  full  value  of 
the  clothing  for  use  to  him  in  New  York, 
and  not  merely  what  it  could  be  sold  for  iu 
money.    Held,  No  error. — Id. 

5.  The  use  of  a  street  as  a  railroad  is  a  new 
burden  beyond  the  public  easement,  which 
cannot  be  imposed  by  legislative  authority 
without  compensation  to  the  owner. — Mat- 
ter of  ihepeUtion  of  the  N.  Y.  C  &  H.  R. 
RR.  Co. ,  to  acquire  lands  of  Judge  et  al , 
171. 

6.  The  true  inquiry  in  such  a  case  is,  what  was 
the  whole  property  from  which  the  railroad 
was  severed  fairly  worth  in  the  market  be- 
fore the  taking,  and  what  was  its  value  with 
the  railroad  upon  the  land  taken.  On  such 
inquiiy  the  owner  should  be  allowed  to 
show  fully  the  condition  of  the  remaining 
premises. — Id, 

7.  Chap  581,  Laws  of  1873,  provided  for  the 
laying  out  of  an  avenue  tlirough  plaintiff*8 
land,  and  authorized  defendant  to  build  a 
horse  railroad  upon  it.  Plaintiff,  being  de- 
sirous that  steam  should  be  used  on  the 
road,  proffered  his  services  to  defendant's 
president  to  obtain  an  amendment  removing 
the  restriction  against  the  use  of  steam ; 
which  amendment  was  obtained  Kubse- 
quently  and  before  the  road  was  constructed. 
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Hdd,  That  it  ooald  not  be  infenwd  from 
plaintiif' 8  acta  that  he  designed  to  allow  de- 
fendant to  appropriate  the  land  for  the  uae  < 
of  its  road  withoat  compensation ;  that  de- 
fendant could  not  ooastruot  its  road  until  it 
had  obtained  title  by  oession  or  by  proceed- 
ings under  the  General  Bailroad  Aot. — 
Murdock  V.  The  P.  P.  dt  C.  I.  EH  Co., 
190. 

8.  A  parol  license  to  a  railroad  company  to  en- 
ter land  and  concitmct  its  road  thereon  op- 
erates only  to  justify  the  entry,  and  is  revo- 
cable at  the  pleasure  of  the  licensor. — IdL 

9.  Pursuant  to  the  General  Bailroad  Act,  de- 
fendant served  upon  plaintiff  a  petition  to 
acquire  her  lands,  and  notice  of  presentation 
thereof.  The  map,  filed  by  the  defendants 
in  the  County  Clerk's  ofllce,  of  the  route  or 
location  of  the  railroad,  did  not  include 
plaintifTs  land&  The  petition  aenred,  how- 
ever, alleged  that  these  lands  were  required 
for  the  construction  of  the  roeid.  The 
plaintiff  did  not  appear  at  the  time  ap- 
pointed in  the  notice  accompanying  the 
petition.  Held,  That  the  Court  acquired 
jurisdiction ;  that  the  defendants  had  title, 
and  that  plaintiff  was  concluded  by  her 
failure  to  appear  and  contest  the  allegations 
of  the  petition.— ^£e;»  v.  The  Utiea,  Z  d 
E,  RR,  Co.,  292. 

3  X  Failure  to  show  that  plaintiff  was  served 
with  notice  of  application  for  confirmation 
of  the  report  of  the  commissioners  will  not 
vitiate  the  proceedings,  when  jurisdiction 
of  the  person  and  subject-matter  has  been 
acquired. — Id. 

11.  The  right  of  election  as  to  whether  a  high- 
way shall  be  carried  over  or  under  the  track, 
of  a  railroad  company  is  with  the  company, 
and  when  exercised  in  good  faith  is  not  re- 
viewable.-r^tf  People  V.  The  N,  T.  C.  <fc 
JL  R,  RR.  Co.,  296. 

12.  As  a  general  rule  the  question  of  the  grade 
of  a  rulroad.  is  not  a  proper  element  of  in- 
quiry upon  the  question  whether  the  high- 
way has  been  restored  to  osefulness. — i<l 

18.  Where  the  company  has  carried  the  high- 
way over  the  track  by  a  bridge,  it  is  bound 
to  construct  the  approaches  to  the  bridge 
properly  and  keep  them  in  suitable  repair. 
— /d 

14.  The  question  whether  the  approaches  to 
the  bridlges  are  defective  is  one  of  fact  for 
tht;  jury. — Id. 

15.  An  indictment  for  nuisance  will  lie  against 
a  railroad  company  for  a  failure  to  re«tore 
to  its  former  uBcfulness  a  highway  which 
it  has  carried  over  its  track  by  means  of  a 
bridge  and  eqibankment. — Id. 

10.  Defendants  operate  a  railroad  aa  trustees 
for  the  holiers  of  certain  mortgage  bonds. 
Plaintiff  sues  to  compel  them  to  erect  fences 
between  the  line  of  the  road  and  his  farm, 
and  to  make  a  crossing.  Held,  That  de- 
fendants as  such  trustees  were  within  the 


statute  eomimHtng  mich  eeeolion  «id  the 
making  of  croasiiigB. — Jontm  w.  Sekgaun 
etaL,SM. 

17.  An  undezgronnd  czossixig  mi^  be  ordered. 
—Id. 

18.  In  addition  to  an  action  for  damages  from 
failure  so  to  erecft  and  make  crossings,  an 
action  for  specific  performance  of  this  doty 
lies. — Id. 

19.  The  warning  provided  by  §  7,  Ch.  882, 
Lawv  of  1864,  to  be  given  by  a  tain  ap- 
proaching a  crossing,  is  required  to  be  given 
so  that  sdl  persons  lawfully  using  a  publio 
highway  may  keep  out  of  the  way  of  dan- 
ger, not  only  from  collision  at  the  crossing, 
but  also  from  the  fright  of  horses  by  paasiw 
trains.—  Vo(Ui  y.  2'he  Northem  OaUral  Ri 
Co.,  416. 

17.  In  using  tiM  track  of  a  railroad  eompaay 

in  the  performance  of  his  duty,  an  employee 
of  the  cx>mpany  is  bound  to  conform  to  the 
rules  prescribed  by  his  company,  and  has  a 
right  to  act  upon  the  presumption  that  the 
otiier  employees  of  such  company,  or  those 
who  run  trains  upon  its  irac^  by  its  per- 
miBsion,  will  conform  to  such  rules;  and 
where  the  companiea  so  using  the  track 
have  customarily  g^ven  the  statutory  sig- 
nals he  has  a  right  to  assume  that  such 
signals  will  be  given. — Roil  v.  The  Northern 
Central  RR  Co.,  497. 

See  COMHON  Carbibrb,  8,  4,  6,  12;  Quo 
Warranto,  1 ;  Streets,  1 ;  Town  Bonds. 


BECEIPTS. 

1.  A  receipt  given  by  plaintiff  does  not  bar 
her  recovery  of  the  actual  sum  due  her. — 
Klapka  t.  Order  Germania,  197. 

BECEIYER. 

See  Oorporationb,  8,  U;  Sufplemehtabt 
Procskdingb,  1,  2l 


RECORD. 

1.  Defendant,  a  National  Bank,  having  a  daim 
against  the  estate  of  Niodl  Halsey*  pur- 
chased certain  real  estate  under  proceedings 
in  Surrogate's  Court  for  the  sale  thereof  to 
pay  his  debts,  and  paid  the  full  amount  of 
the  purdiase  price  into  Court,  but  after- 
wards received  back  nearly  the  whole 
thereof  as  a  creditor  of  the  estate.  ZMd, 
That  it  was  a  purchaser  in  good  faith,  and 
for  a  valuable  consideration. — Barto  v.  The 
Tompkiiie  Co.  Hat  Bk.,  149. 

2.  Plaintiff  claims  title  to  the  same  premises 
under  a  sheriff's  sale,  made  after  defend- 
ant's deed  had  been  recorded,  on  an  execu- 
tion against  Warren  Halsey,  who  had  bought 
the  property  of  KicoU  Halsey  in.  his  life- 
time, and  received  a  deed  therefor.  Thia 
deed  and  the  sherifiTs  deed  were  both  re* 
corded  subsequently  to  defendant's  deedi 
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Defendant  did  not  know  of  tha  exiatenoe  of 
the  deed  to  Warren  Halaey.  Held,  That 
the  title  claimed  under  the  SheriiTB  deed  is 
void  as  against  defendant  under  the  record- 
ing act — Id. 

8.  The  proceedings  in  the  Surrogate's  Ooart 
had  the  same  effect  in  conveying  title  as  a 
second  deed  from  XicoU  Halsey  would  have 
had  if  first  recorded. — Id. 

REDEMPTION. 
See  MoBTGAGE,  23,  28. 

REFERENCE. 

1.  Where  an  order  of  refenince  is  set  aside  on 
account  of  technical  irregularities  and  a  new 
order  made  referring  the  matter  to  the  same 
referee,  it  rests  in  the  discretion  of  the 
Court  whether  to  direct  the  testimony  taken 
on  the  first  hearing  to  be  used  on  the  second, 
and  a  direction  to  that  effeot  in  the  order 
is  not  erroneous. — Roberts  ▼.  W/iite  et  al.. 
46. 

2.  On  a  motion  to  Taoate  an  order  of  reference, 
on  the  ground  of  bias  of  the  referee,  where 
it  appeared  that  the  referee  and  his  law  firm 
were  counsel  for  The  Gilbert  Eleyated  RH. 
Co.,  of  which  The  New  York  Loan  and  Im- 
provement Co.  was  a  large  stockholder  and 
greatly  interested,  and  that  plaintiff  and  his 
assignor  were  largely  interested  in  said  Im- 
provemeot  Co.  as  stockholders,  Held,  That 
the  facts  were  insufficient  to  justify  the  va- 
cating of  the  order  of  reference  on  the 
ground  of  interest  such  as  to  bias  the  ref- 
eree.— Bairdv.  Tfie  Mayor ^  <ftc,  of  N.  Y,, 
70. 

8.  On  an  application  to  set  aside  an  order  of 
reference,  the  question  as  to  whether  the 
relations  between  the  referee  and  plaintiff 
were  improper  is  one  addressed  to  the  dis- 
cretion of  the  Court,  and  its  decision  is  not 
reviewable  by  the  Court  of  Appeals. — Baird 
▼.  The  Mayor,  die.,  of  N.  T.,  186. 

4.  On  an  appeal  from  an  order  refusing  to 
vacate  an  order  of  reference  it  app^ured 
that  defendant  had  proceeded  with  the  ref- 
erence without  raising  any  question  as  to  the 
power  or  jurisdiction  of  the  referee  to  try 
the  case  or  claiming  a  right  to  a  jury  trial, 
Hddy  That  by  such  conduct  and  laches  de- 
fendant waived  any  objection  he  might 
have  raised  and  consented  to  the  trial  by 
the  referee,  and  could  not  thereafter  object 
that  the  order  of  reference  was  unauthor- 
ized.—id 

5.  A  referee  cannot  be  compelled  to  find  a 
particular  fact  unless  such  fact  be  proved 
by  uncontroverted  testimony. — Bigler  et  al. 
V.  Pinkney^  900. 

6.  A  reference  cannot  be  made  compulsorily 
in  an  action  triable  by  the  Court  without  a 
jury,  unless  the  trial  will  require  the  exam- 
ination of  a  long  account. — Barnee  v.  West, 
896. 

VoL  7— No.  26.*** 


7.  A  referee  is  not  entitled  to  mote  than  the 
statutory  compensation  for  his  services,  un- 
less a  written  agreement  for  greater  fees  is 
entered  into  by  both  parties  or  their  attor- 
neys. An  entry  upon  his  minutes  of  an 
agreement  for  greater  compensation  is  not 
sufficient ;  and  such  an  entry,  allowing  him 
to  charge  the  fair  value  of  his  services, 
held  of  no  effect.  The  written  agreement 
should  be  entered  into  before  he  commences 
to  act — Chase  v.  James,  415. 

8.  On  the  trial  of  an  action  against  the  officers 
of  a  bank  to  charge  them  personally  with  the 
waste  and  misappropriation  of  the  funds  of 
the  bank  on  the  ground  that  they  had  negli- 
gently allowed  C,  the  cashier,  to  do  the  acts 
set  forth  in  the  complaint,  and  had  aided 
him  in  so  doing,  the  referee  allowed  the 
plamtiff  to  amend  his  complaint  by  alleging 
that  one  of  the  defendants,  who  wds  de- 
scribed as  vice-president,  was  a  director  of 
the  bank  during  the  time  C.  was  cashier,  on 
condition  that  defendants  be  allowed  io 
answer  or  demur  to  the  amended  complaint. 
Plfuntifb  amended  and  defendants  de- 
murred. Hdd^  That  the  order  was  within 
the  power  of  the  referee,  and  that  plaintiffs 
having  availed  themselves  of  the  permission 
to  amend  are  precluded  from  questioning 
the  order. — Smith  et  oI.y.  Rathbun  et  ol., 
531. 

9.  The  findings  of  fact  by  a  referee  can  only  be 
reversed  when  a  review  of  all  the  evidence 
shows  such  findings  to  be  erroneous. — Uoey. 
Boyle  etal,&m. 

See  Appeal,  16,  17 ;  Mortgage,  20. 

REFORMATION. 
See  Deeds,  6. 

RELIGIOUS  CORPORATIONS. 

1.  An  unincorporated  religious  society  erected 
a  church  and  other  buildings  upon  land  pur- 
chased by  it.  The  congregation  becoming 
divided,  part  worshipped  in  the  church  edi- 
fice and  part  in  a  private  house.  Notioes  of 
a  meeting  at  the  private  house  to  organise  a 
corporation  were  duly  given  and  read  in  the 
church  as  well  as  at  said  house,  the  meet- 
ing was  held,  the  proper  proceedings  had, 
and  the  proper  certificate  filed  and  recorded. 
Held,  That  the  corporation,  when  created, 
became  vested  with  all  the  temporalities 
belonging  to  the  society,  and  was  entitled 
to  hold  them  against  the  members  of  the 
sodety  who  did  not  join  in  the  incorpora- 
tion.—rrt«<tf«  of  lit.  Jacobus  LuUieraih 
Church  V.  Bly  ei  al.,  88. 

2.  The  holding  of  a  meeting  for  the  election 
of  trustees  by  a  religious  society,  and  the 
execution  of  the  certificate  in  accordance 
with  the  statute,  constitute  the  substantial 
requirements  to  create  a  corporation,  and 
alUiough  the  recording  of  the  certificate  is 
necessaiy  to  complete  consummation,  an 
error  in  recording,  or  the  accidental  loss  of 
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one  or  more  BealB,  after  they  haye  been 
legally  and  properly  affixed  to  the  oertifloate, 
will  not  prevent  the  oorpozation  from  taking 
eifeot  as  saoh. — Id, 

8.  Plaintiff,  being  largely  indebted  npon  mort- 
gage and  otherwise,  entered  into  an  ar- 
rangement with  defendant  by  whioh  de- 
fendant was  to  absorb  plaintiff's  property, 
assume  its  debts,  take  its  corporate  name, 
and  receive  its  members  into  its  congrega- 
tion, and  they  were  to  take  part  in  the  gov- 
ernment of  the  corporation  and  nse  the 
church  edifice.  An  order  was  obtained 
from  the  Supreme  Court  authorizing  the 
oonveyanoe  of  the  property,  and  the  ar- 
rangement was  carried  out.  In  an  action 
to  recover  possession  of  the  property,  Heldy 
That  the  faces  did  not  authorize  the  grant- 
ing'of  the  order ;  that  the  fact  that  the  ar- 
rAugoment  was  consummated  did  not  render 
the  con7eyance  valid ;  that  the  defendant 
was  a  morigagee  in  possession  and  entitled 
to  retain  possession  until  repaid  what  it  had 
advanced  on  the  faith  of  the  property ;  that 
plaintiff  should  pay  to  defendant  the  amount 
advanced  with  interest,  and  that  for  the  use 
of  the  premises  defendant  should  bear  all 
expenses  of  insurance,  repairs,  taxes,  and 
for  keeping  up  the  services,  and  should  lose 
the  interest  upon  the  money  paid  upon 
plaintiff's  d^^.bts  during  the  time  it  occupied 
the  premisea  — Madison  Ave.  Baptist  Church 
T.  Baptist  Church  in  Oliver  St.,  89. 

4.  Defendant,  with  others,  signed  a  snbecrip- 
tion  paper  for  the  purpose  of  erecting  a 
church.  A  treasurer  was  appointed  to  col- 
lect the  subscriptions,  and  at  meetings  at 
which  defendant  was  present  and  expressed 
no  dissent,  a  religions  society  was  formed, 
trustees  elected,  and  arrangements  made  to 
build.  The  building  was  commenced  in  re- 
liance on  the  subscriptions  and  with  knowl- 
edge of  defendant.  Jleld^  That  ^ere  was 
a  good  consideration  for  defendant's  sub- 
scription, and  it  could  be  enforced  *by  the 
treasurer  selected  by  the  subscribers ;  or,  if 
it  appeared  that  defendant  had  aoquiesoed  in 
the  formation  of  the  society,  and  understood 
that  the  church  when  erected  was  to  become 
part  of  the  temporalities  of  suoh  society, 
and  the  steps  taken  had  been  in  reliance  on 
the  subscriptions  made,  the  society  can  en- 
force the  subscription. — The  Pre^yterian 
Hoc.  ofKnoxboror.  Beach,  213. 

5.  Where  the  consideration  of  the  transfer  of 
a  promissory  note  to  a  religions  Society  is 
the  conveyance  of  land  by  it  to  the  trans- 
ferer, without  authority  from  the  Court  to 
make  suoh  conveyance,  the  sale  of  the  land 
may  be  void,  but  it  does  not  follow  that  the 
transfer  of  the  note  to  the  Society  does  not 
vest  in  it  a  valid  title  to  the  note. — Trustees 
qf  the  ForestviUe  Baptist  Ch.  v.  Farnham 
^  at,  354. 

6.  The  holder  of  a  promissory  note  may  trans-  | 
fer  it  to  a  religious  corporation  as  a  gift,  and 


the  maker  has  no  right  to  ofajeot  to 
transfer. — Id, 

See  Deeds,  4. 


REMAINDER. 
See  Deeds,  8. 

REMOVAL. 

1.  The  incapacity,  misbehavior,  or  neglect  of 
duty  for  whioh  an  officer  may  be  removed 
must  be  established  against  him  in  respect 
to  the  office  from  which  his  removal  is 
sought. — 2'he  People  6e  re!.  Bancroft  v.  Wey- 
gatU,  192. 

REMOVAL  OF  CAUSE. 

1.  A  State  Court  has  no  power  to  adjudge 
whether  a  proper  case  for  removal  ha<^  been 
made. — Taylor  et  al.  v.  BockrfeUer  et  al.,  3. 

2.  A  cause  may  be  removed  to  the  Federal 
Court  under  the  Act  of  1875,  although  some 
of  the  plaintiffis  or  defendants  may  be  citi- 
zens of  the  same  State^  if  there  be  a  oon* 
troversy  wholly  between  citizens  of  differeni 
States,  which  can  be  fully  determined  as 
between  them. — Id. 

3.  A  corporation  defendant  may  remove  a 
Cfkuse  from  a  State  Com  c  to  a  Federal  Court 
under  the  Act  of  March  2,  18(17 ;  it  can 
make  the  requisite  affidavit. — Mix  v.  The 
Andes  Ins.  Co.,  (S3. 

4.  A  State  Court  has  no  right  to  examine  a 
question  of  fact  presented  by  the  motion 
papers  to  remove  a  cause  to  the  XT.  S. 
Courts.  It  has  power  only  to  pass  upon  the 
regularity  of  the  papers  and  the  sufficiency 
of  the  bond. — Corbett  v.  Gibson,  lOu. 

5.  The  citizenship  of  an  army  officer  is  entirely 
independent  of  his  temporary  domicile. — Id. 

6.  An  application  for  the  removal  of  a  cause 
to  the  Federal  Court  cannot  be  made  to  an 
appellate  court ;  it  should  be  made  before 
the  judgment  or  decree  of  the  lower  court 
is  entered. — Matter  of  the  estate  of  Fraser, 
129. 

7.  The  term  '*  party,**  as  used  in  the  Act  of 
1875,  is  collective,  and  means  all  the  plaintiffs 
and  all  the  defendants,  and  that  all  on  each 
side  must  be  '*  citizens  of  different  States  ** 
from  those  on  the  other  side. — Id, 

RENT. 

See  AssiQNMBNT  FOB  Creditors,  10 ;  Exe- 
cutors, 12,  13. 

RENTS  AND  PROFITS. 

See  Action,  1 ;  Fraudulent  Oonvetancb, 
2;  MoKTOAOS,  2. 

REPLEVIN. 

1.  In  pursuance  of  an  order  of  the  Superin- 
tendent of  Insurance*  plaintififs  officers 
issued  a  call  for  five  per  cent  in  cash.    It 
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being  diffionlt  to  prooure  cash  pajmenta 
from  the  stockholders,  an  arrangement  was 
made  between  the  officers  of  the  company 
and  P.  &  Co.,  private  bankers,  composed  of 
P.,  plaintiff's  president,  and  A.,  one  of  the 
directors  of  plaintiff,  by  which  P.  &  Co. 
agreed  to  take  notes  given  by  the  stock- 
holders and  give  plaintiff  a  cash  credit 
therefor,  plaintiff  not  to  draw  on  the  credit 
faster  than  the  notes  were  paid,  and  the 
makers  not  to  be  called  npon  for  payment 
unless  necessary.  The  arrangement  was 
carried  out,  the  notes  being  payable  to  and 
indorsed  by  the  makers,  and  ^delivered  to 
some  of  plaintiff's  officers,  who  transferred 
th6m,  without  indorsement,  to  P.  &  Co.  It 
was  then  reported  to  the  insurance  depart- 
ment that  the  cash  required  by  the  superin- 
tendent had  been  paid  in,  and  deposited  in 
bank.  P.  <&  Go.  pledged  these  notes  to 
defondant,  and  afterwards  failed,  owing 
plaintiff  a  large  amount,  including  a  portion 
of  the  credit  so  given.  In  an  action  to 
recover  possession  of  these  notes,  Held^ 
That  the  action  could  not  be  maintained ; 
that  the  notes  had  no  legal  inception  until 
indorsed  by  P.  <&  Go. ;  that  plaintiff  never 
had  any  title  to  the  notes,  or  if  it  had,  it 
parted  with  such  title  to  P.  &  Go. — The 
Mack  Hiver  Ins,  Co.  v.  The  K  T.  8iaU  L. 
db  T.  Co.,  261. 

2.  One  H.  was  arrested  in  an  action  of  replev- 
in and  gave  an  undertaking  which  only 
provided  for  amenability  to  process  by  him. 
Ildd^  void. — Cook  et  oL  y.  Horwitz  «t  al.. 
208. 

8.  The  plaintiff  in  the  action  objecting  to  the 
undertaking,  H.  furnished  another  in  pro{)er 
form,  which  recited  that  the  defendant  had 
been  arrested.  Held,  That  the  second  un- 
dertiiking  was  valid,  and  that  the  sureties 
were  estopped  by  the  recital  from  denying 
an  arrest. — IcU 

4.  In  an  action  for  the  claim  and  delivery  of 
personal  property,  the  defendant  cannot 
reclaim  the  property  from  the  sheriff  on 
account  of  a  failure  of  plaintiff's  sureties  to 

.    jostify.r-at^/t  V.  Miller  et  al,  814. 

5.  Where  no  proof  of  levy  on  part  of  the 
property  sold  appears  in  the  case,  yet  the 
referee  found  such  a  levy  was  made,  and 
ordered  iadgraent  in  favor  of  defendant  for 
value  of  such  property,  Hdd^  That  there 

'was  a  mistake  in  the  case  which  should  be 
"corrected  before  disposing  of  the  case. — 
Dean  v.  CampbeU,  864. 

6.  Plaintiff  delivered  to  defendants,  as  its 
Agents,  certain  written  instruments  in  the 
form  of  bonds  payable  to  bearer,  to  be 
issued  by  them  under  certain  anticipated 
circumstances,  which  it  was  claimed  never 
came  into  existence.  In  an  action  for  the 
surrender  of  such  instruments  with  dam- 
ages for  detention,  or  judgment  for  their 
value  if  a  surrender  could  not  be  had,  Held, 
That  an  objection  that  the  action  was  ona 


for  daim  and  delivery  of  personal  property, 
and  could  not  be  maintained  for  unissued 
bonds  as  they  had  no  value,  was  untenable. 
—The  Weateni  BR  Co,  v.  Bayne,  495. 

7.  The  judgment  was  for  a  surrender  of  the 
bonds,  or  the  payment  of  their  par  value  as 
damages.  Held,  no  error ;  that  as  defen- 
dants failed  to  return  the  bonds  it  would  be 
presumed  that  they  had  been  negotiated  and 
were  in  the  hands  of  bona  fide  holders;  Chat 
in  such  case  their  jtar  value  would  be  the 
prima  fade  value,  but  that  this  could  be 
reduced  by  proof  of  the  inability  of  the 
obligdrs  to  pay  in  whole  or  in  part. — Id, 

See  ATTACHMBNTa,  9 ;  Lbabb,  4 ;  Plsabikos, 
10  ;  Set  Off,  4. 

RES  ADJUDICATA. 

1.  The  fact  that  a  motion  in  the  same  proceed- 
ing had  been  denied  by  the  Gounty  Gourt, 
it  not  appearing  whether  such  decision  af* 
fected  the  merits,  does  not  make  the  mat- 
ter res  adjudicata, — In  re  Spdlman  et  al»  y. 
Terry,  3(J5. 

RIPARIAN  OWNERS. 

1.  Defendant  had,  for  over  thirty  years,  oper- 
ated a  saw-mill  during  the  period  of  high 
water  in  each  year,  the  sawdust  being  thrown 
into  the  stream  and  passing  over  plaintiff's 
dam,  which  was  below  on  the  same  stream. 
About  ten  years  before  the  commencement 
of  the  action  defendant's  mill  was  changed 
to  a  steam-mill  and  operated  constantly,  and 
during  the  period  of  low  water  the  sawdust 
and  refuse  settled  down  and  filled  up  plain- 
tiffs  dam.  Defendant  claimed  the  right  to 
throw  sawdust  in  the  stream  by  prescrip- 
tion. Hefd,  That  the  question  whether 
defendant's  use  of  the  water  was  reasonable 
was  one  of  fact ;  that  he  could  not  claim  a 
right  of  use  by  prescription  unless  he  had 
exercised  such  right  for  twenty  years,  with- 
out any  substantial  change. — Prentice  y. 
Oeiger,  278. 

SALE. 

1.  A  vendor  h{is  no  lien  for  the  purchase-money 
upon  a  sale  of  land,  where  security  is  taken 
by    him    from    the    vdudea — Qaylord  v. 
Knapp,  199. 

2.  A  sale  of  chattels,  made  in  a  foreign  coun- 
try, if  valid  there  is  valid  everywhere.  Ac- 
cordingly, where  chattels  which  had  been 
mortgaged  in  this  State  were  removed  by 
the  moi*tgagor  to  Ganada,  and  were  purchas- 
ed there  in  good  faith  of  a  third  party,  a 
trader,  who  had  possession  of  them,  it  was 
Held^  That  the  title  of  the  purchaser  was 
good  as  against  the  mortgagee,  although 
default  had  beeq  made  upon  the  mortgage, 
it  appearing  that  the  laws  of  Canada  pro- 
tected the  pnrchaseir  upon  such  sale  against 
all  persons  whomsoever. — Edgefrty  v.  Baah, 
420. 
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8  Alto  hddy  That  if  the  mortgagee  desired  to 
recover  the  property,  he  Hhould  have  oom- 
plied  with  a  {MroTidon  of  the  laws  of  Canada 
requiring  the  claimant  to  reimburse  the  piir« 
chaser  the  price  he  paid  on  the  sale. — Id. 

8ee  CoNFiiCATloN,  2,  4,  6  ;  CoNTRACrr,  5,  7; 
Fraud,  7-9  ;  Fraudulent  Conveyance, 
8;  Moktoagb,  12,  18,  21,22,  27;  Plead- 
ings, 5;  Practice,  1,2;  Sbbkippb,  5; 
Statute  of  Frauds,  2 ;  Warranty,  1. 

SANITAKY  CODE. 
See  Indictment,  4. 

SAVINGS  BANKS. 
See  Banks,  8. 

SCHOOL  DISTRICTS. 

X,  The  trustees  of  a  school  district  who  isaae 
a  warrant  for  the  collection  of  a  tax,  voted 
by  Uie  district  without  authority  of  law, 
are  responsible  individually  in  damages  to 
one  whose  property  has  been  seized  and  told 
under  snch  wazranb — Ogden  v.  JentUngs  et 
al.,  218. 

•      8B0UBITY. 

1.  After  judgment  has  been  entered  for  a 
sum  of  money  by  order  of  General  Term, 
if  the  defeated  party  desires  a  stay  of 
proceedings  to  enable  him  to  apply  to  the 
General  Term  for  leave  to  appeal  to  the 
Court  of  Appeals  (the  amount  in  contro* 
versy  being  under  $500),  he  must  comply 
with  the  provisions  of  §  613  of  the  Code  of 
Civil  Procedure.  --Boberts  v.  MekeU,  225. 

SEBVICK 

1  An  order  for  pnblication  of  a  summons 
must  contain  a  direction  to  serve  a  copy  of 
such  order  as  well  as  of  the  summons  and 
complaint,  must  specify  the  post-office  in 
which  they  are  to  be  deposited,  and  must 
also  require  the  deposit  to  be  made  on  or 
before  the  first  day  of  publication. — MeCooi 
V.  BoOer,  89. 

8.  Where  the  case  is  one  within  subdivision  2 
of  g  488  of  the  Code  of  Civil  Procedure,  the 
order  should  contain  a  direction  in  reference 
to  the  service  at  a  specified  post-office  or  a 
statement  that  the  judge  was  satisfied,  by 
the  affidavits  on  which  it  was  granted,  that 
plaintiff  could  not  with  reasonable  diligence 
ascertain  where  defendant  would  probably 
receive  matter  transmitted  through  the  post- 
office. — Id, 

8.  In  order  that  a  service  by  mail  of  a  notice 
of  appearance  and  demurrer  to  complaint  on 
the  very  last  day  for  service  should  be  good 
where  the  demurrer  is  frivolous  and  the  c€«e 
and  the  acto  of  the  attorney  are  surrounded 
by  suspicions  oiicnmstances.  tbe  party  inter- 
posing demtirrer  must  show  that  the  demur- 


rer was  mailed  at  snoh  an  hour  on  the  last 
day  as  that  it  oould  go  by  mail  on  the  same 
day,  or  l^  the  first  mail  on  the  very  next 
day. — Oreen  v.  Howard  etaL^AA. 


4.  An  affidavit  whioh  shows  the 
ment  of  an  action,  the  issuing  of  an  attach- 
ment, and  the  return  of  the  sheriflf  (annexed 
to  said  affidavit)  that  no  personal  serrioe 
can  be  made,  and  that  deponent  has  reason 
to  believe  that  the  defendant  has  departed 
from  the  State  with  intent  to  defraud  his 
creditors,  is  sufficient  to  joAtify  the  issuing 
of  an  order  for  publication — y^he  Howe  Ma- 
chine  Co.  v.  PeUibone,  131. 

5.  Where,  on  an  application  for  an  order  of 
service  by  publication,  the  residenoe  of  the 
person  to  be  served  is  unknown,  informa- 
tion received  from  others  is  competent  for 
the  purpose  of  showing  suoh  residence. — 
Id. 

6.  The  defendant  endorsed  upon  the  original 
summons  the  following  admission :  ^^  I  ad- 
mit due  personal  service  of  a  copy  of  the 
within  summo&Sw*'  There  was  no  other 
proof  of  the  service  filed.  Held^  That  a 
judgment  entered  thereon  was  regular,  and 
that  the  admission  was  not  fatally  defective 
for  failing  to  state  the  place  of  service. 
AUo  heldt  That  the  admission  stated  the 
time  and  mann/er  of  service  sufficiently  to 
authorize  the  entry  of  judgmenti^ — Maples  v. 
Mackey,  401. 

See  BBPOsmoNB,  9,  12;  Judoicent,  11. 


SERVICES. 

4.  Where  services  are  rendered  in  expectation 
of  a  legacy,  and  none  is  given,  the  right  of 
action  exists  to  reoover  for  the  nervioes  ren- 
dered, ajid,  if  the  legacy  is  inadequate  to  the 
value  of  the  services  rendered,  an  actitm  can 
be  maintained  for  the  balance. — HiU  v. 
Kidney  etid.,%Si. 

2.  Plaintiff  was  employed  by  defendants  a«  a 
salesman,  under  an  agreement  by  which  they 
agreed  to  pi^  him  a  certain  percentage  of 
the  profits  of  the  business.  In  an  action  to 
reoover  for  plaintiff"^  services  the  complaint 
was  for  a  specific  amount,  and  the  answer 
contained  a  set-off  of  demands  for  moneys 
paid  on  aooount  of  over-drafta,  Hdd^  That 
evidence  showing  the  state  of  the  aooounts 
between  the  parties  was  admissible,  and 
would  not  constitute  a  variance  from  the 
{Readings  nor  change  the  oaoae  of  action. — 
Smith  V.  Bodine  etaL^29^. 

3.  Plaintiff  deposited  moneys  with  defendants 
during  1865  and  1866.  It  appeared  that 
during  1866  the  moneys  reoeived  by  him  far 
exceeded  the  moneys  deposited  and  his 
share  of  the  profits  for  that  year.  Beid^ 
That  defendants  were  entitled  to  interest  on 
such  moneya — Id, 

4.  Plaintiff  and  one  Simmons  made  an  oral 
agreement  with  defendant  to  work  a  stone 
quarry,  paying  to  defendant  a  royalty  on 
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the  stone  remoTttd.  After  the  stone  had 
been  nnoovered,  and  a  drain  dug,  and  some 
of  the  stone  removed,  defendant  repudiated 
the  oontraot,  and  gave  them  notice  to  quit 
the  premises.  Simmons  hsvingaasigned  his 
interest  to  the  plaintifr,  Hdd,  That  plaintiff 
ooold  recover  on  a  quantum  men/it  for  ser- 
vices rendered  and  not  paid  for.— i20f^pa«^A 
V.   Vredenburgh^  488. 

6.  Where  it  ia  sought  to  snstain  a  judgment 
on  the  theory  of  an  assignment  to  plaintiff 
of  a  valid  claim  against  defendants  under  a 
ooDtract  to  do  certain  work  for  them,  it  is 
not  competent  to  show  what  services  the 
plaintiff  had  rendered  to  his  assignors  in 
carrying  out  the  oontraot,  as  consideration 
for  the  assignment — LoMeU  v.  Smith  «t  al , 
525. 

6.  Evidence  having  been  given  tending  to  show 
that  one  of  the  assignors  told  the  defendant 
Charles  Smith  to  pay  $176  to  plaintiff,  and 
that  Charles  said  he  would ;  HM,  That 
Charles  should  have  been  allowed  to  answer 
the  question  put  to  him,  whether  anything 
Mras  said  in  plaintififs  presence  about  TTn^lriTig 
such  a  payment,  and  if  so,  what. — Id, 

7.  The  Court  having  refused  to  charge  that  if 
there  was  no  assignment  of  the  contract  to 
plaintiff,  plaintiff  could  not  recover ;  Held, 
That  the  theory  of  an  assignment  must  be 
abandoned  by  plaintiff,  or  else  the  refusal  to 
charge  was  manifestly  wrong. — Id. 

Bee  Damaobb,  8,  4. 

SBT-OPF. 

1.  It  seems  that  the  rights  of  debtors  and 
creditors  of  an  insolvent  corporation  are  to 
be  determined  by  their  condition  at  the  time 
a  receiver  is  appointed.  Accordingly  held, 
that  one  insured  in  such  a  company  who, 
with  knowledge  of  its  insolvency,  bought 
premises  which  had  been  mortgaged  to  the 
company,  and  who  assumed  and  agreed  to 
pay  said  mortgage,  would  not  be  allowed  to 
set-off  against  the  mortgage  debt  the  amount 
required  to  purchase  a  v^d  policy  of  equal 
amount  in  a  solvent  company.  — •  Waring  v. 
aifeiU,  286. 

2.  To  constitate  a  demand  a  proper  subject  of 
set-off  against  an  executor  or  administrator 
in  a  suit  brought  by  him,  it  must  have  been 
due  and  payable  from  the  decedent  in  his 
lifetime.— i/(E>rdan  v.  The  Shoe  db  Leather 
NatHBk.,2U. 

3.  The  law  of  set-off,  as  it  stood  when  an  ac- 
tion is  commenced,  governs,  and  not  statutes 
passed  subsequently. — Id. 

4.  In  an  action  against  the  principals  and 
sureties  upon  an  undertaking  given  in  an 
action  for  the  claim  and  delivery  of  property, 
a  debt  or  demand  in  favor  of  the  principals 
alone  cannot  be  set-off. — Coffin  v.  McLean 
etoL,  436. 

5.  The  undertaking  was  given  in  an  action 
brought  by  the  principids  against  one  M., 


who  recovered'  judgment  for  the  return  of 
the  property  or  for  its  value.  Before  the 
executions  issued  therecm  were  returned, 
M.  made  an  assignment  for  the  benefit  of 
hiH  creditors  to  plaintiff.  HM^  That  when 
tine  claim  in  suit  matured  it  became  and 
was  a  demand  in  favor  of  the  assignee  and 
not  one  in  favor  of  M.,  so  as  to  admit  of  a 
eet-off  against  it  of  a  debt  due  from  the  ' 
latter.— id 

6.  A  Court  of  equity  will  decree  an  equitable 
set-off  between  two  parties  whose  demands 
arise  out  of  the  same  transaction. — DavMeon 
et  at.  V.  Alfaro  et  at.,  451. 

7.  If  the  defendant  be  insolvent  such  set-off 
will  be  allowed,  even  though  the  plaintiff's 
claim  has  not  been  liquidated  by  judgment, 
—id 

8.  But  in  an  equitable  set-off  the  attorney's 
lien  on  the  costs  will  be  protected. — Id. 

See  Attobnbts,  6. 

SHERIFFS. 

1.  Where  the  sheriff  has  been  ordered  by  the 
Bankrupt  Court  to  deposit  the  proceeds  of 
sale  of  goods  seized  under  an  execution  with 
the  clerk  of  the  Court,  and  instead  of  so 
doing  he  deposits  the  money  inJiis  own  pri- 
vate account  and  uses  it  in  his  own  private 
business,  he  is  liable  for  interest  thereon. — 
Thompson  v.  Sioeet  et  oJ.,  75. 

2.  Where  a  sheriff  has  been  stayed  in  his  pro- 
oeedingpi  upon  an  execution  by  direction  of 
the  plaintiff,  he  is  entitled  to  his  fees  on  the 
whole  amount  of  the  exeoution. — Campbell 
V.  Dorsey,  100. 

8.  In  an  action  against  the  execution  plaintiff 
to  recover  such  fees,  proof  that  the  attorney 
for  the  plaintiff  in  the  execution  directed 
the  sheriff  to  charge  his  fees  to  plaintiff  ir 
admissible.  The  sheriff  has  a  right  to  look 
both  to  the  party  and  his  attorney  for  hi', 
f^es,  and  if  both  consent  that  they  b^^ 
charged  to  the  party  it  is  competent  to  prov  • 
that  fact. — Id. 

• 

4.  An  agreement  by  the  judgment  debtor  to 
compensate  a  sheriff  for  tho  expenses  of  a 
keeper  of  a  stock  of  goods,  levied  on  by  the 
sheriff  under  an  execution  against  the  judg- 
ment debtor,  where  the  agreement,  in  idl 
respects  just  and  fair,  is  entered  into  and 
the  kaeper  employed  at  the  instance  and 
for  the  convenience  of  the  debtor,  and  not 
by  color  of  the  officer's  authority  over  him, 
is  valid,  and  the  amount  expended  by  the 
sheriff  under  such  agreement  should  be  al- 
lowed him  out  of  the  money  derived  from 
the  sale.— ift/r^^w^A  v.  Conner,  243. 

5.  In  the  absence  of  an  express  agreement  by 
the  judgment  debtor  to  pay  same,  money 
paid  by  the  sheriff  to  an  auctioneer  for  ser- 
vices in  selling  goods  under  an  execution 
should  not  be  allowed  to  the  sheriff.  It  is 
the  duty  of  the  sheriff  himself  to  make  sale. 
— /d 
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6.  Defeodant,  as  sheriff,  under  and  by  Tirtae 
of  an  execntion  in  favor  of  plaintiff  against 
one  F.,  levied  upon  enongh  property  of  F. 
to  satisfy  the  exeoution.  Proceedings  in 
bankmptcy  having  been  commenced  against 
F.,  defendant  was  restrained  from  taking 
any  fnrther  proceedings  under  the  execu- 
tion, and  was  instructed  by  plaintiffs  attor- 
ney to  retain  it  until  requested  to  make  a 
return.  The  property  was  afterwards  taken 
from  him  by  the  manhal,  and  turned  over 
to  the  assignee.  Subsequently  plaintiff 
proved  the  oLiim  in  the  baakruptcy  proceed- 
ings without  referring  to  or  disclosing  the 
lien  by  virtue  of  the  execution,  and  after- 
wards directed  the  sheriff  to  return  the 
execution,  which  he  did  as  unsatisfied. 
Held,  That  the  sheriff  was  prima  fade  liable 
for  the  amount  of  the  judgment ;  that  he 
was  bound  to  keep  the  property  levied  on, 
and  was  not  exonerated  by  the  taking  of 
the  property  by  the  marshal,  although  done 
without  his  consent ;  but  that  plaintiff,  by 
proving  his  claim  without  disclosing  *that  it 
was  secured,  released  him  from  liability. — 
Ths  ArtMnia  Brasi  db  Copper  Co.  v.  Babbitt, 

See  ATTACHUBirr,  8, 10 ;  Limitations,  2,  8. 

SLANDER. 

1.  Words  charging  a  public  officer  with  a  want 
of  capacity  to  perform  properly  the  duties 
of  his  office,  and  directly  tending  to  preju- 
dice him  therein,  are  actionable  per  ««. — 
Spiering  v.  Andrae,  544. 

STATE  ASSESSORS. 

1.  A  member  of  the  Board  of  State  Assessors 
may  join  in  the  decision  of  an  appeal  from 
a  determination  of  a  Board  of  Supervisors 
in  the  equalization  of  assessments  for  taxes, 
although  he  was  not  present  at  the  hearing 
of  such  appeal. — The  People  ex  reL  Super- 
msoTB  V.  Uadley^  1. 

2.  A  certiorari  to  review  the  decision  of  the 
Board  of  State  Assessors  upon  an  appeal 
from  the  determination  of  a  Board  of  Super- 
visors in  the  equalization  of  assessments, 
cannot  properly  be  obtained  by  the  Board  of 
Supervisors ;  it  should  be  applied  for  by  the 
towns  which  have  been  affected  by  such  de- 
cision, or  any  owner  of  property  therein. — 
Id. 

STATE  NOTICES. 

1.  By  Chapter  662,  Laws  of  1870,  it  was  pro- 
vided that  the  session  laws  and  all  legal  no- 
tices required  to  be  published  in  Hamilton 
County  should  be  published  in  such  news- 
paper or  newspapers  as  should  be  designated 
by  the  Supervisors  of  said  county.  Both 
by  the  Acts  which  were  repealed  by  the  Act 
of  1870  and  by  Chapter  202,  Laws  of  1878, 
amending  said  Act,  certain  newspapers  were 
designated  for  such  purpose.  Under  the 
Act  of  1870  the  Supervisors  designated  the 
Hamilton  County  Democrat.     The  rcdator 


was  the  publisher  of  the  Hamilton  County 
Journal,  and  published  in  such  paper,  in 
1878,  by  the  request  of  the  Comptroller, 
the  notice  for  redemption  of  lands  sold  for 
taxes  in  said  oounly.  Held^  That  the  pub- 
lication by  relator  was  unauthorized  bylaw, 
and  the  expense  thereof  was  not  a  proper 
ohaxge  against  the  county. — The  Peopk  ex 
reL  Thompaon  v.  Supervieore,  6. 

STATUTE  OF  FRAUDS. 

1.  Where  defendant  urged  plaintiff  to  buy 
certain  railroad  bonds  of  one  S.,  assuring 
her  they  were  good,  and  that  he  would  tee 
she  came  to  no  loss  by  the  purchase,  and 
she  bought,  giving  for  them  certain  nego- 
tiable notes  of  defendant,  held  by  her,  uid 
also  accepting  a  bill  against  him,  Heid^  Not 
within  the  statute  of  frauds.  It  is  an  origi- 
nal contract,  or,  considered  as  a  promise  to 
pay  the  debt  of  the  railroad  company,  it  is 
taken  out  of  the  statute  by  the  new  consid- 
eration.— AUen  V.  Bighmie,  117. 

2.  Defendant  agreed  orally  to  purchase  of 
plaintiff  a  marble  mantel  to  be  set  up  in  de- 
fendant's bouse,  plaintiff  to  furnish  the  brick 
and  cement,  and  a  workman  to  perform  the 
labor,  and  defendiint  to  do  all  other  work. 
Plaintiff  manufactured  and  supplied  new 
jamb  and  wall-pieces  in  place  of  imperfect 
ones.  Hetd^  That  the  contract  was  one  of 
sale,  which  would  become  complete  upon 
delivery  and  acceptance,  alLhough  plaintiff 
was  to  do  more  work  upon  the  article  sold, 
and  adapt  it  to  defendant's  use. — Fitmmom 
V.  Woodruff,  569. 

8.  The  mantel  was  put  up  in  defendant's  house 
in  his  presence  and  with  bis  assifttance.  He 
objected  that  one  of  the  wall  pieces  was  too 
short,  and  that  no  silver  bar  had  been  fur- 
nished, and  refused  to  accept  the  mantel, 
but  permitted  the  work  to  proceed  without 
further  objection,  and  the  following  day 
built  a  fire  in  the  gxate,  and  continued  to 
use  it.  The  silver  bar  was  not  required  by 
the  agreement,  and  the  wall-pieces  were 
not  uneven.  Hdd,  That  there  was  a  suffi- 
cient acceptance  to  render  the  contract  valid 
and  binding. — Id. 

See  CoNTBACT,  8, 17 ;  Lease,  5. 

STOCKHOLDERS. 
See  CoRPO&ATiovs,  8,  4,  6,  14, 16,  17,  22. 

STREETS. 

1.  As  a  oondition  of  laying  ita  tracks,  defendant 
entered  into  an  agreement  with  the  city  by 
which  it  bound  itself  to  pave  the  streets  in 
and  about  the  rails  in  a  permanent  manner, 
and  keep  the  same  in  repair.  A  property 
owner,  with  the  permission  of  Uie  city 
authorities,  made  an  excavation  in  the 
street  to  make  a  connection  with  the  sewer. 
Defendant  laid  timbers  across  this  excava- 
tion. Plaintiff  was  driving  a  wagon  along 
the  street  when  one  of  the  wheels  which 
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was  a  foot  outside  of  the  track,  broke 
through  the  timbers^  and  plaintiff  was 
thrown  from  his  seat  and  injured.  Hdd,  that 
defendant  was  liable  under  its  oontraot,  and 
because  it  Yoluntarilj  undertook  to  make 
the  street  in  and  about  its  tmok  safe,  and 
did  the  worb  so  inefficiently  aa  to  leave  it 
unsafe;  that  a  space  one  foot  outside  the 
track  would  be  properly  held  as  included  in 
the  space  '^in  and  about"  the  tracks. — 
McMahan  v.  The  Second  Ave,  RR.  Co,,  568. 

See  CJoNSTiTUTioNAL  Law,  7,  8;  Con- 
struction OF  Statutes,  1 ;  Deeds,  5 ; 
MuNiciPAii  Qprpokationb,  5-10;  Rail- 
BOAD  Companies,  5. 

SUBBOGATION. 

1.  Subrogation  will  not  be  decreed  in  favor  of 
a  mere  volunteer  who,  without  any  duty, 
moral  or  otherwise,  pays  the  debt  of  an- 
other ;  it  will  not  arise  in  favor  of  a  stran- 
ger, but  only  in  favor  of  a  party  who,  on 
some  sort  of  compulsion,  discharges  a  de- 
mand against  a  oommon  debtor. —  Webstei^e 
Appeal^  127. 

See  Fibs  Inscbancb,  4,  5. 

SUBSCRIPTIONS. 

8ee  Cobpobations,  19 ;  Bbliqioub  Cobfob- 
ationb,  4 

SUMMARY  PROCEEDINGS. 

1  By  a  lease  executed  in  1877  it  was,  among 
other  things,  provided  that  **atno  time 
shall  it  be  allowed  to  sell  intoxicating 
liquors  on  the  premises/*  A  sub-lessee  of  a 
portion  of  the  premises  sold  intoxicating 
liquors  therein  without  a  license.  Heid^ 
Tiiat  the  sale  of  intoxicating  liquors  without 
a  license  is  an  illegal  trade  within  the  mean- 
ing of  Ch.  588,  Laws  of  1878,  and  that 
plaintiff  was  entitled  to  recover  possession 
of  the  entire  premises. — IJie  People  ex  rel. 
Jay  V.  Baitiett  et  al.,  52. 

2.  It  is  not  necessary  in  proceedings  under 
Ch.  r>83.  Laws  of  1873,  that  the  complain- 
ant should  be  the  immediate  landlord  of 
him  who  uses  the  premises  for  his  unlawful 
trade. — Id. 

8.  Where  the  landlord  obtains  possession  of 
the  demised  premises  by  summary  proceed- 
ings, which  are  reversed  in  the  Supreme 
Court  upon  certiorari^  that  Court  should 
not  award  restitution  to  the  tenant  if  the 
term  has  expired  before  the  judgment  of 
reversal  is  rendered. — The  People  ec  rel. 
Sanford  v.  Gedney,  280. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  The  County  Judge  of  the  county  in  which 
the  attorney  for  the  applicant  resides  has 
power,  under  §  772  of  the  Code  of  Civil 
Procedure,  to  grant  an  order  to  show  cause 
why  an  order  appointing  a  receiver  in  pro- 
ceedings supplementary  U)  execution  should 


not  be  vacated,  returnable  at  a  Special 
Term  of  the  Supreme  Court. —  Vandeburg 
▼.  Oayiord,  136. 

2.  A  receiver  cannot  be  appointed  in  proceed- 
ings supplementary  to  execution  without 
notice  to  the  judgment  debtor. — Id. 

3.  Proceedings  supplementary  to  execution 
oan  only  be  instituted  after  the  death  of  the 
judgment  creditor  m  the  name  of  his  legal 
representative  or  successor  in  interest;  so 
where  proceedings  were  instituted  after  the 
death  of  the  judgment  creditor  by  the  at- 
tomey  who  recovered  the  judgment,  no 
administrator  having  at  that  time  been  ap- 
pointed, Heldf  That  the  proceedings  were 
unauthorized  and  void. — Amore  v.  La 
Moths,  212. 

SURETYSHIP. 

1.  D.  executed  a  mortgage  upon  certain  prem- 
ises which  he  afterwards  sold  to  one  L. 
subject  to  the  mortgage,  the  latter  agreeing 
to  pay  the  same.  By  a  subsequent  agree- 
ment between  the  mortgagee  and  L.,  the 
time  of  payment  of  the  mortgage  was  ex- 
tended '*with  the  express  understanding 
that  the  bond  and  mortgage  should  remain 
in  every  other  respect  unaffected  by  the 
agreement."  Held,  That  D.  occupied  the 
position  of  a  surety,  and  that  he  was  re- 
leased from  any  liability  for  a  deficiency  by 
the  agreement. — Calw  v.  Davies,  42. 

2.  The  estate  of  a  joint  surety  is  liable  to  an- 
other joint  surety  for  contribution. — Cowes 
V.  Wilkin,  45. 

8.  That,  although  the  joint  surety  did  not 
pay  the  debt  until  after  the  death  of  the 
co-surety,  the  defendant  as  administrator, 
having  advertised  for  claims,  and  having 
rejected  this,  it  was  at  the  expiration  of  six 
months  barred  by  the  statute. — Id, 

4.  Upon  failure  of  an  administrator  to  comply 
with  the  decree  of  a  Ikirrogate  directing  the 
payment  of  moneys,  his  bond  was  sued  and 
a  recovery  had  against  him  and  his  surety. 
The  surety  paid  the  judgment  and  took  an 
assignment  of  it  and  of  the  decree.  IIe<dy 
That  the  surety  could  enforce  the  decree 
by  attachment,  and  that  the  administrator 
was  liable  to  arrest  at  his  suit. — Townsend 
V.  Whitney,  1 98. 

5.  One  A.  was  employed  by  plaintiff^  s  bank  in 
18'74  as  its  messenger,  and  gave  a  bond 
with  sureties  conditioned  that  he  would 
account  for  and  pay  over  such  moneys  as 
might  come  into  his  hands  as  messenger, 
and  should  in  all  things  conduct  himself 
honestly  and  faithfully  as  such  messenger. 
He  waH  intrusted  by  the  ofBcers  of  the  bank 
with  the  combination  of  the  safe.  In  May, 
1875,  he  absconded,  and  at  the. same  time 
it  was  discovered  that  a  large  sum  was  miss- 
ing from  the  safe.  HeM,  That  the  sureties 
were  liable. — Tlu  OerTnan- American  Bk,  v. 
Auihetal,,  550. 

See  CouNTT  Tbbabubbbs,  4, 5  ;  Mobtgaqb, 
ft-9 ;  UflUBY,  11. 
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STJEKBNDBB. 
See  Lbasb,  1,  8,  7. 

SUEBOGATES. 

1.  The  fact  that  the  funeral  expeneee  of  a  de- 
ceased wife  have  been  paid  by  her  husband, 
does  not  exempt  her  separate  estate.  It  is 
still  liable,  and  he  may  recover  against  it. — 
McCu€  T.  Oarwy^  125. 

2.  PlaintifTs  testator  died  residing  in  Penn- 
sylvania. He  left  a  bond  executed  in  Tates 
County,  in  this  State,  and  in  the  hands  of  a 
person  residing  in  that  county,  the  princi- 
pal in  which  was  a  non-resident  of  this 
State,  and  the  surety  resided  in  another 
county.  Hdd^  That  the  testator  left  assets 
in  Yates  County,  and  that  the  Surrogate  of 
that  county  had  jurisdiction  to  issue  letters 
testamentary  to  plaintiff. — Been  v.  Shan- 
non^ 154. 

8.  A  surrogate  who  is  authorized  and  required 
to  decree  the  payment  of  legacies  has  the 
power  to  determine  who  the  legatees  are. — 
bayre  v.  Ladd,  303. 

4.  Testator  over  six  years  before  his  death 
sold  certain  real  estate  belonging  to  appel- 
lant, who  was  his  wife,  she  requested  hfm 
to  keep  the  proceeds  until  she  called  for 
them.  No  demand  therefor  was  made  dur- 
ing his  lifetime.  She  was  appointed  exe- 
cutrix of  his  will,  and  qualified.  On  the 
final  accounting,  she  presented  a  claim 
against  the  estate  for  such  proceeds,  which 
was  contested.  Ueld^  That  the  surrogate 
had  jurisdiction  to  try  and  determine  the 
claim ;  that  the  transaction  amounted  to  a 
•hnple  deposit,  upon  which  the  statute  of 
limitations  would  not  beg^n  to  run  until  a 
demand  and  refusal  to  pay,  or  some  equiva- 
lent act —B^u^A^tm  U  ai.  V.  FUnt,  330. 

5.  Under  8  R.  S.,  m.  n.  233,  §  17,  providing 
that  after  a  decree  made  for  payment  of 
money  by  an  administrator,  a  surrogate  on 
application  shall  make  out  a  certificate 
stating  the  names  of  the  parties  and  the 
amount  of  the  debt,  and  that  such  certifi- 
cate upon  being  fil^  shall  be  a  lien  upon 
lands,  <&c. ,  a  surrogate  may  make  a  separate 
certificate  for  each  party  entitled  under  the 
decree  ;  and  his  powers  are  not  confined  to 
the  makiug  of  a  single  certificate  stating 
the  names  and  amounts  due  all  the  parties. 
Bramky  v.  Forman  et  cU.,  340. 

6.  A  surrogate  is  disqualified  from  entertain- 
ing an  application  for  the  sale  of  a  dece- 
dent^s  real  estate,  or  making  a  decree  for 
such  sale,  where  the  proceedings  for  that 
purpose  are  based  upon  a  judgment  which 
he  himself  has  procured  as  attorney  and 
counsel  for  the  applicant. — Darling  v. 
Pieree  et  al.^  883. 

7.  Upon  proceedings  to  sell  lands  for  the  pay- 
ment of  debts,  whether  the  same  are  com- 
menced by  the  executor  voluntarily  or  on 
the  application  of  a  creditor,  the  surrogate, 


in  his  discretion,  has  power  to  adjudieats 
upon  claims  presented  to  him  then,  and 
may  adjudge  t&e  same  valid  and  subsistiBg, 
as  between  the  executor,  or  the  heiis,  or  de- 
visees upon  the  one  hand,  and  the  crsdiior 
upon  the  other. — Bophine  v.  Van  Fotiseii- 
burgh9taL,4SS!^, 

See  Bbooiu>,  8. 

SURVIVAL  OP  ACTION. 
See  AOTION,  5 ;  Neglioenck,  5,  6. 

SURVIVORSKIP. 

1.  The  burden  of  proving  survivorship  is  upon 
the  parties  claiming  through  it ;  there  is  no 
legal  presumption  that  there  was  a  survivor 
any  more  than  that  there  was  a  paiticniar 
survivor. — NeioeH  v.  Ni/chofe  el  al,  586. 

2.  In  the  absence  of  evidence  the  fact  of  sur- 
vivorship is  assumed  to  be  unasoertainaUe, 
end  propertiy  rights  are  disposed  of  aa  if  all 
died  at  the  same  time. — Id, 


I 


TAXES. 


1.  A  tax  collector  who  has  collected  an  illegal 
tax  is  not  liable  to  be  sued  therefor.  He 
need  only  inquire  whether  the  property 
was  taxable  in  any  form  and  need  not  trou- 
ble himself  about  the  regularity  of  the  pro- 
ceedings. If  the  tax-  list  shows  jurisdiction, 
he  is  protected. — Banney  v.  Bader,  309. 

2.  The  remedy,  of  the  taxpayer,  where  an  as- 
sessment is  illegal,  must  be  by  a  proceeding 
to  arrest  the  execution  of  sudi  assessment; 
this  may  be  done  by  certiorari^  bill  in  equity, 
or  injunction. — Id 

8.  Whether  in  an  action  brought  by  a  taxpay- 
er to  restrain  village  trustees  from  levying  a 
tax,  the  proceeds  of  which  are  to  be,  and  in 
part  have  been,  paid  upon  an  alleged  illegal 
contract,  the  taxpayer  may  have  a  judg- 
ment decreeing  restitution  to  the  corpora- 
tion by  the  wrongdoer  of  the  moneys  receiv- 
ed, quare, — Latham  et  tU,  v.  Bkharde  et  oL^ 
211. 

4.  A  construction  erected  by  a  municipal  cor- 
poration for  public  purposes  is  not  subject 
to  taxation.— 77i«  City  of  Boehester  v.  T/ie 
Town  cf  Bush,  325. 

5.  The  provision  of  the  statute  declaring  that 
all  lands,  whether  owned  by  individuals  or 
corporations,  shall  be  liable  to  taxation  ap- 
plies only  to  private  corporations. — Jd. 

6.  The  provision  of  the  National  Banking  Law, 
which  declares  that  **  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens,"  requires  simply  that  no 
greater  portion  or  peroentage  of  tax  on  the 
valuation  of  the  shares  shall  be  levied  than 
upon  other  moneyed  taxable  capital  in  the 
hands  of  the  citizens. —  WiHiami  v.  Weater 
etal^  513. 
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7.  The  Act  of  Gongreas  in  relatioxi  to  the  taxa- 
tion of  ahaares  in  National  Banks  was  not  in- 
tended to  curtail  the  powers  of  the  States  on 
the  snbjeot  of  taxation,  or  to  prohibit  the 
exemption  of  this  particnlar  kind  of  prop- 
erty, bat  to  protect  capital  so  inTested  from 
nnfihYorable  and  onjnst  discrimination.— -/(I. 

See  Lbabb,  1;  Mortoaob,  82,  83;  New 
YoBK  CiTT,  7;  Pbactice,  1;  Toll 
Bbidobs. 

TENANTS  IN  COMMON. 

See  ADYBB8B  POSBBBSION,  8. 

TENDER 

1.  Money  tendered  and  paid  into  Oonrt  belongs 
absolutely  to  the  plaintiff,  whateyer  may  be 
the  fate  of  the  action. — Bohnwr  t.  ^doooos  et 
al,,  547. 

See  LiFB   iNBUBAircB,  %\  Fbaotxob,  28; 

USURT,  10,  11. 

TITLE. 

1.  Possession    follows    the    title,    which    Is 

3uiyalent  to  actual  possession. — Pope  y. 
anmer^  826. 

9.  One  L.  conveyed  certain  premises  to.  trustees 
by  deed,  which  contained  a  covenant  that 
the  grantees  would  not  ^*  use  the  said  prem- 
ises for  any  other  purpose  than  as  an  orna- 
mental park»**  In  1853  an  act  was  passed 
incorporating  the  Lefferts  Park  Association, 
to  which  the  property  was  conveyed  by  the 
trustees  under  the  original  deed.  In  1857, 
by  an  Act  of  the  Legislature,  the  trustees  of 
the  association  were  authorised  to  issue 
bonds  secured  by  mortgage  on  the  premises. 
Default  having  been  made  in  the  payment 
of  interest,  the  mortgage  was  foreclosed  and 
the  property  sold  to  one  T.,  who  conveyed 
it  to  one  J.  by  deed  in  fee  simple  absolute. 
J.  sold  a  portion  to  one  P. ,  who  conveyed  to 
plaintiflfs*  testator.  In  an  action  to  compel 
defendants  to  take  title  to  this  property  in 
part  payment  of  legacies  given  Uiem  under 
testator^s  will  and  execute  and  deliver  re- 
leases, HM,  That  plaintifls  could  give  a 
good  title  to  the  land  in  question. — Adair 
0talr,  Adair  et  al,y  501. 

See  AflsieKMBNTS  fob  Obbditobb,  4; 
Bboobd,  2,  8. 


TOLL  BRIDGES. 

1.  The  provision  of  the  statute  (1  R.  S.,  889, 
1 6),  that  "  when  the  tolls  of  any  bridge, 
&c.,  are  collected  in  several  towns  or  wards, 
the  company  shall  be  assessed  in  the  town  or 
wscd  in  which  the  treasurer  or  other  officer 
authorised  to  pay  the  last  preceding  divi- 
dend resides,''  applies  only  to  the  personal 
estate  of  the  company;  its  real  estate  Ib 
taxaUe  for  school  purposes  in  the  place 
where  it  is  situated-^^udftm  Bioer  Bridge 
Oo.  T.  PaU^irmfn  et  of.,  278. 


2.  Plaintiff's  bridge  across  the  Hudson  River, 
at  Albany,  held  taxable  as  real  estate. — Id, 

TORTS. 

1.  Where  a  complaint  alleged  a  joint  wrongful 
act  committed  by  the  defendants,  and  the 
proof  showed  two  separate  acts  committed 
severally,  and  at  different  places  by  them. 
UM^  That  no  joint  recovery  for  such  acts 
could  be  had,  idtShough  no  demurrer  or  an- 
swer setting  up  a  misjoinder  or  defect  of 
parties  had  been  interposed. — Morenui  v. 
Crawford  et  al,^  210. 

2.  One  having  become  liable  for  damages  foe 
injury  to  another  cannot  plead  or  prove  in 
mitigation  a  volnntaiy  payment  by  a  third 
par^. — DrinkiMter  v.  Dinenwre^  874. 

See  COBPOBATIONB,  26. 

TOWN  BONDS. 

1.  An  agreement  by  a  president  of  a  railroad 
company  that,  in  consideration  of  the  de- 
livery to  said  railroad  company  by  the  Oom- 
missionerB  of  a  town  of  certain  town  bonds, 
he  will,  in  case  no  road  is  built  in  said 
town,  return  said  bonds,  is  without  consido 
oration  and  void. — Town  cf  Wayne  v.  Bher- 
teaod,  74. 

2.  The  Railroad  Commissioners  must,  in  order 
to  protect  their  town  against  loss  by  deliver- 
ing the  bonds  before  road  ia  finished,  pro- 
ceed under  Chap.  607,  Laws  of  1870,  and 
Chap.  925,  Laws  of  1871.  Their  action  in 
taking  the  agreement  was  illegal  and  void. 
—Id. 

8.  Defendants,  who  were  the  railroad  oonunis- 
doners  of  the  town  of  Shawangunk,  under 
the  Act  of  1886  (Chap.  880),  issued  the  bonds 
of  the  town  before  the  consent  of  the  town 
had  been  obtained.  Their  acts  in  issuing 
said  bonds  were  ratified  and  confirmed  by 
g  2,  Chap.  45.  Laws  of  1868.  In  an  action 
upon  their  of^cial  bond  **for  the  faithful 

rsrformance  of  their  duties/'  g^ven  under 
9  of  the  Act  of  1866,  ffeld,  That  the  Cura- 
tive Act  of  1868  was  unauthorized  and  void, 
and  that  a  breach  of  the  condition  of  the 
bond  occurred*  when  flhe  commissioners  wil- 
fully, fraudulently,  and  coUusively  issued 
the  bonds  without  the  consent  of  the  town. 
— Hardenberg  v.  Van  Keuren  et  al,,  502. 

See  iHJUNonoN,  8. 

TOWNS. 

1.  Relator,  who  was  an  overseer  of  highways/ 
was  sued  for  a  trespass  committed  by  dlreo- 
tion  of  the  commissioner  of  highways,  and 
judgment  was  rendered  against  him.  He 
gave  no  notice  of  the  suit  to  the  town  or 
any  of  its  officers.  On  ap{>eal,  the  judgment 
was  affirmed  by  the  Oeneral  Term  and  tiiia 
Court.  Held^  That  the  town  was  not  liable 
to  the  relator  for  the  expenses  incurred  by 
him  in  the  litigation. — The  People  ex  rel. 
Van  Keuren  v.  Town  AtuUtart,  308. 
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2.  Towns  are  not  chazgeable  for  the  official 
acts  or  delinquenciea  of  its  oommissionerB  or 
overseers  of  highwajs. — Id, 

8.  Defendants  were  oommlssioners  appointed 
under  Gh.720,  Laws  of  1869,  to  lay  out,  widen 
and  constmot  a  highway,  and  to  constraot 
bridges  over  navigable  streams.  Provision 
was  made  for  estimating  the  oost  of  the  work, 
and  defendants  were  authoriased  to  borrow 
a  certain  som,  and,  in  addition,  to  issae  town 
bonds  at  a  certain  rate  per  mUe.  Defend- 
ants entered  into  a  contract  nnder  seal  with 
plaintifEs  for  the  construction  of  a  bridge, 
to  be  paid  for  in  bonds;  this  oontraot 
was  signed  by  defendants  as  individaals, 
but  provided  that  they  should  not  be  liable 
as  such.  On  the  completion  of  the  work, 
plaintiffs  were  told  that  all  the  bonds  author- 
ized by  the  act  had  been  issued  to  others  for 
work  upon  the  highway.  Hddy  that  defend- 
ants had  no  right  to  exceed  the  sum  author- 
ised by  the  act,  and  having  done  so,  they 
were  guilty  of  malfeasance  and  rendered 
themselves  personally  liable ;  that  having 
signed  the  contract  as  individuals,  although 
they  were  described  therein  as  commission- 
ers, their  acts  in  excess  of  the  authority 
conferred  by  the  act  and  the  contract, 
would  be  considered  their  own  personal 
contract — Paulding  et  al.  v.  Cooper  et  oL^ 
574. 

TRADEMARKS. 

1.  The  trademark  statute  (U.  S.  &  S.,  tit.  60, 
g  2)  is  unconstitutionaL — Lddtr^dorf  et  al, 
V.  FUtU,  860. 

2.  The  Federal  Courts  have  no  jurisdiction  of 
a  suit  to  restrain  the  infringement  of  a  reg- 
istered trademark  where  both  parties  are 
dtizens  of  the  same  State. — Id. 


TRESPASS. 

1.  FlaintifE  entered  into  a  oontract  with  a 
plank-road  company  for  the  purchase  of  cer- 
tain land.  The  agreement  gave  no  right  of 
possession.  Plaintiff,  however,  entered  into 
possession  and  inclosed  the  land,  but  failed 
to  comply  with  the  terms  of  the  contract. 
Upon  being  notified  by  the  company  to  re- 
move the  fence  he  refused  to  do  so,  and  de- 
fendant, under  direction  of  the  company, 
removed  it  and  graded  down  the  land.  Hetd^ 
That  plaintiif  was  at  best  a  mere  tenant  at 
will,  and  had  no  right  to  bring  an  action  of 
trespass  against  the  real  owner  who  dispos- 
sessed him  by  foroe. —  Fagan  t.  SgoU^  46. 

2.  In  an  action  for  trespass,  where  the  owner- 
ship of  the  loeus  in  quo  is  in  dispute,  evi- 
dence of  a  surveyor,  that  the  line  claimed 
by  plaintiif  is  necessary  to  get  the  quantity 
called  for  by  his  deed,  is  competent,  not  as 
conclusive,  but  as  a  circumstance  bearing 
upon  the  question  as  to  whether  it  was  the 
true  line.— i\^  v.  Ednmer^  326. 


TBUSTEBa 

See  Afpeai.,  1,  15 ;  Cobpobatiohs,  7.  12, 
13,  20,  25,  20;  School  Dianucrai  1; 
Trustb,  8--5. 

TRUSTS. 

1.  A  trust,  when  once  absolutely  created  liy 
the  act  of  the  settlor,  will  be  irrevocable  as 
to  him  even  though  the  beneficiaries  may 
have  had  no  notice  of  its  exiatenoe,  tiiongh 
it  might  be  otherwise  where  the  rights  of 
creditors  intervened. — Moiggi  v.  Maggt  A 
al,,  271. 

2.  But  an  absolute  trust  is  not  created  whers 
the  settlor  reserves  in  himself  a  power  of  re- 
vocation.— Id, 

8.  The  omission  to  invest  tmst  funds  in  the 
manner  required  by  law,  dhargee  the  trustee 
only  in  the  case  security  which  he  does  take 
fails  to  produce  the  money. — Matter  of  ikt 
wiU  of  Foster,  288. 

4.  It  is  not  indispensable  that  the  liability  of 
all  the  trustees  should  be  tested  or  eetabUsh- 
ed  in  a  single  proceeding. — Id, 

5.  Ordinarily  one  trustee  is  not  liable  for  tiie 
negligence  or  misconduct  of  his  co-trustee. 
— Id 

6.  Where  the  plaintijff,  who  Is  confined  in  jail 
awaiting  trial,  conveys  to  the  defendant  all 
his  real  and  personal  property  on  the  condi- 
tion that  defendant  shall  procure  bail  for 
him,  and  in  case  of  conviction  and  confine- 
ment to  State  prison  shall  take  charge  of 
and  manage  the  same  for  him — on  failure 
to  procure  bail  and  on  conviction  of  plaintiff, 
a  resulting  trust  is  estabUahed,  and  on  plain- 
IdfPs  release  he  is  entitled  to  an  accounting 
for  such  property.— SHuttid  v.  TutUe,  351. 

7.  B.,  defendant's  intestate,  deposited  a  sum 
of  money  belonging  to  her  in  a  savings  bank, 
declaring  at  the  time  that  she  wanted  the 
account  to  be  in  tmst  for  plaintifE.  B.  re- 
tained the  pass-book  untQ  her  death,  plain- 
tiff being  ignorant  of  the  deposit  until  that 
time.  In  a  suit  to  recover  the  pass-book, 
Held,  That  the  acts  and  declarations  of  B., 
in  regard  to  the  deposit,  imported  a  trust, 
and  were  sufficient  to  paiss  the  title ;  that  B. 
must  be  deemed  to  have  retained  the  pass- 
book as  trustee,  and  that  no  notice  to  the 
ceetui  que  truet  was  necessai^. — Ma/rtm  v. 
Funk  et  al.,  410. 

See  GouzTTT  Tkbasubkbs,  6. 


UNDERTAEINa. 

1.  Where  money  is  deposited  in  lien  of  an  on- 
dertaking  on  appeal  to  the  Court  of  Appeals, 
it  is  subject  only  to  the  deoiaion  of  the  appeal 
to  which  it  relates.  Upon  reversal  of  the 
judgment  the  fund  is  released  from  all  Uena 
except  those  created  by  judgment  or  assign- 
ment.— Jordan  t.  VoUcening,  22. 
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2.  A  joint  action  aiK>n  an  undertaking  on  ap- 
peiU  against  the  appellants  and  their  sure- 
ties cannot  be  maintained  where  the  appel- 
lants were  not  parties  to  the  nndertaking. — 
Ddanoey  y.  SUotm  et  cU,,  26. 

8.  While  the  Goort  of  Appeals  will  permit  an 
undertaking  on  appeal  from  an  order  to  be 
filed  on  proper  terms  when  the  amount  in 
controversy  is  laige,  leave  to  do  so  will  be 
denied  when  the  appeal  involves  less  than 
$200,  and  the  parties  have  been  fully  heard 
at  the  Special  and  General  Terms. — Sunter 

See  Appeal,  11, 18  ;  AiTACHMBirrB,  11 ;  Rb- 
PJLBVIN,  2,  8;  Sbt-Opf,  4. 

USAGE. 

1.  An  usage  must  be  generally  known  and  es- 
tablished and  so  well  settled  and  uniformly 
acted  upon  as  to  raise  a  fair  presumption 
that  it  was  known  to  both  contracting  par- 
ties, and  that  they  contracted  in  reference 
to  it. — Coffman  et  ai.  y.  OampbeU  et  ai,. 
120. 

2.  No  custom  in  the  sale  of  any  particular 
goods  can  control  the  general  rules  of  law. 
—The  People  Bk.  v.  Bogart  et  oL^  887. 

USUET. 

1.  Where,  in  answer  to  inquiries,  the  mort- 
gagor states  that  the  mortgsge  is  a  good  and 
Donafide  one,  he  being  informed  at  the  time 
that  the  inquiry  is  made  for  the  purpose  of 
taking  an  assignment  of  such  mortgage,  he 
is  thereby  precluded  from  availing  himself 
of  the  defence  of  usury. — Norrie  v.  Wood. 
8. 

2.  The  consideralion  for  the  assignment  was 
the  amount  due  on  the  mortgage,  which 
was  paid  partly  in  cash  and  the  balance  by 
a  satisfaction  of  a  bond  of  the  assignor. 
Defendant  claimed  that  he  was  entitled  to 
have  the  mortgage  avoided  to  the  extent  of 
that  part  of  the  consideration  paid  by  the 
satisfaction  of  the  asfdgnor's  bond,  on  the 
ground  that  the  assignment  of  a  usurious  se- 
curity does  not  constitute  a  good  security 
for  such  a  discharge,  and  that  upon  the 
avoidance  of  a  usurious  security  the  original 
indebtedness  is  revived.  Hdd,  That  this 
rule  docs  not  apply  to  a  case  where  the  as- 
signor is  not  a  party,  and  that  plaintiff  is 
entitled  to  recover  the  full  amount  due  on 
the  mortgage. — Id, 

8.  An  agreement  with  an  agent  to  pay  him 
ten  per  cent,  to  procure  a  loan  does  not 
bring  the  usurious  agreement  home  to  his 
principal.—  Wyelh  v.  Braniff  et  ol,  185. 

4.  A  mortgage  given  by  plaintiff  having  be- 
come due,  he  agreed  to  give  B.,  defendant's 
father,  ten  per  cent,  for  a  loan  of  the 
amount  neceasaiy  to  stop  the  sale.  B.  paid 
the  amount  of  the  judgment  and  took  an 
assignment  to  defendant,  who  was  then  ab- 
senty  and  pUuntiff  paid  B.  the  ten  per  cent 


agreed  upon.  Hdd^  That  the  transaction 
was  not  usurious  ;  that  it  was  not  a  loan  to 
plaintiff  but  a  purchase  by  defendant ;  that 
if  defendant  had  himself  agreed  to  buy  the 
mortgage  and  judgment  for  ten  per  cent, 
and  to  extend  the  time  of  payment,  his  title 
to  the  mortgsge  would  have  been  complete. 

6.  The  forfeiture  of  the  whole  interest,  where 
more  than  lawful  interest  has  been  reserved, 
is  enforceable  only  as  against  the  usurious 
contract  itself. — MerchanVs  Batik  y.  Free- 
man etaL^  869. 

6.  Where  an  action  is  brought  on  two  notes 
given  two  yeara  after  the  usurious  contract 
was  made,  to  secure  balance  of  principal 
and  usurious  interest  due,  defendant  is  en- 
titled to  recover  twice  the  excess  of  seven 
per  cent,  that  plaintiff  received  during  the 
two  years  prior  to  the  commencement  of 
the  action. — Id, 

7.  Where  plaintiff  duly  executed  a  bond  and 
mortgage  to  one  K,  and  made  an  affidavit 
that  they  were  on  full  consideration,  that 
he  had  no  legal  or  equitable  defense  thereto, 
and  that  $2500  was  due,  and  interest,  and 
delivered  bond,  mortgage,  and  affidavit  to 
an  agent  who  sold  Siem  to  an  innocent 
party  at  a  usurious  rate,  plaintiff  is  estopped 
by  his  declaration  from  pleading  or  proving 
the  usury. — Ooldemidt  v.  Hammond  et  a/., 
877. 

8.  A  party  holding  the  position  of  a  usurer 
cannot  insist  upon  the  invalidity  of  the 
usurious  agreement. — IfatH  Bk.  of  Olovere- 
viUeY.  Pkice  etal.,  9S0. 

9.  In  an  action  upon  a  promissory  note  the 
defense  was  usury.  Defendant  testified 
that  at  the  time  of  the  loan  he  paid  a  sum  of 
money  to  the  payee,  on  an  usurious  agree- 
ment, as  a  bonus.  The  payee  testified  that 
such  sum  was  paid  him  as  compensation  for 
honest  services  and  actual  expenses  per- 
formed and  paid  at  defendant's  request  in 
raising  the  desired  amount.  Held,  That 
the  question  was  one  of  fact  for  the  jury. 
^Clute  V.  MoMillan,  408. 

10.  In  an  equitable  action  to  annul  a  contract 
as  being  tainted  with  usury,  brought  by  a 
surety,  a  tender  to  defendant  of  the  money 
actually  loaned  must  be  made  before  suit, 
and  the  complaint  must  show  the  fact  of 
such  tender. — Alden  v.  Diossjfj  454. 

11.  A  married  woman  who  gives  a  mortgage 
for  the  benefit  of  her  husband  to  secure  a 
loan  made  to  him,  is  merely  a  surety,  and  in 
an  action  by  her  to  annul  the  mortgage  as 
being  tainted  with  usuiy,  such  a  tender  must 
be  made.  Such  plaintiff  is  not  a  borrower 
within  Chap.  480,  L.  1887.— i(t 

12.  An  agreement  having  been  made  by  which 
plaintiff  waa  to  lend  money  to  defendants, 
holding  the  same  for  defendant  until  he 
could  perfect  the  security  to  be  given,  and 
defen^Umt  was  to  pay  interest  for  the  time 
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the  money  wm  so  kept,   HM^   That   the 
agreement  was  not  OBUiioas. — Beeier  y.   Co- 

veil  et  al.,  527. 

Bee  Estoppel,  2;  National  Bakks,  2; 
Pleadimob,  14;  Practice,  10;  WiriiBss, 

VERDICT. 
See  Pbacticb,  15,  38. 

VESSELS. 

* 

1.  The  registered  tonnage  of  Teasels  is  purely 
a  subject  of  federal  regulation,  and  not 
at  all  dependent  upon  or  controlled  by  the 
legislation  of  the  several  States. — Heek  y. 
The  Phcmix  Ins.  Co.^  393. 

2.  The  word  tonnage  when  applied  to  sh^ 
signifies  the  internal  onbical  capacity  in  tons 
of  one  hundred  cubic  feet  each. — Id. 

8.  In  the  absence  of  statutory  prescription 
controlling  the  question,  it  is  open  to  show 
the  meaning  of  the  word  **  ton  *'  as  estab- 
lished by  commercial  usage. — M, 

See  Evidence,  4 ;  Mabine  Collision,  2,  8. 

VOLUNTARY  ASSOCIATIONS. 

1.  As  between  themselyes  the  members  of  a 
yoluntary,  unincorporated  association  or 
combination,  which  has  no  element  of  profit 
and  loss  in  its  organization,  and  where 
members  may  be  expelled  for  non-pMrment 
of  dues,  is  not  a  copartnership. — Lafond 
et  aL  y.  Deems  et  al,  541. 

2.  And  a  Court  of  Equity  will  not  dlssolye  the 
association  unless  it  is  apparent  that  its 
imity  and  usefulness  is  destroyed,  or  its 
oqntinuanoe  impossible,  which  cannot  be 
said  as  long  as  the  means  for  the  restor- 
ation of  Older  agreed  upon  has  not  been 
called  into  requisition. — id. 

WAIVER. 

1.  Where  a  building  contract  provided  that 
the  contract  price  should  be  paid  in  instal- 
ments upon  production  of  certificates  of  the 
architect,  and  the  owners  had  paid  all  but  a 
small  portion  of  the  last  instalment  without 
requiring  the  certificates,  and  refused  to 
pay  the  balance  without  such  certificate 
because  of  a  claim  by  the  contractor  for 
moneys  loaned  to  the  owner  outside  of  the 
contract,  Ileld^  That  the  voluntary  pay- 
ment of  the  largest  part  of  the  last  instal- 
ment was  an  act  from  which,  with  the 
other  circumstances,  a  waiver  of  the  certifi- 
cate might  be  implied  by  the  jury,  and  that 
the  question  should  be  submitted  to  them. 
— Haden  etoL  y.  CoUman^  126. 

See  Attachments,  11 ;  Bailment,  4 ;  Cor- 
porations, 18,  28,  29 ;  Evidence,  15 ; 
Exemption,  2;  Fire  Insurance,  12, 14; 
Fraud,  1 ;  Life  Insurance,  8,  6 ;  Prac- 
tice, 16,  26;  Reference,  4;  War- 
ranty, 2. 


WAREHOUSEMEN. 

1.  By  §  6,  Ch.  826,  Laws  of  1858,  awsiehooae 
receipt  in  hands  of  bona  fide  transferee  is 
conclusive  evidence  in  his  favor  of  the  title 
of  the  person  to  whom  it  is  issued. — QeMm 
JfatL  Bk,  V.  Baamar  et  al,^  462. 

2.  But  the  receipt  must  be  one  issued  to  the 
person  for  whose  account  the  property  ii 
received  and  held  in  store. — Id. 

8.  A  receipt  fraudently  issued  to  one  who  has 
no  property  held  in  store  for  him,  cannot 
bind  or  affect  property  held  for  anotlier.— 
Id. 


See  Bailment,  1,  2 ;  Common  C 
Railroad  Comfanieb,  2. 


0; 


WARRANTT. 

1.  The  law  implies  a  warranty  in  all  oases  of 
an  executed  contract  of  sale  of  artides  of 
food  that  the  same  are  sound,  wholesome, 
and  fit  for  use  as  such,  where  the  vendor  has 
personal  knowledge  of  the  quality  and  con- 
dition of  the  arti<Ses  sold,  not  known  to  the 
purchaser,  and  that  the  party  purchasing 
intends  to  use  the  articles  for  food,  or  to 
sell  them  to  be  used  for  that  purpose. — 
Butch  etoL  y.  Spenoer  et  ol,  409. 

2.  The  rule  that  the  acceptance  and  retention 
of  goods  by  the  buyer  without  complaint  of 
defects,  after  a  reasonable  time  and  oppor- 
tunity for  examination  has  elapsed,  is  a 
waiver  of  all  objections  to  quality,  applies 
only  to  cases  of  executory  contracts  without 
warranty. —  WaUing  v.  BchtDorakopft  480. 

8.  In  case  of  warranty  the  right  to  reoonp 
damages  for  a  breach  survives,  and  is  a 
proper  coanter-daim  in  the  action. — Id. 

See  Fire  Insurance,  2, 8 ;  Life  Insurance, 
10,  12. 

WASTE. 

1.  Wilful  neglect  by  a  life  tenant  to  pay  inter- 
est on  mortgages  on  the  estate  is  waste,  and 
an  action  for  damages  lies. —  Wade  ▼.  McQ/Off^ 
867. 

WILLS. 

1.  A  day  or  two  before  his  death,  and  while 
unable  to  leave  his  bed,  testator  spoke  of 
the  existence  of  a  will.  He  shortly  after 
became  unconscious,  and  remained  so  until 
he  died.  After  his  death  the  will  could  not 
be  found.  IMtt,  That  these  facte  rebutted 
the  presumption  of  a  revocation,  and  that 
the  contents  of  such  will  could  be  proved 
by  parol  and  admitted  to  probate. — Faetei's 
Appeal^  18. 

2.  By  the  terms  of  a  will  it  was  provided 
that  the  wife  and  daughter  of  testator 
should  have  the  free  use  of  the  property 
until  the  latter  became  twenty- one  years  of 
age,  when  the  property  was  to  be  equally 
divided  between  them ;  that  if  the  daugh- 
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ter  died  before  that  time,  the  whole  prop- 
erty should  be  given  to  the  wife ;  but  if  the 
wife  should  die  before  that  time,  all  was 
given  to  the  daughter,  to  be  received  in 
possession  when  she  became  twenty-one, 
until  whioh  time  the  executors  were  to 
hand  out  the  property  to  her  in  their  dis- 
cretion ;  that  if  both  died  before  the  time 
aforesaid,  and  the  daughter  left  no  issue, 
^en  all  tiie  property  should  be  divided  be- 
tween certain  persona  The  daughter  sur- 
vived her  mother,  but  died  a  minor,  leav- 
ing no  issue.  Hdi^  That  while  there  is  no 
positive  direction  or  pro^sion  in  the  will 
for  accumulation,  yet  power  is  impliedly 
given  the  executors  to  hold  some  of  the 
estate;  and,  assuming  tiSat  a  direction  for 
accumulation  is  thus  to  be  implied,  it  is  a 
perfectly  valid  one ;  that  the  accumulations 
of  the  estate  not  handed  over  in  the  discre- 
tion of  the  executors  form  a  part  of  the  es- 
tate contingently  devised  in  the  latter 
clause  of  the  will,  and  must  follow  the 
body  of  the  estate  in  the  manner  therein 
provided.—  WiOetts  v.  TUtts,  157. 

8.  The  will  of  testatrix,  whose  estate  consisted 
solely  of  a  residuary  interest  in  property 
left  by  her  father,  subject  to  a  life  estate  in 
her  mother,  gave  twenty-one  legacies,  and 
directed  that  in  case  her  estate  was  not 
sufficient  to  pay  all  of  them,  the  first  fifteen 
should  be  first  paid,  and  the  balance,  if  any, 
applied  pro  rata  to  the  other  six.  The 
mother  survived  testatrix  several  years.  It 
appeared  that  if  interest  was  paid  on  the 
fifteen  preferred  legacies  from  one  year 
after  testatrix^s  death,  nothing  would  be 
left  with  which  to  pay  the  six  remaining 
legacies.  Held,  That  tiie  legacies  were  not 
payable  until  the  death  of  &e  life-tenant, 
and  interest  did  not  commence  to  run 
thereon  until  the  happening  of  that  event. 
—  Wheeler  y.  Ruthven  et  al,  262. 

4  A  testator  gave  the  bulk  of  his  estate  to 
his  wife  during  her  life,  and  upon  her 
death  directed  the  payment  of  certain  leg- 
acies out  of  the  estate,  among  others  a 
legacy  of  $8,000  to  be  paid  to  one  Mary 
Sayre.  It  was  further  provided  that,  in 
case  any  of  the  legatees  named  should  die 
without  issue  before  the  death  of  his  wife, 
such  legacy  should  lapse  and  become  a  part 
of  his  residuary  estate.  He  directed  his 
residuary  estate  to  be  divided  equally 
among  his  heirs.  Mary  Sayre  was  one  of 
the  heirs  at  law  of  Wm.  Adams  at  his 
death*  but  died  before  his  widow.  Meld, 
That  Mary  Sayre  took  a  vested  legacy  under 
the  residuary  clause  of  the  Adams  will,  and 
as  one.  of  the  heirs  at  his  death  her  estate 
was  entitled  to  her  share  of  the  residue  of 
the  Adams  estate. — Sa^e  v.  Ladd^  302. 

5^  Testator  by  his  will  bequeathed  to  appel- 
lant a  legacy  in  lieu  of  dower,  about  equal 
to  her  claim.  Held,  That  she  was  entitled 
to  the  legacy  as  well  as  the  claim. — Bough- 
tenet  oLy,  FUnty  8d0. 


6.  A  will  which  makes  a  full  disposition  of  all 
the  testator's  property  is  inconsistent  with 
the  existence  of  any  prior  will,  and  therefore 
amounts  to  a  revocation  of  all  wills  pre- 
viously executed.— TiiMflum  y.  Ot»,  842. 

7.  A  previously  executed  will  is  not  revived  by 
the  mere  revocation  of  a  later. — Id, 

8.  If  a  testator  in  his  will  refers  expressly  to 
any  paper  already  written,  and  has  so  de- 
scribed it  that  there  can  be  no  doubt  of  the 
identity,  that  paper,  whether  executed  or 
not,  nui^es  pajrt  of  the  wilL  But  there 
must  be  no  reasonable  doubt  of  the  iden- 
tity of  the  paper  and  of  its  existenoe  at  the 
date  of  the  wilL — Id. 

9.  Where  the  testator  declared  a  certain  paper 
to  be  his  will,  and  requested  the  witnesses 
to  sign,  but  did  not  subscribe  it  in  their 
presence,  or  thereafter  acknowledge  to  them 
that  the  subscription  was  his  signature,  it 
was  held  that  the  statutory  provisions  had 
not  been  complied  with  and  probate  was 
denied.— i/iVcAtfS  v.  Mitchell  et  al,  449. 

10.  The  declaration  is  a  thing  distinct  from 
the  subscription  or  acknowledgment. — Id. 

11.  If  a  devise  is  to  be  considered  as  intended 
by  the  testator  as  an  exception  from  the  gift 
to  the  residuary  devisee,  the  heir  takes  the 
benefit  of  the  failure  of  such  devise ;  if  it  is 
to  be  considered  as  intended  as  a  charge 
only  on  the  estate  devised,  and  not  as  an 
exception  to  the  gift,  the  devisee  will  be  en- 
titled to  the  faUure.— J7t^  el  oL  v.  HiOM 
etal.Am, 

12.  The  Court  cannot  give  oonstmotion  to  a 
will,  and  grant  relief  accordingly,  where 
persons  who  are  interested  under  t^e  will, 
and  whose  rights  will  be  affected,  are  not 
parties  to  the  action. —  Vrooman  et  oL  y» 
Stimson  et  oL,  468. 

18.  There  must  be  a  substantial  agreement  of 
at  least  two  credible  witnesses  with  respect 
to  the  contents  of  a  lost  or  destroyed  will  in 
the  absence  of  a  draft  or  copy  thereof,  bo* 
fore  the  Surrogate  of  New  York  Oounty  can 
admit  such  will  to  probate  under  Chapter 
859,  Laws  of  lS70,^3heridan  v.  HoughUm, 
548. 

14.  An  attorney  who  has  knowledge  of  a  will 
to  which  he  is  a  witness,  is  competent  and 
bound  to  testify  in  relation  to  the  prepara- 
tion and  contents  of  such  will. — Id, 

See  JuBiSDiCTiON,  2 ;  Powbbb,  1. 


WITNESS. 

1.  One  S.  joined  in  a  mortgage,  upon  lands 
owned  by  his  wife,  to  one  0.,  and  also 
signed  the  bond  accompanying  the  same. 
0,  assigned  the  mortgage  and  afterwards 
died.    In  an  action  brought  by  the  executor 
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of  the  assignee  to  foreclose  the  mortgage, 
and  for  a  judgment  for  deficiency  against  S. , 
JleUi.  That  under  ^  829  of  the  Code,  S.  was 
incompetent  to  prove  usury  in  the  loan  by 
C—  Whitehead  y.  Smit/i  et  al,.  133. 

2.  A  person,  as  hail  upon  an  executor  bond,  is 
interested  in  the  event  of  the  proceedings 
upon  the  final  accounting  of  the  executor, 
BO  as  to  be  incompetent  to  testify  against 
heirs  at  law,  devisees,  and  next  of  kin  of 
the  testator. — MUler  t.  Montgomery  et  cU., 
857. 

8.  The  death  of  one  of  the  partners  in  a  firm 
with  which  plaintiff  has  made  an  arrange- 
ment, does  not  render  the  plaintiff  an  in- 
competent witness  to  prove  the  transaction 
so  long  as  the  other  partner  who  was  pres- 
ent at  the  interview  is  living. — Conutock  v. 
ffieretal,300, 

4.  In  an  action  for  the  settlement  of  partner- 
ship accounts,  one  of  the  items  was  allowed 
by  the  referee  solely  upon  the  testimony  of 
the  defendant,  whose  testimony  as  to  other 
items  was  contradicted  by  other  witnesses, 
taid  disregarded  by  the  referee.  It  did  not 
appear  plainly  that  defendant  corruptly 
swore  false.  Hdd.  That  it  was  for  the  ref- 
eree to  dedde  wnether  defendant  was  a 
corrupt  falsifier ;  that  thero  being  room  for 
doubt  as  to  his  guilt,  the  referee  oonld  oon- 


*  sider  such  of  his  testimony  as  was  uncon- 
tradicted.—i>mn^  V.  Mticalf^  417. 

See  Wills,  14. 

WRECKS. 

1.  The  State  boundary  between  New  York 
and  New  Jersey,  as  fixed  in  1838,  is  a  line 
extending  from  a  designated  point  in  the 
middle  of  the  Hudson  River  through  the 
middle  of  said  river,  of  the  Bay  A  New 
York,  of  the  waters  between  Staten  Island 
and  New  Jeiaej,  and  of  the  Baritan  Bay  to 
the  main  sea.  On  an  application  for  a  man- 
damus to  compel  the  SupervieoiB  of  Rich- 
mond County  to  audit  and  pay  a  claim  for 
the  expenses  of  removing  a  sunken  wre^ 
lying  south  of  the  centre  of  the  shortest 
line  between  New  Jersey  and  Staten  Island, 
Held,  That  the  wreck  was  not  in  Richmond 
County,  and  said  county  was  not  liable, 
under  Chap.  522,  Laws  of  1860,  for  the  ex- 
pense of  removing  it :  that  the  middle  of 
Raritan  Bay,  where  it  joins  the  main  ocean, 
is  the  centre  of  a  line  from  Sandy  Hook  to 
Coney  Island,  and  at  any  other  point  it  is 
the  centre  of  the  ^ortest  line  between  the 
New  Jersey  ooast  and  Staten  Island. — The 
People  ex  rel»  Morris  etoiLy,  Supervitors^  81. 

WRIT   OF  ERROR. 
Bee  Cbihinal  Law,  11^14. 
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